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TO  THE  HONORABLE 


JOSEPH   STOEY    LL.D., 


B    UNITltU    fTATEOr 


Sir, — In  dedicating  this  work  to  you,  I  perform  an  office 
Iwtli  justly  due  to  yourself  and  delightful  to  me,  —  that  of 
adding  the  evidence  of  a  private  and  confidential  witness  to 
the  abundant  public  testimonials  of  your  worth.  For  more 
than  thirty  years  the  jurisprudence  of  our  country  has  been 
illustrated  by  your  professional  and  juridical  labors;  with 
what  success,  it  is  now  superfluous  to  speak.  Other  Jurists 
have  attained  distinction  in  separate  departments  of  the 
law ;  it  has  been  reserved  for  yourself,  with  singular  felic- 
ity, to  cultivate  and  administer  them  all  Looking  back 
to  the  unsettled  state  of  the  law  of  our  national  institutions, 
at  the  period  of  your  accession  to  the  bench  of  the  Supreme 
Court  of  the  United  States,  and  considering  the  imlimited 
variety  of  subjects  within  the  cognizance  of  the  Federal 
tribunals,  I  do  but  express  the  consenting  opinions  of 
your  contemporaries,  in  congratulating  our  country  that 
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your  life  and  vigor  have  been  spared  iratQ  the  fabric 
of  her  jurisprudence  has  been  advanced  to  its  present 
state  of  lofty  eminence,  attractive  beauty,  and  enduring 
strength. 

But  many  will  regard  the  foundation  of  the  present  Law 
School  in  Harvard  University  as  the  crowning  benefit, 
which,  through  your  inatriunentolity,  has  been  conferred 
on  our  profession  and  country.  Of  the  multitude  of  j'oung 
men,  who  will  have  drunk  at  this  fountain  of  jurisprudence, 
many  will  administer  the  law,  in  every  portion  of  this  wide- 
spread Bepublic,  in  the  true  spirit  of  the  doctrines  here 
inculcated ;  and  succeeding  throngs  of  ingenuous  youth  will, 
I  trust,  be  here  imbued  with  the  same  spirit,  aa  long  as  our 
government  shall  remain  a  government  of  law.  Your  anx- 
iety to  perpetuate  the  benefits  of  this  Institution,  and  the 
variety,  extent)  and  untiring  constancy  of  your  labors  in 
this  cause,  as  well  as  the  cheerful  patience  with  which  they 
have  been  borne,  are  peculiarly  known  to  myself ;  while, 
at  the  same  time,  I  have  witnessed  and  been  instructed  by 
the  high  moral  character,  the  widely  expanded  views,  and 
the  learned  and  just  expositions  of  the  law,  which  have  alike 
distinguished  your  private  Lectures  and  your  published 
Commentaries.  With  unaffected  sincerity  I  may  be  pei-- 
mitted  to  acknowledge,  that  while  my  path  has  been 
illumined  for  many  years  by  your  personal  friendship  and 
animating  example,  to  have  been  selected  as  your  associate 
in  the  arduous  and  responsible  labors  of  this  Institution, 
I  shall  ever  regard  as  the  peculiar  honor  and  happiness 
of  my  professional  life.  Beaii  vixiase  videar,  gtda  cum 
Sdpione  vixerim. 
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Long  may  you  continue  to  reap  the  rich  reward  of  labors 
BO  vaat,  so  incessant,  and  of  such  surpassing  value,  in  the 
heartfelt  gratitude  of  our  whole  country,  and  in  the  pros- 
perity of  her  institutions,  which  you  have  done  so  much  to 
establish  and  adorn. 

I  am,  with  the  highest  respect. 
Tour  obliged  friend, 

SIMON  GREENLEAF. 
Cambridgk,  MuBBchowtto, 
Febnur;  23, 1S12. 
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PREFACE  TO  THE  FIFTEENTH  EDITION. 


Evert  branch  of  the  law  is  conatantlj  receiving  ad- 
ditions and  limitations  from  time  to  time,  as  the  Courts 
apply  its  principles  to  the  varying  conditions  of  business 
and  social  affairs.  Especially  is  this  true  of  the  law  of 
Evidence,  which  is  necessarily  discussed  and  applied  in 
every  case  where  an  tissue  of  fact  is  joined,  and  which 
from  its  very  nature  is  apt  to  raise  doubtful  points  re- 
quiring the  decision  of  the  highest  courts  of  law  for  their 
ultimate  settlement.  The  great  number  of  cases  involving 
questions  of  Evidence  and  reported  since  the  last  (14th) 
edition  of  Prof.  Greenleaf  s  Treatise,  rendered  it  desirable  ' 
that  a  new  edition  should  now  be  prepared,  which  should 
incorporate  in  the  work,  the  substance  of  these  cases,  so 
far  as  they  add  anything  new  to  the  principles  of  this 
topic  of  the  Law.  The  editor  has,  therefore,  made  addi- 
tions of  new  cases  amounting  to  nearly  1,900  in  number, 
and  including  mainly  such  cases  decided  and  reported  since 
1883  as  he  deemed  most  important  in  principle,  or  instruc-  ■ 
tive,  as  showing  the  tendency  of  the  courts  in  new  lines  of 
decision.  The  subjects  which  have  been  affected  most 
materially  in  the  period  covered  by  the  new  matter  of 
this  edition,  and  which  have  been  treated  with  more  or 
less  fulness  herein,  are  these ;  Real  Evidence ;  Presump- 
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i-wo.     kv  wNit£«ivat  <K  M\v«  «f  Clkftiacter  or  Reputation, 

.s,  vv  .^'^    «N'  Ji4  iv£^«>KMtl  HI  cfimiiial  cases ;  the  admissi- 

->    ,■    .  K  >(ai«.aH<i4$  ^'ik  fift:B>  Mlffering,  etc ;  the  meaning 

«   .V  \>*4t&  'uMtvM^  M»i  i?<«  Gtsia;  the  introduction  of 

.<.sv  .V  -.-vUtijtecik  ^'«»:  SIk^  Books  aa  evidence ;  Plead- 

-^x    K-*    suf  *x'sS««';   the  privileges  of  attorney  and 

..\.»*     ,■»,  i«vv*«*  «Mtl  patioits;  of  clergymen  and  peni- 

V  .«*.    ,M^  'iftA-AVMiMils  to  written  contracts ;  and  a  very 

...:  -«kc«.«,-itt<j«4  «^'  Um  statutes  and  decisions  affecting  the 

.v-s..jis.NV«<;^  v<  iwntM  as  witnesses;   the  competency  of 

>^^.^^\t.•^l  «»!jt  w.t«  for  and   against  each  other,  and  the 

.^■^..^'vs^si<^x  *.•»?  [wtsona  convicted  of  crimes,  as  witnesses ; 

v»:   i^v«,»  VW  ftrinciples  affecting  the  introduction  of  ex- 

-.v.»  Avut-VAK'^ii^v  and  the  comparison  of  handwritings  in 

ti  ^  S-Wwd  that  these,  and  the  other  additions  to 
-V  *v«i.^  wpwaent  the  development  of  the  law  since 
♦V  M  •^tiUon. 

a  G.  G 

O^HMtino^  September,  189^ 
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ADVERTISEMENT  TO  THE  FIRST  EDITION. 


The  profession  being  already  furDisbed  with  the  excel* 
lent  treatises  of  Mr.  Starkie  and  Mr.  Phillips  on  Evidence, 
with  large  bodies  of  notes,  referring  to  American  decisions, 
perhaps  some  apology  may  be  deemed  necessary  for  ob- 
truding on  their  notice  another  work,  on  the  same  subject. 
But  the  want  of  a  proper  text-book,  for  the  use  of  the 
students  under  my  instruction,  urged  me  to  prepare  some- 
thing to  supply  this  deficiency ;  and,  having  embarked  in 
the  undertaking,  I  was  naturally  led  to  the  endeavor  to 
render  the  work  acceptable  to  the  profession,  as  well  as 
useful  to  the  student.  I  would  not  herein  be  thought  to 
dispan^e  the  invaluable  works  just  mentioned ;  which,  for 
their  accuracy  of  learning,  elegance,  and  sound  philosophy, 
are  so  highly  and  universally  esteemed  by  the  American 
Bar.  But  many  of  the  topics  they  contain  were  never 
applicable  to  this  country ;  some  others  are  now  obsolete ; 
and  the  body  of  notes  has  become  so  large,  as  almost  to 
overwhelm  the  text,  thus  greatly  embarrassing  the  student, 
increaang  the  labors  of  the  instructor,  and  rendering  it 
indispensable  that  the  work  should  be  rewritten,  with  ex- 
clusive reference  to  our  own  jurisprudence.  I  have  en- 
deavored to  state  those  doctrines  and  rules  of  the  Taw  of 
Evidence  which  are  common  to  all  the  United  States; 
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I  ADTERTISEMENT  TO  THE   FIRST   EDITION. 

omitting  what  is  purely  local  law,  and  citing  only  euch 
cases  as  seemed  necessary  to  illustrate  and  support  the 
text.  Doubtless  a  happier  selection  of  these  might  be 
made,  and  the  work  might  have  been  much  better  exe- 
cuted by  another  hand ;  for  now  it  is  finished,  I  find  it 
but  an  approximation  towards  what  was  originally  desired. 
But  in  the  hope  that  it  still  may  be  found  not  useless,  as 
the  germ  of  a  better  treatise,  it  is  submitted  to  the  candor 
of  a  liberal  profession. 

Caubridoe,  Uassacbusetts, 
February  23,  1812. 
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PREFACE  TO  THE  FOURTEENTH  EDITION. 


In  preparing  this  edition  of  "  Greenleaf  on  Evidence," 
the  editor  haa  endeavored  to  follow  the  plan  of  the  origi- 
nal work,  by  noticing  those  general  changes  in  the  law  of 
evidence  which  have  been  adopted  throughout  the  United 
States  since  the  last  edition  of  the  book  which  the  author 
himself  revised,  was  published. 

Among  most  obvious  changes  may  be  mentioned  the 
admission  as  witnesses  of  parties  to  a  suit  and  those  in- 
terested in  the  suit.  Besides  the  direct  results  of  the 
statutes  which  accomplish  this  change,  and  which  are 
noticed  under  the  Competency  of  Witnesses,  the  indirect 
effects  of  these  statutes  are  worthy  of  observation.  Thus, 
the  harmonious  adjustment  of  these  statutes  with  the 
common-law  rules  regarding  the  competency  of  husband 
and  ■  wife  as  witnesses,  has  given  rise  to  a  number  of 
decisions,  which  will  be  found  in  the  notes  to  the  chapters 
on  "Evidence  excluded  from  Public  Policy"  and  "Com- 
petency bf  Witnesses."  Again,  the  questions  how  far,  if 
at  all,  a  party  to  a  suit  who  testifies  in  his  own  behalf 
waives  his  privilege  of  not  criminating  himself,  particularly 
in  a  criminal  case,  and  how  far  his  character  for  truth  is 
brought  in  issue  by  his  so  testifying,  have  been  fruitful 
themes  of  disputation. 

Another  important  change  is  the  gradual  decrease  in  the 
weight  given  to  presumptions  of  law,  the  tendency  to  con- 
sider nearly  all  such  presumptions  rebuttable,  and  to  treat 
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Xa  PREFACE  TO  THE   POUBTEENTH   EDITIOH. 

many  which  were  formerly  called  rebuttable  presumptions 
of  law  as  preBumptions  of  fact  or  inference  to  be  drawn 
by  ihe  jury.  This  last  change  results  from  a  disposition, 
strongly  marked  in  courte  of  the  present  day,  to  enlarge 
the  province  of  the  jury  as  much  aa  posmble,  and  to  leave 
the  jury  as  free  a^  possible,  cdnstituting  it  the  ultimate 
arbiter  of  the  case,  and  restraining  it  only  by  the  general 
principles  of  law  applicable  to  the  case  in  issue,  and  con- 
veyed to  the  jury  in  the  instruction  of  the  court  A  large 
addition  to  the  province  of  the  jury  is  the  submission  to  its 
decision  of  questions  of  reasonable  and  proper  care,  negli- 
gence, reasonable  cause,  and  kindred  subjects, — the  wisdom 
of  which  submission  is  undoubted,  as  the  decision  of  thet^e 
questions  depends  upon  the  standard  of  conduct  which  an 
ordinarily  prudent  man  would  adopt  in  such  cases;  and  the 
jury  is,  from  the  manner  in  which  its  members  are  selected 
and  their  number,  a  tribunal  eminently  fitted  to  pass  upon 
these  topics. 

These  and  other  changes  in  the  rules  of  evidence  have 
furnished  the  substance  of  the  notes  of  the  editor,  which, 
together  with  such  notes  of  previous  editors  as  have  been 
retained,  are  placed  in  double  columns  at  the  foot  of  the 
page;  for  it  was  thought  advisable  to  separate  the  text  and 
notes  of  the  author  from  the  editor's  notes,  so  as  to  leave 
the  text  and  notes  of  the  author  as  they  stood  in  the  last 
edition  revised  by  him.  The  editor  has  retained  many 
of  the  notes  of  the  previous  editors, — particularly  those  of 
Judges  Eedfield  and  May,  though  the  matter  has  been 
recast  into  new  form  and  combined  with  additional  notes. 
In  consequence  of  pursuing  this  mode  of  treatment,  it  was 
not  feasible  to  distinguish  the  notes  of  previous  editors, 
except  a  few  important  notes  of  Judges  Redfield  and  May, 
which  have  been  cited  verbatim  in  the  present  edition. 

In  the  large  addition  to  the  citation  of  cases,  and  in  the 
discussions  of  points  of  evidence  in  the  notes,  the  editor 
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has  endeavored  to  present  a  view  of  the  decisions  of  the 
Courts  of  the  United  States  generally.  To  this  end,  cita- 
tions of  cases  have  been  made  from  nearly  all  the  State 
Courts,  and  from  the  decisions  of  the  Federal  Courts;  and 
the  aim  has  been  to  have  the  citations  as  &r  as  possible 
leading  coses,  or  cases  where  the  point  in  question  has  re- 
ceived thorough  dtscusBion.  In  the  discussion  o£  points 
which  have  been  variously  decided  in  different  jurisdic- 
tions, a  presentation  of  both  sides  of  the  discussion  has 
been  given  by  citation  from  some  of  the  leading  opposing 


The  statements  of  the  present  English  law  have  been  for 
the  most  part  given  by  references  to  or  quotations  from  the 
"Digest  of  the  Law  of  Evidence,"  by  Sr  James  Stephen. 
The  General  Index  has  been  thoroughly  revised  by  J.  M. 
Gould,  Esq.,  of  the  Suffolk  bar,  and  its  usefulness  largely 
increased  by  additional  references,  both  to  the  author's 
text  and  the  editor's  notes.  It  is  believed  that  the  value 
of  these  additions  will  be  fully  appreciated  by  the 
profession. 

This  has  been  the  plan  of  the  editor.  However  imper- 
fect the  execution  may  have  been,  he  offers  the  results  of 
his  labor  to  the  profession,  in  the  hope  that  it  may  be 
of  some  assistance  to  them, — serving  at  least  to  guide 
them  to  the  reports  of  decided  cases,  which  are  the  foun- 
tuns  of  the  law. 


Oakbbipoe,  Septatober,  1888. 
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NOTE. 


Soke  of  the  citations  from  Starkie's  Beports,  in  the  earlier  part  of  thli 
work,  are  made  from  the  Exeter  edition  of  1823,  and  the  residue  from  the 
Loodon  edition  of  1817-20.  The  editions  of  the  principal  elementary  writers 
cited,  where  they  are  not  otherwise  expressed,  are  the  following  :  — 

Alciali,  Opera  Omnia.     Basileic.     1582.    4  torn.  ful. 

Best  on  Presumptions     Lond.     1844. 

Beat  Principles  of  Evidence.    Lond.     1849. 

Canciani,  Leges  Barbaromm  AntiquiB.     Venetiis.     1781-1785.     5  vol.  fol. 

Carpzovii,  Fracticw  Rer,  Crim.     Francof.  ad  Mxnum.     1768.     3  vol.  foL 

Corpus  Juris  Glossatum.     Lugduni,     1627.    S  torn.  fol. 

Danty,  Traits  de  la  Preuve.     Paris.     1697.    4to. 

Everhardi  Concilia.  Ant.     1643.    fol. 

Faiinacii  Opera.     Francof.  ad  Mtennm.     1618-1686.    9  vol.  foL 

Glassford  on  Evidence.     Ediub.     1820. 

Gresley  on  Evidence.     Philad.     1&37. 

Joy  on  Confessions.     Dublin.     1842. 

Uascardos  de  Frobationibus.    Francof.  ad  Mffinom.     1684.    4  vol.  foL 

Matthews  on  Presumptive  Evidence.    New  York.     1830. 

Uenochins  de  Presamptionibus.     Geaev».     1670.     2  torn.  fol. 

Mittermaier,  Traits  de  la  Preuve  en  Matifere  Criminelle.     Paris.     1848. 
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A   TREATISE 

ON 

THE    LAW   OF   EVIDENCE. 


PART   I. 

OP  THE  NATUEE  AND  PRINCIPLES  OP  EVIDEINCE. 


CHAPTER  L 

PKEUHINABT  OBSEBVATIOHa 

%  1.  Daflnlttoiu.  The  word  Evidence,  ia  legal  acceptation, 
includes  all  the  means  by  which  any  alleged  matter  of  fact,  the 
truth  of  which  Ib  submitted  to  investigatiou,  ia  established  or 
disproved.'  This  term,  and  the  word  proof,  are  often  uaed  in- 
differently, aa  synonymous  with  each  other;  but  the  latter  ia 
applied  by  the  most  accurate  logicians  to  the  effect  of  evidence, 
and  not  to  the  medium  by  which  truth  is  established.'  None  but 
mathematical  truth  ia  auaceptible  of  that  high  degree  of  evidence, 
called  demonstration,  which  excludea  all  possibility  of  error,  and 
which,  therefore,  may  reasonably  be  required  in  support  of  every 
mathematical  deduction.  Hatters  of  fact  are  proved  by  moral 
evidence  alone ;  by  which  is  meant  not  only  tiiat  kind  of  evidence 
which  is  employed  on  subjects  connected  with  moral  conduct^  but 
all  the  evidence  which  is  not  obtained  either  from  intuition,  or 
from  demonstration.  In  the  ordinary  afFairs  of  life,  we  do  not 
require  demonstrative  evidence,  because  it  is  not  consistent  with 
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the  nature  of  the  subject,  and  to  iiuist  apoo  it  would  be  unrea- 
sonable and  absurd.  The  most  that  can  be  affirmed  of  such 
things  is,  that  there  is'no  reasonable  doubt  concerning  them.' 
The  true  question,  therefore,  in  trials  of  fact,  is  not  whether  it  is 
possible  tiiat  the  testimony  maj  be  faJse,  but  whether  there  is 
Bttfficient  probabilitif  of  ite  truth ;  that  is,  whether  the  facts  are 
shown  by  competent  and  satisfactory  evidence.  Things  estab- 
lished by  competent  and  satisfactory  evidence  are  said  to  be 
proved. 

§  2.  Comp«toiit,  MtWatttory,  and  onaHiUUv*.  By  competent 
evidence  is  meant  that  which  the  very  nature  of  the  thing  to  be 
proved  requires,  as  the  fit  and  appropriate  proof  in  the  particular 
case,  such  as  the  production  of  a  writing,  where  its  contents  are 
the  subject  of  inquiry.  By  tat^faetory  evidence,  which  is  some- 
times called  tu^cient  evidence,  ia  intended  that  amount  of 
proof,  which  ordinarily  satisfies  an  unprejudiced  mind,  beyond 
reasonable  doubt  The  circumstances  which  will  amount  to  this 
degree  of  proof  can  never  be  previously  defined ;  the  only  legal 
test  of  which  they  are  susceptible  is  their  sufficiency  to  satisfy  the 
mind  and  conscience  of  a  common  man;  and  so  to  convince  him, 
that  he  would  venture  to  act  upon  that  conviction,  in  matters  of 
the  highest  concern  and  importance  to  his  own  interest.'  Ques- 
tions respecting  the  competency  and  admissibility  of  evidence  are 
entirely  distinct  from  those  which  respect  its  sufficiency  or  effect ; 
the  former  being  exclusively  within  the  province  of  the  (iourt; 
the  latter  belonging  exclusively  to  the  jury.'  Cumulative  evi- 
dence is  evidence  of  the  same  kind,  to  the  same  point  Thus, 
if  a  fact  is  attempted  to  be  proved  by  the  verbal  admission  of  the 
party,  evideocQ  of  another  verbal  admission  of  the  same  fact  is 
cumulative;  but  evidence  of  other  circumstances,  tending  to 
establish  the  fact,  is  not' 

§  3.  DtTiBion  of  tha  anbjoot.  This  branch  of  the  law  may  be 
considered  under  three  general  heads,  namely:  First,  The  Na- 
ture and  Principles  of  Evidence ;  Secondly,  The  Object  of  Evi- 

■  Sm  Osmbier's  Quids  to  the  Stud;  of  Hond  Evidetice,  p.  121.  ETenoTmattwrnat* 
Im]  tnitlu,  tiiis  writer  jnttlv  remarka,  tha^  though  oapaUe  of  demoiiatnti(»i,  they  lire 
admitted  b;  most  men  solaly  on  the  mor«l  eTiduioe  of  general  notoriety.  For  moit 
men  are  neither  able  themaelTes  to  understand  madiematieal  demoiutntiana,  nor  have 
thev,  ordiiuill;,  for  their  truth,  the  teitimoii;  of  thon  who  do  understand  them  ;  but, 
findinf;  them  geuataUy  belieyed  in  the  vorld,  thay  alao  beliere  them.  Their  belief  ia 
aftenrards  confirmed  by  eiperieniie ;  for,  whenever  there  is  occasion  to  apply  them, 
tlwT  are  found  to  XetA  to  Jiist  oonijutians.     Id.  ISO. 

1  1  Stark.  Evld.  614. 

'  Colambian  Ins.  Co.  v.  I^vreuce,  2  Pet.  26,  H;  Buk  of  ITnited  States  •■  Corcoran, 
Id.  121,  133i  Van  Ness  c  Pacard.  Id.  187,  14B. 

*  Parker  f.  Hard/,  U  Pick.  24S,  i4S. 
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deoce,  and  the  Rules  which  govern  in  the  production  of  testimony ; 
And  Thirdly/,  The  Means  of  Proof,  or  the  lastnunents  by  which 
facts  are  eBtabllshed.  This  order  will  be  followed  in  farther 
treating  this  subject  But,  before  we  proceed,  it  will  be  proper 
first  to  consider  what  things  courts  will,  erf  themselves,  take 
notice  of,  without  proof. 
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CHAPTER  IL 

or  THraOS  JtJDICIALLT   TAKEN  MOTIOB  OP,    WITHOUT  PBOOP. 

§  4.  Pnblio  fnnotlonulBa,  avals,  lawa,  and  aota  of  atata.  AU 
civilized  nations,  being  alike  members  of  the  great  family  of 
eorereignties,  may  well  be  supposed  to  recognize  each  other's  exis- 
tence, and  general  public  and  external  relations.  The  usual  and 
appropriate  symbols  of  nationality  and  sovereignty  are  the  na- 
tional flag  and  seal.  Every  sovereign,  therefore,  recognizes,  and, 
of  course,  the  public  tribunals  and  functionaries  of  every  nation 
take  notice  of  the  existence  and  titles  of  all  the  other  sovereign 
powers  in  the  civilized  world,  their  respective  flags,  and  their 
seals  of  state.  Public  acts,  decrees,  and  judgments,  exemplified 
under  this  seal,  are  received  as  true  and  genuine,  it  being  the 
highest  evidence  of  their  character.  ^  (a)  If,  however,  upon  a 
civil  war  in  any  country,  one  part  of  the  nation  shall  separate 
itaelf  from  the  other,  and  establish  for  itself  an  independent 
government,  the  newly  formed  nation  cannot  without  proof  be 
recognized  aa  such,  by  the  judicial  tribunals  of  other  nations, 
until  it  has  been  acknowledged  by  the  sovereign  power  under 
which  those  tribunals  are  constituted;'  the  first  act  of  recogni- 
tion belonging  to  the  executive  function,  (h)  But  though  the 
seal  of  the  new  power,  prior  to  such  acknowledgment,  is  not  per- 
mitted to  prove  itself,  yet  it  may  be  proved  as  a  fact  by  other 
competent  testimony.*     And  the  existence  of  such  unacknowl- 


AiioQ.,  9  ilod.  eO;  IJucolu  s.   Battelle,   6  Wend.  475. 
BQcli  seal,  to  be  recc^ized  in  the  courts,  mnit  be  a  coi 
impression  npon  wax,     Colt  v.  Millikin,  ]  Denio,  376. 

»  Cily  ot  Berne  «.  Bank  of  EDgland,  9  Ves,  S47;  United  States  r.  Palmer,  8  Wheat. 
SIO,  68i. 

■  United  Statei  n.  Palmer,  S  Wheat.  010,  SSi;  The  Eatralla,  4  WhMt.  298.  What 
ia  snfflcient  evidence  to  anthenticata,  in  the  conrts  of  thii  conntrf,  the  sentence  or 
decree  of  the  conrt  of  a  foraign  g^veniment,  after  the  deatraction  of  snch  government, 
and  while  the  ocmatrj  u  pouaued  by  the  conqneror,  remaini  undecided.  HadQeld  v. 
JameaoD,  2  Manf.  68,  70,  71. 

(a)  Lader  r.  Westcott,  2S  N.  T.  1411;  whether  it  baa  been  thna  nclinowledged. 

United  Slates  t>.  Wagner,   L.    B.    S  Ch.  Taylor,  Evid.  7th  ed.  8  i;  Taylor  v.  Bet- 

App.  635.  clay,  3  Sim.  21S.     CC  Bolder  «.  Bank  ol 

\b)  The  oonit  wUl  take  Jndidftl  notlM  &igluid,  10  Vet.  S6i. 
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edged  gOTemment  or  State  may,  in  like  manner,  be  proved;  the 
rule  being,  that  if  a  body  of  persons  assemble  together  to  protect 
themselves,  and  support  their  own  independence,  make  laws  and 
have  conrta  of  justice  this  is  evidence  of  their  being  a  state.* 

§  5.  I«w  of  Ratioiu,  Baals  of  IfotatlM,  and  Admlndtjr  Courts, 
and  aU  facta  of  oommon  knowladgo.  In  like  manner,  the  Law  of 
Nations,  and  the  general  customs  and  os^es  of  merchants,  (a) 
as  well  as  the  public  statutes  and  general  laws  (A)  and  customs 


(a)  Tb«M  cnatomi  «od  •amget,  forming  S  Gnenl.  G4.  Or  k  rtatnte  grantiug  » 
the  law  iDcrcluuit,  are  judicullj  Dotiuea  portion  of  tbe  public  domuu,  and  afi'ect. 
by  the  court,  and  crldeDcs  of  witneasM  to    log  the  tights  of  Dangnlion  and  fishing  bj 


prove  them  will  not  be  admitted.  Ja«tll  albwing  improvemsnti  to  be  eitendeJ 
a.  Center,  !6  AU.  496;  Mmui  e,  Bnrch,  into  navigable  Tater.  Hammond  v.  In- 
85  111.  S6;  Wiggin  r.  Chicago,  G  Ho.  App.     loee,  i  Hi.  1S9.     So  ie  ui  act  regulating 


a»,  however,  will  not  M  the  tale  of  liqnora  in  a  paiticalar  locality. 

radicially    noticed.     Dutch,    &c.    Co.    v.  Lav;  u.  8tat«,  S  Ind.  261;  State  v.  Cooper, 

Mooney,  12  Cal.  GSG;  Sallivau  d.  Henae,  101  N.  C.  688.    Cf.  Ingliav.  State,  SI  Ind. 

t  Coi.  Terr.  iU;  Turner  v.  Fiah,  S£  Uiaa.  812. 

SOS;  Youngs  V.  Ranaom,  SI  Barb.  (N.  Y.J  It  has  genenJl;  been  held  that  acts  in. 

40;  Lewis  «.  McClnre,  B  Oreg.  273.     Sor  oarporelingmaQidpalcorporations,  wheth, 

cnitonis  which  do  not  fonc  part  of  the  law  er  senerat  or  granting  special  charters,  ara 

merchant,   e.  g.   tbe  mies  of  a  broker's  pnblic  acts.     Albrittin  c.  EnntavOIe,  60 

board.     Goldamith  ».  Sawyer,  46  Cal.  809.  Ala.  486;  Petryman  v.  Greenville,  61  Id. 

(b)  The  foUowing  claaaea   of  laws  are  GlOj  Smart  v.  Wetumpka,   24   Id.    112; 

Judiciallv  noticed :  —  Washington  r.  Finley.  B  Eng.  (Ark.)  428; 

1°  The.treatiea  of  the  Uiiited  Stataa,  Payee  v.  Treadwell,  Ifl  Cal.   220;  Us<vy 

their  dates,  and   their  contcDtg.     Uont-  e.  Titcombe,  IB  Ind.  ISO;  Johneon  v.  In- 

Eomerr  v.  Deeley,  S  Wise  709i  Carsm  dianapolia,  Ifl  Id.  227;  Stierr.  Oakaloosa, 

e.  Smith,  G  Minn.  78;  Dole  v.  Wilton,  IS  41  Iowa,  SGS;  PkU  v.  McDonald,  7  Sans. 

Uinn.   S2G;  Dnited   States  v.   Baynet,  9  428;  Uaas.  Pub.  Stat  c.  160,  {  68;  SUte 

How.  (U.  S.)  127.  ■>■  Shenuan,  48  Mo.  210;  Btste  t>.  Uur- 

2°  The  pnbUc  acta  of  CongreM.     Mor-  freeaboro",  11  Bnmrfu   (Tenn.)  217;  Gal- 

rls  B.  Davidson,  49  6a.  S«l;  Canal  Co.  v.  lafAier  r.  State,  10  Tei.  App.  469;  Briggs 

K.  B.  Co.,  4  Gill  &  J.  (Md.)  1,  eS;  Ke«-  c.  Whipple,  7  Vt.  IE;  Terry  ■>.  Milwaokee, 

ael  V.  Albetie.  66  Barb.  (N.  Y.)  S62;  Uims  15  Wise.   490;  Alexander  i;.   Milwaukee, 

V.  Swartz,  87  Tei.  IB;  Bird  «.  Com.,  21  16   Id.  347;  Swaia  e,  Comatock,   IS   Id. 

Grttt  (Va.}800;  Bayly's Adrn'rn.  Chubb,  468. 

18  Id.  284;  The  Bcotia,  14  Wall  (U.  8.)  The  acts  of  legialatnre  Incorpotatina 

'"■■  State  banks  have  also  generally  tien  h" 
""i  be  pnblic  acts,  and  have  been  indicia..^ 

„ _.)ticed.    Jemison  «.  Plsnters',  ic  Bank, 

which  it  belongs.     A  pnblic  act  is   nan-  17  Ala.  7Gi ;  Davis  v.  Fulton  Bank,  81 

ally  an  act  general  In   its  chancter  and  Oa.  69;  Gordon  v.  Hontgpmery,  19  Ind. 

oper*tiou,   and  equally  applicable  to  sU  110;  BsnkafNewbnry  >.  Greenville  R.  K. 

parts  ot  the  State.     Vet  there  are  acta  Co.,  S  Rich.  (S.  G.)  L.  495;  ShawD.  Sute, 

which    are    oonsidered   tmblio   acts,   bat  3  Sneed  (Tenn. ),  88;  Buell  tr.  Warner,  38 

vhich  are  local  because  they  apply  onlv  to  Tt.  G70;  Hays  v.  Northwestern  Bank,  9 

certain  localities.     Thai  statutas  prohib-  Oratt.  (Va.)  127. 

Iting  fishing  In  e«rtdn  ponds  or  within  The  general  laws  conceniing  the  incor- 

osTtain  limits,  althongh  auch  statutes  ap-  poration  of  railways  are  pnblic  acts  which 

ply   only   to  those  wcalitieB,   are  pnblie  are  judicial!  j  noticed  by  the  courts.    Heas- 

statutea,  because  they  aT«  obUdstorr  npon  ton  e.  Cincinnati,  &c.  R,  B.  Co.,  18  Ind. 

all  the  citizens  of  the  State.     BamDam  v.  27G.      Special    charters   of    incorporation 

Wehsler,  5  Mass,  266.     So  a  statute  regu-  mnted  to  perticaUr  railways  have  been 

lating  the  lumber  trade  of  a  certain  £s-  held  to  be  privite  acts  which  would  not 

tliet  U  a  public  act.     Pierce  v.  Elmtwll,  be  jadkially  noticed  (AtrhieoD,  &c.  R.  B. 
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of  their  own  cotuttry,  as  well  ecclesiartieal  as  civil,  are  recognized, 

Co.  V.  BkduhiN,  10  Kons.  477;  Parry  d.  tht  pnrpn  ciutodlui,  the  oDOTto  would  act 

New  Otleuu,  Ac.  K.  B.  Co.,  Sfi  Ala.  118;  look  to  the  jonraala  to  detenniiM  whethot 

Ohio,  ^.  R.  B.  Co.  0.  Ridge,  S  BUckf.  or  nat,  at  the  titna  the  bill  ffw  voted  upon 

(Ind.)  7S);  ftnd  have  (duo  beoi  held  to  be  utd  pMMd,  diera  «m  ■  quoTum  present  in 

pablic  acts  (Wright  o.  Havkiiu,  2B  Tex.  each  hooae,  and  whether  all  the  praTiaians 

iSi).    Hie  actiud  location  of  the  railroad  of  the  congtltntion  hod  been  complied  With 

under  its  artlelei  of  iseotporBtton  miiat  be  fn  its  enaetment,  that  in  ench  a  case  u  woa 

proved,  aod  will  not  be  judicially  notiead  Umii  bafon  the  court,  the  ktteetatioD  of  the 

by  the  court.     Ooorgia  Pacific  £,  R.  Co.  v.  preiidiiif;  officers  waa  concluiire  avideuco 

ciuaes,  8S  A!*.  8S0,  of  the  rsgnlarity  of  the  proeeediuet,   in 

Any  act  which  is  declared  at  the  time  cX  both  Hooeea  oF  the  Oeneral  ABsembly,  in 

ita  poMage  bj  the  la^tilotore  to  be  a  pntF'  the  pamgR  ef  the  aot ;  that  the  oonititu- 

lie  act  will  be  judicially  noticed  by  the  tiou  of  the  State  declared  the  mode  bv 

courts.      Cincinnati,   HnmiL    t    Indian,  which  such  bill  should  be  certified,  and  mcu 

R.  R.  Co.  V.  Giillbrd,  US  Ind.  407  ;  Ham-  a»tifleat«  wm  eonelodfe  «b  to  the  rc^lar- 

mett  V.   Little  Rock,   fee.   a.  R.  Co.,  SO  Ity  of  ita  enaetment,  and  ahould  not. be 

Ark.  S04  ;  Doyle  v.  Bradrord,  90  IIL  414 ;  oontndkted  by  the  jonraala.     So,  in  the 

Eel  RiTer,  Ac.  Co.  o.  Top]),  19  Ind,  243 ;  recent  com  of  Stats  ».  Denny,  113  Ind. 

Covington  Drawbridge  Co.  b.  Shepherd,  20  460,  the  «ame  qusation  arose  in  the  case 

How,  (U.  S.)  227 ;  Beatj  v.  Knowler,  4  of  a  bill  which  was  paned  over  the  veto 

Peters  (IT.  S-l,  161     And  ao  it  ty  itatnta  of  the  pernor.     The  bill  was  aigoed  by 

the  ooorts  are  reqnired  to  notice  private  the  preaideDt  of  the  Senate  and  the  tpeakei 

Btatntea.      Bixlet^a  Adtu'x  r,    Parker,   t  of  tbe  House,  and  atttated  by  the  clerk  of 

Bush  (K7.),  166;   Halbert  r.   Skyles,  1  the  Hoan ;  then  was  also  a  certificate  of 

Harsh.  (Ky.)  SS8  ;  Hart  n.  Baltimore^  Ac  the  clerk  of  the'Honae  and  secretary  of  the 

B.  R.  Co.,  9  W.  Va.  S3S.  Senate.     The  eerti(ip«ta  of  the  clerk  of  the 

Private  acts  are  not  jadicfally  noticed  Hoose  set  forth  the  Hurt  that  the  bill  waa 

by  courts,  bat  must  be  proved.      Broad  on  the  7th  day  of  March,  18B9,  retomed 

Street  Hotel  Co.  t>.   Weaver's  Adm'rs,  G7  to  the   Honae  with  file  objections  of  the 

Ala.  24  ;  Dauvtlte,  he  Plank  Road  CO,  e.  govormi-,   and  that  the   Directions   were 

State,  16  Ind.  4fi8 ;  Perdicaria  v.  Trenton,  spread  npon  the  joninal,  and  the  bill  agoia 

be.   Bridge  Co.,  5  Dotch.  (S,  J.)  307;  passed   by  a  vote  of  llfty-foar  ayes  and 

Alle(dietiy  s.  felaon,  SG  Pa.  St.  832.     If  thirty-nine   nays,   and   tbe  certificate  of 

a  prtvate  statute  is  amended  or  r^naled  the  secretary  of  the  Senate  certified  that 

by  a  public  statute,  the  private  statnta  is  upon  the  Inll  having  passed  the  House, 

fidicislly  □oti>:ed.     I«valle  v.  People^  9  Dotwithstandmg  the  goveraor's  obieetiona 

IL  App.  1S7.     the  amendment  of  a  pob-  thereto,  the  same  was  transmitted  to  the 

lie  statute,  or  Its  repeal,  is  judicially  no-  Senate,  and  it  was  then  ordered  that  the 

tieed.     Belmont  n.  Morrill,  69  He.  3H  ;  pivarnor's  objections  be  spread  in  fhll  upoa 

State  V.  O'Cotiner,  18  La.  An.  436  ;  Parent  uie  journal,  which  was  done  and  the  bill 

D.   Walmsly's  Adm'ni,  20  Ind.   89.  passed,  notwithstanding  the  obJACtlons  of 

The  questions  then  srise,  when  does  a  the  governor  thereto,  by  a  vote  of  aye*, 

legislativsresolation  become  a  law  of  which  twen^-saven,  nay n,  nineteen.   It  wasor^ed 

the   courts  wilt  tako  judicial  notice,  and  thattneoctwasnotproperlycertifiedsothat 

whetherar  notthecourtswill  go  behind  the  the  coarts  would  take  judicial  knowledgs 

rolls  of  the  House  to  ascertain  whether  the  of  it  as  a  law.     It  was  contended  by  coun- 

Isw  to  which  itn  attention  is  colled  is,  in  sel  that  to  entitle  it  to  the  solemnity  and 

fact  tbe  law  passed  by  the  legislature.  foree  of  the  law  after  it  was  vetoed  by  the 

In  tbe  case  of  Evans  v.  Brown,  30  Ind.  eovemor  and  passed  by  both  Honsea  of  the 

614,  this  question  was  raised  and  the  court  GeDeral  Assembly,  it  mnat  be  again  at- 

decidsd  that  it   must  for  itself  sscertain  tested  by  the  ptesiding  officers  of  the  two 

what  is  the  public  law  of  the  State,  and  Rousea  sa  required  by  law  on  its  original 

that  tbe  court  would  not  look  beyond  the  passage ;  that  nnleai  it  were   so  attestei^ 

enrolled  set  and  its  authentication  to  de-  courts  would  not  take  cwnizocee  of  it  as 

termiue  the  validity  of  the  act     The  act  a  law,  but  the  court  held  that  it  would 

under  consideration  by  the  court  in  that  only  look  to  the  bill  itself  and  not  to  the 

cose   waa   properly   certified  and   had  not  jonraala  of  the  two  Honses  of  the  0«neral 

been  vetoed  and  became  «  law  without  si-  Assembly  to  det«rmine  whether  or  not  the 

ecntive  appr<}val      The  decision   of   the  bill  was  passed  over  the  oI^edioDB  of  the 

coQit  was  that  when  an  act  appeared  regn-  goveraor. 

lar  upon  its  face  and  properly  certified  by  The  laws  of  other  States  or  conntriea 

the  [Hesiding  offisers,  and  was  found  with  Uuu  the  one  to  which  the  court  belongs 
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without  proof,  by  tiie  courts  of  all  civilized  nationB.'    The  seal 

I.  7B,  70,  » 

win  not  be  jadkioUy  notiued,  whetlier  pnb'  IDS  tJ.  B.6UI;  £t  parb  Cndlud,  8  ?««. 

lis  or  privkte,  sUtata  or  anwiittan,  bat  A  B.,  94,  »»  ;  Lo^  a.  Onibert,  L.  R.  1, 

mat  be  proved.    A<  to  the  mode  of  proof,  Q.  B.   1]G,  12B ;    e.  0.  6  B.  &  8.,   100, 

tetpo^  I  48Sdjw.    iM  to  eh*  pnnnip-  143."     lit  tlie  etw  bat  cited,  Hr.  Jwtiee 

turn  wban  no  pnwr  U  nude  oT  the  k*  of  Willaa,  dBlimisg  Jndgnent  in   Ura  Bx- 

■DOther  State  or  foreign  Mimti7,  aee  pari,  chequer  CbAinber  Mid  ;  "  In  order  to  pre- 

Ptesnmptioni.     luurance  Co.  •.  Forchei-  cludB  all  miupprehraaion  it  nuj  be  weU 

mer,  S8  Al*.  Ml  ;  Continental  Nat.  Book  to  add  that  a  puty  wbo  relief  upon  a  rigbt 

t.  HcGeocb,  78  W\%.  332 :  Jlilkrd  i.  Troax,  or  an  examination  by  f<M«ign  Law  is  bound 

41   v.   W.   R.   328  :    St.    Loaia  &  San  to  bring  such  law  propeilr  before  the  court 

Fran.  R.  R.  Co.  a.  Weaver,  SG  Kan.  4Ze;  and  eatabliah  it  m  proof;  otherwiae  the 

Polk  «.  Butterfield,  B  CoL  320  ;  Hobite,  court,  not   beine  entitled  to  doUm  anab 

kc.  K.  U.  Co.  V.  WhitBBj,  S0  Ala.  4S8  ;  law  without  judicial  proof,  tokut  proceed 

Srab«  V.  Olover,  30  Id.  SS2 ;  Cox  e,  Hor-  according  to  the  law  of  Enriand. 

rowr  14  Ark.  60S;  Carender  v.  Ouiid,  4  Altbouh    the   varioua    SUta   of   the 

Cal.    250  ;   Simms   v.   Sonthenl   Expreis  United  ^tes  are  ao  fai  foreign  to  each 

Co.,  as   Oa.  129;  Chumaeero  vl  Gitberl,  other  that  th*  laws  of  oue  must,  be  proved 

34  UL  2B3  ;  Syme  v.  Stewart,  17  U.  An.  in  another,  yet  U  two  State*  are  formed  by 

78 ;  Baltimore,  be.  R.  R.  Co.  v.  Olenu,  the  diviaion  of  one,  the  laws  of  the  parent 

28  Md.  287  ;  £a«tmui  «.  Cmaby,  8  Allen  State  existing  before  the  division  will  be 

(Haas.!  20S ;  Kline  n.  -Baker,   99  Uaas.  judiciatty   notic«d  in  either  of  the   new 

264  ;  Hainea  B.  Hanrahan,  108  Maes.  480  ;  States.      Amjo  b.    Cnrrel,  1   MUl.   (La.) 

Hoyt  a.  HeNeil,  ]3  HiBD.  800 ;  Cbarlotte  fiSS,  840-641  ;  Malpica  v.  HcKown,   Id. 

p.  Cbouteao,  26  Kou  466  ;  Condit  v.  Black-  364  ;  Stokea  •.  Hacken,  63  Barb.  (N.  T.) 
well,   4  Grees   |N.  J.),   198;    Cutler  :•  14fi  ;   Henthom  *.  Doe,  L  Bkekf.  (Indj 

Vrif^t,  33  K.  Y.  472 ;  Hooper  •.  Ifoore,  167.     The  Federal  ooarta,   however,   will 

i  ioaat  {H.  C),  L.   ISO;  Andeiaon  v.  take  judldal  notioe  of  State  law*.     Story, 

Anderaon,  38  T«i.  8SB  ;  Taylor  r.  Board-  J.,  in  Owing*  v.  Hall,  S  Pet.  (U.  8.)  634, 

nan,  25  Vt.  681  ;  Ward  v.  Uorriaon,  Id.  state*  the  principle  thaa;    "The  cirouit 

SOS;    Walah    t>.    Dart,    12    Wise    636;  conrta  of  the  United  State*  an  cmated  by 

Baineae  *.   Hale,  91  U.   8.  IS ;  Strotho-  Congnaa,  not  for  the  purpoae  of  adminis- 

a.   Lncaa,  6   Pet   (U.S.)  768;  Talbot  a.  tering  the  local  lav  of  a  Bingle  State  slone, 

aeanuui,  1  Cranch  (U.  S.),  88.     The  anb-  bat  to  adinlnitter  the  laws  of  all  the  States 

ject  of  judidol  notice  of  foreign  law*  was  in  the  Union,  in  case*  to  which  they  re- 

thorongnly  dieeneaad  in  the  case  of  Liver-  apectivfly  apply.    The  judici^  power  oon- 

p«al  Steam  Co.  a.  Phenix   Ins.  Co.,  129  ferred  on  the  general  government  by  the 

U.  8.  444.     In  that  caaa  it  was  attempted  Con«titntion,  extend*  to  msn^  cases  aria- 

to  rely  on  the  law  of  Qreat  Britain,  but  Ins  under  the  laws  of  the  diHerent  States, 

the  Circuit  Court  held  that  a*  the  law  of  and  this  court  is  called  ufKin,  in  the  exercise 

Qraat  Britain  had  not  been  act  ap  in  the  of  Ita  appellate  Jurisdiction,  constantly  to 

■nawcr  nor  proved  as  a  fact,  the  case  must  take  notice  of  and   administar  the  juris- 

be  decided  according  to  the  law  of  the  Fed-  prudence  of  all  the  States.     That  jnriapm- 

eral  courta  aa  a  questtoD  of  general  com-  dence,  then,  is  in  nojuet  sense  a  foreign 

■teicul  law.     The  Supreme  Court  of  the  Jariaprtidelice,  to  be  provrd  in  the  conrU 

United  State*  on  appeal  said  :  —  of   the   United    States    by   the    ordinary 

"The  law  of  Great  Britain  *ince  the  modes  of  proof  by  which  the  laws  of  a 

Declaration  of  Independence  is  the  law  of  a  foreign  country  ere  to  b«  established,  bat 

(bieign  country,  and  like  any  other  foreign  it  ie  to  be  Jodicisllv  taken  noticaof  in  the 

law,  IS  a  matter  of  fact  which  the  courta  lame  manner  a*  tiia  laws  of  the  United 

of  this  oonntry  cannot  be  preaumed  to  be  States  are  taken  notioeofhv  these  courta." 

acquainted  with  or  ta  have  iudiclal  knowl-  Carpenter  v.  Dexter,  8  Wall.  (U.  8.)  619; 

edge  of,  nnlea*  it  is  pleaded  and  proved.  Merrill  a.  Dawnon,  1  Hemp.  S68 ;  Miller 

"The  rule  that  the  coarta  of  one  coun-  e.  MeQuerry,  SHcLean,  C.  C.  469  ;  Hinde 

try  nannot  take  cognizance  of  the  law  of  v.   Vattier,  6   Pet    (IT.  8.)  398  ;   United 

another  without  plea  and  proof  has  been  States  v.  Turner,   11    How,  (U.  8.)  363  ; 

constantly  maintained  at  law  and  in  eqnity  United  States    v.    Philadelphia,  lb.  864; 

in  England  and  America.   Church  a.  Hub-  Jones  v.  Heys,  4  McLean,  C.  C.  521.     In 

bani,  SCranch,  187,  136;  Ennis  d.  Smith,  Lamar  d.  Hicoo,  113  U.  5.  452;  3.  C.  114 

14  How.  400,  426,  427  ;  Pierce  p.  Indseth,  U.  8.  218,  Uie  rule  was  again  affirmed  that 


jyCOO^^IC 


10  LAW  OF   BTIDEHCB.  [PABT  I. 

of  a  notary-public  is  also  judicially  taken  notice  of  by  the  courts, 
he  being  an  officer  recognized  by  the  whole  commercial  vorld.*  (c) 
Foreign  Admiralty  and  Maritime  Courts,  too^  being  the  courts 
of  the  civilized  world,  and  of  co-ordinate  jurisdiction,  are  judi- 
cially rect^ized  everywhere ;  and  their  seals  need  not  be  proved.' 
Neither  is  it  necessary  to  prove  things  which  must  have  happened 
according  to  the  ordinary  course  of  nature;*  ((2)  nor  to  prove 


per  Abbott,  C.  J.     So,  of  the  general  lieo  ol  bankera  oa  McnritiM  cf  their  c 
deponted  with  them.     Brandao  v.  Bamett,  3  C.  B.  fil9. 

»  Anon.,  12  Mod.  34S  ;  Wright  n.  Bamatd,  3  Bep.  700  ;  Teabm  b.  Fry,  5  Crancb, 
33G  ;  Broirne  n.  Philadelphia  Bank,  6  8.  ft  R.  4Si  ;  Cbanoine  v.  Fowler,  S  Wend. 
173,  178;  Bajley  on  BilU,  515  (2d  Am.  ed.  by  PhiUipa  ft  aewmll);  Hutcheon  «.  Man- 

fCroui 


TCroudBon  v.  Leonard,  4  Ctaueh,  48E  ;  Boss  «.  Hitnelr,  Id.  W2 ;  Ghnrch  v.  Hab- 
oart,  S  Cranch,  1S7 ;  Thompson  v.  Stewart,  8  Coaa.  171,  131 ;  Oreen  ■.  Waller,  S  Ld. 
Ravm.  S91,  SB3  ;  Anon.,  9  Hod.  00  ;  Storr  on  the  ConBict  of  Iaws,  g  S43  ;  Uogheu 
V.  Cornelius,  M  ttated  by  Lord  Hott,  in  2  Ld.  Raym.  863.  And  see  T.  Raym.  173; 
B.  0.2  Show.  233.  *  Bex  t>.  Lvffe,  8  Eut,  302 ;  Fay  n.  Pientioe,  B  Jar.  876. 


the  Circuit  Coorta  of  the  United  States  of  Admiraltj.  In  «  raceot  caae  itt  Ad- 
and  the  Supreme  Coart  on  appral  from  mit«lt;|,  Ur.  Jiutiot  Bndley  said  ;  "If  a 
their  deciaionfl,  take  judicial  notice  of  the  a  coUiaioo  should  oocnr  in  British  waten, 
]sw»  at  the  eeveral  States  of  the  Union  aa  at  leaat  between  Britiah  ihipa,  and  the  In- 
domestic  lawa.  If,  however,  upon  writ  of  jnred  party  dhoald  leek  relief  to  anreooiit^ 
error  from  the  Supreme  Court  of  the  we  would  admini«tar  Justioe  accordiitg  to 
United  States  to  the  highest  coort  of  a  the  Britiah  law  eo  far  aa  the  rights  ana  lia> 
State,  it  appeua  that  by  the  law  of  that  bilitie«  of  tbe  mrties  were  concerned,  pro- 
State,  their  courts  do  not  take  judicial  vided  it  were  ihown  what  that  law  was.  If 
notice  of  the  law  of  another  State  not  not  shown,  we  would  apply  onr  own  law  to 
proved  in  their  conrta,  tbe  Snpreme  Court  the  caae.  In  the  French  or  Dutch  tribuuale 
will  not  take  judicial  notice  of  anch  law.  thev  would  do  the  bame."  The  Scotland, 
Hanley  v.  Donoghue,  IIS  U.  S.  1  ;  Ren-  105  U.  B.  24,  Sfi.  And  in  a  recent  English 
and  V.  Abbott,  116  U.  S.  277,  285.  On  case  Sir  Robert  Phillimore  said:  "Ihave 
the  principle  stated  by  Story,  J.,  tujtra,  it  no  doubt  whatever  that  those  who  rely 
has  been  held  that  on  questioiis  arising  in  upon  the  dilTerBnce  between  the  foreign 
a  State  court  under  the  constitution  and  law  aud  the  law  of  tbe  fomm,  in  which 
laws  of  the  United  States,  which  migbt  be  the  case  ia  brongfat,  are  bonnd  to  eatab- 
appeoled  to  the  tTnited  Statin  <Miurts,  e,  g.  lish  that  difference  by  competent  evi. 
on  giving  full  validity  to  Jadgments  of  dence."  The  Ouero,  L.  R.  3  Ad.  ft  Ec. 
another  State,  the  State  Conrta  will  take  893,  367. 

judicial  notice  of  such  laws  of  other  States  City,  town,  and  county  ordinances,  and 

as  the  United  State*  conrta  irould  on  ap.  local  board  rules,  ore  not  jtidiciallf  noticed 

peal.     State  of  Ohio  e.  Hincbman,  27  Pa.  W  coarts  of  Renerel  jurisdiction.     Case  d. 

St  476  ;  Jarvis  v.  Robinson,  21  Wise  523  ;  Mobile,   80  Ala.  538  ;   Indianapolis,  ft«. 

Butcher  i%  Brownsville,  S  Enns.  70;  Paine  R.  R.  Co.  c.  Caldwell,  9  Ind.  397;  Garvin 

V.  Schenectady,  II  R.  [.  411  ;  Shotwell  b.  s.  Wells,  B  Iowa,  286  ;   Lncker  c.  Com., 

Harrison,  23  Mich.  410  :  Morse  v.  Hewett,  4  Bush  IKj.),   440;    Huoard  «.  Mnnl- 

28  Mich.  481.     Cf.  Fellows  r.  Henasha,  dpality,  7  U.  An.  465  ;  Winona  if.  Burke, 

11  Wise.  558  ;  Salter  e.Applegate,  8  Zabr.  38  Mian.   254;   Moonev  »■   Eennet,   19 

(N.   J.}   115.     In  Tenneasea,  by  statute.  Ho.   E51;   Porter   i.   Wnring,   66   N.   Y. 

the  Supreme  Coart  takes  judicial  notice  350;  Palmer  v.  Aldridge,  16  Barb.  (N.  T.) 

of   the   laws   and   statntes   of  the   other  131. 

States.     Code,  i  8801  ;  Hobb*  g.  MemphLa  <c)  Denmead    c.    Haack,    2    HcArth. 

R   R.  Co.,  g  Heisk.  873.     The  rale  that  (D.   C.)  475  ;  Porter  d.  Jndson,   1  Oray 

foreiip  laws  will  not  be  judiciallf  noticed  (Mawi.).  I7G. 

if   also   well  ettaliUahed   in    the   courts  (d)  The  conrta  will  notice  the  ancMf 
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the  coarse-  of  time,  or  of  the  heavenly  bodies ;  nor  the  ordinary 
public  fasts  and  festivals;  nor  the  coincidence  of  days  of  the 
veek  with  days  of  the  month  ;^(e)  nor  the  meaning  of  words 
in  the  vernacular  language ; "  (/ )  nor  the  legal  weights  and  meas- 

*  <t  Tin.  Abr.  IBl,  pi.  6,  7,  8  j  Hoyle  v.  Connrsllis,  1  Str.  887  ;  Page  v.  Faucet, 
Cro.  El.  227 ;  Harvy  v.  Broad,  2  SsJk.  AM ;  Hanson  *,  ShukcltOD,  i  Dowl.  4S ; 
DawUna  r.  Smithvick,  4  fla.  1G8. 

*  ClaiDeati  n.  Oolding,  2  Compb.  2G  ;  CommonveBlth  v.  Eoeeland,  20  Pick.  2S0. 

mon  of  the  aeasoEu.     Ross  v.  Bcnwell,  80  tl  N.  J.  L.  80,  there  was  a  declaration  on 

lad.   2SS ;  TomlinMn   v.   Greenfield,   31  a  note  dated  Angust  12,  at  Tout  months, 

Ark.  667  ;  Floyd  v.  Ricks,  H  Ark.  288  ;  and  on  dflmnrrer  showing  nUer  alia  that 

Hunter  *.  Ntw  York,  0.  &  W.  R.  R.  Co.,  the  declaration  ahowed  demand  uid  pro- 

116K.Y.62S.   But  not  particnlu  changes  test  on  December  14,  one  da;  too  suon, 

or  weather  at  special   times.     Dixon   v.  the  court  took  jadicial  notice  that  Decem- 

NiccoUs,   89  111.  872.     The  canrt  is  not  b«r  16  wu  Snndsy,  and  that  the  demand 

bound  to  take  judicial  notice  of  matters  of  was  made  on  the  proper  day.     In  Phil., 

fact  brought  to  its  attention,  nnlesa  Huch  Wil.i,B.  R.R.  Co,  i>,  Lehman,  68  Md,  226, 

books  or  other  docnmentaiT  evidence  aa  it  was  held  that  "it  was  the  duty  of  the 

the  court  may  reqnire  to  refresh  its  recol-  coart  to  notice  the  days  of  the  week  an 

lection  upon  the  salgect  in  question  are  wbiSh  particular  daya  of  the  month  fall ; 

froduced  by  the  party  asking  the  conrt  to  and  hence  we  note  without  other  aver- 

idiciolly  notice  such  facts.     Thus,  when  ment  that  the  26th  of  July  was  Sunday.'' 


•  pertT  to  a  suit  asks  the  court  to  take  lo   Ucintoeh   t).   Lee,    S7   lotra,   858,   it 

{uaieisl  notice  of  the  Carlisle  and  other  was  said  by  the  court .  "The  petition  a1- 
ife  tables  for  the  purpose  of  showing  the  leges tbatuiedefendantenteredintoa  nrit- 
"  eipectation  "  and  probable  dnrstion  of  ten  lease  on  March  10, 1878.  Courts  take 
life,  the  court  may  reqnire  the  («rty  to  judicial  notice  that  the  10th  day  of  March, 
prodace  the  tallies,  and  if  they  then  ap-  1S78,  was  Sunday."  8a,  in  a  recent  case 
pear  to  the  oonrt  to  be  genuine  and  au-  in  Pennaytrania,  the  court  allowed  coun- 
thoritatiTe,  ther  will  be  used  by  the  court  ael  to  refer  to  the  almanac  to  show  in  sup- 
to  inforoi  itself  in  the  premises  and  will  port  of  bis  ar){iiment  against  the  testimony 
be  jndiciaUy  noticed.  Scbeffier  u.  Minne-  of  the  witness  that  a  certain  day  in  ISSS 
apolis  &  St  LoaU  Bt.  Co.,  82  Hinn.  521.  fell  upon  Sunday.  Wilson  r.  Van  Leer, 
On  aimilar  grounds  in  the  Western  States,  127  Pa.  St  27S. 

in  which  tt«  land  has  been  laid  ont  in  a         (<}  Spmwl  u.  Lawrence,  S3  Ala.  674  ; 

series  of  comprebensire  surveys,  the  courts  Allnian  e.  Owen,  81  Id.  187;  Sasscer  e, 

take  judicial  notice  of  the  diviajons  and  Farmers'  Bank,  4  Md.  409  ;   Reed  n.  Wil- 

subdivistons  of  these  surveys,     Atnater  n.  son,  41  N.  J.  L.  29  ;  Kolman  v.  Barrow, 

Schenek,  9  Wis.  158.     So  the  conrt  took  3  Ld.  Raym.  796.     The  diObrance  in  time 

judicial  notice  in  a  recent  case  in  Hinne-  in  different  longitudes  will  be  judicially 

sota  thst  there   is  and   can  be   but  one  noticeil.     Curtis  c.  Marsh,  4  Jnr.   N.  s. 

Townithlp  49,   Range   16,  in  that  State.  1112.     And  the  dsy  of  general  elections. 

Quinn  d.  Champagne,  38  Minn.  323.    The  Davis  o.  Best,  2  Io»a,  98  ;  State  v.  Min- 

anthorities  are  also  in  entire  accord  npon  nick,  16  Iowa,  123  ;   Ellis  n.  Reddin,  12 

the  point  that  the  court  will  take  judicial  Kans.  306. 

notice  oftbesaccesBion  of  the  dnys  of  the  (/)  Hills.  Bacon,  43111.  477.  Thejudi- 
month  and  their  coincidence  with  the  cial  notice  of  the  meaning  of  abbreviationn 
days  of  the  week,  and  to  refresh  Its  mem-  must  depend  very  much  on  the  usages  of 
ory  it  will  either  nut  sponU  or  on  the  sag-  the  State  where  the  coart  sits.  It  has 
geetion  of  counsel  consult  ths  chronicles  been  held  that  the  court  knows  judi- 
or  almanacs,  and  it  is  wholly  immaterial  ciaily  that  "  Adm'r,"  means  administrator 
whether  the  court  thus  ascerWina  the  cor-  (Hoseley's  Adm'r  v.  Mastin,  87  Ala.  216); 
respondent  dates  by  books  adduced  by  the  but  not  that  "Ho."  means  "Hissouri" 
eonnael  u  instruments  of  evidence,  or  by  (Ellis  d.  Park,  8  Tex.  205)  ;  nor  that 
the  conrt  itself  on  the  snggeation  of  the  "  La."  means  Louisiana.  Russell  n.  Mar- 
counsel.     "  The  almanac  in  sneh  a  case  is  tin,  IS  Tex.  238. 

used  like  statutes,  not  strictly  as  evidence         Terms  of  local   nee  roust  have  their 

but  for  the  purpose  of  refreshing  the  mem-  meaning  pinved  ;    a.  g.   "  Black  Repub- 

ory  of  the  court  and  jory,"     State  v.  Mor-  licans.       Baltimore  v.  State,  16  Ud.  873. 

ris,  47  Conn.  179.    So,  in  Seed  v.  Wilson,  So    the    proper    mode   of   wriUng   and 
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ureB ;  ^  (g)  not  any  matters  of  public  history,  afFecting  tiie  irhole 
people;^ (A)  nor  public  matters,  afEectiog  the  govermnent  of  the 
country.' 

'  Hockin  a.  Cooke,  4  T.  R  Hi.  The  cmrent  ooiiii  of  the  country,  vhetiier  eitab- 
Ibhad  bj  Btatato  or  gzistiiig  immBiaarully,  will  be  judicially  racognizad.  The  ooaiU 
will  >Uo  take  notice  of  the  chancter  oF  tM  existing  drcnUting  medium,  and  of  th« 
popular  Uuguige  in  reference  to  it  (Lsmpton  c.  Ha^Kud,  S  Mour.  MO  ;  Jones  v.  Orer- 
■treet,  4  Hour.  617);  (i)  but  not  ol  the  cnnent  value  oif  the  notaa  of  a  faiAk  at  uij 
particnkr  time.     Feemiler  v.  Bingo.  G  Monr.  33S. 

•  Bulk  of  Angueta  v.  Earie,  ID  Pet  filS,  600;  1  Stark.  Et.  211  (flih  Am.  ed.). 

*  Tijlor  D.  Barclay,  3  flim.  2il.  Where  a  libel  wm  cbarKod,  in  «tatiag  that  the 
plainti^i  frienda,  in  the  adTocaey  of  her  daimi,  "  had  realized  the  fable  of  the  Fmzeii 
Snake,"  it  waa  held  that  the  court  might  jndidallT  take  notice  that  the  knowledge  of 
tbat  fable  of  Phnlru  iKnafall;  pravailed  in  «ouetj.  Hoare  o.  Silverlock,  12  Jur. 
SW :  13  Q.  8.  634. 

■making  woida  in  a  Ibreign  hnguage.  "Cigan  are  mannhetared  articlea  la- 
State  n.  Johnaou,  26  Hinn.  816.  miliar  to  everybody,  the  materiab  of 
is)  When  any  art,  tcience,  or  ptocen  which  they  are  compoied  are  carettillj 
of  manafactnre  hw  baoome  a  matter  of  prepared  and  put  into  form  until  they  loae 
common  knowledge,  ita  leading  princi^lea  their  original  chanct«r  aa  mere  materiala 
and  raaulta  will  be  jodidaUy  noticed,  and  baoome  articlea  of  commerce  known 
Thoa,  the  eonrt  will  take  judicial  nutiee  by  a  new  name  and  adapted  to  a  particular 
that  the  process  of  photography  produces  use.  We  ore  of  the  opitiion  that  cigars 
a  oorract  likeness  of  any  obiect.  Luke  tr.  sold  by  a  toboccoutst  in  the  ordinal^  w«y, 
Oalhoan,  53  Ala.  Ilfi ;  Uddenook'e  Caae,  are  not  drags  or  medicines,  within  the 
7S  Pa.  St.  340  ;  Coitens  v.  Himins,  1  meaning  of  those  words  as  used  in  the 
Abb.  (N.  Y.)  App.  Dec  161.  So,  that  atatate.^  Com.  t>.  Harzyoski,  149  Haas.  73. 
whiskej  is  an  intoxicating  liquor  (SchUebt  (A)  Aahlej  v.  Martin,  60  Ala.  637; 
s.  State.  G6  Ind.  17B  ;  Esgan  v.  State,  HuuCer  v.  Kew  York,  O.I1W.&.R.  Co., 
63  Id.  162  ;  Elare  v.  State,  43  Id.  483  ;  US  N.  Y.  021  ;  Founds  v.  Lyon,  66  Id. 
Com.  D.  Peckham,  3  Gray  (Has.),  440;  Wonwatec  Bank  «.  Cheney,  B4  lU. 
614) ;  that  beer  ie  a  malt  liqnor  (Adler  e.  430  ;  e.  9.  the  Ciril  War  of  18S1- 
Stat^  56  Ala.  18  ;  State  B.  Ooyetta,  11  I8S6  (Cujier  v.  Ferrill,  1  AbK  (IT.  S.) 
R.  I.  692)  ;  but  not  that  malt  liquors  are  169;  SimoKiDs  v.  Tmmbo,  B  W.  Va.  853  ; 
intoxicating.  Shaw  v.  SUte,  66  Ind.  1S8.  The  PeterhoO;  BUtchf.  Friia  Cai.  468),  the 
The  power  of  the  court  as  to  taking  judi-  suspension  of  the  statute  of  limitations 
cial  notice  of  matters  of  hct  was  strongly  during  that  time.  East,  kc.  Co.  e.  Oas- 
set  forth  in  a  case  in  Hasiachnaetts  kell,  3  Lea  (Tenn. ),  74S. 
(Com.  V,  Mar^Tiaki,  149  Haas.  73),  where  The  courts  will  also  jn<Ueiall]r  notice 
.  one  was  indicted  for  selling  dgan  on  the  general  geographical  features  of  Uie 
Sunday,  contrary  to  the  statute.  The  State.  Winnepisec^  Lake  Co.  v.  Young, 
court  says:  "Ordinarily,  whether  a  sub-  40  N.  H.  420;  Hinckley  r.  Beckwith,  23 
stance  or  article  eomea  within  a  ciren  de-  Wis.  328 ;  Horsmaa  s.  Forrest,  37  Ind. 
scription  is  a  question  of  fact,  but  some  233  ;  Neaderhouser  «.  State,  SS  Id. 
facts  are  so  obnous  and  familiar  that  the  357  ;  Cooke  v.  Wilson,  1  C.  B.  N.  s.  168. 
law  takes  notice  of  them  and  receives  Thus  it  was  held  in  Com.  v.  King, 
them  into  its  domain.  If  the  proof  had  150  Uase.  334,  that  the  superior  eonrt 
been  that  the  shop  bad  been  kept  open  for  might  l^e  jadicial  notice  that  the  Con* 
the  pnrpone  of  selling  guns  or  pistols,  it  necticnt  River  above  the  dam  at  Holf  oke 
would  hardljr  be  contended  that  the  judge  does  not,  either  by  itself  or  b;  amtisg 
might  not  properly  have  mled  that  the  other  waters,  constitute  a  public  highway 
sale  of  these  articlea  waa  not  a  sale  of  over  which  commerce  raav  be  earned  on 
drag)  or  medicines.  The  court  ha«  judi-  with  otiier  States,  or  witti  foreign  codD' 
eiat  knowledge  of  the  meaning  of  common  tries,  although  if  ^e  court  had  eutertained 
words  and  may  well  rule  that  ^ns  and  any  doubt  on  the  subject,  it  might  hav* 
pistols  are  not  drugs  or  medicines,  and  required  evidence  to  be  produced. 
may  exclude  the  opinions  of  wltnasaei  (f)  United  States  v.  Bams,  6  McLean, 
whooffertotosrify  that  they  are."  Com,  C.  C.  33;  United  States  s.  American 
V.  Peckham,  SOray,  614  j  Com,  v.  Crowley,  Gold  Coins,  1  Wool*.  217.  And  the  cur- 
14S  Mass.  430.  raocy  of  the  State  at  a  given  tinte  (Bufonl 
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§  6.  Polltioal  aivlaleoi,  «T«iits,  and  pnblla  offloora.  Courts  also 
take  notice  of  the  territorial  extent  of  the  jurisdiction  and  bot- 
ereignty,  exerciBed  de  facto  by  their  own  government;  and  of  the 
local  divisions  of  their  country,  as  into  states,  provinces,  coun- 
ties, cities,  towns,  local  parishes,  or  the  like,  ao  f ar  as  political 
government  is  concerned  or  affected;  and  of  the  relative  posi- 
tions of  such  local  divisions;  bat  not  of  their  precise  boundaries, 
farther  than  they  may  be  described  in  public  statutes. '  (a)  They 
will  also  judicially  recognize  the  political  constitution  or  frame 
of  their  own  government;  iia  essential  political  agents  or  public 
officers,  sharing  in  its  regular  administration  ;  and  its  essential 
and  regular  political  operations,  powers  and  action.  Thus, 
notice  is  taken,  by  all  tribunals,  of  the  accession  of  the  Chief 
Executive  of  the  nation  or  state,  under  whose  authority  they  act; 
bis  powers  and  privileges  ;*(£)  the  genuineness  of  his  eigna- 
ture,"(c)  the  heads  of  departments,  and  principal  officers  of  state, 
and  the  public  seals ;  *  (d)  the  election  or  resignation  of  a  senator 
of  the  United  States;  the  appointment  of  a  cabinet  or  foreign 
minister;'  marshals  and  sheriffs,^  and  the  genuineness  of  their 
signatures,^  but  not  their  deputies;  (e)  courts  of  general  jurisdic- 

1  DBjbel'i  OtM,  1  a  &  Aid.  2*2  ;  2  IdbL  EG7  ;  Fazakerle;  v.  Wiltehire,  1  Stn 
409  i  Bnniplintyg  v.  Budd,  B  DowL  1000  ;  Bou  v.  Keddick,  1  Scuu.  73 ;  Goodnin  a 
Ap^tOQ,  S  Shepl.  *63  i  Vsnderwerker  v.  People,  G  Wend.  530. 

*  EidsMoD's  Case,  2  Ld.  Baym.  S80,  p«r  Holt,  C.  J. 

*  Jones  ».  Gale's  Ei'r,  *  Aartin,  6SG.  And  see  Kex  c.  Miller,  2  W.  Bl.  7B7  ;  1 
Letch,  Cr.  Cat.  7*  ;  Bex  v.  Golly,  1  Leaoh.  Cr.  Caa.  98. 

*  Bex  V.  Jones,  2  Campb.  131  ;  Bennett  v.  State  of  Tennessee.  Mart,  k  Ymg.  18S, 
Ld.  IfelTille'a  Case,  SB  How.  St  Tr.  707.  And  tes,  as  to  seals,  infra,  S  G03,  and  catei 
then  dted. 

*  Waldeo  V.  Csnfield,  2  Bob.  I^  tM. 

*  HolmsD  V.  Bnmnr,  2  Ld.  Rhviu-  794. 

'  Alcuck  r.  Whatmore,  S  Dowl.  P.  C.  61G. 

B.    Tackar,    44    Ala.    aS  ;    Simcaons    v,  v.  Versailles  Tnmpike  Co.,  57  Ind.  457  i 

Trambo,  S  W,  Va.  358) ;  bat  not  the  tem-  Martin  v.  Martin,  51  Me,  366,  and  c«ses 

•ponrj  flnctnatlons  in  valae.     Modawell  v.  nipra.     Also  of  divisiana  of  lands  by  pQb> 

Holmes,  40  Ala.  391 ;  cf.  Bryant  b.  Foot,  lie  aurveya  of  ConEreaa.     Lewis  «.  Hatris, 

L.'B.  8  Q.  B.  i97  ;   37  L.  J.  Q.  B.  217  ;  SI  Ala.  6B9  ;  Gardner  v.  Eberbart,  82  IlL 

Hut  V.  State,  5S  Ind.  699.  316  ;  Murphj  v.  Hendricks,  67  Ind.  698. 
(a)  State  v.   Donvell,   3  B.   I.   127;  ('>)  Linds^    v.   Attomej   General,  3S 

Boston  r.  State,  6  Tex.  App.  383 ;  Good-  Miss.  608 ;  Wells  v.  Company,  47  N.  H. 

ing  B.  Uorgaa,  70  111.  275 ;  Ham  v.  Ham,  28G  ;  Dewers  t/.  Colorado  Co.,  32  Tex.  670. 
39    He.    363;    Com.   v.    Desmonil,    103  Ic)  Yotiut  d.  Howell,  14  Cat.  465. 

Blass.   446  ;   Beebe  b.  United  States,   11         (d)  Yoont  v.    Howell,  mpra.     So,  of 

N.  V.  Bep   G05.     The  coarta  will   also  the  head  of  the  Patent  Office.     York,  &c. 

take  jndicial    notice  whether  a   city  of  R.  R.  Co.  v.  Winans,  17  How.  [U.  8.) 30. 

town   ia  in   the  State.     Eing   c.    Kent's  In  Lomaisna  it  has  been  held  that  the 

Adin'r,  20  Ala.  642 ;  Com.  v.  Desmond,  courts  will  notice  the  idKQatures  of  all  fx> 

tupra;  Cummlngs  v.  Stone,  13  Mich.  70  ;  ecntire  and  judicial  officers  to  all  official 

Solver  V.  Romanet,  G2  Tex.  662  ;  Boston  acts.     See  note  9,  and  note  h. 
V.  State,  rupra  ;  and  if  ao,  in  what  connty,        («)  Inpinim  e.  State,  27  AU.  1 7  ;  Thiel- 

Bmitha  v.  Flournoy's  A.lro'r,  47  AU.  345  ;  mann  b.  BiirR,  73  111.  298  ;  Major  «.  State. 

State  ti.  Powers,  25  Conn.  48  ;  Steinmetz  2  Sneed  (Tenn.),  11 ;  Alford  o.  State,  B 
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tion,  tlieir  judges,^  their  seals,  their  rules  and  maxims  in  tlie 
administration  of  justice,  and  course  of  proceeding;''(/)  also,  of 
public  proclamations  of  war  and  peace,'"  and  of  days  of  special 
public  fasts  and  tbanksgivingB ;  stated  days  of  general  political 
elections ;  the  sittings  of  the  legislature,  and  its  established  and 
usual  course  of  proceeding;  the  privileges  of  its  members,  but 
not  the  transactions  on  its  journals.*^  The  courts  of  the  United 
States,  moreover,  take  judicial  notice  of  the  ports  and  waters  of 
the  United  States  in  which  the  tide  ebbs  and  flows ;  of  the  boun- 
daries of  the  several  States  and  judicial  districts ;"(^)  and,  in  an 
especial  manner,  of  all  tbe  laws  and  jurisprudence  of  tiie  several 
States  in  which  they  exercise  an  original  or  an  appellate  juris- 
diction. The  judges  of  the  Supreme  Court  of  the  United  States 
are,  on  this  aocotmt,  bound  to  take  judicial  notice  of  the  laws 

*  Wation  V.  H«y,  8  Kerr,  5SS. 

'  Tregouy  v.  Fletcher,  1  Ld.  K>jm.  1S4  ;  Lane'g  Cua,  2  Co.  IS ;  8  Com.  Dig.  S57  ; 
CuurU,  Q.  ;  Naweli  v.  Hevtoa,  10  Pick.  470  ;  EllioH  v.  EdirsnU,  8  B.  A  P.  1S3,  184, 
per  Ld.  Alranley,  C.  J.  ;  Haberley  v.  Bolniu,  S  TiuiDt.  S25  ;  Tooksr  r.  Duke  of  Beaa- 
fort,  Sayer,  397.  Whotber  aaperior  courts  are  bound  to  take  notice  who  m  joaticet 
of  the  iuferior  tribaiiBJa,  i«  cot  clearly  tettled.  In  Skipn  v.  Hooke,  2  8tr.  1080,  it  wai 
objected  that  they  were  aot ;  bat  nbether  the  case  waa  deDldod  ou  that  or  on  the  other 
eicepdoD  taken  data  not  appear.  Andrews,  71,  reports  the  aanie  case,  ex  rtlaiioite  oi- 
Uriui,  and  equally  doubtful.  And  see  Van  Sandau  v.  Turner,  fl  Q.  E  773,  780,  per 
lid.  Denmau.  The  weight  of  Americaa  authorities  seems  rather  on  the  affirmatiTe  nde 
of  the  qaestion.  Hawkea  e.  Eennebeck,  7  Maas.  4S1 ;  Kipley  r.  Warren,  2  Pick.  992  ; 
Despau  o.  Swindler,  8  Martin  n.  h.  705 ;  Follaio  v.  LefeTre,  8  Bob.  (La. )  IS.  (A)  Id 
Louisiana,  the  coaiia  take  notiea  of  the  signatures  of  execatlTe  and  judicial  officers  to 
all  officii  acta.     Jones  v.  Gale's  Ex'r,  t  Hartia,  S8G  ;  Wood  v.  Pita,  10  Martin,  196. 

'<>  Dolder  e.  Ld.  Hundngfield,  11  Vea.  392 ;  Bex  v.  De  Berengw,  S  H.  &  a  S?  ; 
Taylor  v.  Barclay,  3  Sim,  21S. 

"  Lake  D.  Eing,  1  Sanud.  131  ;  Birt  v.  Rothwell,  1  Ld.  Barm.  210,  8tS  ;  Bex  o. 
Wilde,  1  Ler.  3Ufl ;  1  Doug.  07,  n.  41  i  Rex  v.  Arundel,  dob.  109-111  ;  Bex  v. 
KuoUys,  1  Ld.  Baym.  10,  18  ;  Stookdale  v.  HansaTd.  7  a  *  P.  731  ;  »  Ad.  t  El.  1 ; 
II  Ad.  ft  EI.  258;  Sheriff  v.  Uiddleaei's  Caae,  Id.  278 ;  Casaidj  e.  Steuart,  2  M.  ft  0. 
437. 

i^  Story  OD  En,  Plead.  J  34,  cites  United  States  u.  La  Veneeance,  8  DaU.  297  ; 
The  ApoUon,  9  Wheat.  874 :  The  Thomas  Jefferson,  10  Wheat.  428  ;  Peyrouz  v.  How- 
ard, 7  Pet.  842.  They  will  also  recognize  the  usual  cotine  of  the  great  inland  com- 
merce, by  which  the  products  of  agricnlture  in  the  valley  of  the  Misaisiippi  find  their 
way  to  market     Gibson  r.  Stevens,  S  How.  (3.  C.)  384. 

Toi.  App.  S45  ;  Ward  d,  Henry,  IB  Wis.  in  the  same  court  are  jndiciaU;r  noticed 

76.  (Dawson  v.   Dawnon,  S9  Mo.  App.  fi2S; 

(/)  A  court  will  jndidally  notice  the  State  u.  Bowen,  13  Kans.  475  ;  Psgett  v. 

date  of  the  beginning  of  its  own  terms  Curtis,  15  La.  An.  451 ;  Brucker  v,  Stat^ 

{Kidder  «.Blaisdell,  4S  He.  4fll)  ;  and  the  IB  Wia.  G39)  ;  bat  the  T«conts  or  proceed- 

number  of  days  any  term  lasts.     Fabyan  ing  in   one  caae  wilt  not  be  noticed   in 

v.  Buiaell,  SS  K.  H.  84.     Also  the  day  another  case,  though  in  the  same  court. 

fixed  by  law  for  the  beginning  of  the  terma  Merced  Water  Co.  v,  Cowles,  91  CsL  SI5  ; 

of  other  courts  of  general  jn&diction,  the  Baker  e>.  Hygatt,  14  Iowa,  181  ;  Mond- 

{iloce,  and  duration  of  the  tarm.     Boditera  cello  ir.  Bryant,  IS  Bosh  (Ey.),  419  ;  Banks 

V,  State,  GO  Ala.  108 :  Boei  d.  Anstill,  2  v.  Bumam,  fll  Ho.  7S. 
ChI.  183  ;  Spencer  v.  Curtis,  67  Ind.  221  ;         (<i]  Lathiop  v.  Stewart,  S  HcLeaa,  G. 

Dorm^D  D.  State,  G6  Id.  454  ;  Davidson  v.  C.  137. 
Pviioilas,  34  Tex.  27.     Prior  proceedings         (AJ  E«un«l;  v.  Com.,  78  Ey.  447;  Eil- 
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and  juriBprndence  of  all  the  States  and  Territories."  (t)  A  court 
of  errora  Till  also  take  notice  of  the  nature  and  extent  of  the 
jorisdiction  of  the  inferior  court  whose  judgment  it  revises."  (J) 
In  Gne,  courts  will  generally  take  notice  of  whatever  ought  to  be 
generally  known  within  the  limits  of  their  jurisdiction.  In  all 
these  and  the  like  cases,  where  the  memory  of  the  judge  is  at 
fault,  he  resorts  to  such  documents  of  reference  as  may  be  at 
hand,  and  he  may  deem  worthy  of  confidence."  (i) 

u  Ibid. ;  Owings  s.  Hull,  »  Pet  907,  424,  626 ;  Jaiper  v.  Portar,  2  HcLean,  679. 
u  Chttt7  V.  J)endv,  S  Ad.  &  EL  819. 
u  Gnsley  oa  Evid.,  SBti. 

p^biek  V.  Com.,  81  P*.  8t  108;  Com.  v.  B9.    TIm  jadge  may  infonn  himself  of  nich 

JeBta,   11   Qraj   (Hob.),   IS;  Bx  parte  facts,  in  any  way,  wMch  be  may  daem  beat 

PetenoD,  8S  Ab.  74.    CI.  Oraham  v.  An-  in  hia  diacration.     United  States  «.  Te«ch. 

denon,  i2  lU.  fill.    In  a  noent  c>«e  in  maker,   2S  How.  (U.  8.)  g»S;  Wagner's 

UBBWchiuetta,  howerer,  it  wm  held  that  Ctue,  fll  Ue.  178  ;  McEiunon  v.  Blue,  21 

Uie  coart  would  not  t>ke  jndidal  uotioe  of  N.  T.  200  ;  Taylor,  Evid.  7th  sd.  <  21  ; 

affidaU  of  the  comta  of  Werioi  jurinlio-  The  Charkieh,  42  L.  J.  Adm.  17.     And  ia 

tioQ.     Davia  a.  HcEnanej,  ICO  Haa.  4G2.  not  obliged  to  take  jndicial  notice  of  any 

(i)  8ee  aiUe,  f  E,  note  n,  p.  S.  of  these  matters  of  fact,  but  U  at  liherty  to 

0')  Harch  «.  Com.,  12  B.  Mon:  2S.  do  ao  in  hia  discretton.     The  exerciae  of 

{h)  Or  to  any  pereon,  or  may  mfnaa  to  thia  diacretion  dependa  upon  the  natnre  of 

take  jadidal  notice  of  each  facta,  nnlesa  the  anbject  nanally  inTolied,  and  the  ap- 

the  party  callins  upon  him  to  take  snch  tarent  justice  of  the  case.    Hanter  v.  New 

notice  pnidacea  booka  or  docmaenta  which  York,   0.  &  W.  B.  B.  Co.,  116  N.  Y, 

Ktitfy  him.     Stephen,   Dig.   End.   Art  S21. 
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CHAPTEE  HL 

OF  THE  OBODNDS  OP  BSUEP. 

§  7.  Ptnoiul  nqiMriMiQe.  We  proceed  now  to  a  brief  waaiA- 
eratiou  of  the  &eneral  Jf^ature  and  Prinaiple*  of  Sv^ence.  No 
inquiry  is  here  proposed  into  the  origiD  of  human  knowledge ;  it 
being  a«siimed,  on  the  authority  of  approved  writers,  tiiat  all 
that  men  know  is  referable,  in  a  pbilosof^ioal  view,  to  percep- 
tion and  reflection.  But,  in  &ci^  tbe  knowledge  acqnired  by  an 
individual,  through  bis  own  perception  and  reflection,  is  bat  a 
small  part  of  what  he  possesses;  much  of  what  we  are  cont^it 
to  regard  and  act  upon  as  knowledge  baring  been  acquired 
through  the  perception  of  others.'  It  is  not  easy  to  conceive 
that  the  Supreme  Being,  whose  wisdom  is  so  conspicuous  in  all 
bis  works,  constituted  man  to  believe  cmly  upon  his  own  per- 
sonal experience ;  since  in  that  case  the  world  could  neither  be 
governed  nor  improved ;  and  society  must  remain  in  the  state  in 
which  it  was  left  by  the  first  generation  of  men.  On  the  cod- 
trary,  during  the  period  of  childhood,  we  believe  implicitly 
almost  all  that  is  told  us,  and  thus  are  fumiBhed  with  iiiforma- 
tion  which  we  could  not  otherwise  obtain,  but  which  is  neces- 
sary, at  the  time,  for  our  present  protection,  or  as  the  means  of 
future  improvement.  This  disposition  to  believe  may  be  termed 
instinctive.  At  an  early  period,  however,  we  begin  to  find  that, 
of  the  things  told  to  us,  some  are  not  true,  and  thus  our  implicit 
reliance  on  the  testimony  of  others  is  weakened :  first,  in  regard 
to  particular  things  in  which  we  have  been  deceived;  then  in 
regard  to  persons  whose  falsehood  we  have  detected;  and,  as 
these  instances  multiply  upon  us,  we  gradually  become  more  and 
more  distrustful  of  such  s^tements,  and  learn  by  experience  the 
^  neceraity  of  testii^  them  by  certain  rules.  Thus,  as  our  ability 
to  obtain  knowledge  by  other  means  increases,  our  instinctive 
reliance  on  testimony  diminishes,  by  yielding  to  a  more  rational 
belief." 

n  ths  TnteUeotaul  Fowera,  put  S,  {  1,  pp.  46,  4S. 
■*      "     17;   HcKiiiDoii'*  Fhiloiophy  of  Eridonoi 

!y  by  Dr.  Beid  in  hu  profonnd  "  Inqairy  into 
Uiud,"  ch.  e,  S  2t  pp.  t2i-4Zi,  in  Umm  wotdt:  "The  win  ud  beneficent  Aathu 
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§  8.  Hxpaii«ae«  of  otb*n.    It  is  true,  Qat,  in  receiring  the 
knowledge  of  facte  from  the  testimony  of  others,  we  are  much  in- 

dt  Matnn^  who  intnided  that  m  ibonld  be  bocUI  crettnns,  and  thot  ire  •hoald  receive 
the  gnateit  am]  moat  impntant  part  of  oat  knowledge  by  the  fnfonnatioii  of  otben, 
hath,  tot  tbcM  purpciMa,  im^uited  in  oar  uatarea  two  prindidM  that  tall;  with  each 
other.  The  firat  of  tbeas  ptlDcipIea  is  a  propansit;  to  speak  truth  aod  to  a«e  the  ligna 
of  laugnage,  ao  a*  to  oonvwr  oar  tmI  aentiiiKnta.  Thii  principle  hu  •  powerAil  opera- 
tion, aveo  ill  the  frnttttt  liara ;  tor  when  they  lie  once  they  (peak  truth  a  hnndred 
timea.  Truth  is  alwava  appermoet,  and  ia  the  natural  Isane  of  the  mind.  It  reqnirea 
no  art  M  tnunini^  no  indnoament  or  temptation,  bat  only,  that  we  yield  to  a  natural 
impolaa.  Lyina,  on  the.  oontiary,  ia  doing  violeiice  to  oar  nature  ;  and  ie  never 
piaftiaed,  even  By  the  wotrt  men,  without  come  temptation.  Speaking  truth  ii  like 
ndog  our  natanil  food,  which  we  woold  do  from  appetite,  dihougb  It  answered  no 
end ;  bat  Jying  is  like  taking  phyno,  which  i*  nauaeooa  to  the  taste,  and  which  no 
nan  takes  but  for  some  end  which  he  cannot  otheririse  attain.  If  it  ahould  In 
otijacted,  tbst  men  may  be  inflnenoed  hj  morel  or  political  considentloni  to  speak 
ttotli,  and,  theFef«re,  that  Uiair  4oiM  w  ia  no  proof  ol  each  an  ori^al  priaciple  as 
we  have  mentioned  i  I  answer  first,  that  moral  or  political  «)nrid«rutioiu  can  hare  no 
iaflaence  nntil  we  arrive  at  jeH*  of  nndentanding  and  reBection  ;  and  it  is  certain, 
fhun  •xperiaoce,  that  childnai  keep  to  tiath  invariably,  before  thev  are  capable  of  "being 
influenced  by  auch  comuderatiana.  Secondly,  when  we  are  influeDced  by  moral  or 
politicai  consideration*,  we  most  be  eonscions  of  that  inflnence,  and  capable  of  perceiv- 
ing it  upon  R&eotiaa.  Nnw,  whan  I  reflect  upon  my  actions  most  attentively,  I  am 
not  conscious  that,  in  speakins  truth,  I  am  inflneuced  on  otilinaty  occasione  by  any 
motive,  mtiral  or  political.  I  find  that  trath  is  always  at  the  door  of  my  lips,  and  goes 
forth  apDntaaeously,  if  not  held  back.  It  reqiiirea  neither  good  nor  bad  intention  to 
bring  It  forth,  but  only  that  I  be  artless  and  Dndesigning.  There  may,  indeeil,  be  teiiip- 
tations'to  falsehood,  which  wonld  be  too  strong  for  the  natural  principle  of  veracity, 
unaided  by  prineiptea  of  honor  ot  viitue  ;  but  where  there  is  no  such  temptation,  we 
speak  trath  by  instinct ;  and  thix  instinct  is  the  ptiuciple  I  have  been  explaining.  By 
this  instinct,  a  real  cunnection  is  formed  between  our  words  and  onr  thon);htii,  and 
theteby  the  former  become  fit  to  be  eigne  of  the  latter,  which  thcw  could  not  otherwise 
be.  And  although  this  connection  is  broken  in  every  instauce  of  ly' 
tion,  yet  these  instanees  h 
onlv  weakened  by  them,  I 
OS  by  the  Supreme  Being, 

believe  what  they  tell  ns.  His  is  the  counterpart  to  the  former  ;  and  sj 
called  the  principle  of  verocity,  we  shall  for  want  of  a  more  proper  name,  call  thia  the 
prindpleof  credulity.  It  is  unlimited  in  childien,  nntil  they  meet  with  instances  of  de- 
ceit and  blaehood  ;  and  it  retains  a  very  considerable  degree  of  strength  through  life. 
If  nstore  had  left  the  mind  of  theepeBkerin  taptilibrio,  withoat  any  mclination  to  the 
aide  of  trath  more  than  to  that  of  falsehood,  children  would  lie  as  oflen  as  they  speak 
troth,  ontil  reason  was  so  far  ripened,  as  to  suggest  the  imprudence  of  lying,  or  con- 
acience,  as  to  suKFCest  its  immorality.  And  if  nature  had  \m  the  mind  of  the  hearer 
*t  tequUilrTio,  without  any  IncUnstion  to  the  aide  of  belief  more  than  to  that  of  disbe- 
lief, we  should  take  no  man's  word,  until  we  had  positive  evidence  that  he  spoke  truth. 
His  testimony  would,  in  this  case,  have  no  more  authority  than  his  dreams,  which  may 
be  bus  or  false  ;  but  no  man  is  disposed  to  believe  them,  on  this  sceouut,  that  they 
wore  dreamed.  It  is  evident,  that,  in  the  matter  of  testimony,  the  balance  of  human 
judgment  is  by  uatare  inclined  to  the  side  of  belief  :  and  tnras  to  that  side  of  itself, 
when  there  is  nothing  put  into  the  opposite  scale.  If  it  was  not  so,  no  proposition  that 
is  nttered  in  discourse  would  be  believed,  until  it  was  examined  and  tried  by  reason  ; 
•nd  most  men  would  be  ansble  to  And  reasons  for  believing  the  thousacdtn  part  of 
what  is  told  them.  Snch  diatrust  and  incredulity  would  deprive  us  of  the  greatest  ben- 
efits of  societv,  and  place  ns  in  a  worse  condition  than  that  of  saveges.  Children,  on 
this  supposition,  woald  be  absolntely  incrednlons,  and  therefore  abeoTutely  incapable  of 
instruction  ;  those  who  hsd  little  knowledge  of  human  life  and  of  the  manners  and 
eharacten  of  men,  would  be  in  the  next  degree  incredulous  ;  and  the  moet  crednlons 


And  although  this  connection  is  broken  in  every  instauce  of  lying  and  eijuivoca- 
m,  yet  these  instanees  being  comparatively  few  the  aathoritv  of  hnman  testimony  ia 
Iv  weakened  by  them,  but  oot  destroyed.  Another  origiDBl  principle,  implanted  ia 
by  the  Supreme  Being,  is  a  disposition  to  conUde  in  the  veracity  of  othere,  and  to 


nien  would  be  those  of  (freatest  experience  and  of  the  deepest  p 
my  cases,  they  would  be  able  to  find  good  reasons  for  believing  testimony,  wliirh  the 
'  ■    ^'  -  ^i^jt,  -         ..       ™.    .     . 
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flnenced  by  their  accordaDce  with  facta  preTiously  known  or 
believed ;  and  this  constitutes  what  is  tenned  tbeir  probability. 
Statements,  thus  probable,  are  received  upon  evidence  much  less 
oc^nt  than  we  reqaire  for  the  belief  of  those  which  do  not 
accord  with  our  previous  knowledge.  Bat  while  these  statements 
are  more  readily  received,  and  justly  relied  upon,  we  should  be- 
ware of  unduly  distrusting  all  others.  While  unbounded  credu- 
lity is  the  attribute  of  weak  minds,  which  seldom  think  or  reasou 
at  all,  — "quo  magis  nesciunt  eo  magis  admirantur," — unlim- 
ited scepticism  belongs  only  to  those  who  make  their  own  knowl-' 
edge  and  observation  the  exclusive  standard  of  probability. 
Thus  the  king  of  Siam  rejected  the  testimony  of  the  Dutch  am- 
bassador, that,  in  his  country,  water  was  sometimes  congealed 
into  a  solid  mass ;  for  it  was  utterly  contrary  to  his  own  experi- 
ence. Sceptical  philosophers,  inconsistently  enough  with  their 
own  principles,  yet  true  to  the  nature  of  man,  continue  to  receive 
a  large  portion  of  their  knowledge  upon  testimony  derived,  not 
from  their  own  experience,  but  from  that  of  other  men ;  and  this, 
even  when  it  is  at  variance  with  much  of  their  own  personal  ob- 
serratioQ.  Thus,  the  testimony  of  the  historian  is  received  with 
confidence,  in  regard  to  the  occurrences  of  ancient  times ;  that 
of  the  naturalist  and  the  traveller,  in  regard  to  the  natural  his- 
tory and  civil  condition  of  other  countries ;  and  that  of  the  as- 
tronomer, respecting  the  heavenly  bodies;  facts,  which,  upon 
the  narrow  basis  of  his  own  "firm  and  unalterable  experience," 

aa  rmaoning  and  eipeKanise  do.     Bat  ir  it  ia  the  gift  of  natare.  It  will  be  atrongeat  iu 

childhocHi,  and  limited  and  restrsined  by  experience ;  and  the  most  •aperficiiil  new  of 
Lumnn  life  ahovra  that  tlie  lost  ia  really  Che  case,  and  not  the  fir»L  It  la  the  intention 
of  nature,  that  we  shonld  be  carried  in  arms  before  we  are  »Me  to  walk  apon  our  legn  ; 
and  it  la  likewise  the  intention  oF  nature,  ibatourlieliefahaald  be  guided  by  thean^ior- 
ity  eud  reason  of  othets,  before  it  can  be  }(uideil  by  our  own  reason.  The  weakneae  of 
the  infant,  and  the  natural  alfection  of  the  mother,  plainly  indicate  the  former ;  and  tlie 
natural  credulity  of  youth  and  authority  of  nge  ai  plainly  indicate  the  latter.  The  in- 
fant, by  proper  nursing  and  care,  acquires  strength  to  walk  without  eiippori:.  Rrasun 
hath  liVewise  her  infancy,  when  she  must  be  carried  in  anna  ;  then  she  leans  entirely 
upan  authority,  by  natural  instinct,  as  if  she  was  consciona  of  her  own  weakness  ;  and 
without  this  support  she  becoinns  Tertiginone.  When  brought  to  maturity  by  proper 
calture,  she  begins  to  feel  her  own  strength,  and  leans  less  upon  the  reason  of  othera  ; 
she  leams  to  snspeot  testimony  in  some  cases,  and  to  disbelieve  it  in  others  ;  and  sets 
hounds  to  that  authority  to  which  she  was  at  first  entirely  subject.  Bat  still,  to  the 
end  of  life,  ebe  finds  a  necesait^  of  borrowing  light  from  testimony,  where  she  has  none 
within  herself,  and  of  leaning  m  some  degree  upon  the  reason  of  others,  where  she  is 
conscious  of  her  own  imbecility.  And  as,  in  many  iastancea,  Roaaon,  even  in  her  ma- 
turity, borrows  aid  from  teahmooy,  so  in  others  she  mutually  gives  aid  to  it  and 
strengthens  its  authority.  For,  as  we  find  good  reason  to  reject  testimony  in  some 
cases,  so  in  others  we  And  good  reason  to  rely  upon  it  with  perfect  securty,  in  onr  most 
important  conceraa.     The  character,  the  number,  and  the  disinterestedness  of  w 


the  impossibility  of  collusion,  and  the  incredibility  of  their  concarringin  their  testimony 
witbo^it  collusion,  may  give  an  irresistible  atren^h  to  testimony,  compared  to  wbic^ 
its  native  and  intrinsic  authority  i*  very  iDmandentt>le." 
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upon  which  Hr.  Home  bo  mnch  relies,  he  would  be  bound  to 
reject  as  wholly  unworthy  of  bcHet 

§  9.  8am«  aobjeot.  The  oniform  habits,  Uierefore,  as  well  as 
the  necessities  of  mankind,  lead  ob  to  consider  the  disposition  to 
believe,  upon  the  evideace  of  eztraneons  testimony,  as  a  funda- 
mental principle  of  our  moral  nature,  constituting  the  general 
basis  upon  which  all  evidence  may  be  said  to  rest.' 

§  10.  Suns  anbjoot.  Subordinate  to  this  paramount  and  orig- 
inal principle,  it  may,  in  the  teeond  place,  be  observed  that  evi- 
dence rests  upon  our  faith  in  hnman  testimony,  as  sanctioned 
by  experience ;  that  is,  npon  the  general  experienced  truth  of  the 
statements  of  men  of  integrity,  having  capacity  and  opportunity 
for  observation,  and  without  apparent  inBuence  from  passion  or 
interest  to  pervert  the  truth.  This  belief  is  strengthened  by  our 
previous  knowledge  of  the  narrator's  reputation  for  veracity;  by 
the  absence  of  conflicting  testimcmy ;  and  by  the  presence  of  that 
which  is  corroborating  and  cumulative,  (a) 

§  11.  ReUUona  of  facts  to  moh  oUwr.  A  third  basis  of  evi- 
dence is  the  known  and  experienced  connection  subsisting  be- 
tween collateral  facta  or  circumstances,  satisfactorily  proved, 
and  the  fact  in  controversy.  This  is  merely  the  legal  applica- 
tion, in  other  terms,  of  a  process,  familiar  in  natural  philosophy, 
showing  the  truth  of  an  hypothesis  by  its  coincidence  with  exist- 
ing phenomena.     The  connections  and  coincidences  to  which  we 

'  Abeicrombie  on  the  Intelleotud  PoweiB,  part  2,  J  3,  pp.  70-76. 

(b)  It  ii  npon  thii  ground,  namely,  the  the  want  motives,  and  to  give  e  coloriDg 

bitii  in  the  credibility   of  hncaan   testi-  of  guilt  to  fncts  and  coavermtioaa  whicE 

mcmj,  thet  the  yaj  in  e  trinl  M  law  are  are  perhaps  in  themselves  cunsistent  witk 

kigel;  obliged  to  rely  ;  and  the  qnretioa  perfect  rectitude.     Taylor,  Evid.  g  ii. 

of  the  d^roe  of  credihility   of  an   indi-  Agein,  the  teatimony  of  erpcrte  ie  no- 

vidual  witnese,  or  of  all  the  testimony  in  torionaly  liable  to  be  warjied  Dy  a  favor. 

the  case,  ii  wholly  for  theni  to  decide,  ahle  diepoattion  tomjds  the  Hide  on  which 

Any  inetrnctione  from  the  judge  by  which  they  are  employed  to  testi^.     In  the  lun- 

Bncii  a  qaertion  ia  put  to  the  jury  ae  a  giiage  of  Campbell,  Ld.  Ch.,  in  the  Tracy 

matter  of  law  is  an  infringement  by_  the  Peerage  Case.  10  CI.  &  Fir.  191,   "akilled 

court  of  the  peculiar  province  of  the  jury,  witiiewea  come  with  such  a  bias  on  their 

General  obeervationa,    however,    may   be  minds  to  support  the  cause  in  which  thvy 

made  by  the  court  on  the  credit  of  certain  are  emborktHl,    tliat    hardly  any  wdsht 

classes  of  witnesses,   which  may  tend  to  nhould  be  dven  to  their  evidence,"    l^y- 

•how  their  relative  merits.  lor,  Evid.  |  SO. 

For  example,  the  testimony  of  polia-  So  the  court  may  instruct  the  jury  that 

men,   con^aila,    private    detectives,   and  they  are  authorized  to  consider  the  rela. 

othere  employed  in  the  suppression  and  de-  tinnship  of  witnesses  to  the  partiee;  their 

tection  of  crime,  wheu  it  ia  given  against  interest  in  the  event  of  the  anit ;  theit 

the  prisoner,  may  be  open  to  comment,  temper,  feeling,  or  bias,  if  any  has  been 

because  their  profesdona)  teal,  fed  by  an  showo;   their  demeanor  while  testifying; 

habitnal  intercourse  with  the  vicious  and  their  apparent  Intelligence  and  means  of 

by  the  frequent  contemplation  of  human  information.     Taylor,    Evid.   J   14  ;   9ae- 

iwtnte  in  its  most  revolting  form,  almost  kett,  Instructions  to  Juries,  p.  80;  Am- 

ueceaswily  leads  them  to  ascribe  actions  to  merman  b.  Teeter,  49  IIL  400. 
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refer  may  be  either  physical  or  moral ;  and  the  knowledge  of 
them  is  derived  from  the  known  laws  of  matter  and  motion,  from 
animal  instincts,  and  from  the  physical,  intellectual^  and  moral 
constitntioa  and  habits  of  men.  Their  force  depends  on  their 
enfficiency  to  exclude  every  other  hypotheslB  but  the  one  under 
consideration.  Thus,  the  posseesion  of  goods  recently  stolen, 
accompanied  with  personal  proximity  in  point  of  time  and 
place,  and  inability  in  the  party  chai^d,  to  show  how  he  came 
by  them,  would  seem  naturally,  though  not  necessarily,  to  ez- 
clnde  every  other  hypothesis  but  that  of  his  guilt  But  the  pos- 
session of  the  same  goods,  at  a  remoter  time  and  place,  would 
warrant  no  such  conclusion,  as  it  would  leave  room  for  the  hy- 
pothesis of  their  having  been  lawfully  purchased  in  the  course  of 
trade.  Similar  to  this  in  principle  is  the  rule  of  notcitur  a 
tociit,  according  to  which  the  meaning  of  certain  words,  in  a 
written  instrument,  is  ascertained  by  the  context. 

§  12.  CoinddonoM.  Some  writers  have  mentioned  yet  another 
ground  of  the  credibility  of  evidence,  namely,  the  exercise  of 
our  reason  upon  the  effect  of  coincidences  in  testimony,  which, 
ii  collusion  be  excluded,  cannot  be  accounted  for  upon  any  other 
hypothrais  than  that  it  is  true.'  It  has  been  justly  remarked, 
that  progress  in  knowledge  is  not  confined,  in  its  results,  to  the 
mere  facts  which  we  acquire,  but  it  has  also  an  extensive  infin- 
ence  in  enlarging  the  mind  for  the  further  reception  of  truth, 
and  setting  it  free  from  many  of  those  prejudices  which  influence 
men  whose  minds  are  limited  by  a  narrow  field  of  observation.' 
It  is  also  true,  that,  in  the  actual  occurrences  of  human  life, 
nothing  is  inconsistent.  Every  event  which  actually  transpires 
baa  its  appropriate  relation  and  place  in  the  vast  complication  of 
circumstances,  of  which  the  affairs  of  men  consist ;  it  owes  its 
origin  to  those  which  have  preceded  it;  it  is  intimately  con- 
nected with  all  others  which  occur  at  the  same  time  and  place, 
and  often  with  those  of  remote  regions ;  and,  in  its  tarn,  it  ^ves 
birth  to  a  thousand  others  which  succeed.'  In  all  this,  there  is 
perfect  harmony ;  so  that  it  is  hardly  possible  to  invent  a  story 
which,  if  closely  compared  with  all  the  actual  contemporaneous 
occurrences,  may  not  be  shown  to  be  false.  From  these  causes, 
minds,  deeply  imbued  with  science,  or  enlarged  by  long  and  ma- 
tured experience,  and  close  observation  of  the  conduct  and 
affairs  of  men,  may,  with  a  rapidity  and  certainty  approaching 


•  1  Stark.  Erld.  4H. 
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to  intuitioD,  perceive  the  elemeuts  of  truth  or  falsehood  id  the 
face  itself  of  the  narrative,  without  any  regard  to  the  narrator. 
Thus,  Archimedes  might  have  believed  an  account  of  the  inven- 
tion and  vonderful  powers  of  the  steam-engine,  which  his  un- 
learned countrymen  woald  have  rejected  as  incredible ;  and  an 
experienced  judge  may  instantly  discover  the  falsehood  of  a 
witness,  whose  story  an  inexperienced  jury  might  be  inclined  to 
believe.  But  thoi^  the  mind,  in  these  cases,  seems  to  have 
acquired  a  new  power,  it  is  properly  to  be  referred  only  to  ex- 
perience and  observation. 

§  13.  Direot  and  olrowwf  ntt»l  eTid«DC«.  In  trials  of  fact,  it 
will  generally  be  found  that  the  factum  probaiuium  is  either  di- 
rectly attested  by  those  who  speak  from  their  own  actual  and  per- 
sonal knowledge  of  its  existence,  or  it  is  to  be  inferred  from  other 
facts,  satisfactorily  proved.  In  the  former  case,  the  truth  rests 
upon  the  aeeond  ground  before  mentioned,  namely,  our  faith  in 
human  veracity,  sanctioned  by  experience.  In  the  latter  case, 
it  rests  on  the  same  ground,  with  t^e  addition  of  the  experienced 
connection  betveen  the  collateral  facts  thus  proved  and  the  fact 
which  is  in  controversy ;  couatitnting  the  third  basis  of  evidence 
before  stated.  The  facts  proved  are,  in  both  cases,  directly  at- 
tested. In  the  former  case,  the  proof  applies  immediately  to  the 
/aetum  probandum,  without  any  intervening  process,  and  it  is 
therefore  called  direct  or  positive  testimony.  In  the  latter  case, 
as  the  proof  applies  immediately  to  collateral  facts,  supposed  to 
have  a  connection,  near  or  remote,  with  the  fact  in  controversy, 
it  is  termed  circumttantial ;  and  sometimes,  but  not  with  entire 
accuracy,  preiumpHve.  Thus,  if  a  witness  testifies  that  he  saw 
A  inflict  a  mortal  wound  on  B,  of  which  he  instantly  died ;  this  is 
a  case  of  direct  evidence ;  and,  giving  to  the  witness  the  credit 
to  which  men  are  generally  entitled,  the  crime  is  satisfactorily 
proved.  If  a  witness  testifies  that  a  deceased  person  was  shot 
with  a  pistol  and  the  wadding  is  found  to  be  part  of  a  letter 
addressed  to  the  prisoner,  the  residue  of  which  is  discovered  in 
his  pocket:  here  the  facts  themselves  are  directly  attested;  buc 
the  evidence  they  afford  is  termed  eircumstantial ;  and  from  these 
&cts,  if  onexplained  by  the  prisoner,  the  jury  may,  or  may  not, 
deduce,  or  infer,  or  preiume  his  guilty  according  as  they  are  sat- 
isfied, or  not,  of  the  natural  connection  between  similar  facts, 
and  the  gnilt  of  the  person  thus  connected  with  them.  In  both 
cases,  the  veracity  of  the  witness  is  presumed,  in  the  absence  of 
proof  to  the  contrary ;  but  in  the  latter  case  there  is  an  addi- 
tion^ presumption  or  inference,  founded  on  the  known  usual 
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connection  between  the  facta  proved,  and  the  gailt  of  the  party 
implicated.  This  operation  of  the  mind,  which  is  more  complex 
and  difficult  in  the  latter  case,  has  caused  the  evidence  aGforded 
by  circumstances  to  be  termed  presumptive  evidence;  thou^  in 
truth,  the  operation  is  similar  in  both  cases,  (a) 

(a)  Foi  in  CTSiy  cam  the  jury  ■»  re-  126.     So,  in  Wbeeltoa  v.  Hardistj,  8  KL 

quired  to  Dwks  oue  ialuraDca,  »t  least,  &  HI.  iS'i,  it  was  held  that  the  fiut  that 

viz.,  that  the  prapoaition  which  the  wit'  aa   insuranoe  comptiny  publuhed  a  pro> 

new  hai  rtated  u   true.      Thos,   if  the  ■pectau   contaiDiDg   tvpi-eseutiitionB    uut 

questioD  is,  whether  &  gtole  a  hone  and  the  policies  would  be  voidable  only  for 

a  witnaaa  depOMe  that  A  was  fouad  in  fraud  was  not  evideace  Uiat  the  pUlntiB 

posseadcn  of  it  the   night  after  it  was  had  seen  the  proapectua  and  had  relied 

miued,   the   mdena  in  the  caae  ia   the  on  it  in  making  hia  iniurauue.     8o,   in 

BtaCement  of  the  witnaas,  and  the  jury  In.  Dooglaaa  v.  Mttchell's  Executor,   85   Pa. 

fers  from  that  statement  that  tlie  hone  St.  110,  it  was  held,  that  when  fVand  is 

was  so  found.      Or  if   the  qnestiou   is,  to  be  inferred   from  certain   facta,   those 

whtither  A  killed  B,  and  a  witness  deposes  facta  must  be  established  by  direct  evi- 

that  he  saw  A  give  B  a  violent  blow  with  denoe,  and  must  not  be  themselves  infer. 

a  club,   and  B  fall  dead  at  A's  feet,  the  enues  from    other    (acta.     To    the   same 

jury  infers   from   the  a>Ui»net,   viz.,   the  elTect  are  Uanning  v.  John  Hanoock  In- 

Btstement  of  the  wttness,  that  the  aUega-  annnce  Company,  100  V.  9.  663  ;  United 

tinus  in  the  indictment  which  correspoad  States  b.   Rom,  92  U.  S.  281 ;  iWaer  p. 

to  that   statement    are    trio.      Stephen,  Hughee,   53   Pa.   St.   880;    Philadelphia, 

General   View   of   Criminal   Law.   c.   viL  fcc.  R.  R.  Co.  c.  Henrice,  92  Pa.  St.  4Sli 

■  iii;  Com.    V.    Hannan,   4  Pa.   St  269;  Starkie,  Erid.  p.  80. 

^luton,  C.  J.,  in  Road's  Case.  Sup.  Ct.  The  degree  of  proof,  moreover,  required 

.   1874,   1  Cent.  I..  J.   219.     Uircum-  for  the  circumstanoea  on  which  the  infar- 

atautial  evidence  depends  for  its  admissi.  enee  is  based,  has  been  eaid  to  be  the  same 

bllity  upon  two  elements :  —  as  would  be  required  for  direct  evidence, 

1.  There  must  be  some  fact  or  facta  a.  g.  in  a  criminal  case  each  circa  nistancea 

proved  by  direct  evidence,  just  ss  any  other  must  be  proved  beyoad  a  reasonable  doubt 

fncta  in  the  case  are  proved,  npon  which  People  v.  Ah  Chung.   64  Cal.   398.     See 

the  inference  is  to  be  based.    No  inference.  Com.  v.  Doherty,  137  Mass.  345. 

therefore,  which  ia  itself  based  upon  an-  2.  The  inference  which  is  based  upon 

other  inference  will  he  admitted  as  circum.  the  facta  so  ^iroved  must  be  a  clear  and 

Btantial  evidence.     Thus,  when  aa  sctiou  strong  logical  inference,  an  open  and  vidbla 

for  deceit  was  brought,  and  the  plaintiS'  connection  between  the  facts  proved  and 

alleged  that  the  deSudaiit,  an  oil-raining  the  proposition  to  be  proved.     The  Court 

conipany,  made   certain   false   represents-  decides  whether  the  inference  is  of  anch 

tions  OS  to  the  value  of  ita  stock,  and  the  a  character,  and  upon  its  decision  the  ad- 

plaintifT,  relying  on  these  representations,  missibility  of  the   facts  offered  depends, 

bought  the  stock,  the  evideni:e  showed  that  No  rule  can  be  laid  down  on  this  sul^ect, 

the  company  had  made  certain  false  stale-  and  the  Courts  will  decide  each  caae  on  its 

metlts   in   its   certificate  of  organization,  own  cireumstancea,  guided  by  the  prin- 

The  plsintilTs  counsal  contended  that  the  ciple  that  the  law  does  not  permit  a  decl- 

jury  mi^ht  presume  that  the  plaiutitT  hkd  aion  to  be  made  on  remote  inferences,  oi 

Been   this   certiUcate,   and    also    presume  on  such  evidence  thst  the  venlict  of  the 

that  he  relied  on  its  statoments  when  he  jury  would  be  a  "  mere  guesa."     Manning 

bought  the  stock.     The  Court,   however,  n.  Inanrance  Company,  100  U.   S.   693; 

held  that  the  inference  could  not  be  sup-  Douglass  v.  Mitchell,    3G   Pa.    St    444  j 

ported,  Baying,  "  Not  a  word  of  testimony  Simme  a.  Stste,   10  Tez.  App.  181;  Dur. 

Blipaaw  to  have  bsen  given  by  the  plain-  rett  v.  State,  63  Ala.  484.     Cf.  CrnwU'i 

tiif  to  show  that  he  was  induced  to  pur-  Case,   14  Wall.   (0.  S.)  1 ;   Best,  Erid, 

chase  any  stock  in  the  Olive  Branch  OU  S  96. 

Company  by  direct  representation  true  or  Aa  regards  the  weight  of  anch  evidence 

nutrue,  br  any  person.     This  essential  is  when  sdmitted,  this  quastion  is  left,  with 

attempted  to  be  supplied  with  preaump-  one  restriction,  entirely  to  the  jury,  just  ai 

tions,  one  to  atand  as  a  poitolato  and  the  the  question  of  the  weight  <rf  direct  testi. 

ether  as  the  inferencr.     This  is  not  admia-  mony  ia  left  to  them.     The  jury  are  not 

•ible,"     Mc.^leer  v.  Mt:Marny,  6S  Pa.  St.  bound  to  believe  any  witness,  nor  ai«  they 
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§  13  o.  DtfgroM  of  oironnutantUl  vrldenoe.  CircumBtantial 
evideDce  is  of  two  kinds,  namely,  certain,  or  that  from  which 
the  conclusion  in  question  neee«aarilt/  follows ;  and  uncertain,  or 
that  from  which  the  conclusion  does  not  necessarily  follow,  bat 
is  probable  only,  and  is  obtained  by  process  of  reasoning.  Thus, 
if  the  body  of  a  person  of  mature  &ge  is  found  dead,  with  a  recent 
mortal  wonnd,  and  the  mark  of  a  bloody  l^t  hand  is  npon  the 
left  arm,  it  may  well  be  concluded  that  the  person  once  lired, 
and  that  another  person  was  present  at  or  since  the  time  .when 
the  wound  was  inflicted.     So  far  the  conclusion  is  certain;  and 

Ixniiid    to   be   ccuvinoed   by   any  givsn    the  BvidcDM  introduced  after  comidera- 
amount  of  circumatantisl  evidence.     No    tion,   and   the  iastructioil    of   the   court 


doubt  there  sre  reaaant  why  certain  kinds  should  not  infrinitH  upou  this  rol^  but 
or  amoonts  of  circumstantdal  erideiice  vary  laave  the  jury  free  and  untranimellBd  to 
greatly  in  probatirs  force,  bat  there  is  uo  determine  for  themselves  the  waiftht  of  all 
role  of  law  requiring  a  jury  to  convict  oo  the  evidence  SDd  upon  which  side  of  the 
the  stronger  evidence,  or  to  acquit  on  the  case  the  evidence  may  prepondente.  De- 
weaker.  The  whole  eutiject  is  left  entirely  land  e.  Dixon  Nat.  Bank,  111  111.  S27. 
iu  their  hands.  Stephen,  General  View  The  sinale  leatriction  put  u^n  the  jniy 
of  Ciiniinal  Law,  pp.  ii&,  SSI ;  Rex  e.  by  the  Taw  in  regard  to  their  verdict,  is 
State,  a  Lea  (Tenn.),  Si6;  State  v.  Nor^  the  one  which  goveniB  also  cases  of  direct 
wood,  74  N.  C.  247.  Neither  is  there  testimony,  and  is  that,  (1)  in  civil  casra 
■ny  rule  of  law  in  regard  to  the  weight  to  their  verdict  should  not  be  for  the  party 
be  given  by  the  jnrj  to  circumstantial  on  whom  liM  the  burden  of  proof  unless 
evidence  when  it  is  opposed  to  direct  evi-  the  preponderance  of  the  evidence  is  in 
dence.  There  is  no  sort  of  difference  in  his  favor;  and  (2)  in  criminal  cases  they 
the  kind  of  probative  force  of  the  different  most  not  convict  ualesa  they  are  con- 
kinds  of  evidence,  whether  the  comparison  vinced  of  the  goilt  of  the  accused  beyond 
is  made  between  weak  casee  or  strong  one*,  a  reasonable  donbt.  See  Infra,  S  13  a, 
Stephen,  Oeneral  Viaw  of  Criminal  Law,  note  a. 

m.  273,  274.     The  jary  are  at  liberty  to         For  obaarvstions  on  the  weight  ofdr- 

believe  whatever  evidence  seems  to  them  cnmatanldsl    evidence,    see    Rest,    Evld. 

credible  (People  c.  Morrow,  9  Pac  C.  L.  J.  S  S8g,   Starkie,   Evid.    85S;   Be] haven  b 

99) ;  and  the  cireumatantial  evidence  may  Blenton  Peerage,  L.  B,  1  App.  Cases,  378, 

outweigh  the  direct  evidence.     Bowie  v.  per  ixird  Chancellor,     And  see  the  charge 

Msddoi,  29  Oa.  285.    Cf.  Bidley's  Adm'rs  of  Appleton.   C-   J.,   In   Kead's    Case,   1 

n.  Ridley,   1  Coldw.  (Tenn.)  S28,     Even  Cent,  Law  Joum,  21B.     The  compB«»tive 

where  there  is  but  one  witness  on  encb  value  of  circumstantial  evidence  m  gen. 

side  and  there  is  a  conSict  between  ^eir  eral  is  well  summed  ap  in  the  Eallowing 

evidence,  one  witness  testifyiiig  to  a  fact,  paiaflrsph:  — 

ai>d    the   other  witness,   being    of  eqnsl  ''Perhaps  strong   circumstantial    evi< 

means  of  knowled^  and  crediHtity,  testi-  dence,  in  cases  of  crimes  committed  for 

tying  in  direct  contradiction  thereof,  it  is  the  most  part  in  secret,  is  the  most  satis- 

not  the  correct  rule  for  the  conrt  to  in-  hetory  of  any  from  which  to  draw  the 

atmet  the  jury  that  there  is  no  prepon-  conclusion  of  guilt;   for  men  may  be  so- 

derance  of  evidence,  and  that  the  party  dnced  to  perjury  by  many  base  motives, 

npon  whom  the  burden  of  proof  lies  mast  to  which  the  secret  nsture  of  the  offence 

fell  for  the  lock  of  such  prepondetouce,  for  may  sometimes  afford  a  temptation;  but 

the  jury  are  at  liberty  to  take  into  acconot  it  can  BcarcBl;r  happen  that  many  circum- 

and  we^h  all  the  facta  and  drenmstances  stances,  espenally  if  they   be  such  over 

introduced  in  evidence  in  connection  with  which  the  accour  could  have  no  control, 

the  testimonv  of  the  two  wiliiBSWS,  and  forming  altogether  the  links  of  a  transac- 

determiae  whether  or  not  the  partv  hav*  tion,  ehoatd  all  unfortunately  concur  to  fix 

iug  tiie  burden  of  proof  has  obtained  a  thspresnniplionof  guilt  on  an  individual; 

preponderance  of  credibility  upon  all  the  and  yet  such  a  conclusion  be  errooaotu." 

tssemony  in  the  case.     The  jury  are  the  1  Esa^  P.  C.  o.  6,  S  9. 
•oie  judges  of  the  weight  to  be  given  to  tU 
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the  jury  would  be  bound  by  their  oatha  to  find  accordingly.  But 
whether  the  death  was  caused  by  suicide  or  by  murder,  and 
whether  the  mark  of  the  bloody-  hand  was  that  of  the  assassin, 
or  of  a  friend  who  attempted^  thoi^h  too  late,  to  afford  relief,  or 
to  prevent  the  crime,  is  a  conclusion  which  does  not  necessarily 
follow  from  the  facts  proved,  but  is  obtained,  from  these  and 
other  circumstances,  by  probable  deduction.  The  conclusion,  in 
the  latter  case,  may  be  more  or  less  satisfactory  or  stringent, 
according  to  the  circumstances.  In  civil  cases,  where  the  mis* 
chief  of  an  erroneous  concluBion  is  not  deemed  remediless,  it 
is  not  necesaary  that  the  minds  of  ihe  jurors  be  freed  from  all 
doubt;  it  is  their  duty  to  decide  in  favor  of  the  party  on  whose 
side  the  weight  of  evidence  p^eponde^ate^  and  according  to  the 
reasonable  probability  of  truth.  But  in  criminal  cases,  because 
of  the  more  serious  and  irreparable  nature  of  the  consequences 
of  a  wrong  decision,  the  jurors  are  required  to  be  satisfied, 
beyond  any  reasonable  doubt,  of  the  guilt  of  the  accused,  or  it 
is  their  duty  to  acquit  him ;  the  charge  not  being  proved  by  that 
higher  degree  of  evidence  which  the  law  demands,  (a)  In  civil 
cases,  it  is  sufficient  if  the  evidence,  on  the  whole,  agrees  with 
and  supports  the  hypothesis  which  it  is  adduced  to  prove ;  but 
in  criminal  cases  it  must  exclude  every  other  hypothesis  but  that 

^a)  Th«  phnus  "  reMOtubls  doubt,"  u  8W,  274;  »lg.  k  Wbite,  4  F.  A  F.  S88, 

it  u  uied  in  crimmal  omm,  wai  tha  «q-  and  note.     E^ijof  to  •  "  monj  certainty  " 

«ral  charge  of  the  court  on  this  point,  naa  U  an  eqtundeat  phnw  with  proof  "  be- 

been  tlie  mlliJMt  of  mach  diacuMioo.*  The  Toud  ■  reaaoiuble  doubt."     Com.  v.  Cc«t- 

general  teat  of  the  niffleiency  of  drcnm-  lej,   ittpra.     In  Uiii  case,   Qray,  C.   J., 

stantial  evidence  ii  this:    "In  order  to  nya :  " Proof ' berobd a reawQable doubt ' 

jnatiff  the  inTeranca  of  Isftal  guilt  from  ii  not  beyuid  all  poasible  or  imaginaiy 

vircamBtantial  evidence,  the  aziatenee  of  doubt,  but  aach  proof  aa  precladm  aveiy 

the  inculpntory  facta  moat  be  abooioti-ij  reaaoaable  hypotheaia,  except  that  wbliin 

IneompaCiMe  with  the   innocence  of  the  it   teuda  to  aupport.      It  is  proof  to  a 

aocuaed,    and    incapable   of   eiplanatioD  'moral  oertilii^,'  aa  diatin^iihed  from 

upon   any    ottwt    raaaonable    hypothaaia  an  abaolote  certainty.    Aa  applied  to  a 

than  that  of  hia  guilt"     Willa,  Circum-  judicial  trial  foi  arime,  the  two  phiMBa 

atantial  Evidenoe,  p.  149.     But  the  law  are  aynonymona  and  eqiiiTaleot,  each  haa 

doea  not  attempt  to  tall  the  jaror  what  beeu  tNM  by  MoIiMnt  judsM  to  eiplaio 

amoont  or  hind  at  evidence  ousht  to  pro-  the  othat,  and  each  aigni^a  aaah  prool 

dnce  Buch  a  belief  in  hia  mind,  nor  vhat  aa  aatiafiea  the  judgment  and  conaclancea 

kind  of  doubt  Is  reaaonabte.    To  do  ao,  to  of  the  jury,  m  reaaonatde  men,  and  apply. 

try  to  give  a  spaciflc  meaning  to  the  wtml  ing  their  reaaon  to  the  eridenoe  bebrs 

"rensonable"  is,   in  the  vivid  worda  of  them,  that  the  crime  charged  haa  been 

Sir  Fltz-Jamea  Stephen,  "  trying  to  count  committed  by  the  defsnilant,  and  so  aatli- 

-what  ii  not  number,  and  to  meaaare  what  flea  them  ta  to  leave  no  other  reaaonabU 

ia  not  space-"     General  View  of  Criminal  condnaion   poadbla."    Si.'e  pott,  vol,    iii. 

Law,  p.  263  ;  Hilaa  v.  United  3tatea,  108  {  SB ;  TarrltoiT  e.  Owicga,   B  UoDtana, 

V.  S.  301,  p.  312.     The  ordinary  wording  1S7  ;  Hlokla  i>.  State.  27  Ala.  20  ;  Faulk 

of  the  [natructiou  ia,  that  the  Jury  ahould  o.  SUta,  63  Ala.  41G  ;  Beavers  T.  Sute,  68 

heaatisGed  of  the  defendant's  guilt  beyond  Ind.  S80  ;  State  8.  Maxwell,  12  Inwa,  308; 

a    reasonable    doubt.      Miles   t>.   United  Alghari  e.  Stata,  S5  Mioa.  581 ;  llrowning 

SUtes.   103  U.  S.  soli  Com.  b.  Cnetlef,  c.  State,  S3  Id.  47  ;  Jamm  v.  State,  4G  Id. 

lis  Mats.  1;  Com.  n.  Human,  1  Pa.  St.  M2 ;  Black  ■.  SUt^  1  Tez.  App.  308. 
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of  the  guilt  of  &e  party,  (b)  In  both  cases,  a  verdict  may 
well  be  founded  ou  oircumstanceB  alone;  and  these  often  lead 
to  a  ooucluaiou  far  more  satisfactory  than  direct  evidence  can 
produce.' 

>  8«e  Bodiita'*  Cm*,  in  the  New  York  Legal  Obeerrer,  toL  iv.  pp.  8S,  SG,  where 
the  luture  >ud  nine  ol  this  kind  of  eridmce  are  foil;  disciuwd.  See  ia/Vo,  jj  U-i&, 
And  lae  Comnumwaalth  ■>.  Webtter.  5  CiuL  9St),  alO-SlS. 

(b)  There  leenu  to  be  at  the  praient  to  thiiiga.   Whea  the  act  impalea  >  crim^ 

time  no  exception  in  the  [Tiutad  St^tee  the  iuoulpatory  evidence  mnit  beiufficiant 

la  the  two  roles,  (1)  tliat  in  ctiminal  caaee  to  overcome  the  eiculpatoi;  evideoce  and 

tiie  iarj  mtut  be  tatiafied  beyond  a  rea-  the  presumption  of  innocetice,  otberwiaa 

sonaible  doubt,  by  the  proof,  and  (S)  that  there  is  no  prepoudeiauce  to  establish  the 

in  aril  cases  thej  may  decddo  upon  the  fact.     That  presumption  is  due  every  man 

mere  ptepondenmee  of  sridence.    The  rule  in  every  court,  and  when  it  is  allied  that 

that  when  a  crimioal  aot  is  aliased  in  a  he  has  done  a  diahonsst  or  crinunal  act, 

civil  suit,  the  proof  of  the  orimmal  act  the  presumption  weighs  in  his  favor.     Id 

must  satisfy  the  Jur;  beyond  ftreasoDsble  the  civil   iasue  he  is  not  on  trial.     The 

doubt,  has  now  been  abandoned  in  most  jodgmeat  is  not  evidenue  that  he  is  gnilty 

States,  and  the  same  role  ap|died  to  these  of  crime.    The  act  sfKnoed  ia  au  incident, 

as  to  other  civil  caste.     Ellis  v.  Bnizell,  a  fact,  to  be  proved  like  other  pertinent 

60  He.  20a ;  Weston  «.  Gravlio,  19  VL  facts.     For  instance,  in  this  case,  had  the 

M7  1  Uuusou  «.  Atwood,  80  Conn.  103  ;  insured  changed  the  tenancy  or  occupancy 

Jones  V.  Greaves,  30  Ohio  St.  3 ;  Bobin*  of  the  premises,  without  notice  to  toe  as- 

■on   t.  Baodall,  82   111.  S21  ;  Biasell  a.  surer,  prtwf  of  the  act  would  have  been 

Vtat,  85  lud.  Gl ;  achmidtv.  New  York,  competent,  and  the   fact  estabhslied  by 

Lc  Ins.  L'a,  1  Oray  (Masa.),  G2B  ;  Got.  preponderance  of  evidence.      If  a   man, 

don  o,  Pariiielee,  IG  id.  il3  ;  Bun  n.  Will-  by  decaiL  fnuduleutly  ubtaios  inenntnce 

ton,  22  Minu.  SOO.  on  a  building,  by  like  evidence  his  act 

But  the  rule  ceqaiiing  proof  beyond  a  may  be  established  to  avoid  the  policy  ; 

aonaUe  doubt  is   still  tield  in   toms  if  he  bums  the  insured  building,  tlie  Mme 


teasonable  doubt  is   sUU  b^  ii 

cases.    Barton  v.  Thompson,  iS  lo     .      .  „  , 

Mott  e.  Dawson,  Id.  Gli^;  Polstoa*.  See,  is  proposed  to  prove  the  act  for  like  pur- 

&i  Mn.   QQI .       Tha  hum  in  whwh  ini|.h  pi-  nwji    '      T)ia  luuitinn  nf  tho  i<r>iirt   in  t-hia 


uildiag,  tlie  I 
I.  Thompson,  iS  Iowa,  SO)    role  of  evidence  ought  to  apply  wht 
'■    '-"     "  ■  '  "         ■  •  ■  ■'         t  for  ■■' 


H  Uo.  SSI.     The  eases  in  which  snch  ez-  poses. '    The  poeition  of  the  court  i: 

ceptioDS  bare  been  most  strongly  nrged  are  case,  that  the  presumptico  of  innc 

pleas  of  wilful  burning  in  insuisuce  cases  is  to  be  considered  by  the  jury  in  deter. 

(sDe  po^  vol.  iL  )  UH},  and  in  libel  case*  miniug  the  question  of  prepoudenuiGe  of 

for  aecntatioDs  of  crime,  where  the  pleas  evidence,  is  unquestioiisbly  correct.     The 

assert  the  truth  of  such  accusktion.     Sea  same  question  was   mised  and  disonsaed 

pis^  vol,  ii.  I  120.     In  England  the  rule  in  Mead  v.  Hnslcd,   02  Conn.  GS,  which 

IS,  that  the  jary  must  be  satisBad  of  the  case,  while  affirming  the  decision  of  Hun- 

comniissitm  of  a  crime  beyond  a  icoaona-  sod  n.  Atwood,  30  Conn.  102,  that  only  a 

ble  doubt,  if  the  (act  of  the  commissioa  preponderance  of  evideoce  van  necessary 

is  directly  in  issue,  whether  the  qaeotion  in  civil  cases  even  though  the  result  im- 

oriasa  in  a  eini  or  a  eriininal  case,  and  the  patee  the  charge  of  a  felony,  held  that  iu 

buiden  of  proving  that  any  parson   has  that  State  it  ought  to  be  oousidered  still 

oommittsd  a  crime  or  wrongful  oot  is  al-  an  open  question  whether  as  one  factor  for 

ways  00  tha  peraou  who  asawts  such  com-  determiniofj  the  preponderaure  of  the  evi. 

misaion.      Stephen,   Dig.   Evid.   art   9i.  deoce  the  JU17  might  consider  the  pre. 

The  reasons  why  conrta  do  not  require  lumption  of  innocence,  the  Court  saying 

proof   of   the   crime    beyond   reasonable  that  the  case  before  them  did  not  require 

doubt  in  civil  cases,  ana  the  bearing  of  a  decision  npou  that  point,  and  refusing 

the   presomptian   of   Innocence   in  such  to  decide  it.   See  also  Peoplev.  Briggs,  114 

case*  are  well  sUted  in  the  oase  of  Somer-  N.  Y.  Si,  and  vol.  iii.  $30.     It  is  also  to 

set  Mutual  Fire  Ina.  Co.  r.  Uiaw,  112  Pa.  be  observed  that  in  determining  whether 

St,  SO,  in  which  the  court  saya :  "  In  a  civil  or  not  a  preponderanoa  of  evidence  ia  suffi- 

issus,  where  the  life  or  liber^  ol  the  per-  oieut,  a  suit  for  a  penalty,  if  the  suit  is  in 

son  whose  act  is  sought  to  be  proved  Is  the  nature  of  an  action  of  tort,  is  regarded 

not  involved,  proof  of  the  act  is  only  per-  as  s  civil  case,  and  the  jury  need  not  be 

tinsnt  becanse  it  is  to  sustain  01  defeat  satisfied  of  the  enilt  of  the  defendant  be- 

a  cUim  for  dAtosges  ot  respecting  the  right  youd  a  ressonable  doabt,  but  only  to  tha 
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unei ;  whereas,  if    spplie 
of  n  crimin&l  pro-     811 ; 
lecutioD,  the  rule  u  to  reiuau&fala  doubt    S12. 


lOitUiDt 


Another  ipedei  of  evidence  ii  what  hai  "In  the  conrtaof  aBitt«tState,-~  Hew 
been  called  "  real  eTidence."  Thit  U  avi-  York, — opena  have  been  perronned  in 
dence  of  the  thing  or  ol^Bct  which  ii  pro-  oonit,  and  eomio  aoon  eung ;  plagiarised 
duced  in  oourC.  Wbeu,  for  inittance,  the  papers  have  beun  Rad,  and  the  Bo-called 
condition  or  appearanoe  of  any  tbiog  or  ob-  materialization  of  ipirits  exhibited,  —  all 
ject  ia  material  to  the  iBsae,  and  the  thing  within  the  acope  of  the  lioctriDe  of  the  ret- 
or  object  itwlf  is  ^n^uced  in  court  for  the  evsnc;  of  rwembltiQce,  while  iu  a  case  now 
iaepectioQ  of  the  tribunal,  nith  proper  tes-  pending  iu  the  courts  of  Fenniylvauis,  a 
tinionf  Ri  to  its  ideDtitjr,  and,  if  ucceaiary,  board  of  experts  hare  been  ordered  to  in- 
to show  that  it  has  existed  in  this  State  spectacertamcoQtriTancecullsdtheKecUy 
■iuce  the  time  at  which  the  istue  in  quae-  Motor,  with  a  view  to  the  detanninatiua 
tion  arow,  thia  object  or  thiug  becomea  it-  of  ita  resemblance  or  mecbsnical  equiva- 
i«if  "  real  evidence"  of  its  conditiou  or  lency toamotordeacribed in plalntilTs part- 
appearance  at  the  time  in  qnestion.  This  nerahip  Inll.  Examples  of  the  application 
■peciei  of  evidenee  haa  been  denominated  oftheauneraletobBiily  likruessBsarenot 
"  real  evidence,"  and  was  fully  conaidnred  wanting.  In  the  notorious  Donglass  case 
in  «  reoent  case'  in  New  Jersey  (Gaunt  B,  |  Uoaae  of  Lords,  1709),  Lord  UansSeld 
Stair,  GO  S.  J.  U  491),  where  the  rason-  allowed  the  reaembUiice  of  the  apiwUant 
blance  of  a  child  to  the  defeadant  wm  and  his  brulhet  to  Sit  John  Stewart  and 
materinl  to  the  issue.  In  that  case  the  Lady  Jane  Douglass  to  be  shomi,  as  well 
child  wu  iu  court  dnrins  the  trial,  the  at-  as  Uieir  disumilarity  to  those  persons, 
tention  of  the  Jury  was  directed  to  it  as  the  whose  children  they  ware  aupiiosed  to  be. 
olfspriiic  of  the  dafendani,  and  the  defan-  While  as  Ute  as  1871,  Lord  t'hief-Juatica 
daut  was  a  witness  in  the  cause  ;  under  Cockburu,  in  the  Tichbome  esse,  held  that 
these  ciroumstaaces  it  was  held  not  error  the  reaeniblauee  of  the  claimant  to  a  famllT 


for  the  court  to  refuse  to  charge  the  jury  daguerreotype  of  ftogar  Tichborne  waa  rel- 

that  they  must  not  consider  the  questioD  event,  and  intlmatM  that  comparison  of 

of  reaemblanoe  at  all,  and  that  if  they  did  features  between  the  claimant  and  the  aia- 

consider  it,  it  must  be  from  the  teaCimony  tars  of  Arthur  Orton  would  be  permitted, 
from  the  months  of  witnesses,  and  not  from  "  The  eztenaion  of  this  nils  to  oases  of 

their  own  view.     The  court  discnssea  this  family  likeness  in  bastaiUy  and  other  salts 

kiud    of   evidence    as    follows:      "Two  of  allesud  parentage,  cannot  be  queetioned 

qoeetious  are  preaented,  fint,  is  tha  re-  seriooslyun  prinm[ja,  the  illuaory  nature- 

semblance  between  the  child  and  the  a1-  of  euch  reeembtances  rather  impomng  a 

leged  father  a  relevant  matter  ;  and  second,  duty  ou  the  court  in  conjunction  with  the 

if  relevant,  should   it  be  determined   by  admission  of  the  proof,  thsn   militating 

inspection,  or  by   tha   testimony  of  wit-  against  the  relevancy  o(  tha  inquiry." 
noises.  In  Oarrin  v.  Stale,  G2  Miss.  207,  an 

"  In  considering  the  first  of  these  ques-  indictment  rested  on  the  ground  that  tho 

tioiu,  via.,  sa  to  the  relevancy  of  resem-  defendant  wu  a  colored  mnn.     Of  thia 

blance  as  an  element  bf  proof,  it  is  clear  there  was  no  proof,  but  as  the  defendant 

that  testimony  of  this  chamcter  must  be  hsd  been  before  the  jury,  the  court  held 

treated  as  a  class.     Thus  viewed,  whntavcr  that  their  inspection  did  away  with   the 

qpiniou  may  be  held  sa  to  the  illueory  na-  nocewity  of  proof,  saying,   "Juries  may 

ture  of  such  evidence  in  cases   like   tha  use  their  eyes  as  well  as  their  ears."    In 

present,  there  is  no  question  that,  as  a  Jones  «.  Jonea,  4G  Md.  146,  IGl,  the  court 

clasa,  resemblances  are  admitted  wherever  permitted  thejury  tojudgeaR  toaperaonal 

relevant     In  cases  involving  handwriting,  resemblance,  but  not  to  bear  testimony  on 

for  iDsCanca,  it  has  always  been  deemed  that  inHect,  npon  the  graund  that  when 

Grtinent  to  have  a  comparison  of  hands,  the  parties  are  before  the  jury,  whatever 
kewise,  in  sales  by  samples,  in  patent  reaemblance  there  is  will  be  directly  nppar- 
casea,  in  trade-mark  and  infringement  ent ;  but  to  permit  third  persons  to  give 
suits,  resemblance  is  of  the  etsance  of  the  their  opiniona  would  be  idmitdng  the  tea- 
proof.  Kor  can  it  be  enid  that  the  ten-  timony  of  experts  as  to  subjects  to  which 
oency  of  recent  applications  of  this  rule  expert  testimonv  does  not  properly  apply, 
has  been  toward  restriction  — rathar  the  In  Iowa,  the  courtt  have  held,  on  the 
revene.  qoeitioD  of  reaembUiiM  of  a  butiid  to  ito 


Pd.yGoogIe 


CHAP.   HI.]                            QEODHDS  OF   BELIET.  27 

ftllegfld  father,  tbat  an  infant  tvo;ean  old  infennce  could  tegjlinutely  be  dnwntlier*- 

mimt  be  ezbibited  to  ths  jnnr.     State  v.  [rem  as  to  its  paternitT. 

Smith,  H  luH-a,  10^ ;  while  a  babe  of  three  "  la  a  case  like  ihiL  where  the  child 

montlu  could  not  be  shown  ;  State  if.  Dan-  was  a  mere  infant,  each  evidence  is  too 

forth,  48  Iowa,  18.     Thia  discrimiiiatioD  Tagne,  nucertain,  and  fancifa],  and  if  al- 

rested  upon  a  notion  that  so  young  an  in-  lowed,   wonld  estabUsh  not  onlv  an  dd- 

fant  could  not  have  snfficienuy  settled  re-  wise,  hut  daiiKeraus  and  nncertau  Tule  of 

aemblance  to  afford  any  reasonabtu  proof.  evidence."     Clark  v,  Bnwlstteet,  SO  Me. 

In  Risk  v.  State,  IB  IqiL  16S,  a  child  168. 

of  three  montbe  was  shown  to  the  jury.  The  court  in  this  case  admits  that  in 

The  court  held  that  as  there  had  been  no  other  States  such  evidence  is  received,  and 

«bjeetion  to  the  evidence,  the  jury  bad  a  thatonanieeueoflMtardy,  thecourtihave 

right  to  coniider  it.  allowed  the  jury  to  judge  of  likenees  by 

In  North  Carolina,  in  the  case  of  State  inapectiou  (Gilmanton  v.  Ham,  3S  B.  H. 
c.  Woodruff,  67I<.(;.8U,  the  charge  of  the  108;  Finn^an  n.  Dusan,  14  Allen,  IHT  ; 
court  that  the  resemblance  of  a  baatard  to  States.  Arnold,  IS  Ired.  (K.  C.)  134; 
the  defeudant  was  relevant,  whs  held  jfood.  State  v.  Woodraif,  07  N.  C.  89),  and  corn- 
In  the  case  of  Warlick  v.  While,  76  N.  C.  mends  these  decisions  so  far  as  the  ques- 
176,  the  question  was  whether  a  girt  was  tion  is  one  of  race  or  color,  on  the  ground 
of  mixed  blood.  Plaiutiirhad  subprnnaed  that  there  are  marked  distinctions,  pbysi- 
the  girl  for  the  sole  purpose  of  having  her  cal  and  eitenal,  between  the  different 
aeen  by  the  jury.  UpoQ  objectiou  Vieing  races  of  mankind,  which  may  enable  neu 
made,  the  court  overruled  the  otTer.  Heli^  of  ordinary  intelligence  and  observation  to 
1   .U-.  .1. L  — 3        .V ^^^  whether   tSey  are  of   one  race  or 


it  the  girl  should  have  been  rennitted.  The  objections  to  this  species  of  evl- 

In  Oilmantou  a.  Ham,  S8  N.  H.  10S,     dence  have  been   two-fold;   first,  on  ac- 
of  its  alight  probative  force,  snd 


a  question  of  miied  blood,  the  offer  to  ex-  another. 

hiUt ~ 

Oilmantou  a.  Ham,  S8  K.  H.  10S,  den 

el  commented  upon  the  Tesetnblsuce  con 

of  the  child  to  the  defendant,  and,  upon  second,  ou  the  gronnd  that  in  criminal 

appeal,  the  court  affirmed  his  right  to  do  cases  it  may  compel  a  defendant  to  famUh 

so  upon  the  gronnd  that  the  matter  was  evidence  against  nioiaelf.     The  Erst  objeo- 

relevant  and  the  i»rtie«  before  the  jury.  tion  Beenis  to   be  directed  rather  to  the 

In  Finnegon  b,  Dugan,  14  Alien,  197,  weight  of  testimony  than  to  its  relevancy, 

the  child  was  in   court,   and   the  judge,  and  the  practice  is  well  established  in  casea 

r'.nst  the  defendant's  objectiou,  charged  where  the  questiona  of  identity  or  aunilar- 

jury  that  they  migh* " i-..x_  ;. :„ j  ,_  .n —  .u.  ; —  .„  ;..j > 

there  waa  any  reeemtilj  ,  ,     -       . 

child  and  the  delcndant.     In  afflnuing  the  the  persons  ot  things  in  court.    Gaunt  v 

judgment,  the  Supreme  Court  aaya ;  *'  It  State,  EO  If .  J.  L.  491 ;  Clark  v.   Biad- 

u  a  well-known   physiological   fact  that  street,  80  Me.  46S  ;  LoDiaville,  New  Alb., 

lecoliaritiea  of  feature  and  personal  traits  Ac  R.  R.  Co.  r.  Wood,  US  Ind.  S48.    The 

are  often  ttanemitled  from  parent  to  child,  aecond  objection  seems  also  to  be  overcome 

Taken  by  itself,  proof  of  sni^h  resemblance  by  the  fact  that  the  defendant  who,  in  a 

woaldbe  iusofficient  toeetablisl)  putemily  ;  criminal  cose,  takes  the  witness  atand,  ia 

but  it  would  be  clearly  a  circumetance  to  held  to  wsive  his  constitutional  right  not 

be  considered   in  connection  with  other  to  be  required  to  furnish  evidence  sgainst 

Cicta  tending  to  prove  the  issue  on  which  bimself,  and  eon  be  cross-examined  upon 

the  jury  are  to  pass."    The  same  court  in  all  the  pointa  in  the  case  ;  and  the  general 

Eddy  V.  Gray,  4  Allen,  485,  sustain  a  ml-  tendency  of  the  decisions  is  to  hold  auch 

ing  rejecting  testimony  upon  the  same  sub-  real  evidence  aa  the  defendant  supplies  by 

Ji-ct,  upon  the  giDQiid  that  it  did  not  come  his  appearance  when  on  the  witness  staiid 

within  the  rtde  of  expert  testimony.  as  evidence  which  may  he  need  against 

In  a  recent  case   in   Maine,  evidence  bim.   Thus,  in  State  u.  Ah  Chuey,  14  Kev. 

o(  a  similar  tiatare  was "~ ■    .  .    .       ,  - 

although  it  wasrejeotsd  in  _ 

ground  that  the  child  waa  too  young  to  question  of  bia  identity  ;  and  ir 

have  any  decided    reaCTohlsnce,   yet   the  cases  in  the  Sontb  negroea  have  been  pro- 

court  carefully  limita  the  decision  to  that  dnoed  in  court  on   the  question  of  their 

toint,  saying ;  ''  The  only  object  for  which  color.    Jacob's  Case,  G  Jones  (N.  C),  259  ; 

It  ia  claiijietrthst  the  child  waa  introduced  State  v.   Arnold,   IS  Ired.   (N.  C.)  164; 

in  evidence  and  viewed  by  the  jury,  waa  State  n.  Woodruff,  07  N.  C.  86;  Warlick 

to  enable  them  to  juilge  from  a  comparison  d.  White,  76  N.  C.  176  ;  Garvin  d-  State, 

of  its  appearance,  complexion,  and  leaturea  G2  Miss.  207- 

with  those  of  the  defendant,  whethei  any        Other  coses  have  frequently  occuned  In 
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wfafcb  ttml  eriitence  hu  been  ■necaMfnUj  prewnos  of  &  mihiiwi  ao  that  tba  might 

iotrodnced.     Tbiu,  io  the  mm  of  Lonis-  idsntif;    tlu   voice.      Tba   i^quen   wu 

ville,  Stm  Alb.,  kc    K.R.  Co.  v.  Wooil,  promtitlj  Moeded  to  nithout  ui;  ol^ectioii 

ttKpra,  it  wu  held  thit  tha  pUintiS  in  an  eithar  by  the  priwrner  himaelf  or  hia  coon- 

aomdent  case  ntight  aliow  tha  condition  of  mL     The  Coiut  of  Appeals  held  that  the 

the  iigured  membar  u  a  «pMie«  of  teal  pnMner thuainuTedtlwngtitof ol^ectiou, 

eridance  of  the  oatore  of  the  iqjniT.     la  but  that  even  if  the  prieotur  had  olgected, 

the  caaa  of  Oabome  v.  Detroit,  S6  Albany  tha  court  ifaa  not  piepaled  to  lay  it  would 

Law  Journal,  SIS,  it  was  held  not  errot  in  ba  of  any  avail  to  the  priaoner.     "  He  waa 

aa  accident  etna,  in  which  the  plnbitiff  not  laked,  at  Uut  ooDipellMl,  to  give  eri- 

cUiioed  to  be  panl^ud,  for  hia  aurgeon  to  denoe  agaiuat  himaelf.      The  sole  object  of 

UtmsC  a  pin  into  hint  in  court  to  ahow  that  the  raqueitt  waa  to  alfoid  a  v/itneaE,  then 

the  panlyslt  waa  raal.    So,  tJao,  in  Thar-  on  the  stand,  an  opportnoity  of  seeinK  the 

man  o.  Bertram  (reported  in  20  Alb.  L  J.  priaMier  and  heariag  the  aonnd  of  hia 

151),  tried  in  the  Sicheqner  Diriaian  of  voiot^  so  that  she,  tlie  witneaa,  ought  the 

.!._   .ii_i  n — .  _.   .__j..   ,_    >•     j„^  y^,,  in'-"- — •-  "—"'-  •■'--   — ' 

„•  for  Other  o 

an  acddeut   CMised  by  hia  hotw  being  eflect  are ;  Schmedar  v.  Chicago,  Ac.  R.  K. 


frightened  by  an  ^phant  at  a  show,  aod  Co.,  47  Iowa,  S76 :  Mulhado  t.  Brooklvn, 

-■       •  intiTsa       *      ■ --  ■      -■   *-- 

"'I 

elephsat  waa  bionght  into  Indiana  Car  Co.  e.  Farker,  100  Ind.  IBl : 

!Ti({ance  of  hi*  ap^wusoca.  Story  v.   Sute,  90  Ind.    118 ;   McDonel 


the  plaintiff^  case  aU<^  that  the  appear-    &c  B.  B.  Co.,  >0  N.  Y.  370  (SS  Am.  B.  6M 
'  the  elephant  was  "Dnngbtty  and    and  note] ;  State  v.  Wieners,  66  Hu.  18 ; 
"  tha  elephsat  waa  bionght  into    Indiana  Car  Co.  e.  Psrker,  100  Ind.  IBl : 


So,  inareoentcaaeiaPennsylrania,  John-  e.  State,  M   Ind.   SSO  ;   Short  s.   State, 

son  V.  Com.,  115  Ps.  St.  SK,  the  district  SS   lad.  870  ;  Baaru*  u.  Stat^  SS  Ind. 

attorney  called  upon  the  prisoner  to  stand  (SO, 
Dp  and  repeat  certun  wind^  Ac.,  ia  tha 
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CHAPTER  IT. 
OF  nt83I«PTITE  E7IDEKCE. 

§14.  Ssrani  kiada  of  praaomptioiu.  The  general  head  of 
PRBSUHPTIVB  Etidencb  ia  uBoally  divided  into  two  branches  ; 
namely,  pnmmptiona  of  law  and  presumptiont  of  fact  Prb- 
stJMPTiOEffi  OP  Law  consist  of  those  rules  which,  in  certain  oases, 
either  forbid  or  dispense  with  any  ulterior  inquiry.  They  are 
founded,  either  upon  the  first  principles  of  justice ;  or  the  laws 
of  natnre;  or  tiie  experienced  course  of  human  conduct  and 
affairs,  and  the  connection  usually  found  to  exist  between  cer- 
tiun  tliii^^  The  general  doctrines  of  presumptive  evidence  are 
not  therefore  peculiar  to  municipal  law,  bat  are  shared  by  it  in 
common  with  other  departments  of  science.  Thns,  the  presump- 
tion of  a  malicious  intent  to  kill,  from  the  deliberate  use  of  a 
deadly  weapon,  and  the  pr^umption  of  aquatic  habits  in  an 
animal  found  with  webbed  feet,  belong  to  the  same  philosophy ; 
differing  only  in  the  instance,  and  not  in  the  principle,  wF  its 
application.  The  one  fact  being  proved  or  ascertained,  the 
other,  its  uniform  concomitant,  is  universally  and  safely  pre- 
sumed. It  is  this  uniformly  experienced  connection  which  leads 
to  its  rec(^nition  by  the  law  without  other  proof;  the  presump- 
tion, however,  having  more  or  less  force,  in  proportion  to  the 
nniversality  of  the  experience.  And  this  has  led  to  the  distri- 
bution  of  presumptions  of  law  into  two  classes ;  namely,  eoneliuivt 
and  diaputt^le. 

§  15.  ConolodTs  prraomptioiw.  Concliuive,  Or,  Rs  they  are 
elsewhere  termed,  imperative,  or  absolute  presumptions  of  law, 
are  mles  determining  the  qnantity  of  evidence  requisite  for  the 
support  of  any  particular  averment,  which  is  not  permitted  to  be 
overcome  by  any  proof  that  the  fact  is  otherwise.  They  consist 
chiefly  of  those  cases  in  which  the  loog-ezperienced  connection, 
before  alluded  to,  has  been  found  bo  general  and  uniform  as  to 
render  it  expedient  for  the  conmion  good,  that  this  connection 
should  be  taken  to  be  inseparable  and  universal.  They  have 
been  adopted  by  common  consent,  from  motives  of  public  policy, 
for  the  sake  of  greater  certainty,  and  the  promotion  of  peace  and 
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quiet  in  the  comnmnitj- ;  and  therefore  it  is,  that  all  corroborating 
evidence  is  dispenBed  with,  and  all  opposing  evidence  ia  forbidden.' 

§  16.  B;  ■tatnts.  Sometimes  tiiia  common  consent  is  ex- 
pressly declared,  through  the  medium  of  the  legislature,  in 
ttatutei.  Thus,  by  the  statatea  of  limitation,  where  a  debt  has 
been  created  by  simple  contract,  and  has  not  been  distinctly 
recognized,  within  six  years,  ae  a  subeisting  obligation,  no  ac- 
tion can  be  maintained  to  recover  it;  that  is,  it  is  conclusively 
presumed  to  have  been  paid.  A  trespass,  after  the  lapse  of  the 
same  period,  is,  in  like  manner,  conclusively  presumed  to  have 
been  satisfied.  So  Qxe  possession  of  land,  for  the  length  of  time 
mentioned  in  the  statutes  of  limitation,  under  a  claim  of  abso- 
lute title  and  ownership,  constitutes,  against  all  persons  but  the 
sovereign,  a  conclusive  presumption  of  a  valid  grant' 

§  17.  B;  tlia  oommoa  Uw.  In  oiher  cases,  the  common  con- 
sent, by  which  this  class  of  l^al  presumptions  is  established,  is 
declared  through  the  medium  of  the  judicial  tribunals,  it  being  the 
common  law  of  the  land;  both  being  alike  respected,  as  authori- 
tative declarations  of  an  imperative  rule  of  law,  against  the 
operation  of  which  no  averment  or  evidence  is  received.  Thus, 
^e  uninterrupted  enjoyment  of  an  incorporeal  hereditament,  for 
a  period  beyond  the  memory  of  man,  is  held  to  furnish  a  con- 
clusive presumption  of  a  prior  grant  of  that  which  has  been  so 
enjoyed.      This  is  termed  a  title  by  prescription.' (a)      If  this 

1  Tha  presomptian  of  the  Roman  Law  U  dsHned  to  be,  -~  "CoDJectnn,  dncta  ab 
•0,  quod  at  plurimum  fit,  E*  coaj«ctan  vel  »  legt  Indncitar,  vol  a  jv4ie$.  Qun  ab 
ipsklege  indncitar,  vel  ita  comwnta,  at  prabBttaaem  coatnrii  hand  admittat ;  vel  at 
radem  poaeit  elidi.  Priorem  doctorea  frcaumptiimtm  juris  et  t>B  icite,  jxidtriortrn 
prmumplvnum  JuKM,  adpellant  Qun  a  Juditt  indicitor  coigectaro,  prattnnplio 
HOHINIB  Tooori,  aolet ;  at  aempar  admittit  probationem  coatrarii,  quaniTio,  si  alic^jua 
momenti  ait,  probttndi  oaere  releTsL"  Hain.  ad  Paud.,  pan  4,  }  ISi,  Of  the  former, 
oiuwenog  to  oar  conclosIVB  presamptioa,  Ua«a,rdiu  obeervea,  — "Sap«r  hiu  pnB«an)|t- 
tione  lex  firmam  lancit  ^ui,  et  earn  pro  veritaie,  habei."  De  Probntionibus,  vol.  i. 
qniut.  I.  IB.  An  eiception  to  ths  genaral  concludveneaaof  tbia  claasof  preaumfitioDB 
ia  allowed  in  the  caae  of  adniiaaionB  in  jiuiieio,  which  will  be  hereafter  mentioned. 
See  iiUVo,  eg  1S9,  180,  SOS,  20S. 

•  Thiapen' 

Tean,  it  has  I  , 

the  United  SUtes.  By  SMt.  3  &  4  Wm.  IV.  c  27,  all  ml  actions  are  Urred  aFtei 
twenty  ^eara  from  the  time  when  the  right  of  action  accnied.  And  this  period  ia 
adopted  in  moat  of  the  United  States,  though  in  eome  of  the  Ststn  it  ia  reduced  to 
aeven  jean,  while  in  others  it  ia  prolon;^  to  fifty  See  S  Cruite'a  1%  tit.  SI,  c.  3, 
the  aynopaia  of  Limititiona  at  the  end  of  tha  chapter  (Oreenleafa  ed.].  See  oUo  i 
Kent,  Coram.  188,  note  (aV  The  aatoe  period  in  regard  lo  the  title  to  real  property, 
or,  aa  some  conatrue  it,  only  to  the  prolita  of  the  land,  ia  adopted  in  the  Hindu  Law. 
See  Macnashten's  Elements  of  Hinda  Law,  vol.  i.  p.  SOI. 

■  S  Cruise's  Dig.  4S0,  4S1  (Greenlears  ed.).  "  PrfetcHptio  est  titulns,  ex  nan  et 
tempore  sabstantiam  cainena,  ab  anthoritate  legie."  Co.  Litt.  IIS  a.  What  length  ol 
time  coDstitntea  this  period  of  legal  memory  baa  been  much  diacnaaed  among  lawyen. 

(n)  See  alao  potl,  vol.  It.  {{  5S7-6M. 
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enjoyment  has  been  not  onlj  uninterrupted,  but  ezclnsiTe  and 
adverse  in  its  character,  for  the  period  of  twenty  years,  this  also 
has  been  held,  at  common  law,  as  a  conchiaive  presumption  of 
title.'  There  is  no  difference,  in  principle,  whether  the  subject 
be  a  corporeal  or  an  incorporeal  hereditament;  a  grant  of  land 
may  as  well  be  presumed  as  a  grant  of  a  fishery,  or  a  common, 
or  a  way.'  Bnt^  in  i^gard  to  the  effect  of  possession  alone  for 
a  period  of  time,  unaccompanied  by  other  evidence,  as  affording 
a  presumption  of  title,  a  difference  is  introduced,  by  reason  of 
the  statute  of  limitations,  between  corporeal  subjects,  such  as 
lands  and  tenements,  and  things  incorporeal;  and  it  has  been 
held,  that  a  grant  of  lands,  conferring  an  entire  title,  cannot  be 
presumed  from  mere  possession  alone,  for  any  length  of  time 
short  of  that  prescribed  by  the  statute  of  limitations.  The 
reason  is,  Uia^  with  respect  to  corporeal  hereditaments,  the 
statute  has  made  all  the  provisions  which  the  law  deems  neces- 
sary for  qnieting  possessions;  and  has  thereby  taken  these 
cases  out  of  the  operation  of  the  common  law.  The  poasesBion 
of  lands,  however,  for  a  shorter  period,  when  coupled  with  other 
circumstances  indicative  of  ownership,  may  justify  a  jury  in 
finding  a  grant;  but  such  cases  do  not  fall  within  this  class  of 
presumptions.* 

lu  this  coantiT,  the  conrta  an  inclined  to  kdoct  the  ptriodi  mentioned  in  the  itatnte* 
of  limitation,  m  all  eaaes  inalogDui  in  principle.  Cooli^  v.  Leanied,  8  Pick.  604  ; 
UeMn  V.  Whiting,  10  Pick.  S»S  ;  Ricard  v.  WilllBnu,  7  Wheat.  110.  In  EnRland,  it 
ii  settled  l^  Btat.  2  b  S  Wnt.  IV,  c.  71,  by  which  thepeiiod  t^'l^al  memorj  basbeen 
limited  B*  loUowi :  In  CMei  o(  rights  of  common  or  oIIht  banaSta  aridng  ant  of  laada, 
except  tithea,  rent*,  and  Bemces,  prima  faeit  to  thirty  yean  ;  and  oondoafTely  tr 


rixt?  y«ua,  anleaa  prored  to  have  been  held  by  consent,  expreaaed  by  deed  or  other 

writing  ;  in  cases  of  aquatic  rubta,  ways,  and  other  eaaemraita,  i>r~'~~  '---    --   • ~- 

ysan;  and  coDclndTely  to  forty  yeara,  unlesa  proved  in  lite 


evidence,  to  have  been  etgoyed  by  coosent  of  the  owner ;  and,  in  CRSea  of  li|(hta,  con- 
cludvely  to  twenty  years,  unleas  proved  in  like  manner,  to  have  been  enjoyed  by 
consent.  In  the  Rinnan  Law,  preacriptionB  were  of  two  kinds,  —  ixtinciivt  and 
acquMtive.  The  toTmer  referred  to  rights  of  action,  which,  for  the  n)Oat  pert,  wera 
barred  1^  the  lapse  of  thirty  years.  The  latter  had  regard  to  the  mode  of  acquiring 
property  by  long  and  unintermpted  possession  j  &nd  this,  in  the  case  of  immovable  or 
real  property,  was  limited,  initr  pmatnUt,  to  Ut\  jeara,  and,  inter  abtenl«*,  to  twenty 
years.  The  atndent  will  find  this  doctrine  full;  dtscnaaed  in  Uackeldey's  Compendium 
of  Modern  Civil  Law,  vol.  i  pp.  200-SOS,  290,  tl  teq.  (Atner,  ed.)  with  the  Iramed 
notes  oF  Dr.  Kanfman.     See  also  Kovel.  119,  c.  T,  S. 

*  Tvler  V.  Wilkinson,  4  Uason,  SS7,  403 ;  Ingrahtm  v.  Hutchinson,  3  Conn.  584  ; 
RraWc.  Sbaw,  a  East,  908,  SIB  ;  Wright  p.  Howard,  1  Sim.  &Stu.  100,  SOS;  Strick- 
ler  B.'Todd,  10  Serg.  ft  Sawle,  68,  69 ;  BaUtton  n.  Bensted,  1  Campb.  4S8,  i65;  Daniel 
«.  Xorth,  It  East,  371 ;  Sherwood  v.  Bnrr,  4  Day,  344 ;  Tinkham  d.  Arnold,  S  Qreelil. 
120;  Hill  a.  Crosby,  2  Pick.  466.  See  Best  on  Presumptions,  p.  103,  n.  (ni.):  Bolivar 
Hannf  Co.  «.  Neponset  Mannf.  Co.,  16  Pick.  341.  See  also  pott,  voL  li.  SS  587-546, 
tit  Phrscbiption. 

»  Ricard  ».  WilliMw,  7  Wheat  109  ;  Prop'ra  of  Brattle -Street  Chnrch  v.  Bnllarf, 
3  Met.  Ses. 

•  Snmner  «.  ChQil,  8  Conn.  007,  838-638,  per  Oould,  J. ;  Clark  v.  Fannce,  4  Pick. 
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„§  18.  Br&tnnl  oonBvqnanoM  tnundsd.  Thog,  aUo,  a  Bane  tatai 
ii  conclusively  presnmed  to  contemplate  the  nataral  and  prob- 
able eonsequencee  of  his  oim  acts;  and,  therefore,  the  intent  to 
murder  is  concIosiTely  inferred  from  the  deliberate  use  of  a 
deadly  weapon.^  (a)     So  tlie  deliberate  pablicatioa  of  calmnny, 

I  1  Bius.  on  OrlmM,  6G8-^S0 ;  Rax  v.  Diioo,  S  U.  A  S.  IS  ;  1  Hals,  P.  C.  410, 

lil ;  Brittun,  SO,  j  S.  But  if  death  doe«  not  eiuns  till  tyvar  sad  aday  (that  it,  a  full 
yiair)  artor  tha  itroka,  it  is  ooDclusively  prmnied  Uiat  the  itroke  wu  cot  tha  boU 
cKua  of  tiie  death,  and  it  i«  not  mnidar.  4  Bl.  Oomm.  1»7  ;  OluafonI  oa  Erld.  69%. 
The  doctrine  of  preaumptive  «TideDC«  wu  fkmilUr  to  the  Hosuc  Code,  even  to  tha 
tifttcT  of  the  printnnle  stated  Id  the  t«(t.  Thai,  It  U  laid  down  in  n^ajd  to  tha 
maudafer,  ttiat  "if  he  stiiita  him  with  an  inttrutiuiU  of  iron,  so  that  he  die ;"  or,  "if 
he  aniita  bim  with  throwiug  a  itong  whtreKilh  he  may  die,  and  he  die ; "  or,  "  if  he 
amite  bim  with  a  hand'iiKapon  of  lUd  vihtrtmSA  he  may  die,  and  he  die,  be  ia  a 
murderer."  See  Numb.  iiiv.  16,  17.  Hera,  every  imtmmeut  of  inm  ia  conclusivelj 
taken  to  be  a  deadly  weapon  ;  and  the  use  of  any  ancb  weapon  raiaas  a  coneluai™  pre- 
aumption  of  malice.  The  aame  preatimption  arow  from  lyi'itfr  in  antAuiA,  and  thenoa 
deatroyipa  another.  Id.  v.  20.  But,  m  other  caaee,  the  existence  of  malice  waa  to 
be  prove^  at  one  of  the  facts  in  the  case  ;  and,  in  the  absence  of  malice,  tbe  offenua 
waa  redawd  to  the  degree  of  manalau^ter,  aa  at  Uie  common  law.  Id.  v.  2S;  28. 
Thia  Tery  reasonable  distinction  teama  to  have  been  nnkDown  to  tbe  Qeatoo  Cod^ 
which  demands  life  for  life  in  all  cases,  except  where  the  culprit  ia  a  Brahmin.  "  If  a 
man  deprivea  another  of  life,  the  magiatimte  ahall  deprive  that  petaon  of  life."  Hal- 
hed's  Oentoo  Laws,  book  IS,  (  1,  p.  218.  Formerly,  if  the  mother  of  an  illegitimate 
child,  recently  bom  and  found  dead,  concealed  tbe  fact  of  iU  birth  and  death,  it  waa 
conclnaively  preaumed  that  she  murdered  It.  Stat  21  Jec.  I.  o.  S7  ;  ^bably  copied 
from  a  dmiUr  edict  of  Hen.  II.  of  France,  dted  by  Domat  But  thia  unreaaonaUe 
and  barbarous  rule  is  no«  rescinded,  both  in  England  and  America. 

Tbe  subject  of  implied  malice,  fhrni  the  noexnlained  bet  oF  killing  with  a  lethal 
weapon  waa  fnllj  discussed  in  Commonwealth  r.  York,  B  Met.  lOB,  upon  a  difference 
of  opinion  among  the  learned  judges,  and  the  rale  there  laid  down,  in  favor  of  tbe 
inference,  was  reaArmad  in  CommoQwealth  t.  Webster,  G  Cnsh.  SOS. 

(a)   In   Com.    a.    Hawkins,    I    Qiay  S08 ;  State  p.    McDonnell,   82   Id.   491 ; 

(Ha**.),    463,   Chief   Justice   Shaw   said  Brown  «:  Slate,  4  Tez.  App.  276  ;  Whart 

that  tbe  doctrine  of  York's  Cam  is  that,  Homieide,  S|  SSB,  671  ;   State  «.  Smith, 

vhare  tbe  killing  is  proved  to  have  been  77  N.  U.  48S  i  State  is.  Knigbt,  43  Ma. 

committed  \tf  tha  de^udanC,  and  MKUn;  13  ;  Stokea  n.   People,   68   JN.   Y.   104 ; 

fwrlltar  i$  Aovn,  the  presumption  of  law  Thomaa  t.  People,  67  Id.  218.     Of.  Com. 

ia  that  it  waa  malicious,   and  an  act  of  v.    HcEie,    1     Gray     (Haas.),    61.      In 

murder,  and  that  it  was  inapplicable  to  a  Kentucky    (Farris    e.     Com.    14     Bosh 

case  when  the  citeumstances  attending  tbe  (Ky.),   362)    and     Loaiiiana    (State    o. 

homicide  were   folly  ahowa   by  tbe  evi-  Birma,  80  La.  An.  Ft.  II.  1323  ;  State 

dence.;  that,  in  such  a  case,  the  homicide  e.  Ttivaa,  82  La.  An.  1086),  it  ie  said  that 

being  oonoaded,  and  no  excuse  being  ahown,  there  ia  no  anch  presumption  as  that  stated 

it  was  either  murder  or  manstanghter,  and  in  York's  Case.     The  preaumption  is  in 

that  the  Jutv,  apon  all  the  circamatancea,  any  event  rebuttable,  however,  and  it  may 

mast  be  satia&ed  beyond  a  reasonable  donbt  be  that  it  will  be  rebutted  by  the  evidenoB 

that  it  was  done  with  malice,  before  tbey  for  the  proaecation.     If  *o,  no  evtdeuL'e 

could  find  the  defendant  guilty  of  murder,  need  be  pnt  in  by  the  defendant  on  thia 

Thia  qualification  of  the  mle  in  York's  point.     If  not,  he  mnat  introduce  evidence 

Case  limits  the  application  of  the  nle  very  to  rebnt  the  preanmption,  or  it  will  become 

much,  for  in  very  few  cases  will  the  killing  ooncloilTe.     State  v.  Pattetaqp,  and  oaaea 

by  the  defendant  be  the  only  thing  ahown.  lupra. 

*"  iiBtaacea  in  every  case  will  tend         Cn  Indictments  for  malidous  mischief, 

ir  to  disprove  malice,  which  then  wilful  injnriee,  and  similar  offenoea,  where 

beoomei  a  qneation  of  fact  to  be  decided  malice,  I.  a.  a  spirit  of  wanton  cmeltv  or 

by   the  Jury.     This  view  of  the   mle  la  wicked  revenge,  is  a  necessary  ingredient 

in  accord  with   Hawthorne  v.   Statr,  58  in  the  ofTencr,  this  will  have  to  be  proved, 

'  MtM.   778  i    State  b.   Patteraon,    45   Vt.  anleat  the  unlawful  act  which  constitntM 
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which  the  publisher  knows  to  he  falae,  or  has  no  reason  to  be- 
lieve to  be  true,  raiae^  a  conclusive  presumption  of  malice.' (&) 
80  the  neglect  of  a  party  to  appear  and  answer  to  process,  legally 
commenced  in  a  court  of  competent  jurisdiction,  he  having  been 
duly  served  therewith  and  summoned,  is  taken  conclusively 
against  him  as  a  confession  of  the  matter  chai^d." 

§  19.  Reooida  preaamed  coirsot.  Conclusive  presumptions  are 
slao  made  in  favor  of  judicial  proceedings.  Thus  the  reoordt  of 
a  court  of  justice  are  presumed  to  have  been  correctly  made ;  *  a 
party  to  the  record  is  presumed  to  have  been  interested  in  the 
suit;'  and  after  verdict,  it  will  be  presumed  that  those  facts, 
without  proof  of  which  the  verdict  could  not  have  been  found, 
were  proved,  though  they  are  not  expressly  and  distinctly  alleged 
in  the  record ;  provided  it  contains  terms  sufficiently  general  to 
comprehend  them  in  fair  and  reasonable  intendment.^  (a)  The 
presumption  will  also  be  made,  after  twenty  years,  in  favor  of 

>  Bodvell  t>.  OHgood,  3  Pick.  379  ;  Hure  0.  WilioD,  6  B.  &  C.  01S;  Bex  «.  Sbip- 
le;,  1  DoQs.  73, 177,  p«r  Ashhant,  J. 

•  2  Eraklne.  InaL  780.  CaaeB  of  thU  sort  are  genemlly  regukwd  by  atatuteB,  or 
by  Uia  rules  of  jnsctice  established  by  the  conrts;  but  tbe  principlK  evidently  belongs 
to  a  gfiDeral  jurisprudence.  So  is  the  Boman  law.  "Coctamacia,  Borum,  qui,  jui 
dicenti  non  obtemperant,  litis  damno  coercetar."  Dig.  lib.  IS,  tit.  1,  1.  BS.  "  Si 
citntDs  tdiquis  noQ  compatCBt,  habetur  pro  consentieat^."  Moeoard,  de  Prob.  toI,  iii. 
p.  35S,  concL  IISB,  n.  20.  See  further  pn  this  siil^ect,  infra,  ^%  204-211.  The  right 
of  the  party  to  have  noCice  of  the  proceedings  agHinst  him,  befure  hie  non-nppeanince, 
ia  taken  as  a  confession  of  the  mntter  alleged,  has  been  diHtinctly  recognized  in  tbe 
courts  both  of  England  and  America,  as  a  rile  founded  in  the  first  principles  of  natu- 
nl  Justice,  and  of  oniTeraal  obligation.     Fisher  v.  Lane,  S  Wils.  302,  303,  per  Lee, 

0.  J. ;  The  Maiy,  B  Cranch,  1«,  per  Marahall,  C.  J.;  Bradstreet  0.  Neptune  Ins.  Co., 
8  Snmn.  607,  per  Story,  J. 

1  Reed  d.  Jacbsun,  1  East,  355.  "  Bea  judicata  pro  veriUte  acciplttir."  Dig.  lib. 
60,  tit  17,1.  207. 

*  Stein  V.  Bowmsn,  13  Pet.  209. 

>  JacksoD  E>.  Peaked,  1  M.  &  S.  234,  337,  per  Ld.  Elleoboroogh  ;  Stephen  on  PI. 
lee,  1S7  (Tyler's  ed.  163,  164);  Spier*  r.  Parker,  1  T.  P..  141. 

the  crime  is  of  such  a  nature  as  to  give  than  to  describe  them  correctly."    Beale 

rise  to  a  nstutal  inference  of  malice,  or  v.   Com.,  25  Ps.   St.   11.     Cf.  Blake  v. 

has  been  judicially  decided  to  be  a  mali-  Lyon  *c.  Company,  77  N,  Y.  828  ;  Lath- 

douaact.     Evidenca  may  be  given  by  tbe  top    e.    Stuart,    6   UcLcan,   C.   C.    187; 

drfandant  to  rebut  this  proof  of  malice.  Sprague  0.  Litherbnrry,  *  Id.  *4B ;  Hat- 

B<«.    e.  Matthews,  14   Cox,  Cr.  Caa.  fi  ;  diman  v.  Herbert,  11  Tei.  658. 

People  V,  Hunt,  8  Pnc.  C.  L.  J.  58D;  State  In  pleading  a  discharge  in  bankruptcy, 

1.  Hsaton,  77  N.  C.  50S  :  United  States  v.  If  the  plea  shows  the  Diatrict  Court  to 
Imsand,  1  Woods,  C.  C.  B81  ;  Seibright  havs  had  juriadiction,  and  to  have  pro- 
V.  Slate,  2  W.  Va.  G91  ;  State  v.  Hessen-  ceeited  on  the  petition  to  decree  the  dis- 
kamp,  17  Iowa,  25.  charge,  all  the  intermediate  steps  will  be 

(£)  See  i^mpoit,  vol.  ii.  g  118.  presumed   to  have  been  regularly  taken. 

(o)  "The  records  of  judicial  proceed-  Morrison  e.  Woolson,  9  Foster  (N.  H.), 

ings  are  memorials  of  the  judgmfnts  and  610.    But  the  court  will  not  presume  there 

decrees  of  the  judges,  and  contain  a  grn-  was  jurisdiction  in  a  case  not  occonling  to 

nal  but  not  a  particular  deUil  of  all  that  tbe  common  law,  —  divorce,  for-  instance, 

oecara  before  tnem.    Much  must  bs  left  to  —  where  tbe  record  does  not   show  it. 

Intendment   and  presumption,   for    it  is  Com.  v.  Blood,  B7  Macs.  538. 
often  less  difficult  to  do  things  correctly 
TOU  I.  —  3 
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every  judicial  tribunal  acting  withia  ita  jurisdiction,  that  all 
persons  concerned  had  due  notice  of  its  proceeding^.*  A  like 
presumption  is  also  sometimes  drawn  from  the  solemnity  of  the 
act  done,  though  not  done  in  court  Thus  a  bond  or  other  spe- 
cialty is  presumed  to  have  been  made  upon  good  consideration, 
as  long  as  the  instrument  remains  unimpeached.  ^ 

§  20,  Presninptloa  from  t«p*e  of  tittia,  and  Erom  tlie  act  don«. 
To  this  class  of  legal  presumptions  may  be  referred  one  of  the 
applications  of  the  rule,  "  Es  diuturnitate  temporis  omnia  prs- 
sumuntur  ritd  et  solenniter  esse  acta;"  namely,  that  which  re- 
lates to  transactions,  which  are  not  of  record,  the  proper  evidence 
of  which,  a{t«r  the  lapse  of  a  little  time,  it  is  often  impossible, 
or  extremely  difficult  to  produce.  The  rule  itself  is  nothing 
more  than  the  principle  of  the  statutes  of  limitation,  expressed 
in  a  different  form,  and  applied  to  other  subjects.  Thus,  where 
an  authority  is  given  by  law  to  executors,  administrators,  guar- 
dians, or  oUier  officers  to  make  sales  of  lands,  upon  being  duly 
licensed  by  the  courts,  and  they  are  required  to  advertise  the 
sales  in  a  particular  manner,  and  to  observe  other  formalities 
in  their  proceedings;  the  lapse  of  sufficient  time  (which  in  most 
cases  is  fixed  at  thirty  years),*  raises  a  conclusive  presumption 
that  all  the  legal  formalities  of  the  sale  were  observed,  (a)    The 

*  Brown  c  Wood,  17  Maaa.  63.  &  former  jndgmeiit,  still  in  force,  hy  a  court  of 
competent  jiirisdictian,  in  a  suit  between  the  same  parties,  is  conclusive  evidence, 
n]>an  the  matter  directly  in  i]uestian  in  such  suit,  in  any  subsequent  action  or  proof- 
ing. Dachess  of  Einiraton'B  Caae,  20  Howell  St.  Tr.  355  ;  Ferrer"s  Case,  fl  Co.  7.  The 
effect  of  judgments  will  be  farther  considered  hereafter.    See  infra,  gS  G28-S43. 

*  Lowe  0.  Peers,  4  Burr.  222S. 

'  See  rejepsGot  Pmp'rs  v.  Ransom,  li  Mass.  145  ;  Bloesom  v.  Cannon,  Id.  177  ; 
Cdmsu  t>.  Anderson,  10  Mass.  105.  In  some  cases,  twenty  ;ears  has  been  held  suffi- 
cient. As,  in  tayoT  of  the  acts  of  sheriffs.  Drouet  b.  Rice,  2  Rob.  (La.)  374.  So, 
kfter  partition  of  lands  by  an  incorporated  land  company,  and  a  several  possession, 
accordingly,  for  twenty  years,  it  was  presumed  that  its  meetinfca  were  duly  notilied. 
Sode^.  4c  V.  Yonng,  2  N.  H.  310 ;  Williams  e.  Eyton,  4  R  4  N.  S57  i  s.  c.  G  Jar. 
H.  8.  770. 

(a)  These  ptesatnptions  become   con-  been  caned,  on  the  application  of  certain 

cluuve  only  when  no  proof  is  offered  to  peraons  repre~ 

oppose  them,  or  a-long  time  has  elxpsed  prietors,  it  v 

"■     ' "■■       '"  ■■  Ugs' 


legal  presumption  tlint  the  petitioners  for 

they   are   only  rebuttable    presumptions,  the  meeting  were  proprietors,  however  the 

See  poll,  §  38  a.     For  instances  of  such  rule  might  be  as  to  ancient  transactions, 

fresumptioQs,  af)  King  v.  Little,  1  Cush.  but  that  proof  of  some  kind  to  show  the 

Mass. )  438  ;  Freeman  b,  Thayer,  33  Mo.  fsct  that  they  were  proprietors  must  be 

79  ;   Cobleigh  v.  Young,  15  N.  H.  493  ;  adduced  to  sustain  the  isstle.     Stevens  v. 

Freeholders   of  Hudson  Co.   v.   State,   4  Talt,   3  Gray  (Mass.),   487.     Where  the 

Zabr.  (N.  J.)  718  ;  State  e.  Ijewis,  2  Id.  evidence  fails  to  show  affirmatively  that 

664  ;  AUwheny  v.  Kelson,  25  Pa.  St,  332;  an  adniiuistrator'a  bond  was  approved  in 

Flank-road  Co.  e.  Bruce,  6  Md.  457;  Em-  writiog  by  the  judge  of  probate^  and  the 

tnons  B.   Oldham,   12  Tex.   18.     Where,  coutrary  does  not  appear, — if  the  case 

nine  years  bel'ore  the  commencement  of  discloses   that    all    the    other    necessary 

the  auit,  a  naetinf  of  a  proprietary  had  step*   were    taken    with   atiictness    and 
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license  to  sell,  as  well  aa  the  ofiSciat  character  of  the  party,  being 
provable  by  record  or  judicial  registration,  must  in  general  be  so 
proved;  and  the  deed  is  also  to  be  proved  in  the  usual  manner: 
it  is  only  the  intermediate  proceedings  that  are  preeumed. 
"Probatis  extremis,  pnesumuntur  media."*  The  reason  of  this 
rule  is  found  in  the  great  probability,  that  the  necessary  inter- 
mediate proceedings  were  all  regularly  had,  resulting  from  the 
lapse  of  so  long  a  period  of  time,  and  the  acquiescence  of  the 
parties  adversely  interested;  and  in  the  great  uncer^tainty  of 
titles,  as  well  as  the  other  public  mischiefs,  which  would  result, 
if  strict  proof  were  required  of  facts  so  transitory  in  their  nature, 
and  the  evidence  of  which  is  so  seldom  preserved  with  care. 
Hence,  it  does  not  extend  to  records  and  public  documents, 
which  are  supposed  always  to  remain  in  the  custody  of  the  offi- 
cers charged  with  their  preservation,  and  which,  therefore,  must 
be  proved,  or  their  loss  accounted  for,  and  supplied  by  secondary 
evidence.'  Neither  does  the  rule  apply  to  cases  of  prescription.* 
§  21.  Auolent  InatmmentB  pr«Biun«d  to  be  gennliie.  The  same 
principle  applies  to  the  proof  of  the  execution  of  ancient  deeds 
and  mils.  Where  these  instruments  are  more  than  thirty  years 
old,  and  are  unblemished  by  any  alterations,  they  are  said  to 
prove  themselves;  the  bare  production  thereof  is  sufficient:  the 
subscribing  witnesses  being  presumed  to  be  dead.  This  pre- 
sumption, so  far  as  this  rule  of  evidence  is  concerned,  is  not 
affected  by  proof  that  the  witnesses  are  living.'  (a)  But  it  must 
appear  that  the  instrument  comes  from  such  custody  as  to  afford 
a  reasonable  presumption  in  favor  of  its  genuineness ;  and  that  it 

*  2  Enkina,  last.  782 ;  Earl  v.  Baxter,  2  W.  Bl.  122S.  Proof  that  one's  ancestor 
■at  in  the  House  of  Lords,  and  tbat  no  {latent  caa  be  discovered,  (Sbrds  a  presani]>- 
tion  thftt  he  sat  by  samiDons.  The  Bmyn  Peerage.  6  CI.  &  Fio.  7fi7.  See,  atso,  ai  to 
in«Bnining  the  authority  of  an  executor,  Piatt  e.  McCulloaeh,  1  McLean,  73. 

*  Bninawick  «.  McKeeo,  t  Greenl,  GOS ;  Hatlmway  t>.  CUrk,  G  Pick.  190. 
'  Eldridge  v.  Knott,  Cowp.  21G  :  Mayor  of  Kingston  v.  Uoriier,  Id.  102. 

'  Hex  V.  Farringilon,  2  T.  R.  471,  per  BuUer,  J.;  Doe  v.  Wolley,  8  B.  &  C.  22; 
Bnll.  H.  P.  255;  12  Vin.  Abr.  8*;  Gov.  &c  of  Chelsea  Watsrworks  v.  Cowper,  1  Jlap. 
S7Si  Bex  v.  Rytnn,  S  T.  R.  259;  Rex  v.  Long  Buchby,  7  Easit.  45;  M'EenJre  b.  Fraser, 
0  Ves.  G;  Oldnall  v.  Deakin,  3  C.  &  P.  40£;  Jackaon  >.  Blanahin,  S  Johns.  292;  Winn 
e.  Patteraon,  9  Peters,  974,  675;  Bank  United  States  v.  Dandridge,  12  Wheat.  70,  71; 
Henthomv.  Doe,  1  Btackf,  157;  Bennett  v.  Runyon,  4  Dana,  422,  424;  Cook  e.  Tot- 
ton,  6  Unna,  110;  Thniston  v.  Masterson,  9  Dana,  233;  Hynde  v.  Vattier,  1  McLean, 
IIG;  Walton  v,  Coulson,  Id.  124;  Xorthrop  t>.  Wright,  24  Wend.  221. 

■ccnncy:  thKt  the  sale  vaa  pnbHc,  that  a    perfect    title.    Atutin    f.    Austin,    GO 

the  purchaser  entered  immediately  and  He.   74. 

bu    occupied    for    more    than     tiventj         {a)  King  e.  Little,  1  Cush.  (Mass.)  436; 

years,   that    by  law  the  bond'  must   be  Settle  t.  Alison,  S  Ga.  201.     The  thirty 

approved  before  fiUnc,   and.  that  it   was  years  to  be  rmkoned  from  the  time  of  the 

filed,  —  the   lair  will   presume   that  all  testator's  death.    Jackson  v.  Blamban,  8 

was  done  necessary  to  give  tlie  purchaser  Johns.  (N.  Y.]  2S3. 
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ia  otherwise  free  from  just  grounds  of  suspicion;'  and,  in  the 
case  of  a  bond  for  the  payment  of  money,  there  must  be  some 
indorsement  of  interest  or  other  mark  of  genuineness,  within  the 
thirty  years,  to  entitle  it  to  be  read."  Whether,  if  the  deed  be 
a  conveyance  of  real  estate,  the  party  is  hound  first  to  show  some 
acts  of  possession  under  it,  is  a  point  not  perfectly  clear  upon  the 
authorities ;  hut  the  weight  irf  opinion  seems  in  the  negative,  as 
will  hereafter  be  more  fully  explained.*  But  after  an  undis- 
turbed possession  for  thirty  years,  of  any  property,  real  or  per-  • 
Bonal,  it  is  too  late  to  question  the  authority  of  the  agent,  who 
has  undertaken  to  convey  it,'  unless  hie  authority  was  by  matter 
of  record. 

§  22.  Piesnmptlon  from  aota  anS  raoitalB  In  d«eda.  Batoppsl. 
Estoppels  may  be  ranked  in  this  class  of  prfflumptiona.  A  man 
is  said  to  be  estopped,  when  he  has  done  some  act  which  the 
policy  of  the  law  will  not  permit  him  to  gainsay  or  deny.  The 
law  of  estoppel  is  not  so  unjust  or  absurd  as  it  has  been  too  much 
the  custom  to  represent^  (a)  Its  foundation  is  laid  in  the  obli- 
gation which  every  man  is  under  to  speak  and  act  according  to 
the  truUi  of  the  case,  and  in  the  policy  of  the  law,  to  prevmt 
the  great  mischiefs  resulting  from  uncertainty,  confusion,  and 
want  of  confidence  in  the  intercourse  of  men,  if  they  were  per- 
mitted to  deny  tliat  which  they  have  deliberately  and  solemnly 
asserted  and  received  as  trua  If  it  be  a  recital  of  facts  in  a 
deed,  there  is  implied  a  solemn  engagement  that  the  facts  are  so 
as  they  are  recited.  The  doctrine  of  estoppels  has,  however, 
been  guarded  with  great  strictness;  not  because  the  party  en- 
forcing it  necessarily  wishes  to  exclude  the  truth, —  for  it  is 
rather  to  be  supposed  that  that  is  tme  which  the  opposite  party 
has  already  solemnly  recited, —  but  because  the  estoppel  ma^ 
exclude  the  truth.  Hence,  estoppels  must  be  certain  to  every 
intent;  for  no  one  shall  bo  denied  setting  up  the  truth,  unless 

»  Boa  o.  RawUngB,  7  East,  279,  381;  12  Vin.  Abr.  84,  Evid.  A.  b.  6;  iv/ra,  $}  142, 
BTO;  Swinnerton  v.  Marquis  of  Stafford,  3  Tsutit  91;  jHcksoD  d.  Duria,  6  C'owen,  183; 
Jackson  r.  Luquere,  Id.  221;  Doe  v.  Uejnon,  4  P.  &  D.  193;  Doe  e.  Ssmplea,  3  Nst. 
k  P.  254. 

•  Forbes  o.  Wale,  1  W.  Bl.  682;  1  Eap.  278;  8.  o.  infra,  JS  121,  122. 

•  7V™,  §  141,  n.  (I). 

•  StockbriJge  e.  West  Stockbrid^  14  Mass.  257.  Where  there  had  been  a  posaefl- 
sion  of  thirty-fire  jeais,  nnder  a  legulntiTe  grant,  it  vos  held  conctusiTe  eridpnce  of  « 
good  title,  thongh  the  gnnt  was  nnconstitutional.  Trustees  of  the  Episcopal  Chuich 
in  Newhem  v.  Trustees  of  Newbem  Acfldeniy,  2  Hawks,  233. 

1  Per  TaoDton,  J.,  2  Ad.  &  EL  291. 

d  ed.)  tit  82,  0.  20,  S  6i,  a.;  (Greenl.  2d  ed. 
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it  is  in  plain  and  elear  oontradictioa  to  his  fonoer  allegations 
and  acts.^  (fi) 

§  23.  Bam*  aabjMt.  In  r^ard  to  reaital»  in  deeds,  the  gen- 
eral rule  is  that  all  parties  to  a  deed  are  bound  by  the  recitals 
thereiii,^  vhich  operates  aa  an  estoppel,  working  on  the  interest 
in  the  Ifmd,  if  it  be  a  deed  of  conveyance  and  binding  both  par- 
ties and  privies;  privies  in  blood,  privies  in  estate,  and  privies 
in  lav.  Between  such  parties  and  privies,  the  deed  or  other  mat- 
ter recited  needs  not  at  any  time  be  otherwise  proved,  the  recital 
of  it  in  the  subsequent  deed  being  conclusive.  It  is  not  offered 
as  secondary,  but  as  primary  evidence,  which  cannot  be  averred 
^ains^  and  which  forms  a  muniment  of  titla  Thus,  the  recital 
of  a  lease,  in  a  deed  of  release,  is  conclusive  evidence  of  the  ex- 
istence of  the  lease  against  the  parties,  and  all  others  claiming 
under  them  in  privity  of  estate.* 

■  Bowmui  *.  IVIor,  2  Ad.  fc  EI.  27S,  239,  per  Ld.  C.  J.  Denm&n;  Id.  291,  pn 
TanntoD,  J.;  lalnson  v.  Treicere,  1  Ad.  &  El.  702 ;  PcUetreaa  v.  JBckaon,  11  Weud. 
117;  4  Kent,  Comm.  301,  note;  Carrer  r.  JackBou,  4  Peters,  S3. 

1  But  it  ia  not  true,  ea  a,  general  propositloD,  that  one  claimiog  land  under  ■  de«d 
to  which  he  waa  not  a  party,  adojita  tha  redtala  of  facta  in  an  anterior  deed,  which  go 
to  make  up  hia  title.  Tbirefon,  where,  by  a  deed  made  ia  Januarr,  1708,  it  waa  re- 
cited that  S.  became  bankrupt  in  1761,  and  that,  by  virtue  of  the' proceedings  under 
tha  CMnmiadon,  certain  lands  had  been  conveyed  to  W.,  and  therenpon  W.  conveyed 
the  aame  lauda  to  B.  Tor  the  purpoie  of  eaabtiog  him  to  make  b.  tenant  to  the  prceeipt ; 
.  to  which  deed  B.  waa  not  a  party  ;  and  afterwarde,  in  Febrtiary,  17B6,  B.  by  a  deed, 
not  refening  to  the  deed  laat  mentioned,  nor  to  the  bankruptcy,  conveyed  the  premUes 
to  a  tenant  to  the  praxipt,  and  declared  the  Dses  of  the  recovery  to  be  to  his  mother 
for  life,  remainder  to  bimnlf  in  fee;  it  wu  held  that  B.,  in  a  auit  reapectini;  other  land, 
waa  not  estopped  from  disputin!;  S.'a  bankruptcy.  Doe  «.  Shelton,  S  Ad.  k  El.  2SE, 
S83.  If  the  deed  reaite  that  the  conaideratioo  waa  paid  by  a  husband  and  wife,  parol 
■ridence  ia  adniiamble  to  show  that  the  money  oonaiatad  of  a  legacy  given  to  the  wife. 
Doe  V.  Statham,  7  D.  ft  By.  111. 

*  Shelley  o,  Wright,  Willes,  9 :  Crane  r.  Morria,  8  Pelera,  811 ;  fJarver  *.  Jaekaon, 
4  Petera,  1,  83;  Cosaene  v.  Coasene,  Willea,  SS.  But  auch  recital  doea  not  bind  stran- 
gare,  or  those  who  eluini  by  title  paramount  to  the  deed.  It  doea  not  bind  persona 
claiming  by  an  advene  title,  or  persons  claiming  Ih)m  the  Mrtiea  by  a  title  anterior  to 
the  date  of  the  reciting  deed.  See  Carver  f.  Jackson,  vii  supra.  In  this  case,  the 
doctrine  of  estoppel  ia  very  fully  expounded  by  Mr.  Jnatice  Story,  where,  after  stating 

which  such  a 

luatance,  there  be  the 
against  a  stranger  the  title  under 

lb]  It  moat  also  appear  that  the  party  et  acq.     If  not  pleaded,  they  will  be  pre- 

plcading  the  estoppel  ia  or  may  be  preju-  anmed  to  be  waived.   Outram  v,  Horewood, 

dioed  vj  the  act  on  which  he  claims  to  8  East,  846;  Matthew  v.  Osborne,  13  0.  B. 

«at«p.     Nourae  c.  Nonrse,  116  Mass.  101;  918;  Wilson  e.  Butler,  i  Bing.  N.  C.  748j 

Security  Ina.  Co.  r.  Fay,  22  Mich.  467;  Young*.  Raiucock,  7  C.  B.  310.     If.  how. 

Bank  of  Hiuduatan   v.   Alison, -'L.  B.  9  ever,  no  oppori;unity  has  been  afforded  t« 

C.  P.  327.     Eatoppela,  by  matter  of  record  plead,  they  may   be  offered   in  evidence 

•ad  bj  deed,  will  not  operate  conclusively  with  the  aame  eifect  as  if  pleaded.    Adama 

nnleaa  they  be  szpreealy  pleaded  when  an  r.  Ikmea,  17  Mass.  36E;  Trevivan  v.  I^w- 

0ppoituni^  of  pleadinf;  them  has   been  ronce,  1  Salk.  276  ;  Lord  Fevorsham  «. 

afiotded.     Bradlpy  v,  Beckett,  7  H.  &  G.  Emeiaon,  11  Exch.  885.     And  »ee  Bigelow 

S9*.     Bee  also  2  Siuith'a  Lead  Gas.  670  on  Estoppel,  for  the  general  subject. 
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§  24.  Bitoppal.    Thus,  also,  a  grantor  is,  in  general,  estopped 
bj  his  deed  from  denying  that  he  had  any  title  in  tl^e  thing 

n  Bach  B  relsase  is  not  per  m 

._._.._ _   .  ..  _  ...ace  and  loss  of  the  leaaa  be 

eit&bluhed  b;  other  evideDce,  there  the  nieital  u  ftdmiwible,  ae  secondary  proof,  in  the 
ahaence  of  more  perfect  evidence,  to  establish  the  contents  of  the  lease ;  and  if  the 
tnneoction  be  an  ancient  oae,  and  the  possession  has  bean  long  held  under  snch  re< 
lease,  and  ie  not  otherwise  to  be  accoutitai  for,  tbeM  the  recital  will  of  itself,  nndcc 
mch  circnmsCances,  materially  fortify  the  presumption,  from  lapse  of  time  sad  length 
of  possession,  of  the  original  eiiiitenca  of  the  tease.  LaaseB,  like  other  deeds  and 
grants,  may  be  presumed  from  long  possession,  which  cannot  otherwise  be  eiplainad  { 
and  nnder  such  circumstances,  a  recital  of  the  fact  of  each  a  lease  in  an  old  deed  U 
certainly  far  stronger  presumptiTe  proof  in  favor  of  such  possession  under  title,  than 
the  naked  presumption  arising  from  a  mere  onezploiued  possesaion.  Such  is  the  gen- 
eral result  of  the  doctrine  to  be  foond  in  the  beat  elementary  writers  on  the  subject  of 
evidence.  It  may  not,  however,  be  animportant  to  examine  a  few  of  the  authorities  in 
aapport  of  tbe  doctrine  on  which  we  rely.  The  cases  of  Marchioness  of  Anoandale  v. 
Harris,  S  P.  Wma.  i32,  and  Shelley  v.  Wright,  Willes,  0,  are  sufficiently  direct  as  to 
the  operation  of  recitals  by  way  oi  estoppel  between  the  partiee.  In  Ford  i>.  Grey,  1 
Salk.  2SJ,  one  of  the  points  ruled  was  '  that  a  recital  of  a  lease  in  a  deed  of  release  il 
good  evidence  of  each  lease  against  the  releasor,  and  those  who  claim  under  him  ;  but, 
aa  to  others,  it  is  not,  without  proving  that  there  waa  such  a  deed,  and  it  was  lost  Of 
dffltroyed.'  The  same  case  a  reported  in  8  Mod.  **,  where  it  is  said  that  it  was  ruled, 
'  that  the  recital  of  a  lease  in  a  deed  of  rulSMe  is  good  evidence  against  tbe  releasor,  and 
those  that  claim  under  him.'  It  is  then  stated,  that  'a  fine  was  produced,  but  no 
deed  declaring  the  uses ;  but  a  deed  was  offered  in  evidence,  which  did  recite  a  deed 
of  Umitatian  of  the  uses,  and  tlie  qnestian  was,  whether  that  [tecitol]  was  evidence  ; 
and  the  court  said,  that  the  bare  retital  was  not  evidence;  but  that,  if  it  conld  be 
proved  that  sach  a  deed  had  been  [executed],  and  [is]  lost  it  would  do  if  it  weie  re- 
cited in  another,'  This  woa,  doubtless,  the  sarae  point  asserted  in  the  latter  claoae  of 
the  report  in  Salheld ;  and,  thus  explained,  it  is  perfectly  consistent  with  tlie  state- 
ment in  Salkeld ;  and  must  be  referred  to  a  esse  where  the  recital  was  offered  as 
evidence  against  a  stranger.  In  any  other  point  of  view,  it  would  be  inconsistent  witii 
tbe  preceding  ptopositionB,  as  well  as  with  the  cases  in  2  P.  Williams  and  Willes.  [n 
Trevivan  v.  Lawrence,  1  Salk.  27S,  the  court  held,  that  the  parties  and  all  claiming 
tinder  them  were  estopped  from  asserting  that  a  judgment,  su^  against  the  Pnr^  as  of 
Trinity  term,  was  not  of  that  term,  but  of  another  tenn;  that  veiy  point  having 
arisen  and  been  decided  against  the  party  upon  a  scire  facial  on  the  jui^ment.  Bat 
tbe  court  there  held  (wliat  is  very  material  to  tbe  present  purpose),  that,  'if  a  man 
make  a  lease  by  indentnre  of  D  in  which  he  hath  nothing,  and  afterwords  purchases  D 
in  fee,  and  afterwanls  bargains  and  sella  it  to  A  and  his  heirs,  A  shoU  be  bound  by  this 
estoppel;  and,  that  where  an  estoppel  works  on  the  interest  of  the  lands,  it  runs  with 
tbe  land  into  whose  hands  soever  the  land  comes ;  and  an  ejectment  is  maintainable 
upon  the  mere  estoppel.'    This  decision  is  important  in  several  respects.     In  the  flist 

EUce,  it  shows  that  an  estoppel  may  arise  by  implication  from  a  grant,  that  the  party 
ath  an  estate  in  the  land,  which  he  may  convey,  and  be  shall  be  estojiped  to  deny  it. 
In  the  next  place,  it  shows  that  such  estoppel  binds  all  persons  claiming  the  aame 
land,  not  only  under  the  same  deed,  but  under  any  subsequent  conveyance  from  the 
same  partyj  that  is  to  say,  it  binds  not  merely  privies  in  blood,  but  privies  in  estate, 
as  snlaequeiit  grantees  and  alienees.  In  the  next  place,  it  shows  that  an  estoppel, 
which  (aa  the  phrase  is)  works  on  the  interest  of  the  land,  runs  with  it,  into  whosesoever 
hands  the  land  comes.  The  same  doctrine  is  recognized  by  Lord  Chief  Baron  Comyns, 
In  his  Digest,  £stoppel,  B  &  E,  10.  In  the  latter  place  (E,  10)  he  puts  the  case  mor« 
strongly;  for  he  asserts,  that  the  estoppel  binds,  even  though  all  the  facta  are  found 
in  a  special  verdict.  '  Bat,'  says  he,  and  he  relies  on  bis  own  antbority,  '  where  an 
estoppel  binds  tbe  estate  and  converts  it  to  an  interest,  the  conrt  will  adjudge  accord- 
ingly. As  if  A  leases  land  to  B  for  six  years,  in  which  be  has  nothing,  and  then 
purchases  a  lease  of  the  same  land  for  twenty-one  years,  and  afterwards  leases  to  C  for 
ten  years,  and  all  this  is  fonnd  by  a  verdict ;  the  court  will  adjudge  the  lease  to  B 
good,  though  it  be  BO  only  by  conclusion.'  A  doctrine  similar  in  principle  waa 
asserted  in  this  court,  in  'Terrett  t>.  Taylor,  9  Cranoh,  S2.  The  distinction,  then, 
which  was  urged  at  the  bar,  that  an  estoppel  of  this  sort  binds  those  claiming  onder 
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granted.  But  this  rale  does  not  apply  to  a  grantor  acting  offi- 
cially, as  a  public  agent  or  trustee.  ^  A  covenant  of  warranty^  also 
estops  the  grantor  from  setting  up  an  after-acquired  title  against 
the  grantee,  for  it  is  a  perpetually  operating  covenant ;  ^  (<t)  but 
he  is  not  thus  estopped  b;  a  covenant,  that  he  is  seised  in  fee  and 
has  good  right  to  convey;*  for  any  seisin  in  fact,  thou^  by 
■wrong,  ia  sufficient  to  satisfy  this  covenant,  its  import  being 
merely  this,  that  he  has  the  seisin  in  fact,  at  the  time  of  con- 

the  same  deed,  but  not  tboae  claiming  by  a  anliMqneDt  dred  under  the  name  partj,  is 
not  well  founded.  All  privies  in  ottate  bj  »  subeequent  deed  are  bound  in  the  same 
manaer  as  pririei  ai  blood  ;  and  ao,  indeed,  is  the  doctrine  of  Comjns'  Digest,  Estop- 
pel B,  and  in  Co.  Lit.  3S2  a.  .  We  may  now  pass  to  a  short  review  of  iome  of  tbe 
American  cases  on  this  eulyect.  Denn  v.  Cornell,  8  Johns.  Cas.  174,  is  strongly  in 
point.  There,  Lieutenant-gOTtrnor  Colden,  in  177fl,  made  his  will,  and  in  it  recited 
that  be  had  conveyed  to  his  sou  David  his  lands  in  the  township  of  Flushing,  and  he 
then  devised  his  otber  estate  to  his  sous  and  daoghtei's,  &c.  AftencBrda,  David's 
estate  was  confiscated  nuder  the  act  of  attainder,  and  the  defendant  in  ejectment 
claimed  under  that  confiscation,  and  deduced  his  title  from  the  State.  So  deed  of  the 
Flushing  estate  (the  land  in  controTersy)  was  proved  from  the  Talher  ;  and  the  heir  at 
law  soogbt  to  recover  on  that  gronnd.  But  the  court  held  that  the  recilal  in  tbe  will, 
that  the  testator  had  conveyed  the  estate  to  David,  was  an  estoppel  of  the  heir  to  deny 
that  fact,  and  bound  the  estate.  In  this  case,  the  eato|jpel  was  set  up  by  the  tenant 
claiming  under  the  State,  as  an  estoppel  running  with  the  land.  If  tne  State  or  its 
grantee  mjffht  set  up  the  estoppel  in  laTor  of  their  title,  then,  as  estoppels  nre  recipro- 
cal, and  bmd  both  parties,  it  might  have  been  set  up  Rgainat  the  State  or  its  grantee. 
It  has  been  said  at  tne  bar,  that  the  estate  is  not  bound  by  estoppel  by  any  recital  in 
a  deed.  That  ma;  be  so  where  the  recital  is  in  his  own  grants  or  patents,  for  they  are 
deemed  to  be  made  il]<on  sugfre<^tion  of  the  grantee.  (But  see  Commonweallb  c. 
Pejenscot  Praprietorv,  10  Mnsii.  ISG.)  But  where  the  State  claitnii  title  under  the  deed, 
or  other  solemn  acts  of  third  personB,  it  takes  cutn  onere,  and  subject  to  all  the  estop- 

Bis  runnino;  with  the  title  anil  estate,  in  the  same  way  as  other  privies  in  estste.  In 
iirose  V.  Griffith,  4  Biun.  S31,  it  was  held  that  recitals  in  a  patent  of  the  Com- 
inonwealth  ware  evidence  against  it,  but  not  sgainst  persons  claiming  by  a  title  para- 
.noiint  from  the  Commonwealth.  The  court  there  said,  that  the  rule  of  law  is  that  a 
deed  containing  a  recital  of  another  deed  is  evidence  of  tlie  recited  deed  aaainat  the 
grantor,  and  all  persons  claiming  by  title  derived  from  him  snteequently.  The  reason 
of  the  rale  ia,  that  the  recital  amounts  to  the  confesaion  of  the  party ;  and  that  con- 
fession is  evidence  against  himself,  and  those  who  stand  in  his  place.  But  such  con- 
fession can  be  no  evidence  agaiiiat  strangers.  The  same  doctrine  was  acted  upon  and 
confirmed  by  the  same  court,  in  Garwood  v.  Dennia,  *  Binn.  31*.  In  that  case, 
the  court  further  held  tliat  a  recital  in  another  deed  was  evidence  against  strangers, 
where  the  dtwd  waa  ancient  and  the  possession  was  connistent  with  the  deed.  That 
case  also  had  the  peculiarity  belonging  to  the  present,  that  the  possession  was  of  a 
middle  nature;  that  is,  it  might  not  have  been  held  solely  in  conseiiuence  of  the  deed, 
for  the  party  had  another  title:  but  there  never  was  any  possession  agninst  it.  There 
WHS  a  double  title,  and  the  cguestian  was,  to  whtoh  the  possession  might  be  attributable. 

The  court  thought  that,  a  suitable  foundation  of  the  original  ex  '  -i  i---  -s  .i._ 

recited  deed  being  laid  in  the  evidence,  the  recital  in  the  deed 
evidence,  even  against  strangers.    And  other  authorities  certainly  warranirnia  aecuiou. 
'  Fairtitle  c.  Gilbert,  2  T.  B.  171  ;  Co.  Lit.  383  b. 

*  Terrett  b.  Taylor,  9  Cranch.  48  ;  Jackson  v.  Matsdorf,  11  Johns.  07  ;  Jackson  v. 
Wright,  14  Johns.  163 ;  McWilliams  v.  Nisi;,  2  Serg.  &  Kawl.  filS ;  Somes  v.  Skiu- 
ner.  S  Rck.  G2. 

*  Allen  «:  Sayward,  6  Oreenl.  227. 

(i)  In    Blanchard    v,    Ellis,    1    Gray  by  a  title  paramount,  the  grantor  cannot, 

(Mass.),  1115,  it   was  held   that  where  a  aftersnch  eviction,  purchasetheparamouut 

deed  of  land  is  made  with  covenants  of  title  and  compel  the  grantee  to  accept  it 

warranty  and  the  grantee  baa  been  evicted  instead  of  daiuage  for  the  eviction. 
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reyance,  and  thereby  is  qoalified  to  tranefer  the  estate  to  the 
grantee.*  (ft)  Nor  is  a/eme  covert  estopped,  by  her  deed  of  con- 
veyance, from  claiming  the  land  by  a  title  subsequently  acquired ; 
for  she  cannot  bind  herself  personally  by  any  covenant*  (e) 
Neither  is  one  who  has  purchased  land  in  his  own  name,  for  the 
benefit  of  another,  which  he  has  afterwards  conveyed  by  deed  to 
his  employer,  estopped  by  such  deed,  from  claiming  the  land  by 
an  elder  and  after-acquired  title.'  Nor  is  the  heir  estopped  from 
questioning  the  validity  of  his  ancestor's  deed,  as  a  fraud  against 
an  express  statute.'  The  grantee,  or  lessee,  in  a  deed-poll,  is 
not,  in  general,  estopped  from  gainsaying  anything  mentioned  in 
the  deed ;  for  it  is  ttie  deed  of  the  grantor  or  lessor  only ;  yet  if 
such  grantee  or  lessee  claims  title  under  the  deed,  he  is  thereby 
estopped  to  deny  the  title  of  the  grantor.* 

§  25.  B»m»  aabiwit.  It  was  an  early  rule  of  fendal  policy,  that 
the  tenant  should  not  be  permitted  to  deny  the  title  of  the  lord, 
from  whom  he  had  received  investiture,  and  whose  liegeman  he 
had  become ;  but,  as  long  as  that  relation  existed,  the  title  of  the 
lord  was  conclusively  presumed  against  the  tenant,  to  be  perfect 
and  valid.  And  thoi^h  the  feudal  reasons  of  the  rule  have  long 
since  ceased,  yet  other  reasons  of  public  policy  have  arisen  in 
their  place,  thereby  preserving  the  rate  in  its  original  rigor. 
A  tenant,  therefore,  by  indenture,  is  not  permitted,  at  this  day, 
to  deny  the  title  of  his  lessor,  while  the  relation  thus  created 
ButMists.  It  is  of  the  essence  of  the  contract  under  which  he 
claims,  that  the  paramount  ownership  of  the  lessor  shall  be 
acknowledged  during  the  continuance  of  the  lease,  and  that  pos* 
session  shall  be  surrendered  at  its  expiration.  He  could  not 
controvert  this  title  without  breaking  the  faith  which  he  had  ■ 
pledged.' (a)    But  this  doctrine  does  not  apply  with  ihe  same 

*  Manton  >.  Hobbs,  3  Han.  4S3  ;  Bearoe  v.  Jukaon,  4  Maas.  iOS  ;  Twambly  v. 
HenlT,  Id.  HI  ;  Cbipel  v.  Bull,  17  Masi.  SIS. 

*  J&ckson  V.  VaDdcrhaydan,  17  Johiii.  167. 

*  Jackso[i  V.  Hill*,  13  Jobnt,  403  ;  4  Kent,  Comtn.  280,  9S1,  u.- 
>  Doe  V.  Lloyd,  8  Scott,  98. 

*  Co.  Lit.  3S3  b ;  Ooddard'a  Cue,  4  Co.  4.    But  be  u  not  aliraya  coodaded  by  m- 
dtali  in  anlerior  title-deeds.    Se«  tupra,  g  23,  n. 

1  Cora.  Dif;.  Extoppel,  A,  3 ;  Cnig.  Jus.  Fend.  lib.  S,  tit.  G,  SS  1<  3 ;  Blight's  Lea- 
we  B.  Bochester,  7  Wheat.  535,  547. 

{b)  These  cases  have  uot  be«n  followed  la)  The  usi^ee  of  a  lease,  who  enters 

in  some  of  the  other  Siate%  where  it  is  nponandoccuinesthepTemiiies,  isestopped 

held  tlmt  coTeuauta   of  seisin  hind   the  in  an  action  for  Che  rent,  brought  nsainst 

party  to  shoiv  that  he  bad  gnnd  title  at  him  by  the  original  lessor,  to  deny  the  va- 

the  date  of  the  corenant.     See  Richardson  lidit;  of  the  assignment  by  the  ori^nnal 

V.  Dorr,  G  Vt.  9  ;  Homiter,  C.  .1.,  in  Lock-  lessee  to  him.     Blake  e.  Sanderson,  1  Gray 

wood  p.  Sturdevant,  6  Conn.  373.  (Mass.),  332. 

(c)  LoireUv.DaiiUls,2Qray|Mass.).161. 
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force,  aod  to  tiie  same  extent  between  other  parties,  sach  as 
releasor  and  releasee,  where  the  latter  has  not  received  posses- 
lion  from  the  former.  la  such  cases,  where  the  party  already 
in  possession  of  land,  under  a  claim  of  title  by  deed,  purchase 
peace  and  quietness  of  eajoyment,  by  the  mere  extinction  of  a 
hostile  claim  by  a  release,  witUout  covenants  of  title,  he  is  not 
estopped  from  denying  the  validity  of  the  title,  which  he  has 
thus  far  extii^uished.^  Neither  is  this  rule  applied  in  the  case 
of  a  lease  already  expired ;  provided  the  tenant  has  either  quitted 
the  possessiou,  or  has  submitted  to  the  title  of  a  new  landlord;* 
nor  is  it  applied  to  the  case  of  a  t^iant,  who  has  been  ousted  or 
evicted  by  a  title  paramount ;  or  who  has  been  drawn  into  the 
contract  by  the  fraud  or  misrepresentation  of  the  lessor,  and  has, 
in  fact,  derived  no  benefit  from  the  possession  of  the  land.*  Nor 
is  a  defendant  in  ejectment  estopped  from  showing  that  the  party, 
under  whom  the  lessor  claims,  had  no  title  when  he  conveyed  to 
the  lessor,  althou^  the  defendant  himself  claims  from  the  same 
party,  if  it  be  by  a  subsequent  conveyance.* 

§  26.  RMtriotad  to  portloniBn.  This  rule  in  regard  to  the 
conclusive  effect  of  recitals  in  deeds  is  restricted  to  the  recital 
of  things  in  particular,  as  being  in  existence  at  the  time  of  the 
execution  of  the  deed;  and  does  not  extend  to  the  mention  of 
things  in  general  terms.  Therefore,  if  one  be  bound  in  a  bond, 
conditioned  to  perform  the  covenants  in  a  certain  indenture,  or 
to  pay  the  money  mentioned  in  a  certain  recognizance,  he  shall  not 
be  permitted  to  say  that  there  was  no  such  indenture  or  recog- 
nizance. But  if  the  bond  be  conditioned,  that  the  obligor  shall 
perform  all  the  agreements  set  down  by  A,  or  carry  away  all  the 
marl  in  a  certain  close,  he  is  not  estopped  by  this  general  con- 
dition from  saying,  tlut  no  agreement  was  set  down  by  A,  or 
that  there  was  no  marl  in  the  close.  Neither  does  this  doctrine 
apply  to  that  which  is  mere  description  in  the  deed,  and  not  an 
essential  averment:  such  as  the  quantity  of  land;  its  nature, 
whether  arable  or  meadow ;  the  number  of  tons  in  a  vessel  char- 
tered by  t^e  ton;  or  the  like;  for  these  are  bat  incidental  and 

>  Fox  o.  Widcei7,  i  GtwdI.  214  ;  Blight's  Lessee  v.  Rochester,  7  Wheat.  ESB,  G47  ; 
Ham  B.  Hum,  2  Shepl.  8B1.  Thus,  where  ■  atranger  eet  up  a  title  to  the  premisea,  to 
which  the  lennr  aaljmitted,  directing  his  lessee  in  tuture  topaythereDt  tothe  stranger ; 
it  was  held,  Ihnt  the  lamor  wu  estopped  from  afterwards  treating  the  lessee  na  his  ten- 
ant ;  and  that  the  tenant,  upon  the  lessor  afterwsrdn  distraining  for  rent,  was  not  es. 
topped  to  allege,  that  ths  right  of  the  latter  had  expired.     Downs  v.  Cooper,  2  Q.  B, 

*  Kn^land  v.  Slade,  4  T.  R  6S2  ;  Balls  v.  Westwood,  2  Camjih  11. 

*  H ayne  r.  Maltby,  8  T.  R.  433 ;  Heam  o.  TomUo,  I'eake's  Caa.  181 

*  Doe  K.  Payn^  1  Ad.  ft  EL  638. 
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collateral  to  the  principal  thing,  and  may  be  supposed  not  to 
have  received  the  deliberate  attention  of  the  parties. '  (a) 

§  27.  Admiaiioiw.  In  addition  to  estoppels  b;  deed,  there  aro 
two  classes  of  admissiont  which  fail  under  this  head  of  conclusive 
presumptions  of  law ;  namely,  solemn  admUnona,  or  admissions 
injudicio,  which  have  beea  solemnly  made  in  the  course  of  judi- 
cial proceedings,  either  expressly,  and  as  a  substitute  for  proof 
of  the  .fact,  or  tacitly,  by  pleadiug;  and  unsolemn  admianorus, 
extra  judicium,  which  have  been  acted  upon,  or  have  been  made 
to  infiuence  the  conduct  of  others,  or  to  derive  some  advantage 

>  jCom.  Dig.  E«toppe1,  A,  2;  Yelr.  227  (by  Hetcair],  iiote(t)  ;  Doddingtun's  Cue, 
2  Co.  33 ;  Skipworth  «.  OreBn,  8  Mod.  Sil  ;  u.  c.  1  9u.  610.  Whether  the  reciWl  ot 
the  payment  or  the  con  sill  erKtion-mtmey,  iu  a  deed  of  conveyance,  fnlU  within  th^  rule, 
bj  which  the  )Mrty  ia  estopped  to  deny  it,  or  belongs  to  the  eiceptiune,  and  therefore 
i»  open  to  opposing  proof,  is  a  point  not  uleiirly  agreed.  In  England,  the  recital  ia  re- 
sarued  as  concliuive  evidence  of  payment,  binding  the  parties  by  estoppel.  Shelley  n. 
Wright,  Willsa,  9  ;  Cossens  v.  Coxsens,  Id.  25  ;  Rowntree  v.  Jacob,  2  Taunt.  141 ; 
lAmpon  V.  Corke,  C  B.  &  Aid.  SOS  ;  Baker  e.  Detrey,  1  a  It  C.  701 1  Hill  ».  Manches- 
ter and  Salford  Water  Works,  2  B.  &  AJ.  541.  See  sbo  Poirell  D.  Monson,  8  Hason, 
S47,  351,  S59.  But  the  American  courts  hare  been  disposed  to  treat  the  recital  of  the 
nnuiunf  of  the  money  paid,  like  the  mention  ot  the  date  of  the  deed,  the  quantity  of 
land,  the  amouut  of  tonnage  of  a  vensel,  and  other  redtala  of  qnantity  and  value,  to 
which  the  attention  of  the  parties  is  supposed  to  have  been  bat  slightly  directed,  and  to 
which,  therefore,  the  principle  of  estoppels  does  not  apply.  Hence,  though  the  ^rty  ii 
estopped  from  denying  the  conTeyattce,  and  that  it  was  for  a  valuable  consideration,  yet 
the  weight  of  American  aathority  ti  in  favor  of  treating  the  recital  as  only  prima  fade 
evidence  of  the  amount  paid,  in  an  action  of  covenant  by  the  grantee  to  recover  back 
the  consideration,  or,  in  an  action  of  aaaumpiit  by  the  grantor,  to  recover  the  pries 
which  is  Jet  unpaid.  The  principal  cases  are,  —  in  Massachueetta,  Wilkinson,  v.  Scott, 
17  Mass.  249  ;  Ulapp  t>.  Tirrel],  SO  Pick.  247;  Liremore  s.  Aldricb,  G  Cush.  431;  id 
Mains,  Schillitif^r  v.  McCnnn,  6  Oreenl.  364  ;  Tyler  v.  Carlton,  7  Oreenl.  17n  ;  Em- 
mons V.  LittloHvld,  1  Shrpl.  233  ;  Burbank  e.  Gould,  3  Shepl.  113  :  in  Vermoot,  Beach 
».  Packard,  10  Vt.  88  :  in  New  Hampshire,  Morse  p.  Sbattuck,  4  N.  H.  229j  Pritch- 
ard  V.  Brown,  Id.  397  :  in  Conitecticnt,  Belilcn  v.  Seymour,  8  Conn.  304  :  in  New 
York,  Shephcird  e.  Little,  14Johns.  210  ;  Bowcn  v.  Hell,  20  Johns.  33S  ;  Whitbeck  n. 
Whitbeck,  9  Cowen,  289  ;  McCiea  v.  Purmort,  16  Wend.  lUO  :  in  Fennsylvania,  Wcigly 
e.  Weir,  7  Sei^.  ft  Rawie,  311  ;  Watson  v.  Blaine,  12  Ser^.  &  Bawie,  131  ;  Jack  «. 
Dou|;herty,  3  Walts,  151  :  in  Marj-lnnd,  Higdon  v.  Thomas,  IHar.ftGill,  139;  Lingan 
V.  Henderson,  1  Bland,  Cli.  236.  249  :  in  Virt^nia,  Duval  i.  Bibb,  4  Hen.  &  Munf.  US  ; 
Harvey  u.  Alexander,  1  Randolph,  219:  in  South  Carolina,  Curry  c.  Lyles,  2  Hill,  404; 
Oarrett  d.  Stuart,  1  HcCord,  614  :  in  Alabama,  Mend  u.  Steger,  6  Porter,  49S,  607  :  in 
Tennessee,  Jones  k.  Ward,  10  Yerger,  ISO,  166  :  in  Kentucky,  Hutchison  o.  Sinclair, 
7  Monroe,  291,  293  ;  Oully  «.  Ombbs,  1  J.  J.  Marsh.  S89.  The  conns  in  Xonh  Can» 
iina  seem  still  to  hold  the  recital  of  pnvment  as  conclusive.  Brocket  v.  Foscue,  1 
Hawks,  64  ',  Spiers  v.  Clay,  4  Hanks,  22*;  Jones  v.  Sasser,  1  Dev.  ft  Batt.  452.  And 
in  Louisiana,  it  is  made  ho  by  legislative  enactment.  Civil  Code  of  Louisiana,  art. 
2234;  Forest  u.  Shores,  11  La.  416.     6ee  also  Steele  v.  Wortbington,  2  Ohio,  350. 

(a)  Carpent 

212.      Ami  se«               .       „    ,  „               . 

ed.)  tit.  32,  c.  2,  g  33,  n.  ;  c.  20,  3  62,  n.  are  also  estopped,  Ihongh  tjie  grantor  had 

(Greenl.  2d  ed.  vol.  ii.  pp.  322,  S07).     But  no  title  when  he  conveyed.     While  i-.  Pat- 

thsrecitalisnotevenpn'mA^oficevidence  tan,   24  Pick.  (Mass.)  3S4.     But  such  a 

ot  payment  when  the  deed  is  attacked  aa  covenant  does  not  estop  the  grantor  from 

fnndulent  by  creditors   of   the  grantor,  claiming  a  way  of  necessity  over  the  land 

Bolton  V.  Jacks,   6   Roht.  {H.  Y.)  166;  granted.       Brigbuu    «.   Smith,   4    Qnj 

Wbittaker  v.  Ganiett,  3  Bush  (Ky.),  402.  (Mass.),  297, 
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to  the  party,  and  which  cannot  afterwards  be  denied  without  a 
breach  of  good  faith.  Of  the  former  class  are  all  agreements 
of  counsel,  dispensing  with  legal  proof  of  facta.'  So  if  a  mate- 
rial  averment,  well  pleaded,  is  passed  over  by  the  adverse  party, 
without  denial,  whether  It  be  by  confession,  or  by  pleading  some 
other  matter,  or  by  demurring  in  law,  it  is  thereby  conclusively 
admitted.^  So  also  the  payment  of  money  into  court,  under  a 
rule  for  that  purpose,  in  satisfaction  of  so  much  of  the  claim  ag 
the  party  admits  to  be  due,  is  a  conclusive  admission  of  the  char- 
acter in  whichthc  plaintiff  sues,  and  of  his  claim  to  the  amount 
paid.*  The  latter  class  comprehends,  not  only  all  those  declara- 
tions, hut  also  that  line  of  conduct  by  which  the  .party  has  in* 
duced  others  to  act,  or  has  acquired  any  advantage  to  himself.* 
Thus,  a  woman  cohabited  with,  and  openly  recognized,  by  a  man, 
as  his  wife,  is  conclusively  presumed  to  be  such,  when  he  is  sued 
as  her  husband,  for  goods  furnished  to  her,  or  for  other  civil 
liabilities  growing  out  of  that  relation.^  So  where  the  sheriff 
returns  anything  as  fact,  done  in  the  course  of  his  duty  in  the 
service  of  a  precept,  it  is  conclusively  presumed  to  be  true  against 
him.'  And  If  one  party  refers  the  other  to  a  third  person  for 
information  concerning  a  matter  of  mutual  interest  in  contro 
versy  between  them,  the  answer  given  is  conclusively  taken  as 
true,  against  the  party  referring.^  This  subject  will  hereafter 
be  more  fully  considered,  under  its  appropriate  title.* 

§  28.  Infanta  and  mani«d  wom«n.  Conclusive  presumptions  of 
law  are  also  made  in  respect  to  infanta  and  married  women. 
Thus,  an  infant  imder  the  ^e  of  seven  years  is  conclusively  pre- 
Bomed  to  be  incapable  of  committing  any  felony,  for  want  of 
discretion; '(a)  and,  under  fourteen,  a  male  infant  is  presumed 
incapable  of  conmiitting  a  rape.' (6)     A  female  under'  the  age  of 

I  See  infra,  «$  169,  170,  IBS,  204,  205  ;  Eohn  v.  Harah,  3  Rob.  (La.)  18. 

•  Youna  ».  Wright,  1  Camp.  139  ;  Wilwn  p,  Tomer,  1  Taunt.  8»8.  But  if  a  deed 
iitdmltteiria  pleading,  there  must  still  be  proof  oC  its  identit;.  JohnataiiD.  Cotting- 
bam,  1  Armst.  Hncartn.  &  Ogle,  11. 

•  O™  V.  Pan7,  1 T,  R.  484  ;  Wdtkins  v.  Towen,  3  T.  K,  276  ;  Griffith*  v.  Williatns, 
1  T.  R  710.     See  in/™.  §  205,  vol.  ii.  §  600. 

•  See  i-nfra,  9S  184,  195,  19S,  207,  208. 

•  WatAOD  p.  Threlkeld,  2  Esp.  637;  Monro  o.  De  Chemant,  4  Canopb.  S16  i  Rabin- 
■on  V.  Mahon,  1  Caiiipb,  245  ;  post,  5  207. 

•  Simmons  v.  Bradford,  IS  Mass.  82. 

'  lilavd  D.  Willan,  ]  Esp.  178  ;  Delesline  v.  Greenland,  1  Bay,  453  ;  Williams  v. 
lanra,  I'Camp.  364  ;  Burt  t>.  Palmer,  5  £ap.  145. 

<  See  infra,  K  I6d-213. 

>  *  Bl.  Comm.  23. 

■  1  Hale,  P.  C.  630;  1  Russell  on  Crimes,  801,  6th  Eng.  ed.  859  ;  Reg.  t>.  Philip^ 
e  C.  *  P.  7S6  i  Reg.  V.  Jordan,  P  C.  t  P.  118. 

(a)  SeejNwf,  to),  iiL  i*.  (b)  Seepoit,  toI.  iii.  5§  i,  21E. 
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ten  years  is  presumed  incapable  (^  consenting  to  sexual  ioter- 
coLirse.^  Where  the  husbuLd  and  vife  cohabited  together,  as 
such,  and  no  impotencj  is  proved,  the  issue  is  conclusively  pre- 
sumed to  be  legitimate,  though  the  wife  is  proved  to  have  been 
at  the  same  time  guilty  of  iDfidelity.*(i;)    And  if  a  wife  act  in 

■  1  Ru»m11  on  Crimes,  BIO,  Gth  Enf;.  ed.  STI. 

4  Copa  r.  Copa,  1  Moo.  It  Hah.  S«S,  276 ;  Horns  «.  Daviw,  S  C.  ft  P.  !1S ;  St. 
Gforge  i>.  St.  Margaret,  1  Balk.  123;  Bsobury  Peeniga  Case,  2  S«lw.  N.  P.  <bj 
Wheaton),  SaS ;   H.  c.  1  S[m.  ft  Stu.  1S3 ;  Rex  v.  Luffe,  S  Katt,  193.     But  if  Ihey 

lived  >!wrt,  thoufth  wittiiii  >uch  distance  u  afTorded  an  oiipartunityfar  intCTCDurae,  tbie 

prrsumplion  of  ligitimic;  of  tba  is«ae  may  be  rebutted.  Morris  n.  Oavias,  6  C.  &  Firi. 
163.  Non-accesi  ia  not  preaomed  Trom  tne  bet,  that  the  wife  lived  in  adaltery  with 
aootber ;  it  innst  be  proved  aliuaiU.    K«gina  ».  HaoaGeld,  1  Q.  t  Dav.  7.    PMf,  £  81. 

(c)  Thii  is  now  held  a  mbnttable  pre-  mambered  that  the  huaband  and  vifa  it* 

suiuplioa.     It  is  (tated    bv  Mr.  Stepnen  not  allowed  to  give  evidence  on  the  qnes- 

as  fnllnws,  Digest  of  Evidence,   art.  SS  :  tion  of  non-access,  and  therefore  it  ia  im< 

' '  The  fact  that  any  person  was  bom  dur-  posaible  to  prove  that  Uiere  wu  no  acceaa. 

isf!  the  coatinuaiice  of  a  valid  marriam  All  that  cau  be  done  is  to  show  cii'cuin- 

bettreezi  hismotberandaojinao,  orwitbm  etances,    from  which   non-sccesa  may  be 

auch  B  time  after  tbe  disaolutiab  therpof,  iDferred,"  and  ha  states  the  law  as  estab- 

and    before    the   celebration    of   another  lished  iii  the  Banbury  Peerage  Case,  1  3. 

valid  marriage,  that  his  mother's  husband  k  9.  153.   and   rrcognized   in   Horris  e. 

could  have  been  his  father,  is  conclusive  Daviea,  S  CI.  ft  F.  163,  SSI,  sa  follows : 

proof  (hat  he  ii  the  legitimate  child  of  hie  "  That  when  hnstuuid  and  wife  have  op- 

muther's  biubaud,  unleaa  it  can  be  shown  portunities  of  access,  the  presumption  of 

either  that  bis  mother  and  her  husband  legilimaey  may   he  rebutted   by  circnin- 

hed  no  access  to  each  other  st  any  time  sCaaces  inducing  ■  contrary  presumption, 

when  he  could  have  been  begotten,  regard  and  that  non-access  or  non -generating  ao 

heing  had  both  to  the  date  of  the  birth  and  ce**  msy  be   proved   by   means  of  anch 

the  physical  condition  of  the  bnaband,  or  legal  evidence  as  is  admissible  iu  eveij 

that  the  ctTcnmMauces  of  their  acces  (if  other  case  in  which  a  legal  fact  has  to  be 

any)   were   such  as  to  render  it  highly  proved."     In  Pittsford  v.  Chittendon,  M 

improbable  tbst  sexual   intercourae   toot  VL  Gl,  the  agreed  statement  of  facts  upon 

place  between  them  when  it  occurred."  which  the  case  was  tried,  stated  that  a  fe- 

Legge  D.  Edmonds,  25  L.  J.  Eq.  135,  p.  male  pauper  was  married  August  SB,  1857, 

135^  Reg.  V.  Mansfield,  1  Q.  B.  144i  Ride-  to  a  man  who  deserted  her,  and  removed 

out's  Trusts,  L  R.  10  Eq.  4]  i   Philliiia  to  CalifamlB  in  ISSO,  where  be  lemained 

«.  AUen,  2  Allen  (Mass.),  453  ;   Sulliran  so  far  as  known;  that  in  1864  a  child 

V.  Kelly,  S  Allen  (Mass.),  148  ;   Pittsford  was  bom  to  tbe  pauper,  who  waa  removed 

v.  Chittendon.  58  Vt.  5]  ;  SCste  r.  Pet-  to  the  town  of  Chittendon,  as  a  pauper, 

taway,  3  Hawka,  623  ;  Com.  v.  Shepheid,  on  an  order  of  removal  niade  in  1872,  when 

6  Biun.  283  ;  Tste  t.  Penne,  7  Mart  (La.)  said  child  was  about  eight  ynn  old.    The 

N.  3.  648;   Cross  D.  Cross,  3  Paise,  139;  court  held  that  the  husband  cleariy  had  no 

Com.   V.   Weniz,   1  Ashm.  269  ;   Vaughn  opportunity  of  access  to  the  pBU|ier  after 

D.   Rhodes,    2  UcCord,  227;  Cak^olle   b.  his  desertion  of  her  in  1860,  and  could  not 

Ferris,  26  Barb.  177  ;  Strode  d.  Uagowan,  have  been  tbe  father  of  the  child  bom  of 

8  Bush,  6S1 ;  Van  Aeniamn.  Van  Aemam,  her  in  1861,  and  that  the  child  was  illegt- 

1  Barb.  Ch.  375;   Herring  d.  Goodson,  43  timate.     In  Rei  a.   Haidstane,  12  F.ast, 

Miss.  392  ;   Ueau  v.  State,  29  lud.  4S3.  550,  it  was  held  that,  in  a  ease  where  the 

In  Hanes  v.  Draecer,  L.  R.  23  Ch.  Div.  husband  wai  gone  bevond  the  saas  for  two 

173,  the  case  raised  tbe  question  of  legiti-  years  next  before  the  birth  of  a  child  tMme 

macy  of  a  daughter.     It  was  proved  tbat  by  his  wife,  she  reniaining  at  home,  the 

■he  was  bom  during  her  father's  lifetime,  conclosion  was  irresistible  tbat  the  child 

and  Kay,  J-,  says  :  "  That  fact  is  prima  was  a  bastanl.     Also  in  The  Barony  of 

facie  evidence  that  she  was  legitimate.    It  Saye  and  Sele,  1  H.  L.  Cas.  607,  it  was 

has  been  argued   that   such  presiimption  held  that  the  illegitimacy  of  a  child  bom 

can  only  be  rebutted  by  positive  evidence  of  ■  married  womau  is  established  l:^  evi< 

of  non-access  of  the  bnaband  to  the  wife  dence  of  bet  husband's  residing  in  another 

during  such  time  as  might  make  him  the  kingdom  during  tbe  time  the  child  must 

father  of  tbe  child.    Bat  it  must  be  re-  have  been  begotten,  oi  Moen  waa  impcw- 
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company  with  her  husband  in  the  commission  of  a  felony,  other 
than  treason  or  homicide,  it  is  conclusively  presumed,  that  she 
acted  under  his  coercion,  and  consequently  without  any  guilty 
intent^  (({) 
§  29.  SnrrivonUp.    Where  the  succession  to  estates  is  con- 

*  4  BL  Comm.  2S,  29 ;  Anon.,  2  Eut,  P.  C.  GS9. 

rible.      And  In   Pittoraon  r.   OEUnes,    6  ramptiaii  ariaei  though  he  maj  b«  In  tn- 

How.  U.  S.  G50,  it  wu  held  that  the  legf.  other  room.     Com.  v.  Burli,  mpra  ;  Com. 

timicy  of  the  issue  bora  of  a  njarried  wo-  o.  Miinsey,  112  Man.  287  ;  Com.  v.  Fla- 

nuD  may  be  impugned  b]r  endence  showing  herty,  110  UaaL  464.     The  presumption 

it  to  be  impossibu  tor  the  huiibtuid  to  be  of  coercion  eitenda  also  to  tarti  commit- 

the  father.  ted  by  the  wife.     The  presence  of   the 

In  Qardner «.  Gardner,  L.  R.  2  Anp.  husband  when  the  tort  was   committed 

Cas.  728,  vhere,  after  an  open  courtslilp  niaes  a  premmption  that  it    was  done 

andconstantintercourse.a  manand  woman  by  his   direction,   but   Ibis   presumption 

married,  the  woman  being  at  the  time  of  is  not  concIasiTe.      Franklin  a  Adminia, 

"  '[1  an  advanced  and  viaitile  Appeal,  116  Pa.  St  63S{   Cassin   v.   De- 


state  of  pregnancy,  and  a  child  was  bom  lanej,  S8  N.  Y.  17S.     Tbia  presumption 

in  less  than  seven  weeks  aftor  the  marriage,  is  ^so  of  force  against  the  busband,  aa 

hotd  Caims  treated  it  as  a  presumption  of  welt  as  in  favor  of  the  wife.    For  instance, 

fiicl,  that  the  child  was  the  child  of  the  in  the  case  where  a  man  was  indicted  for 

busbond.    This  was,  howevsi,  a  case  of  keeping  and  maintaining  a  common  rnii- 

Scotch  law,  and  he  intimated  that  by  the  aance,  to  wit,  a  house  of  ill-fanie,  it  was 

law  of  England  it  would  be  a  presumption  held  that  the  evidence  of  acts  done  bj  hit 

of  law.  wife  in  bia  immediate  presence  were  pre- 

((f)  This  preaomption  hss  been  much  lumed  to  be  done  bv  his  direction.  Com,  ■ 
weakened  by  the  recent  decisions.  At  v.  Hill,  145  Mass.  305.  This  presumption 
present  Ihe  rule  as  established  by  the  caaes  raises  only  a'  prima  /aeie  ease,  and  may 
aeems  to  be  that  when  it  ia  shown  that  a  be  met  by  evidence  that  the  act  was  dona 
crime  has  been  committed  by  a  married  agaiost  the  wiU  of  the  husband.  For  in. 
woman  in  the  presence  of  her  husband,  if  stance.  If  the  act  related  to  his  wife's  sep- 
it  is  not  shown  that  she  took  a  willing  and  arate  property,  as  in  the  above  case,  where 
active  part  in  the  crime,  or  was  the  inciter  the  house  which  waa  illegally  kept  nsa 
of  it,  a  presnmptioo  of  law  exists  that  she  owned  by  the  wife,  the  husband  is  pre- 
was  nniler  his  coercion,  bnt  if  evidence  lumcd  to  have  compelled  her  to  so  keep 
tending  to  show  willing  particijiatiou  is  it,  but  he  may  introduce  evidence  to  show 
put  in,  the  question  is  for  the  jury  npon  that  he  remonstrated  with  her  and  forbade 
the  nbole  evidence,  whether  the  woman  her  so  to  use  it,  and  the  wbole  question 
took  such  a  part  in  the  crime  as  to  abow  will  then  be  one  of  fact  for  the  jury  to  find 
that  she  was  exercising  her  own  free  will,  whether  he  did  or  did  not  consent  to  bu«1i 
and  noa  not  acting  nnder  compulsion  by  nee.  The  fact  that  the  property  was  the 
her  huflbead.  Reg.  v,  John,  13  Cox,  Cr.  wife's  would  weaken  the  presumption  of 
Cas.  !00 ;  Reg.  p.  Torpey,  12  Id.  45 ;  Beg.  coercion,  but  would  not  do  away  with  it 
V.  Cohen,  11  IJ.  99;  Ooldatcinr.  People,  82  Com.  v.  Hill,  supra. 
N.  ly.  231  i  United  States  d.  De  Quiifeidt,  A  further  presumption  has  been  held  to 
2  Crim.  L,  Mag,  211  ;  Seller  p.  People,  77  arise  under  recent  statutes  providing  for 
H.  Y.  411 J  Hex  ».  Hughes,  2  Lewin,  C.  C.  the  separate  ownership  of  property  by 
229 ;  Etex  p.  Polhird,  8  C.  &  P.  563 ;  Reg.  married  women.  In  this  case  property  in 
e.  Stapleton,  1  Jeff.  C.  C.  63 ;  Com.  v.  posseMion  of  the  husband  is  presumed  to 
Bark,  11  Gray  (Mass.),  437;  Com.  v.  belong  to  hin>  and  not  to  the  wifs.  This 
Eagan,  103  Mass.  71  ;  Com.  «,  Butler,  1  presumption  ia  said  to  be  a  violent  one, 
Allen  (Mass.),  4  ;  Com.  v.  Hopkins,  133  but  is  adhered  to  for  the  purpose  of  pro- 
Mass.  381  ;  Com.  v.  Gormley,  Id.  580;  tecting  creditors.  If  the  wife  sets  Dp 
Com. P.Conrad,  28  Leg.  Int,310;Com.  r.  a  claim  to  it  aa  ssainst  her  hnsbanda 
Lindsay,  2  Leg.  Cbron.  232.  creditors,  she  must  show  that  it  is  lien. 

The  presence  of  the  husband  may  be  The  burden  of  proof  is  upon  her,  and 
coDStmclive  bh  well  as  actual.  If  the  the  evidence  mnnt  be  clear  and  satis- 
woman  is  so  near  him  as  to  be  nnder  his  factory.  Kingsbury  v.  Davidson,  112  Fa- 
immediate  influence  and  control,  the  pte-  St.  3S3. 
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ceraed,  the  queatioo,  wbich  of  two  peraong  is  to  be  presumed  the 
flurviror,  where  both  pentfud  in  the  lame  calamity,  but  the  cir- 
cumstances of  their  deaths  are  imkDOWD,  has  been  considered  in 
the  Roman  law,  and  in  several  other  codes;  but  in  the  common 
law,  no  rule  on  the  subject  has  been  laid  down.  By  the  Roman 
law,  if  it  were  the  case  of  a  father  and  son,  perishing  together  in 
the  same  shipwreck  or  battle,  and  the  son  was  under  the  age  of 
puberty,  it  was  presumed  that  be  died  first,  but  if  above  that  age, 
that  be  was  the  survivor;  upon  the  principle,  that  in  the  former 
case  the  elder  is  generally  the  more  robust,  and,  in  the  latter, 
the  younger.*  The  French  code  has  regard  to  the  ages  of  fifteen 
and  sixty;  presuming  that  of  those  under  the  former  ^e  the 
eldest  survived;  and  that  of  those  above  the  latter  age  the 
youngest  survived.  If  the  parties  w^re  between  those  ages,  but 
of  different  sexes,  the  male  is  presumed  to  have  survived;  if 
they  were  of  the  same  sex,  the  presumption  is  in  favor  of  the 
survivorship  of  the  younger,  as  opening  the  succession  in  the 
order  of  nature.^  The  same  rules  were  in  force  in  the  territory 
of  Orleans  at  the  time  of  its  cession  to  the  United  States,  and 
have  since  been  incorporated  into  the  code  of  Louisiana.^ 

§  30.  Bnrvivoralilp.  This  question  first  arose,  in  common-law 
courts,  upon  a  motion  for  a  mandamus,  in  the  case  of  General 
Rtanwix,  who  perished,  together  with  bis  second  wife,  and  big 
daughter  by  a  former  marriage,  on  the  passage  from  Dublin  to 
England;  the  vessel  in  which  they  sailed  having  never  been 
heard  from.  Hereupon  his  nephew  applied  for  letters  of  admin- 
istration, as  next  of  kin;  which  was  resisted  by  the  maternal 
uncle  of  the  daughter,  who  claimed  the  effects  upon  the  presump- 
tion of  the  Roman  law,  that  she  was  the  survivor.  But  this 
point  was  not  decided,  the  court  decreeing  for  the  nephew  upon 
another  ground ;  namely,  that  the  question  could  properly  be 
raised  only  upon  the  statute  of  distributions,  and  not  upon  an 
application  for  administration  by  one  clearly  entitled  to  admin- 

■  Dig.  lib.  34,  tit  G ;  De  rebus  Jubiis,  1.  6,  JS  1.  3  ;  Id.  I.  16,  22,  23  ;  Hsnochiai 
de  Pn»uiapt.  lib.  1,  QuGSt.  i.  n.  8,  B.  Tbia  rule,  liowevRr,  wu  sulyect  to  some  eicep- 
tioiM  for  Ihe  bnnetit  of  matben,  ^troQS,  and  beneHcisries, 

■  Code  Civil,  %%  720,  721,  722;  Duranton,  Caara  de  Droit  Pran;ais,  torn.  ri.  pp.  39, 
42,  *3,  48,  67,  69 ;  Roifron,  Cfflle  Ciril  Eipli.  411,  412  ;  Toulliar,  Droit  Civil  Fmn- 
fais,  tom.  iv.  pp.  70,  72,  73.  Bj  the  M&hometan  law  of  India,  when  relatires  thut 
periBb  together,  "  il  is  to  be  presumed  that  the/  all  died  at  the  same  moment,  and  the 
property  ot  each  shall  pass  to  his  tivinf^  heira,  withgnt  any  portion  of  it  vesting  in  bit 
companions  in  misfortane."  See  Baillie's  Hoohummudan  Law  of  Inheritance,  172. 
Such  also  was  the  rule  of  the  ancient  DaDiah  law.  "  Filiaa  in  commiinione  cum  patre 
et  matre  denatiia.  pro  non  nato  hahetor."     Anchor,  Lei  Cimbrica,  lib.  1,  c.  9,  p.  21. 

'  Civil  Code  of  Louisiana,  art.  930-933 ;  Digest  of  the  Civil  Laws  of  the  TenitoiT 
of  0^1eBll^  art.  flO-63. 
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ister  hj  conaanguiDity.'  The  point  was  afterwards  raised  ia 
chancery,  where  the  case  was,  that  the  father  had  bequeathed 
■  legacies  to  such  of  his  children  as  should  be  liviug  at  the  time  of 
h)9  death;  and  he  having  perished,  together  with  one  of  the 
legatee^,  by  the  foundering  of  a  vessel  on  a  voyage  from  India  to 
England,  the  question  was,  whether  the  legacy  was  lapsed  by  the 
death  of  the  son  in  the  lifetime  of  the  father.  The  Master  of 
the  Rolls  refused  to  decide  the  question  by  presumption,  and 
directed  an  issue,  to  try  the  fact  by  a  jury.^  But  the  Prerogative 
Court  adopts  the  presumption,  that  both  perished  together,  aud 
that  therefore  neither  could  transmit  rights  to  the  other."  In 
the  absence  of  all  evidence  of  the  particular  circumstances  of  the 
calamity,  probably  this  rule  will  be  found  the  safest  and  most 
convenient;*  but  if  any  circumstances  of  the  death  of  either  party 
can  be  proved,  there  can  be  no  inconvenience  in  submitting  the 
question  to  a  jury,  to  whose  province  it  peculiarly  belongs,  (a) 

<  Rrg.  V.  Dr.  Haf,  1  W.  Bl.  640.  The  matter  wu  aflerwards  com  prom  i«^,  upon 
th«  recoremendation  of  Lord  Manstfeld,  vrho  laid  he  knew  of  no  legal  princtple  on  which 
lie  could  decide  it.    See  2  FhiUim.  2S8,  in  n.  ;  Feanie's  Poatb.  Works,  38. 

*  MuoD  n.  ManOD,  1  Meriv.  808. 

■  Wright  D.  Netherwood,  2  Sulk.  CSS,  a.  (a)  by  Eraoa;  more  fully  reported  under 
the  name  of  Wright  v,  Sarmuda,  i  FhilKm.  296-277,  o.  (c)  :  Taylor  v.  Diplock,  2 
Phillim.  261,  277,  280  ;  Selwyti's  Case,  3  Hagg.  Eccl.  74S  ;  la  the  Goods  of  Murray, 
1  Cart  S96;  Satterthwaite  o.  Poirell,  1  Curt.  705.  See  also  2  Kent's  Comm.  43S, 
43S  (4th  ed.),  n.  (b).  In  the  brief  note  of  Colvin  r.  H.  M.  Procurator-Gen.,  1  Hagg. 
Eccl.  92,  where  the  husband,  wife,  aod  iofsnt  child  [[(  any)  periabed  together,  the 
court  seem  to  bare  held,  that  the  prima  fade  preBumiitioD  of  law  waa  that  the  hus- 
band lurriTed.  But  the  point  was  not  much  moTed.  It  was  also  raised,  but  Dot 
disposed  of,  in  Mcehring  v.  Mitchell,  1  Barb.  Ch.  264.  The  subject  of  presnmed 
surriTorship  is  fully  treated  fay  Mr.  Burge,  in  his  commentaries  on  Cnlonisl  and  For- 
eign Laws,  vol.  iv.  pp.  11-29.  In  Chancery  it  has  recently  been  held,  that  a  preMimp- 
tion  of  priority  of  death  might  be  raised  from  the  compHratiTe  age,  health,  and  strength 
of  the  parties  ;  and,  therefore,  where  two  brothers  periaheJ  by  shipwreck,  the  circum- 
stances being  wholly  unknowD,  the  elder  bring  the  master  and  the  younger  the  second 
mate  of  the  ship,  it  was  preamned  that  the  latter  died  6rat.  Sillick  v.  Booth,  1  Y.  ft 
C.  New  Cas.  1 17- 

*  It  was  Bobeld  in  Coye  v.  Leach,  8  Hetc.  371.  And  see  MKhring  b.  Hitchett,  I 
Barb.  Ch.  264. 

(a)  This  presumption  has  been  much  Catherine,   Frederick,   and   Alfred.     Mn. 

diseuased  in  several  English  and  American  Underwood  executed  a  similar  will  in  faror 

cases.    The  leading  case  among  the  mod-  of  her  husband  and  children.      About  « 

em  cases  is  Underwood  v.  Wing,  which  week  after  these  wills  were  executed,  Hr. 

was  heaH  befora  the  Master  of  Uie  Rolls  and  Mrs.  Undt^rwood  and  their  three  cbil* 

in  1854,  19  Bear.  459,  and  on  appeal  be-  dren  (being  the  only  children)  took  tutf- 

fore  the  Lord  Chancellor,  t.ard  Cranworth,  sage  on  board  a  ship.     The  ship  was  lost 

in   ISS5,  4  De  O.  M.  &  0.  633,  and  an-  on  the  voyage,  and  they  were  all  drowned; 

other  branch  of  the  same  case  in  which  one  men  alone  escaped  from  the  wreck,  a 

the  same  point  arose.  Wing  v.  Angrave,  seaman,  who  was  examined  in  the  cause, 

8  H.  L  Caa.  183-  and  who  testified  that,   on  the  tnomiug 

The  facts  were  these  :  Mr.  Underwood  of  October  19,  the  vessel  went  npon  her 

made  a  will,  of  which  the  material  part  starboard  beam  ends ;  that  whilst  the  ship 

in  this  case  was  a  devise  in  trust  for  bis  was  in  this   position,   the  sea  makiHK  a 

wife  in  fee,  and  in  case  she  should  die  in  clean  breach  over  her,  Mr.  and  Mrs.  On- 

his  lifetime,  in  trust  for  his  three  childreii,  derwood  and  the  two  boys  were  dcftwo  oat 
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§  31.  PrMnmptitMu  to  tha  Uw  of  iwtloiw.     CooclosiTe  presomp- 
tionB  of  law  are  not  naknown  to  tho  lam  of  ndttoiu.     Thus,  if  a 


utes  aftemnls,  they  nere  *11  stBtvliDg  to-  or  physical  condition  of  the  persoDs  who 
gethcr  on  the  siile  of  the  ebip,  the  busbsnd  peruhed,  from  which  a  reBaonable  inference 
with  hia  wife  in  hia  armii,  and  the  two  of  mrrivaiihip  may  b«  drawn,  ancli  infor- 
bofs  clinging  ta  their  niotber,  alt  elaaped  endal  proof  may  aoffice.  1q  any  oose  if 
together;  that  whilst  in  thii  positioa  a  there  ii  eridence  ariitng  from  the  nature 
•ea  awept  them  ofl^  and  he  caw  them  no  of  the  accident,  and  the  manner  of  death 
more,  and  hia  belief  waa  that  they  all  of  the  partiei,  which  tends  to  show  that 
went  down  together,  instantly.  He  also  aome  one  did  in  fact  BUrrive  the  othen,  the 
deacnbed  the  manner  of  the  death  of  the  whole  qnestion  ia  one  of  fact,  to  be  decided 
danghter,  CatheriDC,  whom  he  aatiated  to  in  each  caM  by  the  jary  before  whom  tbe 
Ush  to  a  »p«r  in  hope  af  saving  her  lif^  caaae  is  brought  Underwood  r.  Wing, 
and  it  ii  certain  that  she  anrriTod  bet  19tlaaT.4C9i  4Dea.  H.  ftG.  633;  Wing 
bther  and  mother  and  brothers  for  some  n.  Anemve,  8  H.  L.  Cas.  183  ;  Wollaston 
little  time,  probably  about  bslf  an  hoar.  v.  Berkeley,  L.  R.  2  Ch.  Div.  SIS:  B» 
There  wu  conndsmble  expert  testimony  Pbenf  s  Traata,  L.  B.  5  Ch.  130  ;  Re  Uur- 
of  medical  men  npon  the  probabilitiea  of  lay,  1  Curt  396  ;  Taylor  d.  Uiplock,  3 
niTTiTorship  based  upon  ace,  tei,  and  Phil.  Ecc.  R.  S61  ;  Smith  v.  Croom,  7  Fla. 
physical  constitntion.  In  the  report  of  81  ;  Newdl  v.  Nieholi,  12  Hun  |N.  Y.), 
the  caae  in  4  De  G.  M.  ft  0.  p.  657,  the  601 1  &  c.  75  IT.  Y.  7S  ;  Pell  v.  Ball, 
linion  of  Mr.  Jnitioe  Wifihtman  &  Baron  1  Cher.  (S.  C.)  Eq.  09  ;  Kobiniou  «.  Gal- 
iartinon  thU  point  U  as  follows:  "Tha  lier,  2  wood,  0.  0.  ITS;  Stinde  r.  Eidg. 
qnestion  of  sorvi»orship  is  tha  sabject  of  way,  55  How.  (N,  Y.)  Pract.  SOI ;  Stinde 
eridence  to  be  produced  before  the  tribu-  ».  Goodrich,  3  R«df.  (S.  Y. )  Snrr.  87 ;  Mat> 
nal  which  is  to  decide  npon  it,  and  which  ter  of  Ridgway,  <  Id.  226  ;  Kansas,  &c., 
is  to  determine  it  as  any  other  fact  i  "  and  S>  Ii>  Co.  v.  Hillec,  2  Col.  Terr.  443. 
proceeds  to  say  that  scientific  opinion  on  Tbe  rale  that  there  is  no  preaumption  as  to 
the  probabilitiea  ia  mere  guess-work,  and  snrvilorahip  of  thoaa  who  perish  in  a  cam- 
not  evidence  for  a  conrt  to  act  npon.  In  mon  disaster,  bnt  that  it  is  incumbent  on 
the  report  of  the  case  in  8  H.  L.  Caa.  198,  the  party  who  alleges  sarrivatshiposa  link 
Lord  Campbell  says :  "  In  our  jarispru-  in  his  title  to  prove  auch  survivorship  waa 
dence,  when  the  question  arises  which  of  followed  in  the  case  of  the  will  of  Abram 
two  individuals  who  perished  br  tbe  same  Ehle,  73  Wis.  445,  the  court  citing  [fewell 
calamity  aurrived  tbe  other,  there  is  no  v.  Nichols,  76  N.  Y.  78,  and  Fuller  v.  Lin- 
inference  of  law  from  age  or  sei,  and  the  zee,  135  Mass.  468.  The  court  in  the  case 
question  ii  to  tie  decided  npon  all  the  cir-  of  the  will  of  Abram  Ehle  goes  very 
cnmstauces  of  the  case."  He  then  says  minutely  into  tbe  evidence  of  tbe  disaster 
there  was  evidence  founded  upon  the  age,  which  waa  the  destruction  of  a  dwelling- 
aei,  and  state  of  health  of  tbe  hasband  house  by  iira,  and  arrives  at  sufficient  evi- 
and  wife,  which  might  have  justiBed  a  dance  from  Ihe  location  of  the  rooms,  the 
tinding  that  the  husband  was  [he  lur-  location  of  the  bodies  when  found,  the 
vivor,  but  it  was  counterbalnnceil  by  the  clothing  upon  them,  the  noises  heard  by 
evidence  that  they  perished  at  the  same  witnesses  during  the  conflagration,  and 
time,  go  that  there  wna  not  such  a  clear  other  facts,  to  find  that  one  person  did,  in 
prepondemnee  of  evidence  in  favor  of  the  fact,  survive  the  others,  treating  the  ques- 
■urvivonhip  of  the  husband  as  would  Jus-  tion  ai  a  nuestion  of  fact  npon  all  the  r— 


ai; 


The  rale  aa  Dow  established  by  the  Eng-  in  a  recent  cnse  in  Maine,  the  coart  hold- 

lith  and  American  eases  is,  that  where  it  ins  that  in  the  absence  of  evidence  from 

itprovedthat  two  or  mors  persons  perished  which  the  contrary  may  be,inferred,  all 

in  the  same  calamity,  there  is  no  presump-  may  be  considered  to  have  jR-nnhed  at  the 

tion  of  law  that  one  survived  the  others,  same  moment ;  not  because  that  fact  is  pre- 

or  that  all  perished  at  the  same  time  ;  the  sumed,  but  because  from  failure  to  prove 

bntden  of  proving  that  one  survived  the  the  contrary  by  those  asserting  it,  property 

others,  or  that  all  perished  simnltaneonsly,  rights  must  necessarily  be  settled  on  that 

is  on  the  person  who  asserts  such  to  be  the  theory.     In  that  case  the  father  was  a  man 

filct     If  death  by  the  same  calamity  is  forty  years  of  age,  and  his  minor  children 

all  that  ia  proved,  the  person  who  aaaerts  nnd«r  ten.    The  laat  known  of  either  wai 
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Deatr&l  Tessel  be  found  carrjing  deapatcbes  of  the  enemy  be- 
tween different  parts  of  the  enemy's  dominions,  their  effect  is 
preamned  to  be  hostile.^  The  spoliation  of  paperSy  by  the  cap- 
tnred  party,  has  been  regarded,  in  all  the  States  of  Continental 
finrope,  as  conclusive  proof  of  guilt;  but,  in  England  and  Amer- 
ica, it  is  open  to  explanation,  unless  the  cause  labors  under  heavy 
saapicions,  or  there  is  a  vehement  presumption  of  bad  faith  or 
gross  prevarication.' 

§  32.  Baaed  on  ezpedioncy.  In  these  cases  of  conclusive  pre- 
sumption, the  rule  of  lav  merely  attaches  itself  to  the  circum- 
stances, when  proved ;  it  is  not  deduced  from  them.  It  is  not  a 
rule  of  inference  from  testimony;  bat  a  rule  of  protection,  as 
expedient,  and  for  the  general  good.  It  does  not,  for  example, 
assume  that  all  landlords  have  good  titles ;  but  that  it  vill  be  a 
public  and  general  inconvenience  to  suffer  tenants  to  dispute 
them.  Neither  does  it  assume,  that  all  averments  and  recitals 
in  deeds  and  records  are  true ;  but  that  it  will  be  mischievous,  if 
parties  are  permitted  to  deny  them.  It  does  not  assume  that  all 
simple  contract  debts,  of  six  years'  standing,  are  paid,  nor  that 
every  man,  quietly  occupying  land  twenty  years  as  his  own,  has  a 
valid  title  by  grant;  but  it  deems  it  expedient  that  claims  op- 
posed by  such  evidence  as  the  lapse  of  those  periods  affords, 
should  not  be  countenanced,  and  that  society  is  more  benefited 
by  a  refusal  to  entertain  such  claims,  than  by  suffering  them  to 
be  made  good  by  proof.  In  fine,  it  does  not  assume  the  impos- 
sibility of  things  which  are  possible;  on  the  contrary,  it  is 
founded,  not  only  on  the  possibility  of  their  existence,  but  on 
their  occasional  occurrence;  and  it  is  against  the  mischiefs  of 
their  occurrence  that  it  interposes  its  protecting  jn-uhibition,* 

§  38.  DiBpi>tabl«  ptMumpUona,  The  SECOND  CLASS  of  presump- 
tions of  law,  answeiing  to  the  prentmptionee  jvrin  of  the  Roman 
law,  which  may  always  be  ovei-come  by  opposinp;  proof,*  conaiats 
of  those  termed  disputable  presumptions.  These,  as  well  as  the 
former,  are  the  result  of  the  general  experience  of  a  connection 
between  certain  facts,  or  things,  the  one  being  usually  found  to 
be  the  companion  or  the  effect  of  the  other.     The  connection, 

1  Th«  AtiluitR,  e  Rob.  Adm.  440. 

■  The  Pinrra,  S  Wbent,  £27,  241,  243,  n.  (e) ;  The  Hunter,  I  Dodk  Adm.  4S0,  tM. 

*  Sm  e  Uw  Uaff.  34S,  8GS,  356. 

*  Hmhikc.  >d  Pand.  para  it.  }  124. 

upon  their  wiliiiff  from  Scnttand.     No  evi-  their  fftther,  and  therefore  he  wu  held  to 

dmee  gave  any  li^tit  upon  the  jiarticular  have  died  withont  tame.   Johasou  r.  If  eli- 

penla   the)-  enconntered   at  death.     The  thev,  80  He.  116. 
diildrvn  nere  not  proved  to  hare  snrriTed 
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however,  in  tiiis  class,  is  not  so  intimate,  nor  so  nearlj  untversal, 
as  to  render  it  expedient  that  it  should  be  absolntelj  and  im- 
perativet;  presumed  to  exist  in  every  case,  all  evidence  to  the 
contrary  being  rejected;  but  yet  it  is  so  general,  and  so  nearly 
universal,  that  the  law  itself,  without  the  aid  of  a  jury,  infers 
the  one  fact  from  the  proved  existence  of  the  other,  in  the  ab- 
sence of  all  opposing  evidence.  In  this  mode,  the  law  defines 
the  nature  and  amount  of  the  evidence  which  it  deems  suflicient  to 
establish  aprima  facie  case,  and  to  throw  the  burden  of  proof  on 
the  other  party;  and,  if  do  oppoaii^  evidence  is  offered,  the  jury 
are  bound  to  find  in  favor  of  the  presumption.  A  contrary  ver- 
dict would  be  liable  to  be  set  aside,  as  being  against  evidence,  (b) 
§  34.  Buea  on  axp«dieiior.  The  rules  in  this  class  of  pre- 
sumption, aa  in  the  former,  have  been  adopted  by  common  con- 
sent, from  motives  of  public  policy,  and  for  the  promotion  of  the 
general  good;  yet  not,  as  in  the  former  class,  forbidding  all 
further  evidence ;  but  only  excusing  or  dispensing  with  it,  till 
some  proof  is  given  on  the  other  side  to  rebut  the  presumption 
thus  raised.  Thus,  as  men  do  not  generally  violate  the  penal 
code,  the  law  presumes  every  man  innocent ;  but  some  men  do 
trangress  it,  and  therefore  evidence  is  received  to  repel  this  pre- 
sumption, (a)    This  legal  presumption  of  innocence  is  to  be  re- 

(i>  Cnne  v.    Uordi,   6  Pet.    (tJ.  8.)  prisoitsr,  mart  be  proved,  uid  there  is  no 

S98 ;   Coin.    n.    HogtOi    113    Hsss.    7 ;  prtsiimjilion  of  her  Innoceoce.     Statr  t>. 

United    State*    v.     Wiggins,     14     Feb  Weill,  4S  Iowa,  S71  :    WtnC  v.  State,  1 

(Cr.  S.)   SSi.  Wn.  309;  Com.  v.  Whtttaker,  131   Uasi. 

(a)  Thin  preaumptioniimther  a  general  224;  People  d,  Roderigoi,  49  Cal.  9.     Is 

positive  rule  of  law  regulating  the  intra-  accoiduice  with  the  geDera^  form  of  the 

ductinn  of  evidence  in  all  cases,  t.  e.,  in  nils,  it  was  held  that  ereiy  man  is  pre- 

civil  and  criminal  eases  the  party  who  sumJed  to  be  innncrint,  in  Edwurds  o.  State, 

desires  nny  court  to  give  judgment  M  to  21  Ark.  612  ;  Case  t>.  Case,  17  CaL  59S ; 

sny  legal  right  or  liability  dependent  on  Qog^^ns  v.  Hnnroe,  SI  Ira.  S31  ;  HcEwen 

the  existence  or    non-e»istPnce    of   facts  v.   PortUnd,  1  Orea.  300  ;  Harrington  n. 

which  he  aiuertB  oT  denies  to  exist,  most  State,  19  Ohio,  284. 
prove  that  those  fncts  do  or  do  not  exist.  Another  mniim  of  the  law  which  is  of- 

Stei>hen,   Die.  Evid.  art.  93.     Therefore,  ten  celled  h)*  the  courts  a  conclusive  pre- 

if  the  State  desires  a  court  to  proninnce  a  siimptioD,  in  that  even  man  is  conclusively 

pereoD  lishle  to  a  eertain  punishnHoC,  it  presumed  to  know  the  lair,  or,  in  lietter 

must  give  evidence  to  prove  the  facts  con-  form,  igaorance  of  the  law  eicuses  no  one. 

stitntins  his  guilt  beyond   a  reasonable  The  Intter  form  of  the  rule  shows  it  to  be 

doubt,  just  as,  in  a  civil  case,  the  party  not  a  presumption,  but  a  positive  mle  of 

asking  a  decision  must  prove  his  case  by  a  law,  based  on  the  inexpediency  of  admit- 

preponderance  of  the  evidenoe.     Compare  ting  in  criminnl  trials  the  vague  exonse  of 

Wharton,  Evid.  |  1215.    That  this  is  the  ignorance  of  the  law.     Evidence  to  prove 

true  form  of  the  rule,  and  that  it  Is  not  such  an  excuse,  therefore,  is  inadmissible. 

true  that  there  is  alwavs  a  presumption  of  Unitfd  States  b.  Anthony,  11   Blatohf.  C. 

innocence,  is  shoi^n   hy  the  fact  that  in  C.  800  ;  Cam.  b.  Baglry,  7  Pick.  (Mass.), 

some  cases  no  such  presnmption  exists ;  279  :  Brent  v.  Stata,  43  Ala.  297  :  Rex  r. 

a.  g.  on  the  trial  of  an  indictment  for  sednct-  Esnp,  7  C.  A  P.  4S6  ;  Bsrronet's  Caae,  1  E. 

'      ■■       ■    ■  ■    "    1.     Biit  CbelawaaitaxistsistheUii 
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garded  b;  the  jury,  ia  every  case,  as  matter  of  evidence,  to  the 
benefit  of  which  tiie  party  is  entitled.  And  where  a  criminal 
charge  is  to  be  proved  by  circumatantial  evidence,  the  proof  ought 
to  be  not  only  consiatent  with  the  prisoner's  guilt,  but  incon- 
Bist«Qt  with  any  other  rational  conclusion.^  (b)  On  the  other 
hand,  as  men  seldom  do  unlawful  acts  witii  innocent  intentions, 
the  law  presumes  every  act,  in  itself  unlawful,  to  have  been 
criminally  intended,  until  the  contrary  appears,  (b)  Thus,  on  a 
charge  of  murder,  malice  is  presumed  from  the  fact  of  killing, 
unaccompanied  with  circumstances  of  extenuation ;  and  the  bur- 
den of  disproving  the  malice  is  thrown  npon  the  accused*  The 
same  presomption  arises  in  civil  actions,  where  the  act  com- 
plained of  was  unlawful.*    So,  also,  as  men  generally  own  the 

I  Hodge'i  Cue,  2  Lewio,  Cr.  Cm.  S27,  per  Alderson,  B. 

'  Foater'B  Crolm  Law,  3S6 ;  Hex  o.  FRrriDgUin,  Kura.  ft  Ry.  207.  Thil  point  wu 
rB-examined  and  discuBsed,  vrith  gnat  ability  and  research,  iu  York'ii  Cuae,  9  Heto.  93, 
Id  which  a  majoritj  or  the  learned  judgea  aiffinned  the  mle  u  stated  in  the  text 
Wihle,  J.,  however,  stroagly  dissented  ;  maintaining  with  great  force  oF  reaaon,  that 
the  rule  waa  founded  in  a  state  of  society  no  longer  existing  ;  that  it  was  inconsistent 
with  settled  principles  of  criminal  law  ;  and  that  it  uaa  not  supported  by  the  weight  of 
authority.  lie  was  of  opinion  that  the  following  conclnsions  were  maintained  on  sound 
principles  oF  law  and  nianifeat  juatire :  1.  That  when  the  facta  and  circumstances 
accompanying  a  homicide  an  given  in  evidence,  the  question  whether  the  ctine  is 
tuurder  or  tueoslaugbter  is  to  be  decided  upon  the  evidence,  and  not  upon  an;  preaump- 
tion  from  the  mere  act  of  killing.  S.  That,  if  there  be  any  auch  ptvsumption,  it  is  a 
presumption  of  fact ;  and  if  the  evidence  leada  to  a  reasonable  doubt  whether  the  pre- 
sumption be  well  founded,  that  doabt  will  avail  in  favor  of  the  prisoner.  3.  That  the 
bunien  of  proof,  in  every  criminal  case,  is  on  the  sovemmcnt,  to  prove  all  the  material 
allif^tions  in  the  indictment ;  and  if,  on  the  whoki  evidence,  the  jury  have  ■  reasOQa- 
hie  doabt  whether  the  defendant  is  guilty  of  the  crime  charged,  they  are  bound  to 
acquit  him. 

■  in  Bromage  e.  Proaser,  4  B.  ft  C.  247,  25fi,  26fl,  which  was  an  action  for  words 
(poken  of  the  plaintiffs,  in  their  business  and  trade  of  hankera,  the  law  of  implied  or 
l^^l  malice,  as  distinguished  from  malice  in  fact,  was  clearly  expounded  by  Mr.  Jas- 
tice  Bayley,  in  the  following  terms  ;  "  Malice,  in  the  common  sccejitation,  means  ill- 
will  against  a  person,  but  in  ita  legal  sense,  it  means  a  wrongful  act,  donp  intentionally 
without  just  cauae  or  excuse.  It  1  give  a  perfect  atrsnger  a  blow  likely  to  prodnoe 
death,  I  do  it  of  malice,  because  I  do  it  intentionslly  and  without  jiut  csose  or  ex- 
GUBO.  If  [  maim  cattle,  without  knowinjr  whose  they  are,  if  I  poison  a  fishery,  with- 
out knowing  the  owner,  I  do  it  oF  malice,  because  it  is  a  wrongful  act,  and  done 
intentionally.  IF  I  am  ansigned  of  felony,  and  wilfully  stand  mute,  I  am  aaid  to  do 
it  of  malice,  because  it  is  intentional,  and  without  just  cause  or  excuse.  Bussell  on 
Crimea,  61 1,  n- 1.     And  if  I  traduc«  a  man,  whether  I  know  him  or  not,  and  whether 

if  one  act  mder  a  law  which  is  afterwards  (b)  See  also  ante,  f  13  a,  and  pmt,  vol. 

declared  to  have  been  nnconatitutional,  h*  iii.  {  29. 

(e)  Taylor    (Ev.    g     108)    sobrtitutes 

_  'wrongfully"   instead  of  "criminally" 

w  the  law,  but  with  crsM  propriety,  as  every  unlawful 

was  conatita-  act  is  bv  no  means  criminal,     where  tlie 

tionaL     Brant  D.  State,  fupra.     Nor  is  any  act  itaelF  is  of  an  indifferent  nature,  then 

one  bonnd  to  know  the  law  of  any  State  or  the  intent  must  be  proved.     But  where  it 

eoantn  exoept  hia  own.     Rex  v.  Eeop,  7  ia  in  itself  nnlawful,  the  intent  is  pre- 

C.  *  P.  Ue ;  Finch  v.  Manafiald,  97  Maaa.  tumed,  Rex  v.  WoodFsil,  G  Burr.  2667.  the 

8S,  S^  act  being  oF  such  a  nature  aa  to  ahow  tho 
intent.     Uei  v.  Harvey,  a  B.  &  a  297. 
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personal  property  they  posseBB,  proof  of  poBBeBaion  is  preaump- 
tive  proof  of  etcnerakip.  (d)  But  p(»8e8sioii  of  the  fruita  of  crime 
recently  after  its  commisBioii,  is  prima  facie  evidence  of  guilty 
pottettion;  and,  if  unexplained  either  by  direct  evidence,  or  by 
the  attending  circumstances,  or  by  the  character  and  habits  of 
life  of  the  possessor,  or  otherwise,  it  is  taken  as  conclusive.* 
This  rule  of  presumption  is  not  confined  to  the  case  of  theft,  but 
is  applied  to  all  oases  of  crime,  even  the  highest  and  most  penal. 
Thus,  upon  an  indictment  for  arson,  proof  that  property  which 

I  intend  to  do  hint  ui  injuiy  or  not,  I  apprehsnd  tlis  law  coniiden  it  u  done  of 
nulics,  becuisa  ic  ia  wkdi^uI  nnJ  inteotional.  It  equslly  works  an  injury,  whether 
I  meant  to  piridiice  an  injuiy  or  not,  and  if  1  had  no  legHl  excuse  for  the  slander,  why 
is  he  not  to  hsTS  a  Tcinciiy  agsiaat  me  for  the  injury  it  produces  t  And  1  iliprehenu 
the  law  ivcMToizea  the  distinction  between  these  two  descriptions  of  malice,  mnlice  in 
fact  and  maaee  in  law,  in  actions  of  slander.  In  sn  ordinary  action  for  woiiis,  it  il 
sufficiont  to  charge  that  the  defendant  Kpoke  them  falsely  ;  it  is  not  nei^essary  to  stata 
tbnC  they  were  spoken  maliciously.  This  is  so  laid  down  io  Styles,  3B2,  aud  was  ad- 
jndged  npOD  error  in  Mercer  r.  S[iarks,  Owen,  51  ;  Noy,  3G.  The  objection  Iheie  was, 
that  the  words  were  not  chai-geil  to  have  been  »[iol£en  maliciously,  but  the  toiirt  aa- 
awered  that  the  words  were  themselves  mnlicious  end  slanderous,  and  therefore  the 
jud)jlneQt  was  affirmed.  But  in  actions  for  such  slander,  as  is  prima  facit  excusable 
oa  account  of  the  cause  of  speakinji;  or  writing  it,  as  in  the  case  of  servants'  cliai'acters, 
eontidential  adriee,  or  communicalion  to  peraons  *ho  ask  it,  or  have  a  right  to  expect 
it,  malice  in  fact  must  be  proved  by  tbe  plaintiff ;  and  in  Edmondsoa  t>.  SteTensou, 
BuU.  X.  P.  8,  Lord  Mansfield  takes  the  distinction  between  these  and  ordinary  actions 
uf  slander." 
1  Kext>. 
State  V.  Adi      .  . 

thiols  stolen  are  snch  as  do  not  pass  from  hnnd  to  hand  {e.  g.  the  ends  of  unhnished 
woollen  clothes),  there  being  found  in  the  prisoner's  possession,  two  months  after  thsj 
were  stolen,  is  lufflcient  to  call  for  an  explauation  from  him  how  ha  came  by  tbem.  and 
to  be  considered  hy  the  jury.  Rex  v.  Partridfje,  7  C.  1 1*.  551.  "  Furtum  prwtumitiir 
commissum  ab  illo,  penes  quern  rea  furata  invents  fuerit,  adeo  ut  si  nou  docuerit  a  <|uo 
rem  babuerit,  juat^,  ex  ilia  inventione,  poterit  subjici  tormentis."  Mascard.  De  Promt, 
vol.  iL,  Concl,  831  ;  Menooh.  De  Prsasumpt.  liv.  6,  PnejumpL  31. 

(d)  Armory  v.  Delamirie,  I  Stra.  505  ;  ness,  does  not  raiae  the  praanrnption  of 

Matcee  0.3cott,OCnsh.  (MaKS.)  1.^1)  ;  Ki!>h  ownenhip.    Soecesdon    of   Boisbanc,   SS 

«.  Stent,  21  Barb.  (N.  Y.)  333  ;  Millav  v.  La.  Ann.  109. 

Butts.SSMe.  130;  Lioscott  v.  Trask,'ld.  Thi<t  presumption  is  oneof  slight  effect, 

160  ',  Vining  v.  Baker,  G3  Id.  541.     So  <a  and  msy  perhaiH  bt  ranked  as  circumstan- 

to  real  property.     Matter*  v.  Bmwn,  1  H.  tial  evidenv^e  of  ownenhip,  rather  than  as 

&  0.  S8S.    Thia  presumption  of  ownership  a  piesnmjitinn  of  law.  KawW  v.  Brown, 

from  possession  arises  only  when  the  uhar-  tiiprn  ;  Vinint;  f.  Baker,  53  Me.  541. 
acter  of  the  possession   is  wholly  nnex-         In   nccordauce   with  the  gpnernl   nile 

plained  ;  when  the  poaaesaion  and  noiliing  that  possession   of   personal   property  ii 

mors  ia  Bbown.     If  the  evidence  nf  pos-  prima  facK  evidence  of  title,  besides  the 

•ession  is  shown  to  he  equally  consislr-nt  above  cases,  arc,  Succession  of  Alexander, 

with  an  outstanding  ownership  in  a  thiid  18  La,  Ann.  387  ;  Stoddard  v.  Bnrton,  11 

person,  as  with  a  title  in  the  one  having  Iowa,  .^S2  ;  Fish  v.  Sknt,  SI  Barb.  {N.  V.) 

the   possession,  the    presumption    is    re-  333  ;   Wilber  c.  Sisson,  G3  Id.  262 ;  An- 

hutted.     Rawley  v.  Brown.  71  N.  Y.  85  ;  drewi  v.  Beck,  23  Tex.  15S. 
New  York,   4c.  R.  H.  Co.  v.  Hnws,  58         The  proof  of  noaseasion  nf  real  estate  is 

N.  Y.  176.     So,  in  general,  jxwsession  by  primn  facif.  evidence  of  title,   Smith   o. 

n  broker,  factor,  or  agent  of  property  anch  I^nillard,  10  Johns.  (H.  Y.)  888 ;  itek- 

ns  lie  is  in  the  habit  of  having  mhUpoa-  son  r.  Denn,  S  Cow.  (N.  ¥.)  SOD. 
Kssion  in  the  regnlw  conrae  of  hia  bnd- 
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was  in  the  house  at  the  time  it  was  burnt,  vas  soon  afterwards 
found  in  the  possession  of  the  prisoner,  was  held  to  raise  a  prob- 
able presumption  that  he  was  present,  and  concerned  in  the 
ofTence.'  The  like  presumption  is  raised  in  the  case  of  murder, 
accompanied  by  robbery ; '  and  in  the  case  of  the  possession  of 
an  unusual  quantity  of  counterfeit  moneyJ  (e) 

§  35.  Iiuiomoos.  This  presumption  of  innocence  is  so  strong, 
that  even  where  the  guilt  can  be  established  only  by  proving  a 
negative,  that  negative  must,  in  most  cases,  be  proved  by  the 

*  Rickniiui't  Case,  2  East,  P.  C.  1036. 

•  WillB  on  Cireumst.  End.  72. 

I  Bex  n.  Fuller  tl  aL,  Susi.  t  Hy.  SOS. 

Si)  Hie  vei^t  of  aatborit;  »eema  to  jMCted,  tbe  deciuont  rury  gtfilj,  for  tho 

1  that  thai*  is  no  preBumptioD  of  law,  time  is  only  ono  elrinent  io  the  case.     Sis 

Uut  a  persoo's  poaemon  o{  the  fraiti  of  months  liaa  been  held  to  be  toolnng  {Reg. 

crime,  though  recent,  exclusive,  snd  un-  v.  Hairta,  8  Cox  Cr.  Cas.  S3S),  nit  two 

rxplained,  is  guilty  powausioD,  but  thnt  months,   with   circiimstaDcei  of  concod- 

this  fsct  is  prima  faeie  evidence  of  tbe  ment,  not  too  long.     Btate  v.   BenneC,  2 

prisoners  guilt,  wh)i:h  the  jury  mgy  con-  Const.  (8.  C.)  R,  fiU2.   Cf.  Stater.  Eighta, 

■ider,  alon^  with  the   other  facts  of  the  S2  N.  C.  e7fi  ;  State  *.  Adanu,  1  Hayw. 

ease,  iu  arriving  at  their  verdict.     This  is,  463, 

tberefons,  rether  a  presumption  of  tact,  or         2.   Whether  the  poasession  is  ao  exclu- 

circiimetantial  evideaeB,   and  is  governed  sive  as  to  raise  a  strong  inference  that  the 

by  the  rules  of  thnt  class  of  evidence,  prisoner  was  privy  to  the  fact  that  such 

Ciom.  V.  McOorty,  114  Ham.  3DI  ;  Slate  goods  were  in  liis  poaseaston.     So,  if  tbe 

V.   Raymond,   46    Conn.   846  ;    Statq  v.  goods  are  found  in  an  open  shed,  or  bam, 

Hodge,  60  N.  H.  GIO  ;  Ingalla  v.   State,  or  on  open  ground,  it  has  lieen  beld  tliat 

4S   Wis.  S47  ;   Stokea  v.  State,  68  Miss,  evidence  of  such  poaaeasion  is  not  adtuis- 

677  ;  Reg.  «.  Hughes,  14  Cox,  Cr.   Caa.  aible.     Rex  e.  Hughes,  11   Cox  Cr.  Cas. 

S23  ;  Reg.  «.  Harris,  8  Id.  SS3  ;  Keg.  v.  223  :  M'Qaeen  «.  Great  Western  By.  Col 

Lsngmead,    9    Id.    481  ;    Hernandez   «.  L.  R.  10  Q.  B.  669  ;   People  c.  Hurley,  8 

SUte,  B  Tex.  App.  288  ;  Sahlingir  ■>.  Peo-  Pac.  C.  L.  J.  1191 ;  3  Crim.  I..  Uag.  110; 

pie,  102  111.  241  ;  Sute  r.  Kimble,  11  Rep.  Gabliclt  c.  People,  40  Mich.  292. 
434  ;  State  r.  Kelly,  II  N.  W.  Bep.  63Gi         Though    tbe    prevailing   rule   in    the 

Henderson  v.  State,  13  Bep.  716 ;  State  v.  modem  cases  is  to  consider  this  a  presamp- 

Rights,  82  N.  C.  B7G.  tioii  of  fact,  vH  in  Slate  r.  Kelly,  73  Mo. 

The  question  whether  tbe  poeaesaion  ia  608,  it  is  saiil  that  this  is  ■  piesumption 

of  inch  a  kind,  and  to  recent,  as  to  give  of  law,   and  not  a  mere  in-esuiuiition   of 

rise  to  a  jdain  and  strong  inference  of  tbe  (act,  to  be  weighed  with  other  evidence  iu 

guilt  of  tbe  posseaaor,    in   other  worda,  the  case.     The  prisoner  in  rebutting  this 

whether  the  poAsession  as  proved  is  Ipgal  prima  fade  case,  need  only  introiluce  evi- 

prima  faeit  evidence  of  guilt,  is  genemlly  deuce  enough  to  raise  a  reasonable  doubt 

held  tobaoneoflawfor  tbeConrt,ju6t  Hs  of  hia  guilt.    Sab  linger  v.  People,  102  111. 

most  qnestiona  reUting   to  the  admissi-  241;  State  d.  Riclart,  67  Iowa,  246.     Tbe 

bilit;  of  evidence.    See  casea  ntpra.     In  same  fact  of  possession  may  alsu  be  given  in 

New  H am pe hire,  however,  Uiat  question,  evidence  as  a  cireumatancetemling  to  prove 

■s  well  as  the  effect  of  the  evidence  when  tbe  commission   of  other  olfetices,   e.  g. 

■dnitled.   ia  left  to  tbe  jury.    State  v.  burglary,  receiving  stolen  proiwrty,  arson, 

Hodge,  50  N.  H.  510.  forgery,  &c.     Stuart  v.  People,  42  Hich. 


1.   Whether  the  posBeasion   i_  __   _, , , ._  .. .   , 

cent,  that  under  all  the  cinMimstances  of  Cat.  236;  Com.  o.  Talbot,  2  Allen  (Mass.), 

the  case,  it  raises  a  strong  inference  that  Itil.     Cf.  People  D.  Ah  Sing,  3  Crinu  L. 

tbe  prinoner  olitained  the  goods  from  tbe  Hag.  IIS. 
owner.    On  thia  point,  aa  might  be  ex- 
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party  alleging  the  guilt;  though  the  general  rule  of  law  devolrea 
the  burden  of  proof  on  the  party  holding  the  aflfirmatire.  Thus, 
where  the  plaintiff  complained  that  the  defendants,  who  had 
chartered  his  ship,  had  put  on  board  an  article  highly  inflammable 
and  dangerous,  without  giring  notice  of  its  nature  to  the  master, 
or  others  in  charge  of  the  ship,  whereby  the  vessel  was  burnt; 
he  was  held  bound  to  prove  this  negative  averment'  In  some 
cases,  the  presumption  of  innocence  has  been  deemed  sufficiently 
strong  to  overthrow  the  presumption  of  life.  Thus,  where  a 
woman,  twelve  months  after  her  husband  was  last  heard  of, 
married  a  second  husband,  by  whom  she  had  children;  it  wajB 
held,  that  the  Sessions,  in  a  question  upon  their  settlement, 
rif^tly  presumed  that  the  first  husband  was  dead  at  the  time  of 
the  second  marriage.' (a) 

§  36.  Inuoomoa.  An  exception  to  this  rule,  respecting  the 
presumption  of  innocence,  is  admitted  in  the  case  of  a  libeL 

1  WillUm  V.  E.  Ind.  Co.,  3  Eut,  163  ;  Hull.  N.  P.  298.  So.  of  altegatioM  that  » 
party  liid  not  taken  the  sactameat,  Kex  d.  HawiciDt,  10  East,  211;  had  not  coDiplied 
with  the  act  of  unirorcoity,  &c.,  Povell  v.  Hilburn,  i  Wils.  355,  366;  that  gooda  were 
not  legally  iniporttnl,  Sissoou  v.  Dixon,  5  B.  &  C.  75S  ;  that  a  thsatn  wai  out  duly 
licens^,  liodwell  s.  JttrdgB.  1  C.  A  P.  230. 

*  Ret  V.  Twyoing,  3.  U.  ft  Aid.  335.  But  in  another  case,  where,  In  a  queirtton 
upon  ths  derivative  iiettlemant  of  the  aecond  wife,  it  was  provad  that  a  letter  had  bevn 
written  from  the  first  wife  from  Van  Dieman's  Land,  bearing  date  only  twenty-Eve 
days  prior  to  the  second  marriage,  it  was  held,  that  the  Swdona  did  right  in  presuming 
thnt  the  flnt  wife  wan  living  at  the  time  of  the  tecond  marriage.  Rei  *.  Uarborne, 
3  Ad.  &  £1.  5*0.     Sea  also  petl,  }  80. 

<b)  Quia  v.  State,  16  Ind.  W9.    And  was  a  premimption  of  law  In  tfae  abannoB 

where  the  prs»iimt>tion  of  innocence  con-  of  oviileDue  to  the  contrary,  that  aha  waa 

flicti  with  the  presumption  of  the  conCinn-  alive  at  the  day  of  the  marriage  in  qnes- 

ance  of  life,  the  latter  must  be  proved,  tion,  and  that  a  jury  would  be  wamoted 

Murray  ■.  Hurray,  6  Oreg.  17  ;  Speare  v.  in  so  finding.     Trie  court  refused  to  so  in- 

Hurton,  31  Hiss.  547;  Lockhart  v.  White,  rtraet  thejary,  but  instmctnl  them  that 

18    Texas,   102;    Sharp  v.   Jobuson,   23  there  was  no  presumption  thnt   she  was 

Ark.  75 ;  Klein  v.  Landman,  29  Mo.  SS9.  alive  at  that  day,  but  thnt  it  muat   lie 

Legitimacy  is  lo  be  presumed  till  the  con-  proved  aa  a  fact ;  that  if  there  was  any 

trary  is  shown.     Dinkins  d.  Samuel,  10  ptwumption,  it  wa*  that  the  nwrriage  was 

Kich.  (S.  C.)  Se  ;  Strode  v.  M.'Rownn,  2  legal.     On  exceiition  the  Sii|>rema  Court 

Bush  (Kv.).  021  ;   Harrison  v.  Sautli,  21  held  this  misleading,  as  beinf(  in  effect  a 

Eng.  L.  'i  Eij.  313  ;   Ward  t>.  Dulaney,  23  ruling  thnt  the  [iresumption  of  innocence 

Miss.  <10.      Whan  the  presumptions  of  dratroya  the  presumption  if  the  continii- 

life  and  innocence  conSict,  it  is  a  rjuestioo  ance  of  life,  so  that  the  fact  that  the  tint 

of  fact  for  the  ju^  which  must  prevail,  wife  was  alive  a  month  before  the  second 

Reg.  B.  Wiltshire,  L.  R.  6  Q.  B.  Div.  SOS.  marriage  was  not  to  he  conaidered  aa  avi- 

This  conflict  was  conndered  iu  a  recent  dence  thnt  she^  wna  livinv  at  the  time  of 

Hasiachuaetta  case.     The  defendant   was  that  marria^B,  the  true  rule  being  that  the 

indicted  far  polygamy.     His  delence  wna  proof  of  the  existence  of  a  person,  within 

that  the  first  marriage  allegeti  in  the  in-  a  reasonable  time  from  the  date  of  the  set 

dictraeut  was  void  because  at  that  time  in  iguestion,  is  a  fact  from  which  the  infcr- 

he  had  a  wife  living.     The  proof  which  he  ence  of  continued  existence  to  the  dnte  in 

gave  showed  that  the  hut  wife  waa  alive  ijuestion  may  be  drawn  by  the  jury,  in  the 

a  month  before  the  marriage  in  quration,  al«ence  of  contradictory  prooL     Com.  v. 

■nd  he  aakad  the  court  to  rule  that  there  UcGrath,  140  Haa*.  398. 
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For  where  a  libel  is  sold  in  a  bookseller's  shop,  by  his  servant, 
in  the  ordinary  course  of  his  employment,  this  is  evidence  of  a 
gailty  publication  by  the  master;  though,  in  general,  an  authority 
to  commit  a  breach  of  tite  law  is  not  to  be  presumed.  This  ex- 
ception is  founded  upon  public  policy,  lest  irresponsible  persons 
should  be  put  forward,  and  the  principal  and  real  offender  should 
escape.  Whether  such  evidence  is  conclusive  against  the  master, 
or  not,  the  books  are  not  perfectly  agreed;  but  it  seems  con- 
ceded, that  the  want  of  privity  in  fact  by  the  master  is  not  suffi- 
cient to  excuse  him;  and  that  the  presumption  of  his  gnilt  is  so 
strong  as  to  fall  but  little  short  of  conclusive  evidence.^  (c) 
Proof  that  the  libel  was  sold  in  violation  of  express  orders  from 
the  master  would  clearly  take  the  case  out  of  this  exception,  by 
showing  that  it  was  not  sold  in  the  ordinary  course  of  the  ser- 
vant's duty.  The  same  law  is  applied  to  the  publishers  of 
newspapers.* 

§  37.  Innoceao*.  The  presumption  of  innocence  may  be  over- 
thrown, and  apretumption  of  guilt  be  raised  by  the  misconduct 
of  the  party,  in  suppressing  or  destroying  evidence  which  he 
ought  to  produce,  or  to  which  the  other  party  is  entitled.  Thus, 
the  spoliatioD  of  papers,  material  to  show  the  neutral  character 
of  a  vessel,  furnishes  a  strong  presumption,  in  odium  spoliatorii 
against  the  ship's  neutrality.' (a)  A  similar  presumption  is 
raised  against  a  party  who  has  obtained  possession  of  papers 
from  a  witness,  after  the  service  of  tubpcena  duces  tecum  upon 
the  latter  for  their  production,  which  is  withheld.'  (6)     The  gen- 

tning,  8  Taunt.  t2  ;  Rax  v.  Almon, 
n  Crime*,  811  {Sd  ed,  p.  SSI);  Ph. 

*  1  Rius.  on  Crimes.  3*1 ;  Rex  p.  Nutt,  Bull  N.  P.  S  (3d  ed.  p.  251) ;  Sonthwjck 
V.  Stnens.  10  Johiu.  4i3. 

>  The  Hunler,  1  Dods.  480  ;  The  Pinrra,  S  Whnt.  227  ;  1  Kaot,  Comm,  1S7 ; 
tupra,  i  31. 


■  Leeds  «.  Cook,  4  E«p.  26fl ;  Rector  d.  Rector,  9  Qitn.  lOS.     But  >  refiual  to  pro- 

. :«  book*  and  papers  undsr  a  nutice,  though  it  Uy«  a  foundation  Tor  tlie  introdac- 

ttOD  of  Mcoudary  evidence  of  their  contents,  bai  been  held  to  afford  oa  eridence  oF  tlie 


fact  ■oaf;ht  to  be  proved  by  them  ;  such,  for  example,  ae  the  existence  of  ■  deed  oC 
conrejance  from  one  mercantile  partner  to  another.  Hanson  v.  Eustace,  2  Howard, 
S.  a  eS3. 

(«)  This  is  rather  a    presumption   of  written  evidence,  he  mnst  show  that  it 

authority  oonferred  apon  the  agent  to  do  was  innocentlr  done  before    he    can  be 

the  act,  than  an  eiceptifflf  to  tne  rule  of  allowed   to    gin    aecondary  evidence    of 

presumed  innocence.    Cooper  c.  Slade,  6  the  contents  of  the  writinin  d«atroyed. 

H.  of  L.  780  ;  Rei  v.  Dixon,  3  H.  &  S.  Jonnnea  r.  Bennett,  S  Allen  (Mass.),  169  ; 

II  ;   Rex  V.  Medley,  6  C.  &  P.  892.    As  Tilton  «.  Berrher,  Supt.  Ct.  [N.  YJ  1S75 ; 

to  pnguinptioDi  from  sltenitiuiia  of  nego-  Baf;ley  «.  M'Mickle,  9  Cal.  480  ;  Tobin  v. 

liable  psptr,  seeHul,  }  564,  n.  Shaw,  45  Ue.  331.     Paa,  S  Bi,  n. 

(a)  Blade*.  Nolaiid,  12  Wend.  (N.Y.)  (ii  So  if  he  withholds  papers  which 

173.     When  ■  party  voluntarily  destroys  would  explaio  doobl«,  the  doubt*  mnst  be 
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eral  rule  is,  omnia  praaumuntur  contra  tpoliatorem. '  His  conduct 
is  attributed  to  his  supposed  knowledge  that  the  truth  would  hare 
operated  against  him.  Thus,  if  some  of  a  series  of  documents  of 
title  are  suppressed  by  the  party  admitting  them  to  be  in  his 
poaaeBsion,  this  is  evidence  that  the  documents  withheld  afford 
iof ereaces  unfavorable  to  the  title  of  that  party.  *  (c)  Thus,  aUo^ 
where  the  finder  of  a  lost  jewel  would  not  produce  it,  it  was  pre> 
sumed  against  htm  that  it  was  of  the  highest  value  of  its  kind.* 
But  if  the  defendant  has  been  guilty  of  no  fraud,  or  improper 
conduct,  and  the  only  evidence  against  him  is  of  the  delivery  to 
him  of  the  plaintiff's  goods,  of  unknown  quality,  the  presump- 
tion is  that  they  were  goods  of  the  tdieapest  quality.^  (<j)  The 
fabrication  <^  evidence,  however,  does  not  of  itself  furnish  any 
presumption  of  law  against  the  innocence  of  the  party,  but  is  a 
matter  to  be  dealt  with  by  the  jury.  Innocent  persons,  under 
the  influence  of  terror  from  the  danger  of  their  situation,  hava 
been  sometimes  led  to  the  simulation  of  exculpatory  facts;  of 
which  several  instances  are  stated  in  the  books.  ^  («)    \either  has 

■  2  Poth.  Obi.  (br  Evans)  292  ;  Dalston  >.  Coatsworth,  1  P.  Wnu.  731  ;  Cowper  «. 
Earl  Cotrper,  2  P.  Wmii.  720,  748-7G2  ;  Rei  v.  Arundel,  Hob.  109,  aiplainad  in  2  P. 
Wma.  7*6,  749  ;  D.  of  Newcattte  >.  Kinderley,  8  Ves.  363,  376  ;  Annealg;  v.  E.  of 
Anjtleaea,  17  Hawell'i  St  Tr.  1430.  Setalso  Sir  Samuel  Komilly's  argumsnt  in  Lotd 
Helville'g  Case,  29  HovelVs  Sc.  Tr.  IISI,  1195  ;  Anon.,  1  L>L  Rajtn.  731  ;  Broom'a 
Legal  Maiims,  p.  US.  Id  Barker  b.  Bay,  2  Kuss.  7S,  the  Lord  ChatMritor  tb  * 
that  this  rule  hail  in  aome  caaea  been  prraaad  a  little  too  hr.  See  alao  Harwc 
Goodrigkt,  Cowp.  87. 

*  Jamee  n.  Biou,  2  Sim.  £  Stu.  600. 

*  Armory  v.  Delamirie,  1  Str.  505 ;  Sutton  v.  Deronport,  27  L.  J.  C.  P.  6t. 

*  Clunnea  p.  Peziey.  1  Campb.  S. 

T  See  3  In4t  104  ;  WilU  oa  Circumrt.  End.  IIS. 

to  his  prgudice.     Attomey-Gen.  v.  Wind-  169.     If  the  cbarga  be  of  fiand  or  miacotl- 

sor,  24  Beav.  679.  duct,   and  the  production  of  the  papers 

The  omisaioD  of  a  party  to  call  a  wit-  would  eatablisb  bin  j^ilt  or  innocence,  the 

Deaa,  who  might  eqnally  have  been  called  jury  will  be  amply  Juatiiied  in  iiirflrriug 

by  the  other  party,  is  no  )j;n>Qud  for  a  pre-  guilt,  from  the  unexplained  fact  of  their 

aumption  that  the  testimony  of  the  wit-  non- production.     Clifton  c.  UnitedStatea, 

neaa  would  bave  been  unfavorable.   Cramer  4   How.   ((J.   S.]   242.     Tampering  with 

-.   Burlington,  49  Iowa,  213  ;  ScoviU  ».  witneeaes  g"—  ---     '—   '-   - ' — 


thiHight 

■WOOdB. 


Bahlwin,  27  Conn.  316.  lumptiona.     MoHarty  «.  L  C.  &  D.  R.  R. 

(<)  Thompson    o.   Thompson,   B    lod.     Co.,L.  R.  J  Q.  B.  314. 
S23  ;  JoDPS  V.  KoauBs,  31  N.  J.  Eq.  609 ;  {d)  HarrU  v.  Itosenberg,  43  Conn.  327 ; 


Attomey-Geueral  n.    Windsor,   24   Beav.  Tea  c.   Gates,   10    Ind.   164 ;   Lawton   v. 

679.     But  this  presumption  is  one  of  fact  Sweeney,  8  Jur.  964. 

only,  and  will  not  saffice  to  establish  the         it)  In   ' 

contents  of  such  documents  without  proper  41,  t 

aacondary  eviilencc.     It  is  only  when  this  give  rise  to  the  same  preanmption  aa  Ita 

•econdary  evidence  is  weak  and  vague  that  destruction.     See  atfio  1  Ph.  Ev.  (4th  Am. 

the  praiumption  takes  effect     If  the  evi-  ad. )  639;  Com.  o.  Webster,  6  Cush.  (Uaao.) 


dence  of  the  contenta  is  distinct  and  nn-     316  ;  Gardiner  e.  People,  S  Parker,  G.  C. 
■■Jib    presumption    does    not     ""         '       '  ~  '   ""  '  "'       '    '      '' 
B.   ■Wood,   56    Miss.    136  | 
m  Ins,  Co.  «.  Evans,  9  Md. 
>.  BMDMt,  fi  AUan  {Maaa.), 


iihiguous,  the  presumption  does  not  165  ;  and  po^  vol.  iii.  J  34.  As  to  altero- 
arise.  Bott  o.  Wood,  56  Miaa.  136;  tion  of  evidence,  see /xuf,  j  565,  and  State 
Spring  Oiinlen  Ins,  Co.  «.  Evans.  9  Md.     «.  Knapp,  45  H.  U.  148. 
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the  mere  non-production  of  books,  upon  notice,  an;  other  legal 
effect,  than  to  admit  the  other  part;  to  prove  their  contents  b; 
parol,  unless  under  special  circumstances.^  (/) 

§  SH.  Conru  <tf  trad«.  Other  presumptions  of  this  class  are 
founded  upon  the  experience  of  human  conduct  in  the  eourte  of 
trade ;  men  being  usually  vi^lant  in  guarding,  their  property^ 
and  prompt  in  asserting  their  rights,  and  orderly  in  conducting 
theiraffairs,  and  diligent  in  claiming  and  collecting  their  dues,  (a) 
Thus,  where  a  bill  of  exchange,  or  an  order  for  the  payment  of 
money  or  delivery  of  goods,  is  found  in  the  hands  of  the  drawee, 
or  a  promissory  note  is  in  the  possession  of  the  maker,  a  legal 
presumption  is  raised  that  he  has  paid  the  money  due  upon  it, 
and  delivered  the  goods  ordered.  ^  A  hank -note  will  be  presumed 
to  have  been  signed  before  it  was  issued,  though  the  signature  be 
torn  off.'  So,  if  a  deed  is  found  in  the  hands  of  the  grantee, 
having  on  its  face  the  evidence  of  its  regular  execution,  it  will 

*  Cooper  V.  Gibboni,  S  Cunpb.  S6S. 

1  Gibbon  t.  FeuChei^toDbauRh,  1  SUrk.  32S ;  En  p.  Bunett  S  Esp.  196  ;  Garlovk 
r.  Geortner,  7  Wend.  198  ;  AWord  o.  Bakor,  B  Waud.  823  ;  Waidnor  b.  Schweimrt,  9 
Serg.  &  R.  S85  ;  Shepherd  v.  Currie,*  I  Stark.  4S4  ;  BrembridKe  v.  Oiborne,  Id.  S74. 
The  production,  by  the  I'lttiutifT,  oF  au  1  0  U,  Riaiied  by  the  defendanl,  is  prima  facU 
evideuce  that  it  was  giriu  bj  Iiud  to  tba  plaintiff.  Curtia  v.  Rickarila,  1  M.  &  G.  40. 
And  irh«re  there  are  two  penona,  Tather  and  Bon,  of  the  game  name!,  it  ia  presumed  that 
the  father  ia  intended  until  the  contrary  appeals.  See  Stebbing  «.  Spicpr,  8  M.  G.  & 
B.  827,  where  the  cases  to  this  point  an  collected.  See  also  State  v.  Vittum,  B  N.  U. 
61»;  Kbcaid  c.  Howe,  10  Mass.  20S. 

'  Murdock  v.  Union  Bank  of  U.,  2  Rob.  (La.)  113  ;  Smith  c.  Smith,  IS  N.  H.  55. 

if)  Bat  it  ha*   also   been  held  that  But  see  Mooers  «,  Banker,  29  N.  H.  420. 

where,  after  notice  and  refusal  to  produce  And  ([enerally  identity  of   name  is   pre- 

documenta,  it  is  shown  that  they  are  in  siimptiTs  oF  identity  of  person.     Gitt  v. 

the  control  of  the  party  notiiied,  and  tea-  Watsou,  IS  Ho.  374.     But  any  dilfGrence 

piulary  evidtMt  Is  given  of  their  contents,  in  tlie  names  desCroyx  the  presumption, 

and   such   evidence  ii    imperfect,   vague,  Bennett  v.  Libhart.  27  Hich.  489  ;   Mc- 

and  uncertain,  every  pmumption  ihoiild  Uinn  v.  Whelan,  37  Cal.  300  ;  Ellsworth 

be  made  by  Oie  jury  against  the  party  so  0.  Moore,  S  Iowa,  4B6  ;  Burford  v.  MuCiie, 

TeFiwing  to  produce  the  documenta.     Crons  G3  Pa.  St.  427.     And  the  party  benefited 

B.  Beit,  34  N.  H.  88  ;  Barber  r.  Lyon,  23  by  a  deed  or  judgment  will  be  presunie-i  to 

Barb.  (N.   Y.)  632.     Of.   Spring  Gnrdeu  assent  to  the  same.    Clawgonn.  Eichbaum, 

Mutual  Ins.  Co.  t>.  Evans,  9  Hd.  1.  2  Grant's  Css.  130. 

{»)  The   presumptions    based    on    the         Thrre  ia  also   said  to  be  a  legal  pre- 

nsual  courw  of  haman  affairs,  while  they  sumption,  that  the  property  in  the  giKids 

derive  a  certain  generality  oF  applicnliiia  ia  in  the  consignee  uamsd  in  the  bill  of 

from  the  uniFurmity  of  biisinese,  sre  still  lading,  so  that  he   may  sue  in   his  own 

rather  in  the  nature  of  pn'mn  fade  evi-  nania  to  recover  damages  for  non-iieiivery 

dence,  or  presumptions  of  fact,  or  infer-  thereof,   &c.      Lawrence  v.   Hintum,  17 

ences,  than  presumptions  of  Ihw.  How.  (U,  S.)  100.     So,  of  an  unsijfiinl  sc- 

Tbna  it  ia  said  that  where  the  name  of  count  in  the  handwriting  oF  tbe  maker,  jn 

the  grantee  of  land  and  that  oF  a  prior  the  hands  oF  tbe  debtor.     X  ichols  i>,  Alsop, 

holder  and  grantor  are   the  same,  ft  will  10  Conn.  263.     The  posseabion  by  a  jnrty 

be  presumed  they  designate  tbe  same  per-  of  a  receipt  from  a  common  carrier  raises 

I.  Metz,  33  III.  339,     So  of  the  pivaiimiilinn  of  a  proper  delivery,  and 


^ 
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be  presumed  to  hare  been  delivered  by  the  grantor.^  (i)  So  a 
receipt  for  the  last  year's  or  quarter's  rent  is  prima  facie  evi- 
dence ol  the  payment  of  all  the  rent  previously  accrued.*  (c)  But 
the  mere  delivery  of  money  by  one  to  another,  or  of  a  bank  check, 
or  the  transfer  of  stock,  unexplained,  is  presumptive  evidence  of 
the  payment  of  an  antecedent  debt,  and  not  of  a  loan.^((j)  The 
same  presumption  arises  upon  the  payment  of  an  order  or  draft 
for  money ;  namely,  that  it  was  drawn  upon  funds  of  the  drawer 
in  the  hajida  of  the  drawee.  But  in  the  case  of  an  order  for  the 
delivery  of  goods  it  is  otherwise,  they  being  presumed  to  have 
been  sold  by  the  drawee  to  the  drawer.'  Thug,  also,  where  the 
proprietors  of  adjoining  parcels  of  land  agree  upon  a  line  of 
division,  it  is  presumed  to  be  a  recognition  of  tlie  true  original 
line  between  their  lots.' 

§  38  a.  BxMntlon  of  Instnunenti.  HBgaJaritr  of  aef.  Of  a  simi- 
lar character  is  the  presumption  in  favor  of  the  due  execution  of 
solemn  instruments.  Thus,  if  the  subscribing  witnesses  to  a 
will  are  dead,  or  if,  being  present,  they  are  forgetful  of  all  the 
foots,  or  of  any  fact  material  to  its  due  execution,  the  law  will 
in  such  cases  supply  the  defect  of  proof,  by  presumii^  that  the 
requisites  of  the  statute  were  duly  observed.'  The  same  prin- 
ciple, in  effect,  seems  to  have  been  applied  in  the  case  of  deeds.* 

*  Ward  V.  Lewi*,  *  Pick.  S18. 

*  1  Gilb.  Evid.  (by  Loflt)  309  ;  Brewer  r.  KnapfL  1  Pick.  SS7. 

■  Welch  e.  Seuboni,  1  Stark.  <74  ;  Palton  v.  Aati,  7  Sarg.  A  R  IIS,  ISfi  ;  Breton 
v.  Cope,  Pake'i  Cm.  30 ;  Llojd  *.  SaDdilanda,  Oaw,  13, 1ft  ;  Carv  v.  Owriih,  1  Ew. 
t ;  Aubert  v.  Walib,  4  Tinnt.  393  ;  Bnwell  s.  Smith,  0  C.  A  P.  M. 

■  AlTonl  ■>.  Baker,  «  Weod.  333.  334. 
1  Snrhavk  «.  Bullard,  1  Mrt.  S5. 

I  BurRoyne  r.  ShowUr,  1  Roberta,  Eccl.  10  ;  hre  Lmeh,  U  Jnr.  SSI. 

*  BurliiK;  e.  Pnteraon,  9  C.  &  P.  ETC ;  Dewn  v.  Dewey,  1  Met  S4S  ;  Qnimbj  «. 
Bozzall,  i  Shepl.  470  ;  New  Haren  Co.  Baak  v.  Mitchell.  IS  Conn.  906  ;  in^  §  373, 
n.  But  thn^  is  nu  prewmption  in  the  caaa  of  a  deed,  that  the  witneasea,  being  ittd, 
would,  if  Uving,  taatify  to  the  giantor'e  loundnen  of  mind  at  the  time  of  dsliTary. 
Flanden  tr.  Davis,  19  N.  H  189.  Bui  one  will  be  presumed  to  understand  the  con- 
tenta  of  an  InatTument  ni^fned  by  him,  and  whether  dated  or  not.  Androscoggin  Bank 
V.  Kimball,  10  Ciuh.  373.  ('i) 

(b)  In  regard  to  written  inBtniments,  it  J.   Q.  B.   435 ;    Potei  >.  Qloeaop,  2   Ex. 

wiU  also  be  presumed  u  follows ;  —  191  ;  Sinclair  r.  Bagalley,  4  U.  4  W.  318  ; 

1.   An  inatruinent  is  nresnmed  to  have  Trelawnev  v.  Colman,  i  Stark.  193. 
been  made  on  the  day  which  it  is  dated  ;         2.   When  any  document  purporting  to 

and  if  several  docnmeiits  are  dated  the  bo  (Umpod  as  a  deed  ia  property  sigiMd 

same  day,  it  will  ba  presamed  that  they  and  delireind,  it  i^  in  mo«t  State*,  pn- 

wen  made  in  the  order  necessary  to  effect  tamed  to  hare  bsan  sealed,  though  -  DO 

the  oljeet  for  which  they  were  execnted,  trace  of  one  is  left.     Se  Sandilanda,  L.  B. 

nuleaa  tome  iDdicationi  or  fmiid  appear.  S  C.  P.  411.     Seepott,  toI.  ti.  {{  39S,  397. 

Stephen's  Dig.  Evid.  art.  85.     New  Hsven  Stephen's  Dig.  Evid.  art.  S7.     As  to  the 

V.  Mitchell,  IS  Cunn.  SM  ;  Williams  d.  effecU  of  altentlons,  see  pad,  U  61)4-568. 
Woods,  IS  Hd.  eso  ;  Anderson  d.  Weston,  (f )  Hodgdon  v.  Wight,  36  iCe. 


Woods,  IS  Hd.  eso  ;  Anderson  d.  Weston,  (f )  Hodgdon  v.  Wight,  3 

ft  Bing.  N.  C.  303  ;  Hoaliaton  v.  Smith,  idj  Oetding  v.  Walter,  2)i  mo.  no. 

S  C.  &  P.  SI  ;  Halpas  r.  Clements,  19  U  (n)  So  alsolw  will  be  conclusively  pre- 
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§  89.  x«pM  of  Ubw.  Od  the  same  fi;encral  principle,  where  a 
debt  due  by  gpeeialty  has  been  unclaimed,  and  without  recognition, 
for  twenty  years,  in  the  absence  of  any  explanatory  evidence,  it 
is  presumed  to  have  been  paid.  The  Jury  may  infer  the  fact  of 
payment  from  the  circnmstaaceB  of  the  case,  within  thai  period ; 
but  the  presomption  of  lata  does  not  attach,  till  the  twenty  years 
arc  expired.'  This  rule,  with  its  limitation  of  twenty  years, 
was  first  introduced  into  the  courts  of  law  by  Sir  Matthew  Hale, 
and  has  since  been  generally  recognized,  both  in  the  courts  of 
law  and  of  equity.'  It  is  applied  not  only  to  bonds  for  the  pay- 
ment of  money,  but  to  mortf^igeB,  judgments,  warrants  to  confess 
judgments,  deci*ees,  statnteas  recognizances,  and  other  matters 
of  record,  whea  not  affected  by  statutes  (a) ;  but  with  respect  to 
all  other  claims  not  under  seal  nor  of  record,  and  not  otherwise 

1  0«wa]d  e.  Ugh,  1  T.  H.  270  ;  Hillary  p.  Wilier,  13  Vu.  2B4  ;  Colaell  v.  Budd, 
1  Campb.  17  ;  Bullz  n.  Ballinau,  1  Yeate^  581 ;  Cottle  e.  Payne,  8  Buy,  2Sa.  in  some 
caoai,  tfaa  preraiuption  «f  payment  hu  Wn  made  by  the  court,  after  eighteen  yeara. 
Uos  «■  iiUphvni,  1  Burr.  434  ;  Clark  p.  Hopkina,  7  Johna.  SSfl  ;  but  these  seem  to  be 
eiixptioDa  to  the  geoeral  rule. 

*  MathewB  on  Prrsumpt  Evid.  379  ;  Uavorth  «.  Boitack,  4  Y.  A  C.  1 ;  GreDfell 
e.  Ginllenmie,  3  Y.  &  C.  eeS. 

■nnied  lo  liare  read  a  Mil  of  lading  de-  Rex  tr.  All  Saiota,  te^  7  B.  k  C.  790  ; 

liveml  to  biiD  by  a  izarrier,  there  being  no  Reg.  v.  Tolneaa,  11  Q.  B.  SO.    So  it  will 

r-AuJ.     Grace  v,  Adama,  100  Hue.  &0G.  be  presumed  that  lost  instrumenti  bad  all 

But  nnt  to  know  the  contents  of  a  notice  the  requisites  to  make  tbem  valid,  aa  that 

t rioted  on  tile  back  of  a  railroad  ticket,  they  were  stamped  (Hart  b.  Hart,  1  Hare, 

■alone  *.  A.  Jt  W.  B.  R  Co.,  12  Gray  1  ;  Rpi  «.  Long  Buckby,  7  £a>t,  46} :  but 

(MasK.),  388.     On  the  maxim  :  "Omnia  not   if   when    lut   seen    tbey  were    not 

pneaiimiiutur  recti  ease  acta,"  that  will  be  stamped.     Arboa  e.  Fusaell,  9  Jur.  N.  a. 

presiimMl  to  have  been  done  which  ought  753.     But  wben  it  appears  that  there  was 

lo  hare  been  done,  as  that  ■  bill  in  Chan-  opportunity  for  inipiwition,  undue  inllu- 

eery   was  sworn    to   (Hex  v,    Benson,   2  eore,  ovcrieachinft,  an  iincoaaciotiable  ad- 

Camgib.   COS);    that   a    notice    nnnted,  vantage  on  the  nirt  of  the  party  who  seeks 

posteil,  and  apparently  aigned  by  the  com-  to    establish    the    inatrumeot,   courts    of 

mander  of  a  military  post,  was  by  his  or-  equiW  at  least  will  reqr= ~  '-" 


der  (Brace  v.  Kicolopopulo,  11  Ex.  129)  ;  proof  according  to  circumstances.  Baker 
that  a  chnrch,  long  lued,  wag  duly  ronse-  b,  Bradley.  29  L.  J.  Ch.  7  ;  Cooke  s.  !>■- 
crated  (Itaxg  v.  Klngsmill,  L-  K.  1  A<l.  motte,  15  Rpav.  234  ;  Greslcy  e.  Hoiisley, 
FiC.  343 ;  Reg.  v.  Mainwaring,  33  L.  J.  M.  28  L.  J.  Cb.  620  ;  Lyon  v.  Home,  37  L. 
C.  10}  ;  that  a  parish  certlficats,  long  rec-  J.  Ch.  674  ;  Dimsdale  v.  Dimsdale,  25  L. 
ogDited,  was  duly  executed  (Rex  u.  Upton,  J.  Ch.  SOS  ;  Baker  e.  Monk,  S3  Bear.  419. 
Gray,  10  B.  &  C.  807  :  ReE.  v.  Staiulorth,  Conrts  of  equity  will  presume,  especially 
II  Q.  B.  66)  1  and  generally  when  an  offi-  aa  between  thoea  austaining  fiduciary  or 
eial  act  haa  been  dons,  which  can  only  be  conlidential  relations,  voluatary  gifta  to  be 
lawfnl  and  relid,  by  the  doing  of  certain  ioTalid,  unless  aatisfied,  upon  proof,  there 
pnliminary  acta,  it  will  be  presumed  that  was  no  imposition,  nnduo  inflnence,  nr 
those  preliminary  acts  hare  also  been  done,  other  wrong.  Nottidge  u.  Prince,  2  GiHl 
Box  V.  Whiiton,  4  A.  &  R.  607  ;  Reg.  >.  246  ;  1  Story,  Eq.  Jur.  £)  308-^24.  Not, 
Braadbempaton,  28  L.  J.  M.  C.  18  ;  Oca-  however,  if  the  relation  ia  unlawful,  as 
set  v.  HoiFard,  10  Q.  B.  411.  Bo  it  will  whereamiatreasaeta  upaTiolationof  con- 
be  pronnied  that  the  designation  of  a  for-  fidenoe  on  thepartof  herparamonr.  Har- 
rion  oCBcial  U  trae.  Saltar  c.  Applegate,  greara  v.  Everatd,  0  Ir  Eq.  27S. 
8  2abr.  <K.  J.)11G.  Bnt  jnriadiction  will  <t)  Jarvisv.  Albro,67  Me.  810;  TiahM 
not  bepreaaniedinfavorof  inrarioreonrtiii  «.  Mayor,  13  N.  Y.  Sup.  Ct.  64. 
ar  Ihmie  rstablished  for  special  purposes. 
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limited,  whether  for  the  payment  of  monej,  or  Uie  performfiiice 
of  specific  duties,  the  general  anali^ies  are  folloved,  as  to  the 
application  of  the  lapee  of  time,  which  prevail  on  kindred  sub- 
jects.'(6)  But  in  all  these  cases,  the  presumption  of  payment 
may  be  repelled  by  any  evidence  of  the  situation  of  the  parties, 
or  other  circumstance  tending  to  satisfy  the  jury  that  the  debt  is 
still  due.* 

§  40.  Conna  of  biuinou.  Under  this  head  oi  presumptions 
from  the  course  uf  trade,  may  be  ranked  the  presumptions  fre- 
queotly  made  from  the  regular  course  of  business  in  a  pvHie 
office.  Thus  postmarks  on  letters  &re  prima  facie  evidence,  that 
the  letters  were  in  the  post-ollice  at'the  time  and  place  therein 
specified.'  If  a  letter  is  sent  by  the  post,  it  is  presumed,  from 
the  known  course  in  that  department  of  the  public  service,  that 
it  reached  its  destination  at  the  regular  time,  and  was  received 
by  the  person  to  whom  it  was  addressed,  if  living  at  the  place, 
and  osoally  receiving  letters  there.  *  (a)     So,  where  a  letter  was 

*  Tbii  prMumption  of  the  commoD  Inw  u  nov  made  abnolute  in  the  cue  of  debti 
due  by  Kiiacultj',  by  3Ut.  Ski  Wm.  IV.  c.  42,  }  »-  Se«  alto  SUt  S  &  4  Wm.  IV. 
c.  27,  and  7  Wm.  IV,  &  1  Vic.  c.  28.  It  w  aleo  adopted  in  New  York,  by  ReT.  Stat, 
part  S,  c.  4,  tit.  2,  art.  S,  and  ia  repelUble  only  by  written  acknowledgment,  made 
within  tnenty  years,  or  proof  of  part  payment  within  that  period.  In  Maryland,  the 
lapse  of  tweWe  years  a  made  a  conrliixiTC  presnmption  ol  payment,  in  all  caset.of 
bonds,  judgments,  reco^izances,  and  other  apecialties,  by  Stat.  1716,  r.  33,  {  S  ;  1  Dor- 
Bey's  laws  of  Maryl.  I).  11  ;  Cartoil  tp.  Waring,  3  Gill  &  Johns.  401.  A  like  prorisioi) 
exiiits  in  Massachuaetta,  as  lo  judgoienta  and  liecrees,  afler  the  lapse  ot  twenty  yewt. 
Bev.  Stat,  c  120,  S  24  ;  Pub.  Stat.  e.  IB7,  i  23. 

I  A  more  extended  consideration  ot  this  subiect  being  foreign  fmin  the  plan  of  this 
work,  the  reader  is  referred  to  the  treatise  of  Hr.  Mnthews  on  PreaamptiTe  Evidence, 
c.  IS,  2D;  and  to  Beet  on  Preaumptions,  pnrt  1,  c.  2,  3. 

1  Fletcher  r.  Braddyll,  3  SUrk.  B4  :  Rex  v.  Johnson,  7  £««t,  65  ;  Bex  b.  WattOQ. 
]  Canipb.  21S  ;  Kex  v.  Plumer,  Buss,  ft  By.  284  ;  New  Haven  Co.  Bank  v.  Mitchell, 
IS  Conn.  200. 

■  Saunderson  s.  Judge,  3  H.  BL  609;  Bussard  v.  Levering,  6  Wheat.  102;  Lindeli- 

^er  r.  Beall,  Id.  104 ;    "     '  " "        "■    — "'  ' 

B.  Haynei,  Ry.  k    U 
Buckley,  4  B.  I.  S2S. 

lb)  Worth  P.  Gray,   (J  Jones  (N.  C),  Austin  p.  Holland,  6S  N,  Y.  571,  678; 

Eq.  4;  Knif;lit(i.  Mneomber,  65  Me.  132.  and  cf.   Loud  «.  Merrill,    (5    He.   £16; 

(n)  A  ]iresunii>tion  of  fuel  that  a  letter  Freenian  v.  Morey,  Id.  50,  and  pott,  vol 
waa  duly  received  Hriswi  upon  proof  that  ii.  f  IBS.  This  fireaumiition  or  inferenca 
it  was  deposited  in  the  poat-olGce,  properly  of  fact  of  the  receipt  of  a  letter  duly  mailed, 
addresseil,  with  the  postage  prepaiil.  Thu  is  strengthened  by  the  fact  that  on  the  en- 
preanmption  is  haied  on  the  probability  velope  was  printnl  a  request  that  the  let- 
that  the  nffieera  of  the  government  will  do  ter  if  not  delivered  as  addnused  within  a 
their  dnty,  and  that  lettara  will  be  duly  certain  time  be  returned  to  the  writer,  ac- 
ilelivered.  Brigga  v.  Hervey,  130  Mass.  companied  by  evidence  that  the  letter  hai 
187;  Folsom  tr.  Cook,  115  Pa.  St.  648;  not  been  returned.  Hedden  r.  Boberta, 
Huntley  v.  Whittier,  106  Maaa.  891,  and  184  Haia.  38.  The  preemption  or  infer- 
eases  there  cited:  First,  Ac,,  Bank  «.  ence  may  be  met  by  evidence  direct  or 
McManigle.  69  Pa.  St.  15B ;  Greenlield  cireumatantial  that  the  letter  waa  not  ra- 
Bank  V.  Craft",  4  All»n  (Mnsa.),  447  i  eeived,  and  the  qimtiDu  then  becomes 
Boaenthal  v.  Walker,  111  U.  S.  185, 198  j  one  for  the  jury.     Hontley  «.  Whittier. 
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put  into  a  box  in  &n  attorney's  office,  and  the  course  oH  buainess 
was  that  a  bellman  of  the  post-office  invariably  called  to  take  Uie 
letters  from  the  box ;  this  was  held  sufficient  to  presume  that  it 
reached  its  destination.^  (i)  So,  the  time  of  clearance  of  a  vessel, 
sailing  under  a  license,  was  presumed  to  have  been  indorsed  upon 
the  license,  which  was  lost,  upon  its  being  shown  that,  without 
aucb  indorsement,  the  custom-houBe  would  not  have  permitted  the 
goods  to  be  entered.^  (c)  So,  on  proof  that  goods  which  cannot 
be  exported  without  license  were  entered  at  the  custom-house  for 
exportation,  it  will  be  presumed  that  there  was  a  license  to  ex- 
port thein.*  The  return  of  a  sheriff,  also,  which  ia  conclusively 
presumed  to  be  true,  between  the  parties  to  the  process,  is  taken 
prima  facie  aa  true,  even  in  his  own  favor;  and  the  burden  of 
proving  it  false,  in  an  action  against  him  for  a  false  return,  is 
devolved  on  the  plaintiff,  notwithstanding  it  is  a  negative  allega- 
tion.* In  fine,  it  is  presumed  until  the  contrary  is  proved,  that 
every  man  obeys  the  mandates  of  the  law,  and  performs  all  his 
official  and  social  duties.' (rf)     The  like  presumption  is  also 

*  Skilbeclc  V.  OarlwU,  9  Jnr.  S39  ;  a.  c.  7  Ad.  4  El.  N.  8.  M8. 

*  Buller  D.  AUnut,  1  SUrk.  •122. 

'  Vin  Omeron  t.  Dowick,  !  Campb.  it. 

*  Cliirke  P.  Lymin,  10  Pick.  tT;   Boynton  i>.  WllUrd,  Id.  189. 

'  Ld.   HnlifuxB  Caw,  Bull.  N.  P.  [268]  ;   United  States  Bank  v.  Dandridoe,  12 
WhMt  69,  70;   Williunnv.  E.  Iml.  Co.,  3   Eaat,  192;   Hsrtvell  v.  Root,  19 'jolina.    ' 
S4S  ;  Tb*  Mary  Stairart,  2  W.  Kob.  Adm.  214.     Hence,  children  bom  daring  the 
•eperation  of  hnshRnd  and  mfe,  by  a  decree  of  divorco  a  menia  el  thoro,  are  jm'mo/neie, 
ill^timate.    St  Oeorge  t>.  St.  Hargiirst,  1  Salk.  123. 

IDS  UuL  SSI.     A  rimilar  riTwnmption  of  in  force  on  ereTT  part  of  th«  dty  on  nhich 

fact,   thouf^h  perhaps   of   len    probatire  thay  were  (WsseJ,  or  on  which  they  are  to 

force,  follows  the  delivery  nf  a  mesMgc,  take  effect.   ^  Wellmnn,  20  Vt.  6G3.    But 

properly  addrened  to  a  tefeKnph  compitny  when  the  qnrstinn  concerns  the  auts  of 

for  transmission.     OreRon  Steamship  Co.  psrties  i    when   it  becomes   necessary  to 

B,  Otis,  100  TS.  Y.  *51  ;   Com.  v.  Jeffi-ies,  ascertain  which  of  aevetal  peraons  has  a 

7  Allen,  S48;  ITnited  States  v.  Bsbcock,  8  priority   of  right,  e.  g.  where  floods   nre 

Dill.    C.   C.   671.     The   presumption    in  seiied  on  exeution  the  same  dey  the  dr- 

either  i:&se  is  one  of  fact,  and  so.  open  to  fendant  commits  an  act  of  bankruptcy,  or 

rebnttal  and  contradiction,  and   cntisi^ts  two  writs  of  attachment  or  exeeution  ere 

merely  in  the  natntst  inference  which  may  delivered  to  the  Kheriff  on  the  same  day, 

be  drawn  from  the  experienced  certainty  then  it  in  proner  for  the  conrtp  to  examine 

of  transmission,  becanae  the  great  hulk  of  into  the  Mnnllest  differences  of  time.     Ex 

lettets  sent  bv  mail  reach  tlieir  destina-  pnrli   D'Obrre,  S  Ves.  SS  (Snmner'a  ed.) 

lion,  and  equally  so  the  fireat  tmlk  of  tele-  note  (a) ;   he  Kichardaon,  2  Story,  C.  C. 

grams,  and  a  failnre  in  either  ease  Is  an  671;   FerHx  v.  Ward,  6  111.  496  \   Land  n. 

exception  ;   possible,    bat   nrs.      Or^on  Phillips,  £7  Ala.  SIl  ;  WbitUkn  t>.  Wi«. 

Steamship  Co.  v.  Otis,  nipra.  ley,  6  Eng.  L.  k  £q.  46. 

(A)  Spencer  v.  Thompson,  S  It.  C.  L.  (rf)  Lea  v.  Polk  Connty  Copper  Co.,  21 

687.    Cf.  McOrwr  «■  Keily,  8  Ei.  794.  How.  (U.  8.)  493;  Cooper  «.  Granherry, 

(c'l  It  ia  commonly  »id  10  be  u  maxim  S3  Hiss.  117;   Cortia  «.  Herrick,  14  Cal. 

nfthe  law,  that  the  law  knows  DO  fraction  117:  iabellv.  N.  Y.  AN.HarenS.  R.  Co., 

of  a  rlny.     There  is  a  condnEnve  preatunp-  SS  Conn.  66S. 
tion  thst  legislatiTc  and  jndicial  acta  are 
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drawn  from  the  usual  coarse  of  men's  private  offices  and  busi- 
ness, vliere  the  primary  evidence  of  the  fact  is  wanting.' 

§  41.  Continnitr.  Other  presumptions  are  founded  on  the  ex- 
perienced eontinuanee  or  permanency  of  longer  and  shorter  dura- 
tion, in  human  affairs.  When,  therefore,  the  existence  of  a  person, 
a  personal  relation,  or  a  state  of  things,  is  once  established  by 
proof,  the  lav  presumes  that  the  person,  relation,  or  state  of 
things  continues  to  exist  as  before,  until  the  contrary  is  shown, 
or  until  a  different  presumption  is  raised,  from  the  nature  of  the 
subject  in  question,  (a)  Thus,  where  the  issue  is  opon  the  life  or 
death  of  a  person,  once  shown  to  have  been  living,  the  burden  of 
proof  lies  upon  the  party  who  asserte  the  death.  <  (()  But  after 
the  lapse  of  seven  years,  without  intelligence  concerning  the  per- 
son, the  presumption  of  life  ceases,  and  the  burden  of  proof  is 

■  Doa  g.  Tniford,  B  a  A  Ad.  8M,  S9S  ;  ClMmpn«yi  v.  Peck,  1  Stufc.  Ui;  Pritt 
V.  Fairclougb,  8  Cuapb.  305 )   Duia  v.  Kemble,  19  Pick.  119. 

'  Throf^orton  v.  Wnlton,  3  Holl.  Ml ;  WJIboh  v.  Hodges,  3  Eut,  819  ;  Battin  *. 
Bigelow,  1  Pet  G.  C.  4G2;  Gilleluid  v.  Martin,  S  HcLmn,  490.  "  ViTsra  etUm 
naque  ad  eentDm  uinoi  quilihet  pnesamitur,  niri  probetur  mortniu."  Corpus  Juril 
C'kiMttam,  torn.  U.  p.  71S,  n.  (q) ;  Hucud.  De  Prob.  rol.  L,  ConcL  109,  n.  6. 

(a)  Thui  whsu  pcnoiul  property  bu  E*fp*''  *"  i^btin  h\»  Mttlement  (R«x  *. 

be«ii  Hhotrn  to  bslong  to  a  peraon  pnor  to  Turner,  1  Esp.  301)  ;  oovsrtura  to  eoQ* 

his  death.  It  will  b«  presumed   to  have  tiane  (Enlcine  v.   Davis,  2S  111.  261) ;  & 

been  hi^  property  at  bis  death,  and  to  jodgment  to  remain  In  force  (Uurphy  v. 

liave  gone  to  his  uecutois.     Hanson  v.  Orr,  82  111.  iS9)  ;  a  state  of  mind  to  oon- 

ChiatOTich,    13    Nev.    S9S  ;  Flanden    r.  tinoe.     BUckbnrn  v.  State,  S3  Ohio  St 

HeiTitt,   8  Barb.  (If.  Y.)  21)1.    But  sea  116.     See  also  Fair  p.  Psjne,  iO  Vt.  619; 

Adamne.  Clark,  EJaDes,L.(N.C.)Se.  So,  Leport  v.  Todd,  88  N.  J.  L.  124;   and 

proof  of  residence  in  a  place  raisea  a  pre-  peit,  {{  43,  47,  n. 

sumption  of  continued  reaidRnce  in  that  (A)  Our  lav  Iiai  not  fixed  the  limit 

place.    Kilhumc.  Beniiett,3Met.  (Uul)  when  the  preanmption  will   ceaaa.      Life 

199  ;  RixfOi-d  e.  Uiller,  49  Vt.  319;  Pratfaer  to  the  oommon  age  of  man  may  be  pre- 

V.  Palmer,  i  Ark.  4GS  )  Ifiion  d.  Palmer,  enmed.     Stevens  v.  McNamara,  96   He. 

in  Barb.  (N.  Y.)  176,  178.    So,  if  inMn-  176.     And  tlie  extreme  age  of  a  hundred 

it;  a  proved  to  have  existed  once,  it  is  jean  will  not  warrant  a  conclusive  pre 

prennnisd  to  continue.     State  v.  Wilner,  sumption  of  death   (Buruey  e.   Ball,  24 

JO  Wis.  304  ;   Lilly  v.  Waggoner,  37  III.  Ga.   605)  ;  nor  inflm)  health  and  eighty 

996;   CroDse  v.   Holman,    19    Ind.   90;  rears.    UatterofHall,!  Wxll.  Jr.S6.    On 

Cook  >.  Cook,  63  Barb.  (N.  Y.)  ISO.    Re-  the  other  hand,  wberea  term  wai  for  siit; 

latione  proved  to  nist  between  parties  are  ytan,  the  poedfaili^  of  the  termor  being 

presumed  to  continue.     Eames  «.  Eamca,  alive  after  the  eijdration  of  the  term  waa 

41  N.   H.  177;  Caiyolle   *.    Fetrii,   23  considered  by  Che  court  (Beverley  e.  Bev- 

N.  Y.  90;  Smith  v.  Smith,  4  Paige,  482  ;  erley,  2  Vem.  131  i  Doe  «.  Andrews,  15 

Leport  V.  Todd,  82  N.  J.  L.  124 ;  Body  Q.  B.  7H)  ;  and  a  depoaition,  taken  lixtv 

«.  Jenwn,  89  Wis.  403;   Coopers.  Ded-  vean  Wore  the  trial.wa*  rejected,  no  search 

rick,  22  Barb.  {N.  Y.)  SIS.     So  of  life.  Caving  been  made  for  the  deponent,  and 

once   proved.     Duke   of  Cnmberlaiid   v.  no  reason  shown  why  he  was  not  prodaced. 

Graves,  9  Barb.  (S.  V.)  695.    So,  owner-  Benson  ».  Olive,  2  Str.  920.     Thia  pre- 

(hip  of  personal  property  li  presnnied  to  anmption  of  the  coutlnnauoe  of  life  i>  one 

continue    till    a   sale    ia    shown.      Here  of  fact,  depending  on  the  eiroomatances  of 

change  of  poaaeasion  does  not  suffice  to  tba  case,  and  not  one  of  taw.     Hyde  Park 

control  the  presumption  (HcOee  e.  Scott,  e.  Canton,  130  Us**.  605.    See  antt  j  35, 

9Caah.(Hass.)14S)  laoacnatom  tocon-  noteo. 
tittue  (Scales  >.  K<^y,  11  A.  ft  B.  819) ;  a 
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devolved  on  the  other  par^.  *  («)    This  period  ww  inserted,  upon 


{e)  Thii  rabnttabic  prveumptioQ  of  law  IS  Ind.  (N.  C.>  3S3  ;  Sbite  v.  Moore,  11 

iithui  ittted  in  Staplien  Dig.  End.  art.  Id.   160;    HcCartse  v.  Camd,   1   liarb^ 

SO.     "Apenon  ahown  not  to  hare  been  (S,  Y.)   Ch.  455;   Hancock  «.  Amerivan 

iieud  rniD   Tor  WTan  jeara  by  those,   if  L  Ini.  Co.,  63  Mo.  S6. 
anj,  who,  if  ha  had  baeu  aUre,  would  iiaC-         In  anr  case,  however,  the  data  of  tha 

urally  have  heard  of  him,  ii  pn^tnined  to  death   vilhin    the   aeren   yean  may  be 

b«  dead,  unleM  the  circDmstancea  of  the  proved  luaract  by  direct  or  circaautaDtltl 

caM  an  smlh  aa  ta  account  for  hi*   not  avidenoe.    The  most  usual  form  of  each 

beins  heanlof  witlioutaKsutiiiughisdeath;  evidence   is   that  which  shows   that  the 

but  UMTS  is  no  presuiopMoa  u  to  the  tbne  penon  in  aneation  was  either  in  sncb  a 

wlien  ha  died,  and  the  Inirden  of  prorin);  bad  state  or  health  that  it  in  probable  ibat 

hit  death  at  any  particular  time  is  upon  he  ia  dead  at  the  time  specified,  or  that  he 

the  peraon  who  aaaertt  it."      In   accord-  has  been  eipoaed  to  some  apecific  dannr, 

anee  with  thia  rule   an  lit  rt  Phenfa  such   as   shipwreck  or  railroad  eolluaon, 

Trusts,   L.  R.  6  Ch.  1S9  ;  /«  r«  Lewca's  which  tenders  it  probable  tlmt  he  was 

Trusts,  L.  R.  11  Eq.  286,  0  CL  366  ;  in  then  destroyed.    Thia  and  simitar  evidance 

r«  Corbiabley's  Tnista,  L.  R.  14  Ch.  Div.  will  justify  the  findinfi  of  death  at  a  sped- 

646  ;  Hickman  *.  IJpnll,  L.  B.  !0  Eq.  fie  date  inaide  of  the  aeven  yenrs,  by  the 

186.  jury,  but  mere  unexplained  atnence  abort 

The  aame  preanrnption  ohtains  fn  the  of  that  time  will  not.     Matter  of  Acker- 

Unltod  Stetai,  with  the  addition,  in  moat  man,  S  Redf.  (K.  Y.)  E21  ;  Hancock  v. 

States  of  the  limitatiou  that  the  person  American  L.  lua.  Co.,  68  Mo.  26  ;  8tou- 

wboae  death  is  thus   presumed  must  be  vennl  v.  Stephens,  S  Dsly,  [N.  Y.)  81B  ; 

•bown  to  have  lieen  awRv  fiom  his  home,  Gibbea  v.   Vincent,  11  kicli.  (S.  C.)  !<. 

and  peiliape  out  of  the  Stitte.     Sleveni  ■>.  S23  ;  Sprigg  t>.  Moale,  28  Md.  497  ;  Lor- 

McNamaiB,  86  Me.    176;   StinchCield  o.  in;;  v.   Steinman,   1   Mete.   {Mass.)  S04; 

Emerwm,  fiSMe.  46E;  Cmwfordr.  Elliott,  and  caaes  Mupra;  Main,  iu  re,   1  Sw.  ft 

1  Houst  (Del.)  46S  ;  McDowell  v.  Simp-  Tr.  11.     Thos,  to  a  recent  cue  the  facta 

aoD,  Id.  467i  Winshin  v.  Connor,  42  N.  H.  were  that  a  vessel  heavily  laden  with  coal, 

841;   Whitney  b.   Hicholl,   46   111.   230  ;  tailed  from  Troon,  in  the  south  of  Scot- 

Prinim  v.  Stewart,  7  Tex.  178  ;  Holmea  land,   for  Havana,  a  voyage   usually  ac- 

e.  Johnaon,  43  Pa.  St.  IGB  ;  Garwood  v.  complisbed  in  from  twenty'iivfl  to  forty 

Haitinn,   33  Ca!.  S17  ;  Keller  v.  Stuck,  days,  in  the  track  of  many  sailing  resseU 

4    Red?.    (N.   Y.)    294;     WambaaKh  v.  and  steamers  plying  between  the  north  of 

Schenck,  I  Penn.  (N.  J.)  22S  ;  Newman  Europe  and  America,  and  waa  not  after- 

V.  JenUna,  10  Pick.  (Hans.)  G15  ;  Hyde  wanl  heanl  of.     In  case  of  shipwreck,  it 

Park  V.  Canton,  130  Mass.  GOfi.  wu  improbable  if  not  impossible  that  the 

There  is  a  diRerence  in  the  authorities  vessel,  if  driven  aahore,  should  not  have 
in  the  United  SCntet  on  the  nueation  been  reported  in  the  United  States  within 
whether  the  person  is  presumeil  to  be  six  montha  of  her  loss.  If  any  on  board 
alive  till  the  end  of  the  aeven  years,  or  of  her  had  been  rescued  bjr  paasing  ves- 
whether  there  is  no  presumption  ai  to  the  seta,  they  would  liave,  within  that  time, 
date  of  hia  death  but  any  one  relying  on  Niit  the  intelligence  of  shipwreck  (o  the 
his  death  having  occurred  at  a  certain  date  honie  port  of  tlie  veaael.  It  waa  held  that 
must  prove  that  fact.  It  was  held  that  the  circumstances  surrounding  the  vessel 
the  preeumption  of  life  cnntinnes  till  the  and  the  voyage  that  she  entered  upon  att- 
end of  the  seven  years,  in  Montgomery  v.  thorized  tlie  inference  of  her  loss  with  all 
Bsrans,  1  Sawy.  C.  C.  6fiS  ;  Packett  v.  on  board  within  the  six  months  following 
Slate,  1  Sneed  (Tenn.),  355;  Clarke's  the  date  of  her  departure  from  Scotland, 
Glecutora  v,  Cantield,  2  McCart.  (X.  J.)  and  a  jury  would  be  authorized  to  find  the 
lis  ;  Eagle  n.  Emmett,  t  Bndf.  |N.  Y.)  death  of  her  master  and  hU  family  at  the 
117  ;  Smith  v.  Knowlton,  11  H.  H.  191  ;  ei|iimtion  of  that  period.  Johnaon  v. 
and  see  caaea  lupm.  Herithew,  80  He.  116. 

But  in  accordance    with   the    English         The  presumption  of  death  ia  rebuttable 

■ntboritiea  and   the    better  rule,  it  wna  by  any  Tacts  showing  that  the  suppoeed 

held  that  them  is  no  presumption  as  to  the  deceased  had  been  beard  from  within  seven 

date  of  hto  death  within  tbe  seven  years,  years,  i.  g.   if  lettera  had  been  received 

in  DaTiea.BrisBa,  67  0.  S.  628;  Johnson  from    him    (Plynn    v.   ColTee,    12    Allen 

*.HeTithew,S0Me.ll5;Spencere.}(oper,  (Maaa.),  133;  Smith  i>.   Smith,  49   Ala. 
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great  deliberation,  in  the  statute  of  bigamy,*  and  the  statute 
concerning  leases  for  lives,*  and  has  since  been  adopted,  from 
analogy,  in  other  cases/  But  where  the  presumption  of  life 
conSicts  with  that  of  innocence,  the  latter  is  generally  allowed 
to  prevail.'  Upon  an  iBBue  of  the  life  or  death  of  a  party,  as  we 
have  seen  in  the  like  case  of  the  presumed  payment  of  a  debt,  the 
jury  may  find  the  fact  of  death  from  the  lapse  of  a  shorter  period 
than  seven  years,  if  other  circumstances  concur;  as,  if  the  party 
sailed  on  a  voyage  which  should  long  since  have  been  accom- 
plished, and  the  vessel  has  not  been  heard  from.'  But  the  pre- 
sumption of  the  common  law,  independent  of  the  finding  of  the 
jury,  does  not  attach  to  the  mere  lapse  of  time,  short  of  seven 
years,^  unless  letters  of  administration  hare  been  granted  on  his 

questioned  bj  ttie  Vfce-Chiiice1!or  of  England,  who  saJd  it  «u  "  duly  becoming  mora 
and  more  nutenHble ; "  in  Wstsoa  v.  Eaeluid,  14  Sim.  28 ;  aud  agniii  id  Unwley  t>. 
WiafieliJ,  Id.  277.  But  the  correctoen  iJhis  remark  is  doubted  in  G  Law  Mag.  n.  h, 
S38,  339 ;  and  tlie  nib  wns  aubaeqnently  adhered  to  by  the  Lord  Chancellor  in  Cuth- 
belt  V.  Furrier,  2  Phill.  199,  in  regard  to  the  capital  of  a  fand,  the  iacome  or  which 
was  bequentlied  to  an  absent  legatee ;  though  bs  aeems  to  have  aamewhat  relaxed  the 
rule  in  regaiil  '.a  the  accumulaled  dividenda.  See  7  Law  Rep.  201.  The  preaumption 
in  such  cases  Is,  that  the  pertion  ia  dead  ;  but  not  that  he  died  at  the  end  of  the  seven 
jeai^  nor  at  any  other  particular  time.  Doe  v.  Nepaan,  G  B.  &  Ad.  8S  ;  2  M.  &  W. 
891.  Ttie  linie  of  the  death  is  to  be  inferred  by  the  jury  Trom  the  cirruniatancea. 
Kust  V.  Biker,  S  Sim.  413;  Smith  v.  Knowlton,  11  X.  H.  191;  Doe  u.  Flanagan,  1 
Kelly,  S43  1  Burr  o.  Sim,  4  Whart  IfiO;  Bradlajr  v.  Bradley,  Id.  173. 

•  1  Jflp.  I.  c  H. 

•  19  far.  11.  c.  8. 

*  Doe  V.  JfSBon,  6  East,  35 ;  Doe  v.  Deakin,  4  B.  &  Aid.  433 ;  EinR  e.  Paddock, 
18  Johns.  I4l.  It  is  not  necessary  that  the  [larty  be  proved  tu  lie  alisent  from  Iha 
United  Slatfd  ;  it  is  inlfietent,  if  it  appears  that  he  has  been  alwetit  For  seven  year^ 
from  the  particular  State  of  hig  reeidenee,  without  bnvinx  been  hear>!  from.  Newman 
«.  Jenkins,  10  Pick.  lilS ;  Innis  v.  Campbell,  1  Rawie,  378;  Spuir  v.  TrimbTe,  1  A.  K. 
Hanh.  278;  WambnuRh  v.  Sohenck,  2  Penuingt.  167  ;  Woods  v.  Woods;  2  Bay,  476  ; 
1  N.  y.  Rev.  Stat.  748,  f  t. 

*  Rex  r.  Twyuing,  2  H.  £  Aid.  386  ;  $iipra,  f  35.  But  there  is  no  abnolnte  pre- 
aumption of  law  as  1(1  the  conlinuance  of  life  ;  nor  any  absolute  presumptinn  against  a 
person's  doing  an  act  because  the  doina  of  it  would  be  nti  oflence  sf^inst  the  law.  In 
every  case  the  circumatancea  must  ba  connidered.  Lapaley  o.  Griorson,  1  H.  L. 
Ca>.  498. 

'  In  the  case  of  a  missing  ship,  bound  from  Uanilla  to  London,  on  which  tha 
underwriters  have  vohintartiy  |>aid  the  amount  iusared,  the  death  of  those  on  hminl  was 
presumed  by  the  Preri^tiva  Court,  after  an  absence  of  only  two  vean,  and  mlmin- 
latration  was  grauted  accnnlingly.  7»  rv  Hutton,  1  Curt  69a.  &ee  also  Killick  e>. 
Booth,  1  Y.  S  Col.  N.C,  117.  If  the  person  was  nnmamed  when  he  went  abroad  and 
was  last  hearil  of,  the  presumption  of  hts  death  carries  with  it  the  presumption  that  he 
died  without  issue.     Howe  v.  Hasland,  1  W.  Bl.  404;  Doe  i:  Griffiu,  IS  East,  293. 

»  Watson  tj.  King,  1  Stark.  121;  Green  e.  Brown,  2  Star.  1199;  Park  on  Ins,  433. 

168) ;   hut  the  information  muat  he  gen-  (Masa-X  87;  Devlin  r.  Clom,,  s'ljmi.-totht 

nine   (Pmdential   Assurance  Co.   v.    Ed-  efTect  that  the  decree  finding  thn  death  ia 

monds,  L.  R.  2  App.  Cas.  487)  ;  and  also  not  concloaivs  until  reversed,  becsuse  it 

by  direct  proof  that  the  supposed  deceased  is  wholly  void  it  the  giippospd  deceased 

ia  alive.     Devlin  v.  Corn.,  14  Rep.   79S.  tnnu  oat  to  be  alive.     Cf.  Roderictas  ■>. 

As  to  the  effect  (if  li'llers  of  administratioa  East  Rivsr  Savings  Inetitution,  83  N.  Y. 

granted  on  this  j)r&>iinip1ii>ii,  see  Jochum-  480. 
■en  V.  Suflblk  Savings   Bank,   3    Allan 
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estate  within  that  period,  wkieh,  in  such  case,  ace  ccmclusive 
proof  of  hiB  death." 

§  42.  PBTtiwnUp.  On  the  same  ground,  &parttiersh^  or  other 
similar  relation,  onoe  shown  to  exist,  is  presumed  to  continue, 
until  it  is  proved  to  hare  been  dissolved.^ (a)  And  a,  teitin,  once 
proved  or  admitted,  is  presomed  to  continue,  until  a  disseisin  is 
proved.^  The  opinions,  also,  of  individuals,  once  entertained  and 
expressed,  and  tiie  Ktate  of  mind,  once  proved  to  exist,  are  pre- 
sumed to  remain  unchanged,  until  the  contrary  appears.  Thua, 
all  the  members  of  a  Christian  community  being  presumed  to 
entertain  the  common  faith,  no  man  is  supposed  tu  disktelieve  the 
existence  and  moral  government  of  Ood,  imtil  it  is  shown  from 
his  own  declarationa  In  like  manner,  every  man  is  presumed 
to  be  of  sane  mind,  until  the  contrary  is  shown;  but,  if  de- 
rangement or  imbecility  be  proved  or  admitted  at  any  particular 
period,  it  is  presumed  to  continue,  until  disproved,  unless  the 
derangement  was  accidental,  being  cansed  by  the  violence  of  a ' 
disease.^  (i) 

§  43.  A  spirit  of  comity  and  a  disposition  to  friendly  inter- 
course are  also  presumed  to  exist  among  nations,  as  well  as 
among  individuals.  And,  in  the  absence  of  anv  positive  rule, 
affirming,  or  denying,  or  restraining  the  operation  of  foreign 
laws,  courts  of  justice  presume  the  adoption  of  them  by  their 
own  govermnent,  unless  they  are  repugnant  to  its  policy,  or 
prejudicial  to  its  interest.*  (e)    The  instances  here  given,  it  is 

*'HewiiiaD  r.  J«til(lns,  Ifl  Wnk,  51S.  The  prodncHon  of  a  will,  withproorof  pay- 
meat  of  a  legBFj  under  it,  and  of  an  eotiy  in  the  register  of  Iniriala,  were  held  anfficient 
eridence  of  the  party's  death.     Doe  v.  Penfold,  a  C.  &  P.  6SB. 

■  Alderaon  v.  Clny,  1  SUi4c.  lOJ;  2  Starlc  Evid.  690,  eS8. 

*  Brown  v.  King,  5  Mctc  17S. 

■  Attom«v-Oeneral  o.  Pnmtbar,  S  Bro.  Ch.  Cu.  Hi;  Peulee  n.  BoliUni,  8  Mete 
IM;  Hii  V.  Whittemoiv,  i  Mete.  545  ;  1  Collinaon  on  Lnnscy,  C5  ;  Sbelford  on  Lunt- 
tics,  27B-,  1  H»l.  P.  C.  30:  Swinb.  on  Wills,  Part  11.  S  iii.  a,.  7. 

*  Bank  of  Augusts  v.  Earle,  13  Peten,  619;  Story  on  Confl.  of  Uws,  jj  ^9,  S7. 

(a)  Eames  v.   Eamea,  II  N.  H.  177  ;  proof,  and  in  whoM  cue  the  foreign  taw 

Clark  r.  Alex&nder,  8  Scott  (N.  R.},  161.  relied  on  ia  a  material  element,  puts  ia  no 

(6)  As  to  the  effert  of  this  preanmp-  proof  of  such  foreiffu  Igw,  the  Court  will 

tion  npon  the  burden  of  proof  in  criminal  prunme  the  law  of  such  foreign  State  or 

■sues  and  in  the  probate  of  wilU,  see  post  country  (and   for   this    purpose    all    the 

Burden  of  Proof,  and  vol.  iii  j  5.     See  States  of  the  United  States  are  foreign  Id 

also  poat  vol.  ii.  3g  3S9-374,  and  §S  flSB,  each  other),  to  be  the  same  an  its  own  law, 

TOO.  and  to  be,  in  its  main  outlinex,  the  com. 

(e)  A  prpsumption  exists  in  reaaid  to  mon  law.     A  party,  therefore,  who  relies 

the  law  of  the  States  of  the  United  States,  apon  the  fact  that  some  general  mie  of  the 

ether  than  that  of  the  fonim  where  a  com  common  law  is  in  fnrca  m  a  foreign  State 

is  tried,  and  in  regard  to  the  ]aw  of  foreign  (with  the  exceptions  gives  below),  need 

Donntriea.     As  the  law  of  foreign  Statea  not  give  any  proof  of  tliat  fact.    Holmes 

is  not  jndicially  noticed  by  theCoorts,  if  v.  Broughtnn,  10  Wend.  (N.  Y.)  76;  Sav- 

the  party  npon  whom  is  the  bnrdetl  (tf  age  *^  O'Neil,   41  N.  Y.  298;  FUto  p. 
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believed,  Till  snfiSoientl;  illiutrate  this  head  of  preeaipptiTe  evi- 
deace.  Numerous  other  examples  and  cases  may  be  found  in  the 
treatises  already  cit«d,  to  whidi  the  reader  is  referred.' 

§  44.  PHEBUMPTioNa  OP  Pacf,  usually  treated  as  composii^ 
the  teeOTui  general  head  of  presumptive  evidence,  can  hardly  bo 
said,  with  propriety,  to  belong  to  this  branch  of  the  law.  They 
are,  ia  truUi,  but  mere  arguments,  of  which  the  major  premise 
is  not  a  rule  of  law ;  they  belong  equally  to  any  and  every  subject- 
matter;  and  are  to  be  judged  by  the  common  and  received  tests 
of  the  truth  of  propositions  and  the  validity  of  arguments.  They 
depend  upon  their  own  natural  force  and  efficacy  in  generating 
belief  or  conviction  in  the  mind,  as  derived  from  those  connec- 
tions, which  are  shown  by  experience,  irrespective  of  any  legal 
relations.  They  differ  from  presumptions  of  law  in  this  essGntial 
respect,  Uiat  while  those  are  reduced  to  fixed  rules,  and  constitute 
a  branch  of  the  particular  system  of  jurisprudence  to  which  they 
belong,  these  merely  natural  presumptions  are  derived  wholly 
and  directly  from  the  circumstances  of  the  particular  case,  by 
means  of  tiie  common  experience  of  mankind,  without  the  aid  or 
control  of  any  rules  of  law  whatever.  Such,  for  example,  is  the 
inference  of  guilt,  drawn  from  the  discovery  of  a  broken  knife  in 
the  pocket  of  the  prisoner,  the  other  part  of  the  blade  being  foond 
sticking  in  the  window  of  a  house,  which,  by  means  of  such  an 
instrument;  had  been  burglariously  entered.  These  presumptions 
remain  the  same  in  tiieir  nature  and  operation,  under  whatever 

*  Sm  Mathews  on  FrasumptiTe  Evid.  e.  ll-22i  Beat  on  pTMainptiaDa,  paaim, 

Mulhall,  72  Ua.  629;  Hickmut  v.  Al-  Leoutrd  e.  Colnmbli,  Ac.  CompMij,  84 
Miigh,  SI  Cal.  33S  ;  HUI  v.  Giipby,  32  K.  Y.  4S.  CC  Smith  c.  Whitaksr,  2S  lH 
Cal.  55;  Atkioaon  v.  Atkinson,  16'  I>.  867-  And  the  prMumption  also  only  ex- 
Ann,  ISl;  Cooper  r.  Beaoe;,  i  Hian.  G2S;  tends  to  Ihtne  statei  and  countrian  in 
Gr«en  v.  Bu«ely,  23  Tex,  630;  Stake*  a.  vhich  tha  coiomon  law  is  the  law  of  the 
Macken,  82  Barb,  {N- Y.)  145;  Com.  v.  land,  i.  ■.  the  UniUd  States  (except  Lonis- 
Kenney,  120  Hun.  387;  Cluff  v.  Mutual  iana  and  Texas)  and  England.  Aa  to  the 
Beae&t,  kc  Ini.  Co.,  13  Allen  (Masa.),  law  of  other  coUDtriea,  except  perhaps  the 
808;  Hydrick  v.  Bnrke.  30  Ark.  124;  Cox  criminal  law,  so  Tar  as  concerns  mail  I'a  M, 
D.  AlotTov,  14  Ark.  603;  Bundy  e.  Hart,  no  presumption  is  made.  In  such  cases 
46  Mu.  463;  Beese  e.  Harris,  27  Ala.  301.  the  CouK  will  use  the  law  of  its  own  State 
This  presumption  extends  only  to- the  for  want  of  proof  of  othrr  law.  Norris  ■. 
general  principles  of  the  common  law,  and  Harris,  15  Cal.  226  ;  Flato  r.  Mulhall, 
not  to  sUtntory  enactments,  such  as  the  72  Ho.  622  ;  Du  VhI  v.  Marshall,  30  Ark. 
statute  making  contracta  fonned  on  Sun-  230  ;  Savage  e.  O'Neil,  44  N.  Y.  SBS. 
day  void  (Murphy  r.  Colling  121  Mass.  The  law  merchant,  howerer.  Is  known  to 
6  ;  contra,  Brimhall  v.  Vui  Dampen,  8  be  the  law  of  all  civiliied  coantrlea,  and  , 
Minn.  18) ;  nor  tii  statutes  of  usniv  (Cut-  therefore  the  Courts  will  presume  that  the 
ler  B.  Wright,  22  N.  Y.  472  ;  Hall  «,  law  on  any  special  point  of  mercantile  law 
Aoguatine,  23  Wis.  8331;  nor  to  atatotes  in  a  foreign  state  or  country  is  the  same 
giving  an  action  for  ilamagea  resniting  as  that  of  the  forum.  Dubois  «.  Uason, 
fmni  .leath  caused  by  calpable  negligence.  127  Mara.  87  ;  Cribb*  *.  Adams,  13  Urat 
H;:Donald  v.   Mallory,   77  N.   ¥.   647 ;  (Ha**.),  697. 
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code  the  legal  effect  or  qaality  of  the  facts,  when  found,  is  to  be 
decided. '  (a) 

§  45.  Aocomplloaa.  Admiaaiona.  There  are,  however,  some 
few  general  propositions  in  regard  to  matters  of  fact,  and  the 
weight  of  testimony  by  the  jury,  which  are  uoiTersally  taken  for 
granted  in  the  administration  of  justice,  and  sanctioned  by  the 
OBage  of  the  bench,  and  which,  therefore,  may  with  propriety  be 
mentioned  under  this  head.  Such,  for  instance,  is  the  caution, 
generally  given  to  juries,  to  place  little  reliance  on  the  testi- 
mony of  an  accomplice,  unless  it  is  confirmed,  in  some  material 
point,  by  other  evidence.  There  is  no  presumption  of  the  com-  . 
mon  law  against  the  testimony  of  an  accomplice;  yet  experience 
has  shown,  Uuit  persons  capable  of  being  accomplices  in  crime 
are  but  little  worthy  of  credit;  and  on  this  experience  the  usage 
is  founded.^  A  similar  caution  is  to  be  used  in  regard  to  mere 
verbal  admis^ns  of  a  party ;  this  kind  of  evidence  being  subject 


(a)  It  has   been    claimed   in    certatn  will  warrant  the  jury  in  Ending  that  it 

liquor  osea  that  a  nile  by  a  cleric  or  bar-  was  authorized;  but  there  is  no  {ireaump- 

keeper  raiaes  a  presumption  of  fact  that  tion  about  it ;  the  whole  question  is  one  of 

the  sale  ia  authorized  by  the  principal  or  fact  for  the  jury. 

master.  This  point  was  discnsaed  in  Com.  A  nils  of  law  U  eatablished  by  statute 
V.  Briaut,  142  Mass.  4S3,  and  the  Court  In  Uassachueetts  by  irhich  the  report  of 
held  that  such  a  aale  was  prima  faeit  evi-  an  auditor  is  prima  faeit  evidence  of  the 
dence  of  such  Bntborizatioo,  uaing  this  Tacts  therein  found,  and  the  party  in 
langusRe :  "Although  we  should  admit  whose  faror  it  is,  need  not  adduce  other 
that  a  jury  might  he  warranted  in  inferriDS  evidence  of  hie  cose  until  the  report  is  con- 
that  snch  a  sale  wss  nuthorized,  it  would  tradicted  by  the  other  side.  The  auditor's 
not  follow  that  a  Court  could  rule  that  report,  however,  does  not  chsnge  tlie  bur- 
there  ie  a  presumption  of  Tact  that  it  was  den  of  proof,  which,  after  the  evidence  is 
so.  The  proposition  that  there  is  evidence  all  in,  remains  on  the  person  on  whom  it 
for  the  jury  to  consider,  is  not  identical  was  in  the  beginning.  Phillips  ii.  Cornell, 
with  the  propoei^on  that  the  evidence  if  ISS  Mass.  fi46. 

believed  raises  a  presumption  of  fact.    The  If  the  auditor  reports  aubordinnte  facta 

proposition  that  there  is  evidence  to  be  and  evidence  aa  well  an  his  findings  of 

considered,  imports  that  there  may  be  a  fact,  the  jury  may  find  diflerently  frota 

preiumplion    of   fact.     But    generally  it  him  although  no  other  evidence  is  put  in, 

must  be  left  to  the  jury  to  say  whether  and  the  party  agsinst  whom  the  auditor 

there  is  one,  and  in  many  cases  that  is  the  finds  therefore,  has  the  right  in  an)[  cose  to 

main  ([uestion  they  have  Co  decide."  demand  that  the  report  be  submitted  to 

This  case  ie  followed  in  Com.  v.  Steven-  the  jury,  and  can  except,  if  the  court  takes 

son,   ti2  Mass.   4flS,   deciding  the  same  the  case  from  the  jury.     Paaalee  v.  Boss, 

paint,  that  instructions  to  the  jury  that  a  143  Mass.  276. 

■ale  to  a  minor  by  a  bartender,  in  the  The  auditor  !■  «  competent  witness  to 

conrse  of   his    master's  lawful  business,  testify  to  the  statements  of  witnesses  be- 

laisea  a  presumption  of  fact  that  the  mas-  fore  Kim  when  it  is  necessary  to  contradict 

tar  authorized  the  sale,  is  incorrect.     In  their  testimony  in  court,  by  showing  that 

the  later  case  of  Com.  v.  Hsyea,  I4fi  Mass.  they  had    previously   msde    incoueiatent 

—    ■■  •  "^ "  •^-    -     '      «,   143  Mass. 
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B9,  the  same  rule  was  affirmed,  and  it    atatementa.    ToUn  v.  Jonea,   143  Mass. 
IS  held  that  such  a  sale  la  eridence  which    44S. 
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to  much  imperfection  and  misteke.'  Thus,  also,  though  lapse  of 
time  does  not,  of  itself,  furnish  a  conclusive  legal  bar  to  the  title 
of  the  sovereign,  agreeably  to  the  maxim,  "nullum  tempue  00- 
cnrrit  regi;"  yet,  if  the  adverse  claim  could  have  had  a  legal 
commencement,  juries  are  instructed  or  advised  to  presume  such 
commencement,  after  many  years  of  immt«rrupted  adverse  poH- 
session  or  enjoyment  Accordingly,  royal  grants  hare  been  thus 
found  by  the  jury,  after  an  indefinitely  long-continued  peaceable 
enjoyment,  accompanied  by  the  usnal  acts  of  ownership.*  So, 
after  leas  than  forty  yeara'  possession  of  a  tract  of  land,  and 
proof  of  a  prior  order  of  council  for  the  surrey  of  the  lot,  and  of 
an  actual  survey  thereof  accordingly,  it  was  held,  that  the  jury 
were  properly  instructed  to  presnme  that  a  patent  had  been  duly 
issued.' (d)  In  regard,  however,  to  crown  or  public  grants,  a 
longer  lapse  of  time  has  generally  been  deemed  necessary,  in 
order  to  justify  this  presumption,  than  is  considered  sufficient  to 
authorize  the  like  presumption  in  the  case  of  grants  from  private 
persons. 

§  46.  Coiiv«]rano«B.  Juries  are  also  often  instructed  or  advised, 
in  more  or  less  forcible  terms,  to  presume  convei/aneeB  between 
private  individualgf  in  favor  of  the  party  who  has  proved  a  right 
to  the  beneficial  enjoyment  of  the  property,  and  whose  possession 
is  consistent  with  the  existence  of  such  conveyance,  as  is  to  be 
presumed ;  especially  if  the  possession,  without  such  conveyance, 
would  have  been  unlawful,  or  canuot  be  satisfactorily  explained.' 

'  Earle  v.  Picken,  S  C.  &  P.  S42,  n.  ;  Bax  e.  Simona.  6  C.  4  P.  MO  ;  Williams  «. 
Williams,  1  Hagg.  Consist  364.     See  in/>vi,  uniler  the  head  or  Admimoru,  $  200. 

■  Rex  r.  Brawn,  cited  Cowp.  110;  Mn;or  of  Kingston  v.  Homer,  Cowp.  103; 
Eldridgen,  Knott,  Cowp.  215;  Mather  o.  Triuity  Church,  3  S.  &  R.  E09 ;  Roe  v.  Ire- 
land, 11  East,  280  ;  Read  i>.  Drookmsn,  S  T.  R.  159;  Goodtitle  v.  Baldwin,  11  Eiwt, 
488;  aSUrt  Evid.  872. 

*  Jackoon  V.  MCall,  10  Johns  377.  "Si  probet  possessionem  excedentem  ine- 
moriam  hominnm,  habet  vim  titnli  et  privilegii,  etiam  a  Principe.  Et  haec  est  differ- 
entia inter  possessionem  xxx.  vel.  il.  annonim.  et  non  mpmorabUia  tampom ;  qnia 
per  iUom  acquiritur  nan  directum,  »ed  ntile  dominiiirn;  per  islam  natem  diractum." 
Mascard,  Da  Probet,  vol.  i.  p.  238,  Concl.  199,  n.  II,  12. 

'  The  rule  an  thla  subject  was  statpd  by  Tindal.  C.  J.,  in  Doe  v.  Cooke,  8  Bing. 
174,  ITS.    "So  case  can  be  put,"  says  he.  "in  which  any  presamption  has  been  made, 

(a)  This  prraiimption  U  stated  by  Mr.  where  a  grant  was  implied   against  the 

Stephen,  Di;:;.  Evid.  art  100,  without  com-  KiverrijTi   in  EtixUnd  has  been  mnde  in 

mealing  on  the  question  whether  it  ia  a  Doe  b.  Wilson,  10  Moo.  P.  C.  S02;  O'Neill 

E resumption  of  fnct  or  law.    The  Courts,  r.   Allen,  9  Ir.  C.  L.   132 ;  Att.-Gen.   B, 

owBver,  sUll  use  the  same  langusgc,  thnt  EwpIidp  Hospital,  17  Beav.  388  ;  Mayor  of 

''thejurywilibealloTed"or"odTi9ed"or  Exeter  n.  Warren,  5  Q.  B,  778,801.     And 

"  instnicte>l  "  to  preaume  agrant,  showinjj  the  same  principle  has  been  upheld  in  the 

that  the  presumption  has  not  yet  become  United  States  in  favor  of  the  individoal 

oliligalory  as  «  presnmption  of  lair.      Lit-  a.i  a^inst  the  State.      State  T>.  Wright,  41 

tie  B.  Winntield,  11  Ir.  C.  U  flS;  Carter  B.  N.  J.  L.  *78.     See  also  Calmady  b.  Kowe, 

Tinicuni  Pishing  Co.,  77  Pa.  St.  810.  eC.  B.  861;  Beaufort  ».  Swan,  8  Ex.  413; 

Application  of  the  presumption  to  caaes  Healey  v.  Thome,  i  Ir.  R.  C.  L.  4e(. 
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Tbis  is  done  ia  order  to  prevent  aa  apparently  jagt  title  from 
being  defeated  hy  matter  of  mere  form.  Thus,  Lord  Mansfield 
declared  tiiat  he  and  some  of  the  other  judges  bad  resolved  never 
to  Buffer  a  plaintiff  in  ejectment  to  be  nonsuited  by  a  term,  ont- 
standii^  in  his  own  trustees,  nor  a  satisfied  term  to  be  set  up  by 
a  mortgagor  against  a  mort^^igee;  but  that  tbey  would  direct  the 
jury  to  preeume  it  surrendered.'  Lord  Eenyon  also  said,  that 
in  all  cases  where  trustees  ought  to  convey  to  the  beneficial 
owner,  he  would  leave  it  to  the  jury  to  presume,  where  such  pre- 
sumption could  reasonably  be  made,  that  they  had  conveyed  ac- 
cordingly.' After  the  lapee  of  seventy  years,  the  jury  have  been 
.  instructed  to  presume  a  grant  of  a  share  in  a  proprietary  of  lands, 
from  acts  done  by  the  supposed  grantee  in  that  capacity,  as  one 
of  the  proprietors.*  The  same  presumption  has  been  advised  in 
regard  to  the  reconveyance  of  mortgages,  conveyances  from  old 
to  new  trustees,  mesne  assignments  of  leases,  and  any  other  spe- 
cies of  documentary  evidence,  and  acts  in  pai»,  which  is  necessary 
for  t^e  support  of  a  title  in  all  other  resoects  evidently  just."  It 
is  sufiiclent  that  the  party,  who  asks  for  the  aid  of  this  presump- 
tion, has  proved  a  title  to  the  beneficial  ownership,  and  a  long 
possession  not  inconsistent  therewith ;  and  has  made  it  not  uu- 


in  iiibstaDce,  but  wuitiQK  «. _..... , 

point  of  fann.  Is  wich  caaa,  wbere  tbe  pngsesaion  U  sbowu  to  bare  bna  consifitent 
»ith  the  bet  dineted  to  be  presume*!,  anil  iu  auch  cases  only,  bas  it  ever  been  allowed." 
And  be  eitea  ai  eiamplea,  Lade  c  Hoirord,  Bull.  N.  P.  110;  England  v.  Slade,  4  T.  R. 
1183;  Doe  p.  Sjbonrn,  7  T.  R  2;  Doe  o.  Hilder,  S  B.  ft  Aid.  782;  Doe  v.  Wiigbte,  Id. 
710.  See  Beat  on  Presamptioos,  pp.  144--iaS. 
■  Udev.  Holford,  Hull.  N.  F.  110. 

*  Doe  o.  SjboDm,  7  T.  R.  9  ;  Doe  «  Staple,  S  T.  S.  e»6.  Tbe  ntbject  of  the 
preramed  fiarrender  of  termi  ii  treated  at  large  in  Matbewa  on  Preaumpt.  Evid.  c  13, 
pp.  226-!St,  and  ia  ahlj  einounded  bf  Sir  Edv.  Sugden,  in  hie  Treatise  on  Vendors 
and  Piirchaaen,  c  16,  g  S,  tqI  iii.  pp.  24-47,  10th  ed.  See  abo  B««t  on  PmiuDptioaa, 
It  113-122. 

*  Farrar  v.  Herrill,  I  Orei>nI.  17.  A  by-law  TD«y,  in  like  manner,  be  preaumed. 
Bull.  N.  P.  211.    Tbe  caae  of  CorporatioDS,  4  Co.  78  ;  Cowp.  110. 

*  Emery  v.  Grocock,  8  Mndd.  64  ;  Cooke  v.  Soltau,  !  Sim.  k  Stu.  164 ;  Wilson  «. 
Alkn,  1  Jac.  A  W.  Sll,  820  ;  Koe  v.  Reade,  8  T.  R.  IIS,  122;  White  «.  Fo^jambe, 
II  Vea.  SaO ,-  Keene  r.  Deudon,  8  Gut,  24S.  2S6  ;  Tenny  v.  Jones,  3  M.  &  Scott,  172; 
Roe  «.  Lowe.  I  H.  Bl.  446,  460  ;  Van  Dyck  ti.  Van  Beuren,  1  Cainm,  81  ;  Jacksnn  e. 
Mncray,  T  .Inbns.  6  ;  4  Kent,  Comm.  00,  91  ;  Gray  r.  Gardiner,  3  Mass.  SOS ;  K-Oox 
*.  Jcnk^  7  Uass.  488 ;  Society,  &c.  v.  YounK,  2  N.  H.  310  :  Colinan  v.  Anderson,  10 
Haiia.  105  ;  Pejepncot  ProprietnTi  v.  Banaon,  11  Mass.  146  :  Bergen  r.  Bcnnet,  I  Cainea 
Cas.  1  ;  Bioawim  v.  Cannon,  14  Masx.  177  ;  Battliv  r.  Holley,  6  Greenl.  145  ;  Ladv 
Dnrtmouth  v.  Roberts,  16  Eaat,  331,  83B  ;  LiTingnton  v.  LiviDgxton,  4  Johns.  Cb.  287; 
Whetber  deeds  of  conyeyance  call  be  prMumed.  in  cases  where  the  lav  baa  made  pro- 
riaion  for  their  ref^tralion,  has  been  doubl^.  The  point  was  argueil,  but  not  decided. 
In  Doe  r.  Rir«t,  11  Price,  176.  And  see  21  Pick.  322.  Tbe  better  opinion  seenu  ta 
lie  that  thongh  die  court  will  not,  in  snch  caae,  preiaiae  the  existenca  of  a  deed  as  a 
--'-— -t  of  law,  yet  the  fact  is  open  for  the  jury  to  find,  as  in  other  o "  - 
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reasonable  to  believe  that  the  deed  of  conTeyaDce,  or  other  act 
eesential  to  the  title,  iraa  duly  executed.  Where  tJieae  merits  are 
vantiug,  the  jury  ore  not  advised  to  make  the  pre8umptioiL^(a) 

S  4T.  Fenonaity.  The  Same  principle  is  applied  to  matters 
belonging  to  the  peraonalt}/.  Thus,  where  one  town  after  being 
set  off  from  another,  had  ooutinued  for  fifty  years  to  contribute 
annually,  to  the  expense  of  maintaining  a  bridge  in  the  parent 
town,  this  was  held  sufficient  to  justify  the  presumption  of  an 
agreement  to  that  effect^    And,  in  general,  it  may  be  said  that 

*  Due  «.  Cooke,  6  BEag.  174,  per  Tfndsl,  C.  J.  ;  Doe  e.  Raed,  B  B.  *  A.  S32 ; 
Lirett  V.  Wtbou,  3  BiDE.  IIG  ;  Schsuber  ».  Jactuon,  2  Wend.  14,  37  :  He|)barn  v. 
Aald,  6  Cruioh,  262  ;  Vklsntme  e.  I^per,  32  Pick.  85.  This  nile  has  been  annlied 
to  po9KBsioiu  or  divers  lenfrtlu  of  duration  ;  aa,  Shy-two  yean,  Rjrder 
SI  Pick.  298;  fifty  yean,  Helrin  v.  Prop'ra  of  Loclu,  ic.,  IS  Pick.  1 
253,  R.  0.  :  Uiirty-tliree  yaara,  White  «.  Loring,  24  Pick.  819  ;  thirty  yean,  McNair  tt. 
Hunt,  5  Mo.  300  ;  twenty-ail  yean,  Xewmon  n.  Stndley,  Id.  291  ;  twenty  yean,  Brat- 
tle-Square Church  V.  BulUrd,  3  UeL  363  ;  but  the  Utter  puriod  U  held  sufficient. 
The  role,  bowerer,  does  not  seem  to  depend  to  much  upon  the  mere  lapse  of  a  definite 
period  of  time  u  upon  all  the  circumstancsi^  taken  togetlier ;  the  question  being  ei- 
clusively  Tor  the  jary. 

'  Cambridge  v.  [jeitnstOD,  17  Pick.  S32.  See  alao  On>t»  *.  Otote,  10  Johni.  402 ; 
8ch&nb«r  v.  Jackson,  3  Wend.  36,  37. 

(n)  In  the  later  English  casea  and  in  session  oontinaea,  this  fact  gives  rise  to  a 
the  IJnited  States,  this  presumption  has  preaumption  of  a  deed  of  urtitioD.  Bus- 
been  fully  neosptwttd.  A.  presumption  uf  sell  v.  Marks,  3  Mete.  (Ky.)  37.  So  it 
this  kind  has  been  made  scvenl  times  in  was  held  ia  Miseouri,  that  when  a  stave 
fnvor  of  a  grant  of  a  right  of  fishing,  lud  for  many  years  been  treatiid  as  free, 
''      '    ~  "     .1  enjoy ntunt  has  Ikbq    a  deed  of  TnannmiuioD  would  be  presumed. 


proved.  Little  v.  Wiiigfield,  II  Ir.  C.  L.  Lewis  v.  Hurt,  83  Mo.  G3S.  A  grant, 
63  ;  Lfloonfield  v.  Ijonadale,  L.  R.  S  C.  P.  however,  will  not  be  presumed  when  ' 
637 ;  Cnrter  V.  Tiniuum  Fishing  Co.,.  77    possession  is  explained  by  evidence  al 


Fb.  St.  310.     Cr.  Mills  V.  Mayor,  L.  R.  2  ing  that  such   pos^ion   was  taken  in 

C.  P.  476.     Auil  in  general,  the  enjoy-  virtne  of  some  title  inconsistent  with  that 

meat  of  an  sosement  or  incorporeal  here-  which   <s  soiiRht  to  be  proved  by  such 

ditameot  for  a  long  period  of  time  is  evi-  possession.    Gulvin  d.    Warford,  30  Md. 

dence  for  the  jury  of  an  original  grant  of  SS7  ;  or  by  jiroof  of  the  contents  of  the 

the  right,  although  no  statute  otlimita-  deed  under  which  possession  wu  in  fact 

tionappliei.     Kingston  r.  L-ilie,  10  S.  4  taken  (Nioto  o.  Carpenter,  21   Cal.  4.^5. 

R.  {Pa.)  3S3;  Rooker  v.  Perkins,  14  Wis.  Cf.  Grimes  v.  Bastrop,  26  Tex.  310)  ;  or 

78  ;  Edson  v.  Munsell,  10  Allen  (Mass.),  proof   that  the   enjoyment   of  the   rig!it 

557  ;  NichuU   n.    Boston,   93   Masi.    39  ;  claimed  vras  resisted  ccmtinuonsly  bv  the 

Brigga  v.  Prosser,  14  W^nd.  (N.  Y.)  227  ;  penon  whose  interests  it  infringed.    Field 

Munro  r.    Merchant,   26   Barb.    (N.  Y.)  v.  Brown,  24  Gmtt.  (Va.)  74. 

383;  Attorney-General  e,  Proprietorit,  &^•.,  The  presumjition  does  not  arise,  more- 

3  Gray  (Mass.),  1.  pp.  62-65  ;  St.  Mary's  over,  where  the  exercise  of  the  right  is 

College  u.  Attorney- Oenerol,  3  Jiir.  Ji.  8.  secret,  »o  that  no  iutemiption  of  the  ex- 

675.   On  the  same  principle,  where  several  ercise   by  such    person   would    naturally 

mill  privileges  were  oriainally  owned  to-  occur.     Thos,  when  one  claims  the  right 

gether,  but  afterwards,  hr  a  long  series  of  to  the  enjoyment  of  water  percolating  or 

yeara,  held  in  severalty  by  dilTerant  per-  flltrating  throngh  adjoining  lands  to  snp- 

sons,  and  from  time  to  time  transferred  l>y  ply  a  well  in  his  own  lands,  no  enjoyment 

these  owners  iu  severalty  to  othero,  there  of  the  right  gives  rise  to  the  preanraT>- 

is  a  presumption  of  an  ancient  partition  of  tioQ.     Chasemore  b.  Richanls,  7  H.  L.  C. 

the  property  amonn  the  proprietora.    Hun-  849  ;  Roath  v,   Driscoll,  20  Conn.   533  ; 

roe  D.  Gates,  43  Me.  408.     So  where  each  Wbeatley  v.  Bangh,  25  Pa.  8t  628  ;  Fra- 

one  of  several  joint  ownen  of  land  takes  zier  v.  Hrown,  12  Ohio  St.  291;  Stephen 

into  his  possession  separate  parcels  of  the  Dig.  Evid.  art.  100. 
land,  and  tor  many  years  this  separate  poa- 
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long  acqnieBoeDce  in  buj  adverse  claim  of  right  is  good  gronnd, 
on  whi(^  a  jarj  may  presume  that  the  claim  had  a  legal  com- 
mencement; Bince  it  is  contrarj  to<  general  experience  for  one 
man  long  to  continue  to  pay  money  to  another,  or  to  perform  any 
oneronB  duty,  or  to  submit  to  any  inconrenient  claim,  unless  in 
pnrsnaace  of  some  contract,  or  otiier  legal  obligation. 

§  48.  Boope  of  this  cdaH  of  praanmpttoiu.  In  fine,  this  class  of 
presumptions  embraces  all  the  connections  and  relations  between 
the  facta  proved  and  the  hypothesis  stated  and  defended,  whether 
they  are  mechanical  and  physical,  or  of  a  purely  moral  nature. 
It  is  that  which  prevails  in  the  ordinary  affairs  of  life,  namely, 
the  process  of  ascertaining  one  fact  from  the  existence  of  another, 
without  the  aid  of  any  rule  of  law ;  and,  therefore,  it  falls  within 
the  exclusive  province  of  the  jury,  who  are  bound  to  find  accord- 
ii^  to  the  truth,  even  in  cases  where  the  parties  and  the  court 
would  be  precluded  by  an  estoppel,  if  the  matter  were  so  pleaded. 
They  are  usually  aided  in  their  labors  by  the  advice  and  instruc- 
tions  of  the  judge,  more  or  leas  strongly  urged,  at  hia  discretion ; 
but  the  whole  matter  is  free  before  them,  unembarrassed  by  any 
considerations  of  policy  or  convenience,  and  unlimited  by  any 
boondariea  but  thcee  of  truth,  to  be  decided. by  themselves,  ac- 
cording to  the  convictions  of  their  own  understajiding.  (a) 

la)  The  genend  tendency  of  Ma  modam  reaUtj  positive  lintita  to  the  field  ot  ctim. 

decuioiu  on  the  subject  oT  piwninptions  inal  reaponaibility  and  ilioald    form  no 

ia  to  reitrict  the  comber  of  those  which  port  of  the  law  dT  evidence.    9o,  the  va- 

take  qaesdons  of  fact  from  the  considers-  rioiu  statutes  of  limitation,  althoDgh  in-  - 

tion  of   the  jury.    The  division  of  pre-  eluded  bj Mr.  OrsenleafamongconclasiTS 

fumptions  into  three  classes;  Coacluaiva  premimptionB(anf(,  f  16)  are  positive  rnW 

and  Bebuttabli^  of  Law,  and  Fresumptians  oflaw.   So  title  bf  prescription  (anie.itj) 

of  Fact,  is  still  adopted  by  the  courts  and  belongs  nther  to  the  lat*  of  Real  Property 

text  writers.      In   regard   to    Cottdiuive  than  of  Evidence. 

PntumptioM,  Mr.  Wharton  goes  so  far  »a  RdniUablt  Presumptimi*.      This  clan 

b>  say  that  wbile  the  clan  is  still  said  to  has  been  defined  as  foftoirs:  "Apreanmp- 

exist,  no  perfect  individuals  of  the  clan  tion  means  a  rule  of  law  that  Courts  and 

can  be  foaiiiL     Wharton,  Crim.  Evid.  Sth  Judges  shall  draw  a  particolu  inference 

ed.  I   711.     Sir  FitrJames  Stephen   de-  fhim  a  particular  fact  or  from  particular 

scribes  it  under  the  head  of  conclusive  evidence,   unless  and  until   the  truth  of 

proof,  as  evidence  npon  the  production  of  snch  inference   is  disproved."     Stephen, 

which,  or  a  fact  upon  the  proof  of  which.  Divert  of  Evidence,   art.  I.    The  rebut- 

tbe  jndge  is  bound  by  law  to  regard  soma  table  presumption  of  law  diflers  from  a  pre- 

fact  as  proved,  and  to  exclude  evidence  sumption   of  fact  or  ordinary  inference, 

.Intended  to  disprove  it.     Stephen,  Dig.  snch  as  men  would  naturally  draw  from 

Evid.  art  I.    There  are  numerous  laUt  or  facts  proved,  in  the  fallowing  respects :  — 

Micn'ms  of  law,  however,  which  are  occa-  1,  A  presumption   of  law  derives  its 

sdonally  put  by  the  Judges  in  the  form  of  force  from  law,  while  the  presumption  ot 

cimclnsive  presumptjons,  althoufrb  in  real-  fact  derives  its  force  from  logic.    It  is  true 

Ity  thej  are  positive  rules  of  law.     For  that  moat  of  the  preantnptionB  of  law  have 

inst*nce,  it  is  often  said  that  every  man  is  some  logical  weight,  but  that  they  do  not 

conclusively  presumed  to  know  the  law.  derive  their  force  from  it  is  shown  by  the 

AnU,   I  31  note.     So,  the  so-called  pre-  fact  that  tome  of  them  have  no  such  lo^. 

•nmptioQs  in  regard  to  the  criminal  re-  cal  weight.     Take,  for  instance,  the  pre-' 

■ponsibilit;  of  infants  (omU,  J  28)  ate  in  sumption  of  innocence.    It  ia  batd  to  ny 
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th*t  than  tl  m;  iabeiMt  probabilitt  tbat  Jftruinptimu  of  fad,      tnanmptioBt 

&  peraon  wbo  hu  be«Q  r^rded  with  auch  of  fact  are  tlie  clua  Ttxim  which  almoct  all 

■napirion  aa  to  cauae  his  amtt,  tuid,  after  the  {RUiunplioD!!  of  law,  whether  rebnt- 

ft  ^climinaiy  aiamiiiatKiii  habra  «  niagii-  table  or  concluaiva,  have  bean  drawn.     A 

trate,  hi*  impruoDnwQt,  and  then  hia  pre-  pnaumptioii  of  fact  i«  an  inference  which 

It  t^  tha  grand  \vrj,  la  innocent  of  a  maonabte  man  woald  draw  ftDin  certalta 

w  with  whidi  he  ia  duiged,  yet  fact*  whiri  <  -  . —  . . .-  i .    . .       ^. 

a  nbattaUe  uraaumption  of  Taw  baaia  ia  in 

-.  _.  J  innocent     Or  take  the  cue  of  It   rsati  ot 

_ji  prammptioB  neated  by  atatvte,  th>t    tween  ftiOm,  and  it  reqoin*  n.  _.. 

a  TMsel  which  l«avea  Kew  York  harbor  Court  to  give  it  force, 

withoat  hanng  a  liceaaed  pUot  on  board  TheM  pi«Bumptions  of  fact  at«  In  tval- 

di^   be  praannMd   U  be  annaWoMhy.  ity  the  aams  thli^  aa  the  iiif%rM»  whlda 

if.  Y.  lAwa  1857,  ch.  242  ;  Borkud  u^  reudert  drcamatantial  evideuce  adniiaai- 

HeraantileU.Ing.  Co.,iSK.  Y.  Snper.Ob  ble,   and  the  remarks  wliich  have  been 

48S.     Then  can  hardly  be  laid  to  be  0*7  made  in  rtgard  to  oircnmatantial  cridanM 

probability  that  each  a  Teeaal  ia  not  ia-  are  equally  af^licabla  to  presuniptiona. 

wfrAy  bDcanae  ahe  haa  not  a  pilot  on  See  >aiU.  Circumstantial  ETideace,  |  IS  o, 

board.    Or  a  atatnte  that  one  who  «aniei  Althoagh  the  inf»rM>ce  mtuit  be  plain  and 

ooncealed  weaponi  ia  to  be  preaumed  to  atrong  to  render  tiie  circunutanoet  admif- 

carry  them  with  Efil  Intent.     No  onA  in  tlUe,  vet  the  jary  are  not  bouad  to  r^ard 

Aam  time*  could  affirm  any  [irobability  the  tuferenee,  when  the  facta  are  admitted 

in  that.  and  before  then).     E.  g.,  in  BriggB  0.  Her- 

2.  A  preramiAlon  of  law  applies  to  a  vey,  130  Haas.  137,  Morton,  J., Ba<r«:  "The 

e2a0,  a  picsamgition  of  &ct  to  individnd  depositiiHt  in  the  poet-office  of  a  lettat 

caaea.     It  ia  hardly  neceelary  to  illoatnta  properly  addreeaed,  with  the  postage  prfr- 

this.   Take  the  presumption  of  death  from  paid,  is  prima  facie  evidenet  that  t^  per- 

■evan  years'  anexplained  abeence.     fHun*  eon  to  whom  It  was  addressed  received  IL 
le  evidence  that  lAters  were  so  deposited 

. .  .IS  compeUtU,  and  should  hare  been  sub- 

^iteUtl  oMs,  it  is  desired  to  prove  a  death  miCted  to  the  jnry  to  be  weired  by  tkenl 

ftt  any  preciaa  time,  withm   the  seven  in  counectioD  with  the  other  eridenee  in 

yean,  the  faA  of  death  must  be  proved  the  caae.    They  alone  have  the  right  to 

by  showing  the  age,  constitution,  health,  decide  whether  the  inference  tbat  the  let- 

wcnldl;  eonditioa,  of  the  person  in  qoes-  (en  were  received,  funRded  upon  t&e  ^b> 

tfon,  when  he  waa  l«t  heard  from  and  in  aUlity  that  the  oSeera  <f  the  jcoremMent 

witat  circnnistanosa.     He  Pheni'a  IVHSta  will  do  their  dnty,  and  that  lotten  win  hg 

L.  B.6Ch.  139;  /«  rs  Lewea'a  Tnuta,  In  dulydeUTflred,is  overcome  by  Hie  oUuren- 

B.  11  Eq.  286  ;  0  Ch.  9S4.  denee."    Aitit  1 8S. 

S.  It  la  obligatoiV  on  juries  to  find  tn  la  abort,  ^hat  ia  ■  pnoamption  of  hiA 

bror  of  the  party  Who  ia  supported  by  a  la  well  summed  ap  by  Lord  HatbeHfT  hi 

prsanmptioii  of  bw  in  the  absence  of  o^v  Gardner^.  Oardner,  L.  R.  2  Ap|^  Cu.  7£3, 

poaing  evidence,  while  juries  may  or  mwy  p.  734.     "We  are  to  ]ook  upon  theae  aa- 

not  K^atd  a  pnannijAion  of  faot  as  of  called  preeumptiona  simply  as  dedactions 

saffloieBt  weight  to  base  a  verdtet  npcm.  Which  sendble  men  make  from  tiie  fccti 

Com.  V.  Hares,  14.1  Haa.  £W ;  Com.  »,  which  are  laid  before  them  as  evideaee, 

Briant,  141  Mass.  4S3.  open  therefore  to  lebottal,  by  the  taaM 

4.  A  preenmptioo  ot  law  is  dittWn  bf  class  of  evidence  —  that  is  to  say,  oral  tes- 

the  Conrt,  and  presumptions  of  fact  are  timony —  as  that  by  which  the  propod> 
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CHAPTER  L 

OF  THE  BELB7ANCY  OP  EVIDEKCB. 

§  49.  FonoUoiu  of  Jndge  and  jory.  In  trialB  of  fact,  vithout 
the  aid  of  a  jurj,  the  questioD  of  the  admiaBibility  of  evidence, 
strictly  speaking,  can  eeldom  be  raised ;  since,  whatever  be  the 
ground  of  objection,  the  evidence  objected  to  must,  of  necessity, 
be  read  or  heard  by  the  judge,  in  order  to  determine  its  character 
and  value.  In  such  ca^s,  the  only  question,  in  effect,  is  upon 
the  sufficiency  and  weight  of  the  evidence.  But  in  trials  by  jury, 
it  is  the  province  of  the  presiding  judge  to  determine  all  ques- 
tions on  the  admissibility  of  evidence  to  the  jury;  as  well  as  to 
instruct  them  in  the  rules  of  law,  by  which  it  is  to  be  weighed. 
Whether  there  be  any  evidence  or  not  is  a  question  for  the  judge; 
whether  it  is  sufficient  evidence  is  a  question  for  the  jury.  >  (a) 

>  Per  Buller,  J„  in  Caipentor  v.  Hayward,  Dong.  BBO,  And  see  Best's  Principle* 
of  Evidenco,  }}  7&-S6.     TEe  notion  that  the  jury  have  the  right,  in  any  case,  to  duter- 

(a)  Chandler  b.  Von  Boeder,  2*  How,  is  by  no  means  conceded.  See  Alb.  L.  J. 
(U.S.)  22*;  Clott^be.  State,  7  Neb.  320.  10,  83,  78;  Green's  Cr.  Law  R.  vol.  it 
Relevancy  to  the  issue  is  the  test  of  ad-  p.  226  n.  There  is  in  every  cane  triable 
mUsibility.  With  the  wtfght  of  evidence  ty  jury  a  preliminary  question  of  law  foe 
the  jud^  cannot  concern  hitnni:lf,  except  the  court,  whetlier  or  not  there  is  any  evi- 
lu  certain  coses,  where  the  tesciinonycorues  deuce  from  which  the  fact  souRht  to  be 
from  tainted  sources,  as  in  the  case  of  ac-  proved,  may  be  fairly  inferred  ;  5  there  is, 
fampltcea  and  falsa  witnesses,  where  he  that  is  sufficient  to  send  the  case  to  the 
may  caution  but  cannot  exclude.  Under-  jury,  no  matter  how  strong  may  be  the 
wood  B.  McVeigh,  23  Gratt  (Va.)  iOa  ;  proofs  tn  the  contrary.  School  Furniture 
Paulette  p.  Brown,  *0  Mo.  52  ;  CallBnan  Co.  n.  Warsaw  School  Diet.,  122  Pa.  St. 
V.  Shaw,  21  Iowa,  441  ;  Mead  b.  HcGraw,  EOl  land,  moreover,  althoufihit  is  the  right, 
19  Ohio  St.  5S  ;  Blanchard  n.  Pratt,  87  IIL  and  in  some  coses  it  becomes  the  duty  of  the 
243.  Anil  see  also  fiosl,  J  380,  In  United  judge  to  express  his  opinion  upon  the  char- 
States  B.  Anthony,  If,  S.  Diat.  Ct  North,  acter  and  weight  of  the  testimony  which 
N.  v.,  Mr.  Justice  Himt  directed  the  jary,  be  must  submit  to  the  jury,  it  shonid  be 
upon  the  evidence,  to  return  a  verdict  of  done  in  snch  a  manner  as  to  leave  them 
guiltv,  every  fact  in  the  case  being  nndis-  in  possession  of  thii  niiestion  that  belongs 
ptital,  —a  direction  the  propriety  of  which  to  them.     If,  notwitnatanding  the  effort! 
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If'  the  decisioD  of  the  question  of  admissibility  depends  oti  the 
decision  of  other  questions  of  fact,  sdch  as  the  fact  of  interest, 

mine  queitiona  of  kir,  waa  Rtronglv  denied,  and  tfavir  province  deGnad,  by  Story,  J., 
in  the  United  SlaUH  0.  Battiste,  2  Smun.  S4^  "  Berore  I  pMceed,"  uid  he,  "tu  tlie 
meritg  of  thi*  case,  I  wish  to  bay  a  few  Tords  upon  a  point,  aufg^ted  by  the  argument 
or  the  learned  uounsel  for  the  piisoner,  npoii  which  1  have  had  a  decided  opinion  dur- 
ing iny  whole  proresaional  life.  It  is,  that  in  criminal  caaua,  ami  especially  is  M)Htal 
canea,  thojurfare  the  jadj(es  of  the  law  aa  well  as  arthe  fact.  My  opinion  is,  that  the 
jury  are  no  more  Judj^s  of  the  law  in  a  capitAl  or  Other  criminal  i»se,  upon  a  plea  of 
not  guilty,  than  they  are  in  every  civil  case  tried  u|ion  the  general  isaue.  In  each  ot 
these  cases,  their  verdict,  when  general,  ia  necBKsarily  compounded  of  law  and  of  fact, 
and  includes  both.  In  each  they  must  neceaaarily  detemiine  the  law,  aa  well  aa  the 
fact.  In  each  they  have  the  physical  jxurer  to  itiareaanl  the  law,  aa  laid  down  to 
them  bv  the  court.  But  I  deny  that,  in  any  case,  tiviL  or  criminal,  thev  have  the 
moral  right  to  decide  the  laW  according  to  their  own  notions  or  pleasure,  (hi  the  con- 
trary, I  hold  it  the  moat  aacred  conttitBtional  rigkt  dt  every  giarty  accused  of  a  crimen 
that  the  jury  should  respond  aa  to  the  facts,  and  the  court  aa  to  the  law.  It  is  the 
duty  of  the  uourt  to  instruct  the  jury  as  to  the  law  ;  and  it  is  the  duty  of  the  jury  to 
follow  the  law,  aa  it  is  laid  dow>  by  the  cnart.  This  is  the  rUht  of  every  citiieu  ; 
and  it  is  his  only  protection.  If  the  jury  were  at  liberty  to  aetUH  the  law  for  Ihein- 
anivea,  the  eifect  would  be,  not  only  that  the  law  itself  would  be  most  uncertain,  from 
the  different  views  which  different  Juries  miglit  tbke  of  It ;  but,  tn  C«M  of  error,  thera 
would  be  uo  remedy  or  redress  by  the  injured  jwrty  |  for  the  <H>urt  would  not  have  any 
right  to  review  the  law,  as  it  had  been  settled  by  the  jury.  Indeed,  it  would  be  almost 
impracticaMn  to  ascerlsiu  what  the  law,  as  settled  by  the  jnry,  actaally  was.  On  the 
contrary,  if  the  court  should  err,  inUyinfjdown  tbelaw  to  the  jury,  there  is  an  adequate 
nmedy  for  the  iqjured  party,  by  a  motion  for  s  new  trial,  or  a  writ  of  error,  aa  the 
nstnre  of  the  jnrisdiclian  of  the  particular  court  may  require.  Every  person  accused  as 
•  criminal  has  a  right  to  be  tried  according  to  the  law  irf  (he  laud,  the  liied  law  of  the 
land,  and  not  by  the  law  as  a  juiy  tnay  understand  it,  or  choose,  from  wantonness  or 
ignorance,  or  accidental  mistake,  to  interpret  it.  If  I  tlmupht  that  the  jury  were  the 
proper  judges  of  the  Uw  in  criminal  cases,  I  ahonld  hold  it  ny  duty  to  abstnin  from 
the  reaponsihility  of  stating  the  law  to  them  upon  any  such  trial.  But  believing  as  I 
do,  that  every  citizen  has  a  right  to  be  tried  by  the  law,  hnd  aircording  to  the  law ; 
that  it  is  his  privilege  and  trneat  ahield  against  oppraaaien  and  wrong,  —  1  feel  it 
my  duty  to  state  my  views  fully  and  openly  on  the  present  occasion."  The  same  opin- 
ion aa  to  the  province  of  the  jury  waa  strongly  expressed  by  Loid  C.  J.  Best,  in  Levi 
n  Mylne,  4  Bins.  19G. 

The  same  subject  was  more  fully  considered  in  Commonwealth  v.  Porter,  10  Het. 
263,  which  wia  an  indictment  for  selling  intoxicating  liquors  without  license.  At  the 
trial  the  defendant's  counsel,  being  about  to  argue  the  questions  of  law  to  the  jury,  was 
stopped  by  the.  judge,  who  ruled,  and  ao  instructed  the  juiy.  that  it  was  their  duty  to 
receive  the  law  from  the  court,  and  implicitly  to  follow  ita  iLirection  npoh  matters 
of  law.  Exceptions  being  taken  to  this  ruling  of  the  judge,  the  point  was  elaborately 
argued  in  bank,  and  fully  considered  hy  the  court,  whose  jud([ment,  delivered  by  Shaw, 
C.  J.,  concluded  as  follows  :  "  On  the  whole  subject,  the  views  of  the  court  ma^  be 
■nmniarily  expressed  in  the  following  propositions  :  Tliat,  in  all  criminal  cases,  it  ia 
competent  for  the  jury,  if  they  see  Rt,  to  decide  upon  all  questions  of  fai-t  embraced  in 
the  issue,  and  to  refer  the  law  ari-sing  thereon  to  the  court,  in  the  form  of  a  special  ver- 
dict But  it  in  optional  with  the  juij-  thus  to  return  a  special  verdict  or  not,  and  it  is 
within  their  legitimate  province  and  power  to  return  a  general  verdict,  if  they  see  fit. 


he  may  lay  hia  hands  npon  their  verdict  are  to  be  drawn,  or  the  credibility  ol 

and  sec  it  aside,  bnt  this  uthe  limit  of  his  nesaes  is  to  be  settled,  the  evidence  must 

power  in  all  caaes  where  there  is  evidence  go  to  the  jury.     The  value  or  legal  effect 

that  carries  a  question  to  the  Jttry.     A  of  factsnotconttovertedmay  be  determined 

binding  instractiaii   to  the  jnry  is  only  by  the  judge,  but  the  facta  themselves  if 

Kper  where  the  evidence  ia  not  conflict-  in   doubt  must  be  foand  by  the   jury. 

,  and  presents  the  facts  on  which  the  Spear  b.  Phil,  WiL  &  Bait.  E.   K.  Co.. 

oase  depends  clearly  and  distinctly,  bnt  if  IIS  Pa.  St  ft. 
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for  example,  or  of  the  execution  of  a  deed,  these  preliminary 
questions  of  i&ct  are,  in  tKe  first  instance,  to  be  tried  hj  the 


qaestiana  of  law.  In  fomiisg  and  ratuming  surh  Beocral  verdict,  it  is  within  th«  l^t- 
imkte  lUthoritf  &nd  power  or  the  Jnir  to  decide  JeHaitely  npoa  all  queitioDB  of  iBct 
inTolred  in  the  issue,  acoordiug  U>  thuir  jad^ment,  npon  the  fores  and  elfect  of  the 
competent  evidence  laid  before  them  ;  and  if,  in  the  progresi  of  the  trial,  or  in  the 
Buinuiin|;-up  lud  (.-hirfte  to  the  jury,  the  court  ahonld  eipreai  or  intimate  any  opinion 
upon  any  suuh  question  of  fact,  it  is  within  the  Ipgitimate  prorince  of  the  Jury  to  re- 
vue, fL-consider,  and  decide  contrary  to  such  opinion,  if,  in  their  judgment,  it  te  not 
oorrect,  and  warranted  by  the  evidenee.  Bnt  it  is  the  duty  of  the  court  to  instruct  the 
jury  on  all  questions  of  law  which  appear  to  arise  in  the  csnse,  aud  also  upon  all  quee- 
tions  pertinent  to  the  issu^  upon  which  either  party  may  request  the  direction  oF  the 
eoart  npon  matters  of  law.  And  it  is  the  duty  of  the  jaiy  to  receive  the  law  from  the 
court,  aud  caafortn  their  jadgnent  and  decision  to  sucK  instmctioas,  as  br  as  they  an- 
derstand  them,  in  spplyinR  the  law  to  the  facts  to  be  found  by  them  ;  and  it  is  not 
within  the  legitimate  province  of  the  jury  to  revise,  reconsider,  or  decide  contrary  to 
snch  opinion  or  direction  of  the  court  in  matter  of  law.  To  this  duty  jnrora  are  bound 
by  a  strong  sociiil  and  moral  obligntion,  enforced  by  the  sanction  of  an  oath,  to  the 
nune  extent  and  in  the  same  manner  as  Ihey  are  conacientionily  bound  to  decide  ill 

Sueationa  of  fact  according  to  the  evidence.  It  is  no  valid  objection  to  this  view  nf  the 
ntiea  of  jurors,  that  they  are  not  amenable  to  any  legat  prosecution  for  a  wrong  de- 
cision in  any  matter  of  law  ;  it  may  arise  from  ao  honest  mistake  of  judgment,  in  their 
■pprehpusion  of  the  rules  and  principles  of  law,  as  laid  down  by  the  court.  e9[)ecialij 
in  perplexed  and  complicated  caiies,  or  from  a  mistake  of  judgment  in  applying  them 
hnnpstly  to  the  facts  proved.     The  same  reason  applies  to  the  decisions  of  juries  apon 

Juestious  ot  Fact  clearly  within  their  legitimnte  powers ;  they  are  not  pnnishahle  for 
ecidiiiz  wrong.  The  law  vests  in  them  the  power  to  judge,  and  it  will  preHums  that 
they  judge  honestly,  even  though  there  may  be  reason  to  apprehend  that  they  judge 
erroneously  ;  they  cannot,  therefore,  be  held  responsible  Ibr  any  such  decision,  unless 
upon  evidence  which  clearly  establishes  proof  of  corruption,  or  other  wilful  violatioa 
or  duty.  It  ia  within  the  legitimate  power,  and  is  the  duty,  oC  the  court  to  superin- 
tend the  course  of  ^e  trial ;  to  decide  upon  the  adiuission  and  rejection  of  evidence ; 
to  decide  upon  the  nie  of  any  books,  papers,  documents,  cases,  or  works  of  supposed 
authority,  which  may  be  oflered  upon  either  side ;  to  decide  upon  all  collateral  and  in- 
cidental prooeedings  ;  and  to  conRne  parties  and  coansel  to  the  matters  within  the  ismie. 
jL)  the  jury  have  a  legitimate  power  to  return  a  general  veidiot,  and  in  that  cose  must 

Cupon  the  whole  issue,  this  court  are  of  opinion  that  the  defendant  has  a  right,  by 
Mlf  or  his  counsel,  to  address  the  jury,  under  the  general  superiotenileticB  of  the 
conri,  upon  all  the  material  qnestions  involved  in  the  issue,  and  to  this  extent,  and  in 
this  connection,  to  address  the  jury  upon  such  questions  of  law  as  oomn  within  the 
issue  to  be  tried.  Saoh  address  to  the  jury,  upon  questions  of  law  embraced  in  tbe 
issne,  by  the  defendant  or  his  counsel,  is  wamnted  by  the  long  practice  of  the  courts 
in  this  Commonwealth  in  criminal  eases,  in  which  it  is  within  the  established  aathor- 
ity  of  a  jury,  if  they  see  fit,  to  return  a  general  verdict,  embracing  the  entire  issue  of 
law  and  fact."  10  Uetc  S8&-287.  See  also  the  opinion  of  Lord  Mansfield  to  the  same 
eObct,  in  Bex  b.  Dean  of  St.  Asaph,  21  Kov.  St.  Tr.  1039,  1010  ;  and  of  Mr.  Har- 
gmva,  in  hia  note,  37S,  to  Co.  Lit  155,  where  the  earlier  authorities  are  cited.  The 
whole  subject,  with  particular  reference  to  criminal  casns,  was  revieirnd  with  great 
learning  and  ability  by  Oilchrist,  J.,  and  again  by  Parker,  C.  J.,  in  Pierce's  Case,  13 
V.  H.  5SS,  where  the  right  of  the  jury  to  judge  of  the  law  was  denied  ;  recently 
affirmed  in  a  very  elaborate  opinion  by  Doe,  J.,  in  State  v.  [Iadi{e,  50  N.  H.  510.  And 
■ee,  oeconlingty.  People  r.  Pine,  2  Barb.  8.  C.  688  ;  Toimsend  r.  State,  2  Blockf.  153 ; 
Davenport  n.  Common w«altb,  1  Leigh,  6S3  ;  Commonweallh  v.  Oarth,  3  Leigh,  761  ; 
Uontee  v.  Commonwealth,  8  J.  J.  Uarsh.  150  ;  Pennsylvania  d.  Bell,  Addis.  ISO,  lei  ; 
Commonwealth  v.  Abbott,  IS  Hete.  12S,  124  ;  Hardy  i:  State,  7  Ho.  607  ;  Snow's 
Case,  a  Shepl.  316,  tntb.  oonim.  (ft) 

The  applicatioQ  ot  this  doctrine  to  particular  cases,  though  generally  nniform,  ia  not 
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judge;  though  he  may,  at  hia  discretion,  take  tiie  opinioD  of  the 
jury  upon  them.  (<;)    But  where  the  questiou  ia  mixed,  consiating 

perfectlj  w  where  the  qneetiou  is  t  mixed  one  of  Uw  and  bet.  Thai  the  qnestion  of 
^robabU  catue  belongs  to  the  court ;  bat  where  it  ii  ■  mixed  iineBtion  of  Uw  sad  fMit 
mUniately  blended,  as,  far  exunple,  where  the  party's  btlief  u  a  material  element  in 
the  qneation,  it  has  been  held  right  to  leave  it  to  the  jury,  with  proper  instmotiona  as 
totlwlaw.  U'DoaaM  D.  Rooke,  2  Btng.  N.  C.  217  ;  Haddrick  V.  Kaine,  13  Q.  B.  S67, 
And  tee  Taylor  n.  WQlans,  2  B.  ft  Ad.  84S  ;  S  Bing.  183  ;  {d)  post,  toI.  ii.  S  451. 
The  jnd^  baa  a  right  to  act  upon  all  the  tincoatndicted  facts  of  the  case  ;  but  where 
the  oedibility  of  witnesses  is  in  question,  or  some  material  fact  is  io  doubt,  or  some  in- 
ference is  attempted  to  be  dTawn  from  aome  fact  not  distinctly  avoni  to,  the  judfn 
ought  to  enbmit  tbe  quesUon  to  the  jury.  Mitchell  o,  Williams,  II H.  &  W.  316,  217, 
per  Alderaon,  B. 

In  treapasa  dt  I 

and  the  reasonable . , ^ ._,, _. 

of  the  pUiiitiiT,  are  questions  for  the  jury.  Wedge  v.  Berkeley,  fl  Ad.  It  El.  688  ;  Hai- 
eldine  «.  Grove,  3  Q.  B.  9S7  ;  Hoghes  t>.  Bucklaud,  IS  M.  1  W.  8tS.  In  a  question 
of  ptdigrtt,  it  is  for  the  judge  to  decide  whether  the  person  whose  decUrstions  are  of- 
fered in  evidence  was  a  member  of  the  family,  or  so  related  as  to  be  entitled  to  he  beard 
on  such  a  question.     Doe  s.  Dsvies,  II  Jnr.  607  j  10  Q.  B.  Sit. 

The  qaestion,  what  are  untoi  ameruatU  iu  a  deed,  is  a  qnestion  for  the  jury,  and 
not  a  matter  of  construction  for  the  court.     Bennett  n.  Womack,  8  C.  &  P,  96. 

In  regard  to  ntuonahlatat  of  time,  tart,  tkill,  and  the  like,  there  seems  to  have 
been  some  diversity  iu  the  ap^icatjou  of  the  priudple  ;  but  it  ii  conceded  that, 
"  whether  there  has  been,  in  any  particular  case,  reasonable  diligence  used,  or  whether 
nnreasoDsble  delay  haa  occurred,  is  a  mixed  queatioo  of  law  aiid  tact,  to  be  decided  by 
the  jury,  acting  under  the  direction  of  thejaage,  upon  the  puticolar  circnmetances  of 
each  case."  Hellish  t.  RswdoQ,  fi  Bin^.  416,  per  Tindal,  C.  J.  ;  Netson  u.  Pstrick,  2 
Car.  k  K.  641,  per  Wilde,  C.  J.  The  judge  is  to  inform  the  jury  as  to  the  degree  of 
diligence,  or  csre  or  skill  which  the  law  demands  of  the  party,  and  what  duty  it  de- 
volves on  him,  and  the  jury  laf  to  find  whether  that  duty  has  been  done.  Hunter  p. 
Caldwell,  11  Jnr.  770  ;  10  Q.  R  69  ;  Burton  d.  Griffitha,  11  M.  &  W.  S17  ;  Facey  v. 
Hnrdom,  8  B.  4  C.  318  ;  Stewart  v.  Canty,  8  M.  *  W.  lUO  ;  Parker  v.  Palmer,  4  B. 
&  Aid.  887  ;  Pitt  v.  Shew,  Id.  206 ;  Monnt  «.  Lorkins,  S  Bing.  IDS  ;  Phillips  v.  Ii^ 

whole  matter  in  issne,  the  law  as  well  as  fendant  for  beingacommonsellerof  intox> 

the  fact ;  and  the  nme  mie  is  established  icsting  liquors,  snd  the  court  hss  decided, 

in  xerer^  other  States.     The  legislature  of  bs  appears  by  a  note  of  their  decision  in  the 

Massachusetts,  in  ISSfi  (Acts  1865,  clSS)  Monthly  Uw  Reporter  forSepUmber,  1S57 

enacted   "  that  in  all  trials  for  criminal  (Commonwealth  v.  Anthea,  20  L.  R.  29^ 

offences  it  shall  be  the  duty  of  the  jury  h.  c.  6  Gray,  18S),  m  follows  ;  "  Upon  the 

to  try,  according  to  established  forms  and  question  whether  this  statute  Jinrport*  to 

principles  of  law,  alt  csusea  which  shall  be  cosnge  the  law  an  already  existirig  and  rec- 

committed  to  them,  and,  after  having  re-  oenized  in  Commonwealtb  v.  Porter,   10 

ceived  the  iustructione  of  the  court,  to  de-  Hetc.  263,  the  court  were  equally  divided. 

cide  at  their  discretion,  by  a  geueral  ver-  But  bv  a  m^ority  of  the  court  it  whs  held 

diet,  both  the  fact  and  law  involved  in  the  that,  if  such  change  of  the  law  is  contem- 

issne,  cr  to  find  a  sper^ial  verdict  at  their  pliited  by  the  alatate,  the  same  is  void." 

election  ;  but  it  shall  be  the  duty  of  the  This  statute  is  now  repealed.     See  Get). 

court  to  superintend  the  course  of  the  trials,  Stat  p.  SSS.    See  also  State  •■  HeDon. 

to  decide  upon  the  admission  and  rqection  celt,  32  Yt.  fi31-G33. 
of  evidence,  knd  upon  all  questions  of  Isw  (a)  The  decision  of  the  judge  npon  such 

raised  dnrinj;;  the  trials,  and  npon  all  col-  preliminary  questions  of  fact  material  to 

lateral  and  incidental  proceedings,  and  also  the  competency  of  evidence  is  final,  and 

to  charge  the  jury  and  to  allow  oille  of  ex-  cannot   tw  revised    in  the  court    above. 

ception,  and  the  court  mav  rant  a  new  Com.  v.  Gray,  129  Mass.  174 ;  Walker  v. 

trial  in  cases  of  conviction.''    This  act  haa  Curtis,  118  JUss.  98. 
been  before  the  Supreme  Judicial  Court  for         ((f)  Ponton  v,  William^  2  Q.  B.  192  { 

exposition  and  construction   upon  excep-  Turner  *.  Ambler,  10  Id.  262  ;  West  n. 

tlons  taken  to  the  ruling  of  the  court  below  Baxendale,  9  C.  B.  141 1  Lister  v.  PerTy- 

In  the  trial  of  an  indictment  against  a  ds-  man,  L.  B.  4  H.  L.  SU. 
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of  law  and  fact,  so  intimately  blended  aa  not  to  bo  eaailj  bus- 
ceptible  of  separate  decision,  it  is  submitted  to  the  jury,  who  are 

Ting,  7M.  k  Or.  33S  ;  Reece  «.  Bkhy,  4  B.  k  Aid.  202.  (<)  Bat  wfaera  the  datr  in 
ngwd  to  tima  is  MUbluhed  by  anifarm  \mgfi,  >nd  the  mis  ia  wall  known  ;  m  in  the 
cueornotiMorthe  dlihooarof  a  bill  or  Dote,  where  the  partial  lire  in  the  game  town  ; 
or  of  the  doty  of  »ending  snch  notica  bv  tha  next  poat,  pRoket,  or  other  ahip ;  or  of  tha 
nasooble  hoars  or  bosinaei  honn  of  the  daj,  within  which  a  bill  ia  to  be  presented, 
or  goods  to  be  delivered,  or  the  like,  —  in  •nob  eaaes,  Che  time  of  the  fact  buiog  proved, 
its  reasoDablen«M  ia  aettled  hy  the  rule,  and  ii  declared  by  Che  judge.  See  Sloi;  on 
BUla,  13  281-284,  388,  8«  ;  pod,  vol.  ii.  S!  178,  17B.  186-188. 

Whether  by  the  word  "  montb,"  in  a  contract,  ia  meant  a  calendar  or  lunar  month, 
ii  a  qneslioQ  of  law  ;  but  whether  parties,  in  the  particular  case,  intended  to  use  it  in 
the  one  aense  or  the  other,  ia  ft  qneation  for  the  jory,  npon  the  evidence  of  circum- 
Btancn  in  the  cose.  Simpson  v.  Mai;gitaon,  IS  Jur. 
Ill ;  Untchison  c.  Bowker,  S  H.  &  W.  CSS  ;  Smith  n. 
«.  Young,  1  Egp.  ISO  ;  Walker  t.  Hunter,  3  C.  B.  824. 

(«)  The  qneation  of  the  proper  function!  And  it  la   held  that  any  initmction  by 

of  tiia  jndge  and  jnir  in  caaet  where  the  the  judge  that  ipeeiSc  facta  do  or  do  not 

liability  ofthe  delendant  is  caaaed  by  his  conatitnta  negligence  or  due  care  is  an  in- 

negligance  has  been    diionaaed  at   great  fringement  by  uejudf^  of  the  province  of 

leneu  in  numerons  modem  cases,  eape-  the  jury.     Thus,  where  the  action  wa«  by 

'    "  'a  personal  injury 

, ...,._. .. levator uaed  in  the 

e  with  the  rule  laid  down  bj  Mr.  master's  bnsinesa  for  hoisting  goods,  and 

Oieenleaf  above,  that  the  "judfe  is  to  in-  upon  which  the  plaintiff  was  ascending  at 

form  tha  jury  u  to  the  degree  of  diligence^  the  time  of  the  injnry,  there  was  evidence 

or  care,  or  skill  which  the  law  demands  of  that  the  defendant  had  instmcted  his  fore- 

the  party,  and  what  duty  it  devolves  on  man  to  warn  the  men  of  a  rule  of  the  hotiae 

him,  ana  the  JQ^  are  to  bnd  whether  that  againat  going  upon  the   elevator.      The 

duty  has  been  done."     In  ordinary  oaaes  jadge  inatmoted  the  jury  that,  if  there  was 

ot  negligenae,  howerer,  the  deflnition  of  auch  a  rule  and  the  foreman  neglected  to 

this  le^  dn^  ia  in  the  moat  general  form,  give  notice  of  it  to  the  men,  it  was  the 

•sd  ia  to  the  e^ct  that  negligence  consista  fault  of  a  fellow-servsnt,  and  the  plaintia' 

in  doing  some  act  which  •  person  of  ordi-  could  not  recover.     On  exoeption  it  was 

nary  care  and  skill  would  not  do  under  the  held  that  the  questions  whetber  any  pre- 

circumstances,  or  in  omitting  to  do  some  act  cautions  were  required,  and  whetber  the 

which  a  peraon  of  ordinary  care  and  skill  instmctions  given  to  the  foreman  were  a 

would  do  under  the  circumstances.    The  sufficient  ntecsntion,  were  for  tha  ju^. 

-■''■-    --" 1  a  question  Avilla  v.  Naah,  117  Hssa.  318.    So  in  the 

<n  By.  Co.,  leading  case  of  BKdgei  r.  North  Londqn 

K  K.  7  H.  L.  218  !   Patrick  b.  Pote,  117  By.  Co.,  lupra,  Brett,  J.,  aays,  p.  331  : 

Mass. ^7;  Jackson D. Metropolitan Ry.^Co.,  "But  the  jiid^haa  no  legal  right,  either 

L.  R.  2  0.  P.  Div.  ISS;  Pearson  c.  Coi,  Id.  direotly^r  mdirectly,  to  force  upon  the  jnry 

8e»;  Ellise.OreatWegten]By.Co.,L.B.B  hia  view  of  any  fact  or  inference  of  fact. 

C.  P.  S58  ;  Cockle  e.  London,  &c.  By.  Co.,  Yet  he  will  do  so  if  he  atates  queariona 

L.  R  7  Id.  Sai ;  Smith  c.  London,  Ac.  By.  of  fact  ts  if  they  were  qneationa  of  law. 

Co. ,  L.  R.  S  Id.  14  ;  G^nor  v.  Old  Colony  So  where  the  judge  lays  down  that,  if  such 

B.  B.,  100  Uasa.  308  ;  Ciook  n.  Union  R.  R.  and  such  things  were  done  or  omitted  to  be 

Co.,  12fi  Mass.  G7  ;  Lyman  e.  Union  B.  R.  done,  thet«  was  or  was  not  a  want  of  ordi- 

Co.,  114  Uaas.  83  ;  Wheelock  v.  Boston  &  nary  care  or  akill,  he  hoa,  in  my  opinion, 

ilbiay  B.  R.,  IDS  Hose.  203  ;  Harden  •.  laid  down  a  propoaition  of  fact  and  not  of 

Boston,  Ac.  R.R.  Co.,  121  MaBB.43SiUayo  law.     What  men  of  ordinarr  care  andskiU 

V.  Boston  &  Maine  R.  R.  Co.,  1D4  Haaa.  wonid  or  would  not  do  unaer  —-■-'-   -'- 
137  ;  French  B,  Taunton  Branch  R.  R.  Co. , 
116  Mass.  B37  ;  Payne  «.  Troy,  fta  R.  R. 

Co.,  83  N.  Y.  672 ;  Philadelphia,  *o.  By.  .                ,      . 

Co.  V.  Henrice,  92  Pn.  St.  431  ;  Sheff  *.  be.  Ry.  Co.  e.  Henrice,  02  Pa.  St.  431  ; 

UnntinfRon,  IS  W.  Va.  807  ;  Hodgea  •,  Eilert  v.  Oreen   Bay,  &e.  R.  R,   Co.,  48 

Bt  Lai&,  ftc.  R.  R.  Co.,  71  Ho.  EO  ;  Ran-  Wia.   606.    Althongh  negligence  is  now 

•at  FsctSo  R.  R-   Co.  v,  Richardson,  2G  held  a  aueition  of  fact,  vet  the  earlier  cases 

Xaa.  m  ;  Sbafter  v.  Evan^  63  CoL  82.  speak  of  the  qnestion  of  reasonable  care  as 
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first  infltmcted  bf  the  judge  in  Uie  principles  aad  nilea  of  lav  bj- 
vhich  they  aro  to  be  goremad  ia  finding  a  verdict ;  and  these 

OBB  of  law,  except  in  com|iIieated  cases,  that  ilthoiiifh  the;  voold  not  have  aTriTcd 

Fletchrr  v.  Busiun  ft  Uaiae  K.  R.  Co.,  1  at  the  uune  coaduBioQ,  it  is  Dot  coutnuy 

Allen  (Ma«sOi  B.    And  evea  now  ttUiaid  to  rexon  to  have  uriTed-at  it. 
that  where  Uih  focti  am  uudisputed,  and        Thejndgemiist therefore, beforedirect- 

■uch  that  only   one    concluaion  can    be  lug  the  jury  ia  the  terms  set  forth  abovc^ 

drawn  tnm  them,  the  rjUBatian  ix  one  of  first  detetmiae  the  following  qnestionB  : 

law.     O'Neill  i>.  Chicago,  &c.  R.  B.  Co.,  Are  there  beta  in  STidence  upon  which, 

1  HcCrary,  C.  C.  GOS.  if  unaDswered,  men  of  ordinary  faimoi 

The  moat  difficnlt  cases  have  arisen,  and  reuon  might  fairl;  nj  that  the  plain- 

tiowever,   wheu    tbe    question    haa  been  tiff  had  been  ii^jured  by  some  act  of  com- 

whHthei  the  case   should  lie  withdrawn  miuioD  or  amission  by  the  defendautti  ot 

Zthe  judge  froin  the  consideratioii   of  their  servants  t    Are  there  facta  in  eri- 

jury,  after  tlie  plaintilT  hai  put  in  his  dence  upon  which,  if  imaniwered,  men  of 

whole  case.     In   other  words,  when  the  ordinary  reason  and  (aimfss  miifht  fairljr 


ligence  ;  or,  in  etill  another  form,  wheth^  able  akill  and  care,  nnder  the  lama  circnm- 

there  is  any  eridenon  of  negllsenoe  te  (^  ttaoosa,  wonld  have  done  or  omitted  to 

to  the  jury.     On  thii  point,  the  language  do  t    Are  there  any  faota  in  evidence  upon 

of  Brett,  J.,  in  Bridges  a.  North  London  which,  if  tinanawerad,  men   of  ordinary 

Ry.  Co.,  tupra,  is  again  a  clear  eiprseaio*  reason  and  faimeaa  mi^ht  fairly  aay  that 

of  the  true  rule :    "  It  ia  the  duty  of  tha  tlia  plaintiff  had  not,  m  a  manner  con- 

Jndge  to  dptarmine  whether  there  is  eri-i  tributiog  to  the  accident,  done  anything 

denoe  fit  to  be  left  to  the  jary  on  each  of  or  tnnitted  to  do  anything  whiuh  a  person 

tjie  propitious  which  it  U  neceasary  that  of  ordinary  can  and  skill,  under  the  same 

the  plaintiff  should  establish.     This,  being  dreumataDce^   wonld  not  have  done  oe 

a  dnty  caxt  cicliuiTcly  an  the  judg^  is  a  woold  have  donet 

qnetition  to  be  decided  according  to  some         "If  the  Judge,  not  deciding  the  final 

propasitlon  or  rule  of  law.     What  is  that  iaanes  according  to   his  own  iadividual 

proposition  or  rule  of  law  which  the  Judge  view,  but  deteiTDining  according  to  the 

u  bound  to  apply  to  the  evidence  in  order  propositiona  laat  laid  down,  holds  that 

to   detemiae  this  questioD   of  law  t    It  there  is  no  evidence  fit  to  ba  left  to  the 

cannot  b«  merely,  la  thera  evidence  t  That  jnrv,  on  some  one  of  the  caldinal  qnestiona 

has  no  meaning  withont  a  farther  propo-  before  stated,  he  must  direct  the  joiy,  aa 

ritiondefinitie  when  it  is  tobeooneidered,  matter  of  law,  that  there  is  no  case  in 

In  point  of  law,   that  there  ia  evidence,  favor  of  tbe  piiiDtifT,  or  he  must  nonsnil 

Without  a  propoaition  or  rule  which  can  the  plaintiff.     Ifbe  holds  that  there  isevi- 

1m  enunciated  or  predicated,  there  ia  no  dence  on  each  of  the  cardinal  qnestion^ 

rule  of  law.     A  nile  of  law  can  always  he  must  leave  the  rase  to  the  jury,  a- 

1. j!..^_i  j_  . n.1 -.-.  ___!!.  _  ._  .t_  iiir^tjon  in  point  of  '- 

in  this  opinion.  W 
a  directed  the  jar7  a 
nished  all  which  it  ii ' 

in  affimting  the  question  which  the  plain-  Ear  him  exclusively  to  determine  u 

tiff  is  bound  to   maintain  t     It  rony  be  ease."    The  correctness  of  these  pnnciples 

taid  that  this  is  eo  indefinite  as  to  amount  was  reooffnized  in  the  later  oaaa  of  Jackson 

to  no  rule  ;  that  it  leavea  the  judge,  after  v.  Matropolitiin  Ry.  Co.,  L.  R  S  C.  P.  Div. 

all,  to  say  whether,  in  his  individual  opiO'  I2G,  though  the  JadKcs  then  dilfered  on 

tun,  the  fscts  in  evidence  would  prove  the  the  question  wheUier  there  was,  in  the  case 

propoaition,  but  I  cannot  think  eo.     It  ia  at  bar,  any  evidence  of  negligence.    And 

nrely  possible  to  admit  that  reasonable  in  the  later  case  of  Pearson  •.  Cox,  Id.  SS9, 

and  nir  men  might  come  to  a  aonclasion  the  same   principles  are  affirmed,  Brett, 

trhiobone'e  self  would  not  nrriveat.     And  L.  J.,  allnding  to  his  opinion  in  Bridges 

Judges  may  be  nbte  reasonsbly  to  say  Ire-  Caee,  and  saying  that  he  continued  to 

qnently,  that  although   tliey  would  not,  hold  the  same  opinion.     Cf.  Manzoni  v. 

upon  the  facta,   have  come   Co  the  same  Douglas,  L.  R.  S  Q.  B.  Div.  145.    Tbia 

eonclasian  to  which  the  Jury  has  come,  may  now  be  regarded  as  the  settled  law  in 

yet  they  or  he  cannot  say  but  that  fair  England,  and  the  conflicts  in  tbe  decisicnt 

•nd  reasonable  men  might  agree  with  the  must  be  laid  to  tbe  oonflictiag  opinions  ol 

conduiionof  Ihejury ;  or,  in  other  word^  thejndgeaaato  what  a  natonabla  and  i«k 
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ioatractions  the;'  are  bound  to  follow.*  H  tiie  gennineneBs  of  a 
deed  is  tlie  fact  io  qoestion,  the  preiiminary  proof  of  its  execu- 
tion, given  before  the  judge,  does  not  relioTe  the  party  c^ering 
it  from  the  necessity  of  proving  it  to  the  jury.^  The  judge  only 
dflcidea  whether  there  is,  prmafaeie,  any  reason  for  sending  it 
atalltothe  jary.*(/) 

*  1  SUrk.  Evid.  GIO,  Gl»-saS;  Hntchuon  «.  Bowker,  G  H.  &  W.  G8G;  WillUnui  v. 
B7rne,3K.  ftp.  189;  UoDon&ld  v.  fiooke,  3  Bing.  V.C.  317  1  Junea  c.  Fhelpg^  IT 
Ad.  ft  EL  48S:  8.  o.  8  P.  &  D.  331;  Panton  «.  WUIunu,  2  Q.  a  169;  TownBeod  0. 
State,  2  Blockf.  151;  Mootgamirjr «.  Ohio,  11  Ohio,  424.  Qnmtioiu  otlnterprsUtton, 
u  well  u  of  coiutouoti<«  of  written  ln8tnuMnt«t  are  for  the  court  iloiie.  /jv/ra, 
1277,  n.  (1).  Bat  where  a  doubt  u  to  the  sppliciiloD  of  the  descriptlre  portion  of  a 
deed  to  eitenul  otyecta  axiat*  from  >  latent  ambiguiU,  and  it  therefore  to  be  solved  bf 

C'  eridence,  the  qnution  of  intention  la  neoeeaaiu;  to  be  determined  by  the  jury. 
V.  Proprietor*  ti  Loek&  ftc,  8  Bo*.  8.  C.  274. 

*  Bom  v.  Goald,  S  OreenL  204. 

*  The  inl^ect  of  the  faactiona  of  the  jndga,  ae  dietin^iehed  trvm  thoie  of  the  jary, 
ii  full;  and  aUy  treated  ia  an  article  in  the  Iiaw  Bevisw,  So.  8,  foi  Ma;,  1846, 
pp.  27-44. 


mpraj  Ellis  v.  Great  Western  Bt.   Co.,  State  b.  Pike,  4B  N.  H.  89S;  Bartlen  u. 

L.  K.  »  a  P.  GGO.    The  eame  principlea  ainith,  11  Meee.  ft  WsU.  4S8.     Thus  the 

obtain  in  Hasnchiuetti.     In  Hinckley  n.  queatiott  whether  the  application  to  a  jus- 

C^  Cod  Railroad,  ISO  Hes)^  SG7,  the  tice  of  the  peace  nnder  a  statute  to  cul  a 

qneetion  wu  wbethet  the  olaintiirB  intes-  meeting  of  the  proprietor*  of  ■  meetiaft- 

tate  had  nsed  due  care,  and  although  the  house,  wi4  eigned  by  Gre  at  least  of  such 

'-'-[eiweradiTidedontheqneitioB wbeth-  propriBtora "— '-  — "    ■'        -    ''- 

lere  was  an;  eridence  of  due  care  to  of  the  adm: 

o  the  jury,  the;  agreed  on  the  prioci-  meeting^   i 

*hat  if  thetfl  wa»  no  eridenBe  in  the  the  jury, 

n  which  a  reaeonable  man  eonld  find  Where  the  admisatbilit;  o{  evidence  de- 

aue  care,  the  case  should  be  withdrawn  peuds  upon  the  existence  of  any  prelimi- 

from  the  jury.     Cf.   Allyn  v.  Boston  ft  naiy  fact  or  condition,  it  is  for  the  judge 

Alhan;  B.  R.  Co.,  105  Haia.  77  ;  Clark  to  decide  whether  the  fact  or  condition 

D.BosCoiiftAlban;R.R.Co.,I28Ha».l;  exista,  as  whether  the  witness  is  an   ai- 

Cook  »,  Union  By.  Co.,  1 25  Mass.  57.  And  pert  (Com.   v.  Williams,  lOS  Mass.   92); 

this  seems  to  be  the  prevalent  opinion  In  or  a  dyins  deolarant  entertaineil  hope  of 

the  United  States.   Pennsylvania  K.  R.  Co.  recovery  {State    >.   Tilghmaii,    11    Ired. 

V.  Bighter,  42  N,  J.  L.  180;  Payne ». Troy,  (N.  0.)  law,  618;  Bei  v.  Hacks,  1  Stark, 

fee.  R.  R.  Co..  33  S.  Y.  G72;  Shoffv.  Hunt-  G23)  ;  or  whether  the  writing  to  be  used 

ington,  IS  W.  Va.  307  ;  l^pel  0.  Hitsen-  a«  a  test  in  compariaon  of  handwritings 

dq^n,  44  Hioh.  4«I.  Is  euffidentl;  proved  (Com.  n.  Coe,  IIG 

On    the   general  la^aet  tee  Holmes,  Mass.   481);   or  a  witness  has  sufficient 

Common  Law,  Leotore  Ul.  and  poit,  vol.  mental  capacity  to  be  admissible  (Cole- 

li.  g S2S,  note  (a),  p.  317,  and S  330,  note  man    v.    Com.    25    Gratt.    (Va.)     865; 

(a),  p.  33fl.  and   what   auliject*   an  ezpeit  [may  tea- 

(n  It  is  thepTDrinoaof  thejadgewho  tify    npon    {Jones    ■.    Tntker,    41     N. 

praudes  at  the  trial  to  decide  all  qnestloiu  H.   548);    whether    certain   deolantions 

on  the  «dmi«abitity  of  evidence.     It  is  were    so   far   part   of    the  ra   gala    se 

also  his  province  to  decide  ajiv  preliminsTy  to    be    admissible    (State    e.    Pike,     GI 

qnaationa  of  fact,   however  lairiosle,  the  N.  H.  105)  ;  and  whether  poesession  of 

■olntioii  of  whi(j>  may  be  neoesaaiy  lo  stolen  property  is  sufficiently  recent  to  af- 

enable  him  to  deteimina  the  other  qnea-  ford  the  presumption  that  it  was  stolen  by 

fion  of  admissil>iUty.     And  hit  decision  la  the  possessor.     State  v.  Hodge,  GO  N.  H. 

eooelnsivek  nnleaa  he  aaTCS  the  qoeetion  GIO.     Other  instance*  :   Whether  n  con- 

fcc  nriaion  by  tiw  fall  eonrt,  on  a  report  festion    is   indnoed    by  threats    (Rex  v. 

oir  tlus  eTidenoe,  or  eonnsel  bring  np  the  Hucki,  1  Stark.  523);  whether  a  witneas 

qMiilioa  oo  a  bill  of  tzMptloiw  wUeti  it  noabla  to  attend  aa  Inliminar;  to  the 

TOl.  I.  — » 
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§  50.  0«ii«ral  nlw  m  to  ttinvmaor.  The  production  of  evi- 
dence to  the  joiy  is  goreraed  by  certain  principles,  which  ma; 
be  treated  under  four  general  heads  or  rulra.  The  fint  of  these 
is,  that  the  evidence  must  correspond  with  the  aUegaUont,  and  be 
confined  to  the  point  in  issue,  'tha  teeond  is,  Uiat  it  is  sufficieut, 
if  the  tvittanee  only  of  the  issue  bo  proved.  The  third  is,  that 
the  burden  of  proving  a  proposition,  or  issue,  lies  on  the  party 
holding  the  affirmative.  And  the  fourth  is,  that  the  best  evi- 
dence of  which  the  cas^  in  its  nature,  is  susceptible,  must  always 
be  produced.     These  we  shall  now  consider  in  their  order. 

§  51.  Firtt.  AUagattoiu.  luna.  The  pleadii^  at  common 
law  are  composed  of  the  written  allegations  of  l^e  parties,  termi- 
nating in  a  single  proposition,  distinctly  affirmed  on  one  side, 
and  denied  on  the  other,  called  the  wius.  If  it  is  a  proposition 
of  fact,  it  is  to  be  tried  by  the  jury,  upon  the  evidence  adduced. 
And  it  is  an  established  rule,  which  we  state  as  the  fibst  kule, 
governing  in  the  production  of  evidence,  that  the  evidence  offered 
must  correipond  with  the  ailegationt,  and  be  confined  to  the  point 
in  ia»ue.^{a)  This  rule  supposes  the  allegations  to  be  material 
and  necessary.  Surplusage,  therefore,  need  not  be  proved ;  and 
the  proof,  if  offered,  is  to  be  rejected.  The  term  aurptutt^e 
comprehends  whatever  may  be  stricken  from  the  record,  without 
destroying  the  plaintiff's  right  of  acticm ;  as  if,  for  example,  in 
suing  the  defendant  for  breach  of  warranty  upon  the  sale  of  goods, 
he  should  set  forth,  not  only  that  the  goods  were  not  such  as  the 
defendant  warranted  them  to  he,  but  that  the  defendant  well 
knew  that  they  were  not*    But  it  is  not  every  immaterial  or  un- 

1  Bee  Beet'B  PrindplM  ot  ETidenoe,  K  S2S-M9. 

<  Williamson  o.  Alison.  3  Etut,  110 ;  Peppin  P.  Solomon^  6  T.  B.  Ma ;  Brom- 
Add  V.  JoiLM,  i  B.  lE  C.  8S0. 

admiMion  or  hii  depooitiDD  (Beaufort  v.  I«  to  be  g&Uierad  bfun  the  dooament  it«el^ 

CrawBhaT,  L.  R.  1  C.  P.  699);  or  is  atnant  ii  Tor  ths  court.     But  where  the  meuiiiig 

from  colluBion  (Eagan  v.  Larkin,  1  Amu.  can  aeHf  be  detenninsd  by  rafaience  to 

JL,  k  0.  1031 ;  or  a  docoment  has  been  eitruuio  facta,  the  docnment  and  the  farti 

dnlv  ezecuted   or   atsmped    (Baitiett  v.  mnat  be  anfamitted  to  the  jair.     OiblN  v. 

Smith,  11  U.  &  W.  483);  or  comes  from  Oilead,   Eocl.   Soc,  88  Conn.  168.     The 

the  proper  cuttody  (Doe  *.   Keeling,  11  lex  fori  determinea  the  nature,  amount, 

Q.  R.  880);  or  be  the  original  paper  re-  and  mode  of  proof.    Uo»t;D  t>.  Fabrigu 

quired  (Fronde  o.  Hobha,  1  Fort,  ft  Fin.  1  Cowp.  174;  Bain  e.  Wbitahaven  B.  B. 

612);  or  Boffieient  search  has  been  made  Co.,   S  H.  oF  L.   1  ;  Yates  e.  Thomson, 

to  warrant  the  introduction  of  aecondarr  3  C,  fe  F.  677;  Brown  r.  Thornton,  8  Ad. 

evidence  (Bartlettv.  Smith,  uMfup.)',  an^  ft  EL   18G ;  Downer  b.  Cbesebrough,  34 

cenerall]'  all   other  incidental  aaestioDS  Conn.  38.    And  see  also  potl,   Tol   iiL 

oearing  upon  the  admissibi^t;  of  the  evi-  J  28. 

deuce  offered.     Relevancy   and    admissi'  (a)  Tha  nagon  for  this  nile,  and  the 

bilitv  are  for  the  judge:  credibility  and  necenity  for  *  strict  adherence  to  it,  are 

weight  are  for  Uie  jory.     The  construction  well  ez^ained  and  illoatnted  in  Maloom- 

af  avritten  docDitMii4  whwe  the  mMning  kq  v.  GUyton,  13  Hoar*,  F.  C.  0.  IM.  , 
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neceesary  allegation  that  is  sorploBage ;  for  if  the  party,  in  stat* 
ing  his  title,  should  state  it  with  annecessaty  particularity,  he 
muBt  prove  it  as  alleged.  Thus,  if,  in  justifying  the  taking  of 
cattle  damage-feasant,  in  which  case  it  is  sufficient  to  allege  that 
they  were  doing  damage  in  hia  freehold,  he  should  state  a  seisin 
in  fee,  which  is  traversed,  he  must  prove  the  seisin  in  fee;'  for 
if  this  were  stricken  from  the  declaration,  the  plaintiff's  entire 
title  would  be  destroyed.  And  it  appears  that  in  determining 
the  question,  whether  a  particular  averment  can  be  rejected, 
regard  is  to  be  had  to  the  nature  of  the  averment  itself,  and  its 
connection  with  the  substance  of  the  charge,  or  chain,  rather 
than  to  its  grammatical  collocation  or  structure.* 

§  51  a.  Bvidanoft  moat  t«na  to  iprova  iMne.  It  is  not  neces- 
sary, however,  that  the  evidence  should  bear  directly  upon  the 
issue.  It  is  admissible  if  it  tends  to  prove  the  issue,  or  consti- 
tntes  a  link  in  the  chain  of  proof;  although,  alone,  it  might  not 
justify  a  verdict  in  accordance  with  it'  (a)    Nor  is  it  necessary 

*  Sir  Frands  Leka'i  Cut,  Dyer,  MS;  3  3*atid.  S06  a,  a.  S2;  Strpbon  on  PiMding, 
S61,  26!;  Brislow  v.  Wright,  Dong.  <J40;  Miles  v.  Sheward,  8  Eut,  7,  8,  B ;  1  SmitlTi 
iMdiDg  Cuai,  S£8,  n. 

*  1  Stark.  Efid.  SSfl. 

>  McAUister'a  Case,  11  Shepl.  1S9 ;  Hangbey  tp.  Striokler,  E  Watti  &  Serg.  *11  ; 
Jones  i>.  Vanzandt,  2  MuLean,  £98;  Lake  v.  Miinford,  1  Sm.  &  Marsh.  812  ;  Belden 
*.  Ifmb,  17  Conn.  441.  Where  the  plaiutiff's  witness  denied  the  eiisteooe  of  a  ma- 
terial fut,  and  testified  that  persoaa  connected  with  the  plaintiff  had  offered  him 
money  to  assert  its  existence,  the  plaintiff  was  pennitted,  not  oiiiy  to  prove  the  fact, 
bat  to  dimroTe  the  rabomation,  on  the  gronna  that  this  latter  fact  had  become  mate- 
rial and  relertot,  inaamnch  as  its  tmth  or  falsehood  may  fairly  infl 
tlu  jury  M  to  the  whole  eaae.     Melhnish  v.  Collier,  IG  Q.  B.  S7S. 

(a)  Com.  B.   Fenno,  134  Mass.  217  ;  side  takes  a  deposition  and  does  not  pat 

Sanders   v.  Stokeo,   SO    Ala.    482 ;    Col-  it  in  evidence,  the  other  side  nay  com- 

nmbiu,  Ac  Co.  v.  Sraotaes,  27  Oa.  233 ;  ment  on  the  fact  to  the  jnry.     Leanied 

Wllloi^^by  «.  Dewey,  Si  111.  2Se  ;  Far-  v.  Hall,  188  Masn.  417  (an/e,  $  18  a). 

well  ».  Tyler,  S  Iowa,  G3G ;  Richardson  v.  The   question   nataially  arises,   when 

Uilbam,  17  Hd.  S7  ;  Comstock  v.  Smith,  one  who  mnst  have  known  of  the  circuiD- 

90    Mich.   888  ;    Tncker    v.  Peaalee,   3S  stances  of  the  case  u  not  called  as  a  wit- 

N.  H.  1S7  1  Tuns  v.  Bullitt,  SG  Pn.  St.  ness,  whose  side  hia  evidence  woald  fovor 

i08;SchnchaidtT.  Aliens,  IWall. (U.S.)  if  he  were   called.      Apparently,   in   the 

860.  A  apscies  of  evidence  la  generally  held  ease  of  this  anontaloos  kind  of  evidence, 

adminible  which  ja  totally  irrelevuit  to  it  is  competent  for  either  side  to  pnt  in 

any  isaoe  rajaed  by  the  pleadings,   but  evidence  the  fact  that  the  other  aide  has 

which   bean  on  the  genem  condnct  of  not  called  the  witness,  and  in  argnment 

the  case  b^  one  side  or  the  other.     For  fu-  to  alleBs  that  the  reasou  for  this  is  that 

(tanoe,  it  is  held  that  one  side  may  pat  in  they  dared  not  do  bo.     It  is  said   iu  a 

evidence  the  fact  that  a  material  witness  recent  case  that  it  is  for  the  jury  to  deter- 

for  the  other  side  is  living  and  within  the  mine  whether  thia  infei^nca  can  be  drawn 

jurisdiction  of  the  court,  and  yet  baa  not  from  the  failure  of  a  party  to  provide  % 

been  called  aa  a  witness  in  the  case  ;  or,  witness.      Com.  v.   Haskell,   140    Mass. 

•gain,  he  may  aivaenpon  the  fact  that  the  12S.      It  ia,   however,   the   duty  of  the 

oppodng  vatj  a*»  not  testiiied  in   his  court,  before  admitting  auch  evidence,  to 

own   heDalf.       Lotbrop   v.    Adams,   183  decide    upon  its  admusibility,  and    that 

Haai.  477  ;  Lynch  n.  Peabody,  137  Mass.  question  would  seem   to   turn  upon  the 

9t,     And  idinilarlyi  it  ia  held  that  if  one  qneation,  whether  such  an  infereuce  conld 
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that  itB  relevancy  should  appear  at  the  time  when  it  h  ofFered; 
it  being  the  oeual  courge  to  receive,  at  any  proper  and  conveaient 
stage  of  the  trial,  in  the  discretion  of  the  jni^e,  any  evidence 
vhich  the  counsel  shows  will  be  rendered  material  by  other  evi- 
dence which  he  undertakes  to  produce.  If  it  ia  not  subseqaently 
thus  connected  with  the  issue,  it  is  to  be  laid  out  of  the  case.'  (6) 

a  McAllister's  Case,  lupru;  Van  Buren  v.  Wells,  IS  Wend.  203;  CraDstiaw  p. 
Darenport,  6  Ala.  390;  Tuggle  v.  Baicky,  Id.  407;  Abue;  v.  EiDgiknd,  10  Ak.  KB; 
YcatDuin  u.  Hut,  6  Unmpii.  375. 

fairly  ba  dntim   by  the  jniy   whan  the  (i)  Hanii  v.Halme^  10  Tt.  362;  U.  8. 

erideiMe  vu  before  them.    jtiUe,  %  13  a.  b.  Flowary,  1  Sprague'*  Dec  109,   And  no 

Etbq  in  a  criminal  case,  the  Csct  that  czceptioD  lies  to  the  order  in  which  the 

there  were  other  witnnaes  of  the  oflenee  Judge  admits  the  eridence.   Qnn.  n.  Dam, 

or  ciicniiLrtanMs  of  the  case  not  called,  107  Uasa.  210. 

wboee  tesdmouT  wonld  have  helped  the  The  relevancy  of  eridenee,  that  is,  its 

defendajit,  may  be  considered  as  aSecting  logical  forc«  to  pnra  the  &cta  in  issue,  is 

hi*  nd«  of  the  caae,  althoneh  the  fact  that  d^ded  by  the  predding  jodge,      Qnea. 

the  defendant  in  a  ciiniiiiar  ca«e  does  not  tions  arise  as  to  how  far  before  or  after  the 

himself  testify  cannot  be  used  against  him.  time  of  the  facta  in  itsne  the  jni^^  should 

Com.  a.  Brownell,  14C  Mass.  819.      Bee  allow  the  evidence  to  exteod,  ana  to  what 

po»t,  S  829  and  notes.      And  fn  do  caae  collateral  facts,  if  any.     This  qnestion  is 

IS  the  circnmslance  that  a  particolar  per-  largely  one  to  be  answered  by  the  diecre- 

son,  who  is  eqnally  within  the  control  of  tion  of  the  prendiDg  judge;  tho  Knidlug 

both  parties,  is  not  called  as  a  witness,  principle  being  t^tt,  beai&a  the  ficta  in 

potent  enough  to  supply  independent  evi-  issue,    and    facts    immediately    relevant 

denceofafact  which  IS  wholly  unproved  by  thereto,  any  beta    neeeaMiy  ta   explain 

other  evidence.     Diel  it.   llo.   Pac  B.  It.  or  introduce  a   tact  in  istoe  or  relevant 

Co.,  S7  Mo.  App.  4G9.  fact,  or  which  support  or  rebut  an  infer. 

In  many  cases  the  iutsation  with  which  ence  ■abated  by  a  fact  in  isane  or  rele- 

paities  to  the  case  or  others  did  certain  vaot  fact,  are  to  be  received  in  evidence, 

acts,  is  a  inaterisJ  question  in  the  case ;  Wallace  v.   Kennelly,  t7  K.  J.  L.    340. 

and  nnder  the  mles  of  evidence  by  which  So  also,  (sets  which  thon^  occnrring  at 

parties  intereeted  in  the  case  and  parties  to  different  times  or  places  have  some  l^cal 

the  recoid  were  incompetent  at  witnessaa,  force  to  prove  the  prindnJ  tacts.     'Ad^ 

an  unusual  species  of  evidence,  employed  where  one    teas  indicted    for   keeping  a 

to   settle   this  questlDn    wsi :   inferences  house  of  ill-fune  between  two  dates,  and 

drawn  from  nmilsr  acta  of  the  party  in  the  caae  showed  that  the  house  was  kept 

question.     See  S  53,  and  note  b,  p.  88.  by  his  wife,  and  the  qnestion  was  whether 

Or  a  presumption  of  law  was  drawn  from  he  consented  to  ancb  keeping  the  txnut 

'' ~"    "n  of  the  act  which  was  con-  admitted  evidence  that  he  had  for   five 


elusive,  and  rendered  the  prodnction   of  years  previously  to  the  beginning  of  the 

evidence  of  intention  unnecessuy.       See  time    laid   in    the   indictment,    onlered. 

vol.  3,  ch.  1.     But,  since  by  the  statotes  directed,  pennaded,  and  used  all  rsason- 

enacted   in  most  of  the  States,  parties  to  able  and  practica.ble  means  in  his  power  ts 

the  sait  are  admissible  as  witnessaa,  it  ba-  prevent  his  wife  from  doing  the  things 

comes  posmble  to  prove  th^  intentioa  by  ebaiged  in  the  indictment.    This  evidence 

their  own  testimony.  waa  admitted  upon  the  qnestion  of  his 

Accordingly,  in  many  cases  the  psrtieB  state  of  mind  upon  the  an  qect.     Com.  b. 

have  been  pnt  on  the  stand  and  allowed  Hill,  145  Haas.  SOS. 

to  testify  to  their  intent  in  doing  the  act  So  on  trial  of  a  complaint  for  keeping  a 

in  fiaestion.     This  evidence  ia  necessarily  rambling  place,   at  a  certain  day,  proof 

sabject  to  grave  suspicion,  bet  is  admissible  Uiat  the  place  was  kept  tor  such  purpmes 

for  what  it  is  worth.    Flowera  v.  Unaa-  throngh  ten  days  p^vions  may  ba  aomis- 

boch,  30  IIL  App.  296 ;  Stcami  ■.   Ooe-  nble.      Coo.   v.   Ferrv,   146   Mass.  S08. 

selin,  G8  Tt  38  I  Jafferds  o.  Alvard,  IGl  So  when  the  value  of  land  ia  in  oneation, 

Mass.  96.     Better  teatiniony  may  be  had  evidence  of  sales  of  other  land  in  the  Ticin- 

from  their  declarations  accompanyiag^aeta  Ity  may  be  shown  if  so  near  in  time  and 

in  isme,  and  characterizing  them.     Elmer  lo  like  in  character  as,  in  the  opinion  of 

».  Fessendeu,  161  Hasi.  tftL  the  presiding  jvdg^  to  facta  a  ftofer  tert 
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§  52.  CoIlatanU  taoiB  lokdmiMibi*.    Tbia  rale  excludes  all  evi< 

dence  of  collateral  fact*,  or  those  vhich  are  incapable  of  affording 

of  th«  vvhia  of  the  land    in  qnestioT).  t^  falling  into  a  tnni-tsble  while  plaintiff 

KobeitcD.  Boatos,  Ii9  Mu*.  SG8;  l*Ktch  wm  passing  klong  the  atreet  on  s  dtrk 

V,  Boaton,  lifl  Hara.  62  ;  Chandler  v.  Ja-  ni^b^  it  waa  held  that  the  eiclusiati  of 

maick  Pond  Aqaedact  Corp.,  ISS  Ham.  endenceof  other  and  previous  accidenta  at 

SOS;    Thompaon   ».   Boaloii,    ItS  Mata.  th«  same  place  wa*  not  erroueoDa.     CL 

S83.     So  evidence  of  the  Btats  of  taiai  of  Baxter  v.  Doe,  112  Mau.  G58. 

A  penon  ia*y  be  rejected  )d  the  diacretion  In  other  raann  however  inch  eridence 

ofUia  jad^  if  it  applies  to  a  period  long  tiaa  been  held  to  be  admissible   oo   ihe 

after  the  time  in  issue.   Wright  v.  Wiight,  qneetiOD  of  ootice,  t.  g.  when  certaia  per- 

1S&  Mass.  177.  sons  are  charged  with  the  duty  of  keep. 

It  is  ssid  is  a  recent  eaaa  tn  Haaiachn-  ing  highways,  bridges,  crossing  or  other 

setts  that  the  objectioD  to  the  intiodactian  stractaies  in  a  safe  condition,  or  of  keep- 

of  evidence  of  collateral  facts  is  pnrel;  ing  only  competent  peraons  in  their  semce, 

pncticftl,  and  it  seema  to  be  intimated  or  when  the  qneatiiKi  is  ai  to  the  safety  or 

that  aacfc  evidence  might    be    admitted  availalnlitj  of  the  machinery  or  contriv- 

whenever  the  coUatenl   fact  hat  a  sntS-  ance*  designed  for  the  particaUr  purpose 

dent  tendaiicy  to  prave  a  fact  in  issue,  or  (or  a  practical  vt,  suih  endeuceshows 

and  when  it  can  he  proved  without  on-  whether    the  machine    itaa  suitable    for 

reasonably  protracting  the  trial.     Reeve  a.  the  nio  for  which  it  was  designed  in  the 

Dennett  US  llaes.  2S.  one  case,  or  that  occnnenoes  of  a  cfaar- 

A  well  established  eiception    to   the  actor  to  make  the  defect  or  incompetency 

rule  rxclndtDK  evidaoca  at  collateral  facts  notorions  had  taken  place  in  tl^e  other 

it  the  admission  of  similar  facta  in  certain  thereby  affecting  with  notice  those  who 

ease*  to  ahow  probable  similar  results  or  were  charged  with  negligenoe  in  the  mat-  . 

actions.      Oenerallj  speaking,   such  evi-  ter.      Darling  v.  Weatmorsland,    &2  N. 

dance  is  Inadmissible.     Thna,  where  the  H.  401  ;  Kent  e.  Lincoln,  S2  Vt   SSI ; 

qneatioD    in    an    action    of    negligence  Qainlaud  v.  UticB,  71  N.  Y.  SOS  ;  House 

was  whethar  a  wagon  was  overloaded  or  n.    Metcalf,   27   Conn.    fl32 ;    Chicago   t>. 

not,   evidenee  that   at  other   times   the  Powers,  42  III.  IfiB  ;  Dist.  of  Columbia 

wagon  was  ovsrioaded,  whether  Ir^nentty  v.   Armea,   107    V.  B.    519 ;    Delphi    ■>. 

or  not,  was  held  inadmianhle.     Whitney  Lowery,  71  Ind.  GSO ;  Aogusta  v.  Hafers, 

■.  Qroas,  110  Mass.   232.     So  where  the  fll   Oa.  18  ;   Osborne  s.  Bell,   62   Mich. 

action  was  bued  on  the  Dwlvanee  of  the  SIS.     In  Woolay  n.  Grand  St.,   &c.   R. 

dafendant'aforeman.it  WKSbeldthatother  R.  Co.,  SS  N.  Y.  121,  which  was  an  action 

specific  acts  of  his  nwligence  before  the  for  personal  injuries,  caused  by  the  plsin- 

acddent  were  inadmissible.     Hatt  v.  Nay,  tiff*s  sleigh  strikiug  against  a  awitch  laid 

111  Mass.  ISA.  In  CEeveland,  Ac.  R.  R.  Co.  down  in  the  city  street,  it  was  held  Dot 

r.  Wynant  (Ind.),  8S  Am.  k  £ng.  R.  0.  error  to  receive  evidence  that  there  had 

128,  where  the  pUintiff  sued  (or  injurise  been  other  accidents  at  the  same  switch. 

throngli  his  hone  taking  fright  at  a  box.  In  Horse  r.  Hinoeapolis  k  SL  Louis  R. 

car  staud^g  putially  upon   the    public  R.  Co.,  SO  Mlnii.  ISS,  which  was  an  action 

highway, — testimony  that  other  horses  by  an  engineer  employed  by  the  Railroad 

bad  taken    fright   a(   the  same  car  was  Co.   for  an  imury  caused  by  a  defective 

held  inadmissuile.     In   Hudson   v.    Chi-  track,  plaintiEr  was  permitted  to  ahow  that 

eago,  &c.  R.  K.  Co.,  59  Iowa,  fiSI,  which  other  engines  and  cars  had  missed   the 

was  an  action  for  an  injury  to  a  horse  by  track  at  the  same  point  both  before  and 

~     "u  of  the  nwligent  and  defective  con-  after  the  sccident   complained  of.      '"'" 


a  railroad  crossing,  evidence  Sapreme  Court  held  that  this  was  pro] 
oi  a  lormer  and  similar  acddent  which  for  the  panwse  of  showing  the  defect: 
happened  to  another  at  the  same  place    character  of  the  track. 


was  held  not  competenL      In  Smith  v.  It  it  a  well  establiahed  nie  that  one 

Central  K.  fc  B.  Co.  (Oa.),  25  Am.  &  Eng.  cannot  be  proved  gnilty  of  an  ofiense  for 

S.  C  CM,  which  was  an  action  for  an  in-  which  he  is  on  trial,  by  ahowin^  that  at 

Jury  received  by  a  passenger  stepping  off  another  time  he  committed  a  iimilar  of- 

a  w^  after  ^i^ting  from  a  train,  evi-  fense.      Snllivan  v.   O'Leary,  116  Muss. 

dence  that  another  person  had  fallen  from  S22 ;  Jordan  d.  Osgood,  109  Mass.  457  ; 

tiie  same  place,  was  held  improperlv  ad-  Com.  s.  Jackson,  138  Haas.  IS.     Thus, 

mitted.   In  Early  p.  Lake  Shore,  ftc  K.  R.  when  one  was  sued  for  slander,  evidence 

Co.   (Uich.),  SO  Am.  &  Eng.  R.  C.  168,    "-■  '-'^''  -'—J— J  — "- '— 

which  was  an  action  for  an  iiijiuy  received 
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any  reasonable  presTimption  or  inference  as  to  the  principal  fact 
or  matter  in  dispute;  and  the  reason  is,  that  such  evideuce  tends 
to  draw  awa;  the  minds  of  the  jurors  from  the  point  in  issue,  and 
to  excite  prejudice  and  mislead  them ;  and  moreover  the  adverse 
party  having  had  no  notice  of  such  a  course  of  evidence,  is  not 
prepared  to  rebut  it' {a)    Thus,  where  the  question  between  land- 

>  Infra,  j  448.  Bat  eoonwl  11U17,  on  cross-examination,  inquire  u  to  a  fact  ap- 
parently Irrelevant,  if  he  wilt  undertake  aft«rwatds  to  ahow  its  rdsraiiej  bj  other 
uTldeace.    Haigh  b.  Belcher,  7  &  ft  P.  889. 

aible.     Sattiran  o.  O'Laaiy,  tupra.     This  Walker  e.  WeMflald,  8>  Tt.  Slflj  Sherman 

anttject  U  mora  t\i\\j  discnaaed  in  aectiona  v.  Korttight.  62  Barb.  (K.  Y.)  287.     80 

fi2  and  S3  and  ootea.  where  seieial  crimes  tie  committed  io  ao 

(a)  80  ia  Lincoln  <t.  Tannton  Copper  abort  a  time  that,  in  order  to  prore  one 

MaDuTactaring  Company,  9  AUeD<Uan.),  completely,  proof  of  otliRa  mnit  be  in* 

181,  where  the  action  waa  for  the  detsri-  eluded,  such  proof  ia  admissible.  UaaoB  v. 

oration  of  plaiutifra  laud,  caused  by  the  State,  42  Ala.  UZ.  Seeal«opM(,g  6S,  note. 
eacape  of  nozioua  aabatancea  from  the  de-         The  valne  of  any  piopnty  may  gener- 

fendant'i  factory,  which  were  carried  by  ally  be  proTsd  by  the  valne  of  timilar 

water  to  the  plaintiff's  land,  it  was  held  property  nndei  aimilar  conditions,  the  rel' 

tliat  evidence  offered  bv  the  plaintiS*  to  evancy  of  the  evidence  for  aucji  purpose 

show  the  bad  condition  Dlaimilarly  situated  being  always  a  qneatioc  for  the  court, 

meadows  npon  the  aamn  stream,  and  in  Paine  v,  Ooaton,  4  Allen   (Mass.),  1S8  ; 

the  vicinity  of  the  defendant's  works,  was  Benham  v.  Dunbar,  lOS  Uass,  S6G  ;  libell 

properly  rejected,  on  the  ground  that  this  v.  New  York,  Ac.   R.  IL  Co.,  2S  Conn, 

would    result    in   the   multiplication    of  GSfl  ;  Carlton  0.  Hescox,  107  Maes.  410  ; 

issues.     Cf.   Hawks  v.   Charlemont,   110  Atchison,   &c   K.  R.  Co.   e>.  Harper,  la 

Haas.  no.  Sans.  S29 ;  Cross  0.  Wilkine,  48  N.  U. 

In  like  manner  it  ia  not  alh>wable  for  832  ;  Melrin  v.  BuUard,  SG  Vt  2fla 
an  officer,  aund  for  misconduct,  to  ahow         The  question  what  facts  are  collateral 

that  other  officers  were  accustomed  to  act  must  necessarily  depend  largely  on  the 

in  the  same  way.     Cutter  e.  Huica,  122  facts  of  the  individual  oase.      Mr.   Ste- 

Maas.  G41.     Nor  a  ferry  comiiaay,  sued  pheo.   Dig.    Evid.   says;    "Facts  which, 

for  the  loss  of  animals  which  fell  off  the  though  not  in  issue,  are  ao  connected  with 

ferry-boat  and  were  drowned,  to  show  that  a  fact  in  issue  as  to  form  a  part  of  the  same 

■Qch  a  boat  had  been  used  for  a  long  time  transaction  or  snbiect-matter,  are  deemed 

previously  and  no  accident  had  occnned.  to  be  relevant  to  the  fact  with  which  they 

Lewis   V.   Smith,    107    Has*.    334.     Cf.  are  so  connected."     Art.  S.   The  nnavotd- 

Peverly  n.  Boston,  136  Hasa.  S6S  ;  Den-  able  generality  of  anch  a  mle  lessen!!  its 

ver,  &c.  R.  B.  Co.  v.  Olssscot,  4  Col.  270;  pnctica]  value,  as  the  qaeation,  what  [acta 

NewEom  0.  Geoma  R.  R.  Co.,  82  Ga.  339;  are  ao  connected,  is  left  ananswerad.    Mr. 

Dnrbrow  i>.  McDonald,  5  Bo«w.  (N.  Y.)  Taylor,  Evidence,  9  BIB,  says,  after  giving 

130;  Wentworthn.  Smith,  44  N.  H.  419.  the  rule  in  Mr.  GreenleaTs  words:  "The 

If,  however,  the  evidence  offered,  although  dne  application  of  this  rule  will  ocouion- 

sot  directly  applicable  to  the  point  in  ally  tax  to  the  atmoat  the  firmness  and 

iasue,  is  of  such  a  nature  as,  in  the  opin-  discrimination  of  the  jndge,  so  that  while 

ion  of  the  judce,  to  support  the  issue  in-  he  sball  r^ect  as  too  remote  erery  fact 

directly,   and  uoes  not  raise  a  collateral  which  merely  famishes  a  fanciful  analogy 

issnp.,  it  is  admissible.     Thus  where,  in  an  or  conjectac^  inference,  he  may  admit  ss 

action  for  injuries  received  on  a  highway,  relevant  the  evidence  of  all  those  matters 

evidence  is  offered  ss  to  the  state  of  the  which  shed  a  rail,  though  perhaps  indirect 

highway  at  a  short  distance  from  the  place  and  feeble  light  on  the  qaeation  in  issue." 
of  the  accident,  before  or  sJter  the  acci-         There  is  a  class  of  cases  where  aimilar 

dciit,  if  within  such  a  time  aa  renders  it  vituouTiaitd  facta  are  admitted  ;  i.  e.  where 

probable,  nnder  the  circumstances,  that  exiwrts  have  been  permitted  to  testify  te 

no  change  has  taken  rdac^  it  is  admissi-  their  opinions,   and   these    opinions   arv 

ble.     Berrenberg  v,   Boston,  137   Msss.  based  on  exiieriments  in  which  the  con- 

231  ;  Woodcock  «.  Worcester,  138  Haas,  ations  of  the  fact  in  issue  which  their 
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lord  and  traant  vas,  whether  the  rent  wtm  payable  qoarterly,  or 
half-yearly,  evidence  of  the  mode  in  which  otiter  tenants  of  the 
same  landlord  paid  their  rent  was  held  inadmissible.^  And 
where,  in  covenant,  the  issue  was  whether  the  defendant,  who 
was  a  tenant  of  the  plaintiff,  had  committed  waste,  evidence  of 
bad  huabandry,  not  amounting  to  w^te,  was  rejected.'  So,  where 
the  issne  was,  whether  the  tenant  had  permitted  the  premises  to 
be  out  of  repair,  evidence  of  voluntari/ waste  was  held  irrelevant* 
This  mle  was  adhered  to,  even  in  the  cross-examination  of  wit- 
nesses; Hie  party  not  being  permitted,  as  will  be  shown  here- 
after," to  ask  the  witness  a  question  in  regard  to  a  matter  not 
relevant  to  the  issue,  for  the  purpose  of  afterwards  contradicting 

•  Carter  v.  Pfyko,  Peekd's  Cm.  95, 

■  Hurii  V.  Huitle,  S  T.  E.  SOT.  See  iIm  Balcetti  v.  Seruu,  Peake's  Caa.  1l£; 
Fnmesni  tr.  Hutchini,  Cowp.  807  ;  Doe  «.  Sisaon,  12  Kaat^  02  ;  Holcombe  v.  Hewson, 
2  Campb.  391  ;  Viaey  n.  Brus,  1  ^.  292 ;  Clothier  v.  ChapmaD,  li  Ea«t,  3S1,  a. 

•  Edge  0.  Pamberton,  IS  M.  4  w!  187. 

*  See  in/ni,  {}  U8,  149,  tGO. 

*  Crowlef  v.  Page,  7  C.  &  F.  7S9 ;  Harris  v.  Tippett,  2  Oampb.  fl37 ;  Rex  v:  Wet- 
•on,  2  Stark.  110 ;  Com.  «.  Bozzell,  1<J  Pick.  1G7,  1G8 ;  Ware  ■>.  Ware,  8  Oreenl.  12. 

aiked  to  itate  their  azperimenti  to  the  Whiteley,  8  G.  &  J.  188 ;  Stephen,  Dig. 

Jary,  so  far  aa  thsy  are  coonected  nith  and  Erid.  ait.  7),  or  which  ihowg  the  subae* 
Uoatrate  the  opinions  which  they  hare  quent  eonitact  of  the  peiBoa  to  be  such 
siTeD.  Eidt  v.  Cutter,  127  Mosa.  522  ;  aa  woold  have  been  likely  if  the  act  had 
Willixms  B.  Taunton,  12S  Id.  31 ;  Lincoln  been  committed.  Furnas  v.  Diuvin,  119 
V.  Taunton  Copper  Company,  9  Allen  Moss.  500  ;  Bntler  k  Collins,  12  (^L  1G7. 
[Maaa.],  181 ;  Com.  f.  Piper,  120  Mass.  So,  also,  evidence  which  explains  anjr 
1S5.  And  BO  in  senetd  where  the  que*-  fact  in  issue,  or  identifies  any  person  or 
tion  is  a  maUer  of  xiena,  and  where  the  thing,  or  fixes  the  time  or  place  of  an  act, 
facts  proT«d,  thongh  not  directly  in  issue,  or  shows  the  relation  of  parties  to  an  act, 
tand  to  illvaraU  Oie  opinicnu  of  scientiBo  or  shows  an  opportunity  for  the  occur* 
witnesses.  Thus,  where  the  point  in  dis-  rence  of  such  ac^  or  shows  the  relevancy 
pute  was  whether  a  sea-wall  had  caused  of  other  facts,  is  admissible  for  those  par* 
the  choking  up  of  a  hsrbor,  and  engineers  poses.  Steven,  Dig.  Evid,,  art  6  ;  Ma- 
were  called  to  giro  their  opinions  as  to  the  son  v.  State,  IS  Ala.  G32 ;  Rex  «.  Pearce, 
eOect  of  the  wall,  proof  that  other  harbors  Feake,  7S  ;  Bex  e.  Egerton,  R.  ft  R.  37G  ; 
on  the  lama  coast,  where  there  were  no  Rex  v.  Briggs,  2  Mco.  &  R.  199 ;  Rex  e. 
embankments,  had  b^pin  to  be  choked  Booney,  7  C7&  P.  S17. 
about  the  same  time  as  the  harbor  in  It  will  generally  he  found  that  tha 
question,  was  admitted,  as  such  evidence  circumstances  of  the  parties  to  the  suit, 
served  to  elucidate  the  reasoniog  of  the  and  the  position  in  which  they  stood  when 
■killed  witnesses.  FoUces  v.  Ctiadd,  3  the  matter  in  controversy  occurred  (Wood- 
DoD^  1fi7  ;  U'Fadden  «.  Mordock,  I.  R.  ward  o.  Buchanan,  T,.  K.  6  Q.  B.  2861 
1  C.  !>.  211.  are  proper  subjects  of  evidence  ;  and  ii 


ing  an  act,  or  made  preporatioii  for  such  thisproof  of "  „    

act,   if  the  act  is  in  Iiuue  or  tends  to  still  more  important  than  ibnuerly.   Dow- 

prove  a  fact  in  issue  (Com. «,   Hudson,  ling  c.   Dowling,   10   Ir.   C.   Law,   211, 

97  Haas.  505  ;  McKee  v.  People,  38  H.  Y.  where  it  was  held  that,  in  an  action  for 

113 ;  Eelsoe  v.  State,  17  Ala.  673 ;  Boyd  money  lent,  the  poverty  of  the  lender  was 

r.  State,  1  Baxt.  {Tenn.)  310;  Qarber  v.  relevant. 
State,  4  Cold.  (Tenn.)  IQl,  ItIS ;  Kolb  v.  {b)  Combs  v.  Winchester,  39  N.  H.  1. 
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§  5S.  SzoAptlou.  In  BOiue  cases,  hovever,  evideace  has  been 
received  of  facts  irhicfa  happened  before  or  after  the  principal 
transaction,  and  which  had  no  direct  or  apparent  connection  with 
it;  and  therefore  their  admission  might  seem,  at  first  viev,  to 
constitute  an  ezc«pti(Mi  to  this  rule.  But  those  will  be  found  to 
have  been  cases  in  which  the  knowledge  or  intent  of  the  part;  was 
a  material  fact,  on  which  the  evidence,  apparently  collateral,  and 
foreign  to  the  main  subject,  had  a  direct  bearing,  and  was  there* 
fore  admitted.  Thus,  when  the  question  was,  whether  the  de- 
fendant, being  the  acceptor  of  a  bill  of  exchange,  either  knew 
tiiat  the  name  of  the  payee  was  fictitious,  or  else  had  given  a 
general  authority  to  the  drawer  to  draw  bills  on  him  payable  to 
fictitious  persons,  evidence  was  admitted  to  show  that  he  had 
accepted  other  bills,  drawn  in  like  manner,  before  it  was  pos- 
sible to  have  transmitted  tbem  from  the  place  at  which  they  bore 
date.i  So,  in  an  indictment  for  knowingly  ottering  a  foiled 
document,  or  a  counterfeit  bank-note,  proof  of  the  possession,  or 
of  the  prior  or  subaeqaent  utterance  of  other  false  documents  or 
notes,  though  of  a  different  description,  is  admitted,  as  material 
to  the  question  of  guilty  knowledge  or  intent'  So,  in  actions 
for  defamation,  evidence  of  other  language,  spoken  or  written  by 
the  defendant  at  other  times,  ia  admissible  under  the  general 
issue  in  proof  of  the  spirit  and  intention  of  the  party  in  uttering 
the  words  or  publishing  the  libel  charged ;  and  tiiis,  whether  the 
language  thus  proved  be  in  itself  actionable  or  not*  (a)  Cases 
of  this  sort,  therefore,  instead  of  being  exceptions  to  the  rule,  fall 
strictly  within  it  (6) 

A  fnrtlin-  reatoti  nuy  be,  that  the  evidence,  not  being  to  k  nuterial  ixunt,  cumot  be 
the  subject  of  an  indictmeot  for  perjury.     Odiome  f.  WinkleT,  2  Gall,  CI,  S3. 

1  Gibson  o.  Hunter,  S  H.  Bl.  233  ;  Hinrt  u.  Qibeon,  3  T.  R.  481 ;  I  K.  Bl.  GOB. 

*  Rex  V.  Wylia,  1  Keir  Ren.  B2,  04.  See  other  examples  in  HcKeimev  t.  Dingley, 
«  Greenl.  172 ;  Bridge  e.  %glestoii,  \i  Masa.  21S ;  Rex  v.  BaU,  1  Campb.  BSl  ;  Rex 
e,  Roberts,  1  Campb.  SOS  ;  Rex  «.  Hough,  Knas.  &  Ry.  ISO  ;  Rex  v.  Stuith,  4  C.  t  P. 
411;  Richmao's  Caae,  2  Eaat,  P.  C.  1035  i  Robinson's  Case,  Id.  1110,  1112  ;  Rex  v. 
Northampton,  2  M.  &  9.  262  i  Com,  v.  Turner,  3  Mete.  IS.  See  alao  Bottomley 
D.  Utitted  States,  1  Story,  113,  144,  where  thia  doctrine  ia  clearly  expounded  Of 
3tory,  J. 

>  Pearson  ■.  Le  Haitre,  S  H.  &  Gr.  700  ;  h.  a.  6  Scott,  N.  R.  007  ;  Suatell  «. 
HncquiatBT,  1  Campb.  4B,  n.  ;  Saunders  v.  Mills,  6  Bing.  213  ;  Warwick  n.  Foolke^ 
12  M.  &  W.  t07  ;  Long  b,  Barrett,  7  Ir.  Law,  439  ;  a.  c.  3  Ir.  Iaw,  331,  on  error. 

(nj  S^  also  pat,  vol.  iij.  j  418;  3  Stark.  i«  not  prapw  to   lalae  a  presumption  ci 

Slaiiifer,  G3-(>7.  guilt  on  the  ground  that,  having  eom- 

(A)  The  principle  aeenu  to  be  well  let*  mitted  one  crime,  the  depravity  it  eihibita 

tied  in  accord  with  the  statement  in  the  utakea  it  likely  that  he  would  commit  an- 

text.     The  general  rale  undonbtsdly  is,  other.     Shaffner  e.  Com.,  72  Pa.  St  60. 

that  a  dis^nct  crime,  nnconnected  witli  In  all  criminal  cases,  however,  where  the 

that  laid  in   the  indictment,  cannot   be  felonious  intent  or  guilty  knowledge   ia 

^ven  in  eridAtoe  igaintt  a  priMiKr.    It  a  material  part  of  the  crun^  evidence  ii 
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§  53  a  ntiB  to  lands.    In  proof  of  the  omurship  of  landa,  by 
acts  of  poBseMion,  the  iame  latitude  is  allowed.    It  is  impoasible, 

admissibls  of  umilor  tctt  of  the  priBoner  he  who  committed  oot  act  most  have  dona 

BtdiSersnttliiiaiiirMchietstetidtourove  tlu  other.   Schaffiierit.  Com., 73  Fa.  St.  GO. 
the  siitteaae  of  inch  guilt;  koowledgB  or         Whare  it  u  ueoeatary  to  prove  the  crime 

fdonlouBioteut.    That,  where  the  prisoner  oftdattety,  ea  this  ie  generally  done  by  cir- 

ma  indicted  for  an  RttamptteobtaiuiiMDqr  canNtantuJ  evidenoa,  to  prova  two  pointi^ 

from  «  pkwobnlur  by  falaa  pretencaa  that  —  the  adulterona  dispontioD  and  ue  op- 

a  ring  wu  a  diamond  ring,  it  wu  held  that  portanitj  for  adulteron*  Intercourae, — 

evidence  that  he  had  ahortlf  before  offoed  evidanoa  may  be  ^van  of  otber  adulterooa 

other  falMaiticleief^eweliT  to  other  pawn-  act^  bebre  and  ^er  the  adnlter;  charged, 

brokers  vu  odmienble    to   show  gnilty  to  thaw  the  existence  of  the  adulterous 

knowliHigB.   Reg.  •.  rnnd«,13Cox,  C.  C.  diapoeitloa.    Thayer  v.  Thayer,  101  Mass. 

S12.    In  Com.  «.  Jackaon,  132  Mau.  16,  it  111  (overruling  Com.  v.  Tbraeher,  11  Gray 

wa*  held  that,  when  one  wa«  indicted  for  (Man.),  <50,  sod  Com.  v.  Morton,  2  Id. 

falselr  pretending  that  a  certain  horae  waa  SSI,  eonira)  ;  Boddy  «.  Boddy,  SO  L.  J.  Pr. 

•OQnd,  with  knowledge  that  mch  assertion  &Hat.2S;  Com.  v.  Curtis,  97  Mass.  S7J. 
Wat  fidaa,  it  waa  heU  diat  evidence  of  the         Evidence  it  also  admisaihle  whenever 

drcamatanceacJthKeotherealaaof  hotaea  Otoe  is  «  queation  whether  an  act  was 

made  by  the  tame  penon,  with  fklae  nj^  accidental  or  intentional,  to  show  that 

naeutations,    waa   oaadmiaaibk,    on    the  the  act  was  one  of  a  aeriea  of  similar  oc- 

(pound  that  there  waa  do  «videoce  of  any  currenoea,  in  each  of  which  the  peraon 

gowtinplag    plan    nuuiiig   throng    the  doina  the  set  waa  concenied.     Stephen, 

wboh  tiMMCtioii,   nor  was  any  iottm-  Dig.  Evid.  art.  12.     Thus  it  has  been  held 

■■ant  need  lilte  the  baaa  ooin  or  talaa  pfaUa  that  where  *  priaoner  was  charged  with 

«(  cooaterfUten^  which  might  have  been  the  marder  of  her  child  br  poison,  and 

attend  inKMwntly,  and  of  which  a  guilty  her  defence  w«s  that  the  death  tesnlted 

knowledga  waa  mpoitant  to  ba  abown.  from  the  accidental  taking  of  ench  poison, 

Vla»  CMS  i)  aomewhat  oppoaed  to  the  cur-  evidence  was  admissible  to  prove  that  two 

rent  of  anthoritiaa.    CI.  KejK  ».  Tnmci^  other  children  of  the  pfisonar,  and  a  lodger 

Mqnt  ;  Reg.  e.  QaMlng,  IB  U  T.  h.  a.  in  her  house,  had  died  from  tiie  ii 


IL  C.  21fi;  and  Com.  *.  Cm,  US  MaM.  aon.  W.  «.  Cotton.  13  Cos,  C.  C  400. 
iSL  So,«lao,otbcri«ceipteorBtolengooda  And  to  the  same  effect  are  Beg.  *.  QeeriuA 
Ikom  aame  tU^  knowing  them  to  be  sto-     IS  L.  J.  H.  0.  31G  i  Reg.  v.  Oamer,  S  F. 


.      .      __ 4F.  981;  R(g.  B.  Hee*)m,  H  Coi,C.C. 

noatving  itDlen  good*,  on  the  qneation  of  40.    So  where  the  defendant  was  tried  for 

Intent  (Coppermau  e.  People,  5S  K.  Y.  soBbcating  her  infant  in  bed,  evidence  was 

fiOl),  though  it  also  provea  a  viobtian  of  admitted  that  the  defendant  had  had  four 

another  law.     Schaaar  p.   State,  38  Wia.  other  children  who  died  at  early  ages  t^ 

429 ;  Cirieman  >.  People,  68  N.  Y.  056  ;  caueea  not  shown.   B^  v.  Roden.  12  Cox, 

Schriad]yKSUte,28  0hlo3t.  ISO.     And,  C.  C.  BSO,  per  Leech,  J.,  who  followed 

aa  tnpporting  tiiia  gBUeial  principle,  see  Reg.  i>.  Cotton,  nipra,  and  said  that  the 

Com.  a.  Hall,  4  Allen  (Uaas.),  SOS;  Com.  Lord  Chief  Justice  and  he  were  consulted 

V.  McCanhy,   116   Hasi.   S54  ;  Com.  ^  by  Archibald,  J.,  who  preaided  in  thut 

Cotton,    13S    Haai.   600  ;    Cksaeuheimer  case,  and  who  also  eonamted  Pollock,  B. 

V.  State,  62  Ala.  S14  ;   Hall  v.   State,  40  And  to  this  effect  are  Wood  v.   United 

Id.  068;   State  «.  Thomas,  SO  La.  An.  States,  tfi  Petera  (U.  S.),  S42;   Fancett 

Pt  I.  600;  Wiley  estate,  SCold.  (Tenn.)  r.   Nichols,   64  N.    T,   SSS  ;   Friend   e. 

US ;  Somerville  v.  State,   6   Tei.   App.  Hamill,  S4  Ud.  298  ;  Com.  o.  Robinsan, 

413  ;  Card  v.  Sute,  109  Ind.  420  ;  People  146  Uass.  671.    So  on  question  of  guilty 

0.  Dimick,  107  N.  Y.  SI  ;  Brown  v.  State,  knowledge    whether    certain    bills    were 

20  Ohio  St.  176 ;   Lightfoot  t.  People,  IS  foraed,  it  was  held  that  evidence  of  the 

Hich.  607  ;  Kramer  «.  Com.,  87  Pa.  St  detendant'e  aabeequent  possession  and  use 

999.     But  the  rule  was  more  caatioualy  of  other  dmilar   forged    bills,    knowins 

laid  down  in  acase  in  Penn^lvania,  where  them  to  be  talae,  in  a  continuous  series  of 

it  waa  said  that,  to  make  one  criminal  act  transactiona,  was  competent  to  show  that 

evidence  of  another,  a  connection  must  his  nae  of  the  former  was  not  innocent. 

have  existed  in  the  mind  of  the  actor,  Com.  v.  Whita,  146  Mass.  362  ;  People  d. 

linkinji  them  together  for  some  purpose  be  Sverhardt,   104    N.    Y.   S66.      Where  a 

intended  to  accomplish  ;  or  it  must  be  prisoner  is  tried  for  a  particnlar  crime,  it 

mary  to  Ident^  the  petaon   of  the  is  always  competent  to  show  upon  the 

r  by  a  connection  which  ahem  that  question  of  hia  gnilt,  that  he  had  made  or 
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ae  has  been  observed,  to  oonfine  tiie  evidence  to  the  precise  spot 
on  which  a  supposed  trespass  waa  committed ;  evidence  may  be 
given  of  acts  done  on  other  parts,  provided  there  is  such  a  com- 
mon character  of  locality  between  those  parts  and  the  spot  in 
question,  as  would  raise  a  reasonable  inference  in  the  minds  of 
the  jury  that  the  place  in  dispute  belonged  tci  the  party,  if  t^e 
other  parts  did.  The  evidence  of  such  acts  is  admissible  proprio 
vigors,  aa  tending  to  prove  that  he  who  did  them  is  the  owner  of 
i£he  soil ;  though  if  they  were  done  in  the  absence  of  all  persons 
interested  to  dispute  them,  they  are  of  less  weight'  (a) 

And  MS  Doe  t,  Eemp,  7  Bing. 

attempted  Kt  •ome  prior  time,  not  too  &,]»•  Biker,  2  Hoo.  &  B.  63  ;  and  eL  Rez  v. 

tant,  to  commit  the  tame  offense.     People  Wiley,  1  H.  B.  Bi  ;  Brown  «,  Com-  78 

«.  O'SoUivan,  104  N.  Y.  ii&  ;  State  s.  Pft.  St  821. 
Wmrd,  SI  Vt  181  ;  Com.  >.  Jackson,  189         In  dvil  caaM,  wbwe  the  intent  or  n 


1S4;  Sh^  s.  8t*t«,  IS  Tez.  App.  171;  eTidenee  of  nmilai  acta  to  that  which 

State  «.  Walters,  4S  Iowa,  888  ;  Slate  «.  forma  the  giat  of  tha  action  may  he  giTen 

Way,  S  Neb,  287.     Upon  the  trial  of  «  in  lame  if  Ihey  tend  to  show  the  state  of 

priaoner  for  mnrder  it  is  competent  to  mind  of  each  peT«OD.  This  kind  of  evidence 

ehow  that  he  had  made  prenoun  threata  i»  moat  frsquentlj  giTen  when  the  qneetion 

or  attempta  to  kill  his  victim.     Peoj>la  k  of  frand  is  raised.    Jn  inch  a  case,  evidence 

Jone^   09  N.   Y.   867.     Upon  the  same  of  other  act*  of  a  similar  nature,  done  by 

principle  it  is  competent  to  show  that  one  the  same  tienoD,   resultin|F  in  ii^ury  to 

charged  with  ispe  had  prariousl j  declared  other  people  or  as  onlawful  advantage  to 

hia  intention  to  commit  the  offence,  or  had  the   parson   doios    them,    ia   admiamble 

previoualy  made  aa  unsuccessftil  attempt  to  show  the  fiaoaoleiit  intent     Blake  o. 

to  do  to,  and  this  evidence  is  not  rendered  Albion  Life  Assurance  Society,  L.  R.  i  O. 

inconipeteot  because  it  comes  from  the  P.Div.  M^  HontinKforde.  luissey,lF.k. 

complainant  herself.     It  may  not  be  as  F,  090  ;  Jordan  d.  Osgood,  108  Mass.  4C7  ; 

vilaable,  or  trustworthy,  or  important,  as  Castle  v.  BnlUrd,  28  How.  (U.  S.)  172; 

if  it  had  come  from  other  witnesses.    Peo.  Batler  «.  Collins,  12  CaL  4G7  ;  French  v. 

pie  V.  O'Snliivan,  tapra.  White,  G  Dner  (N.  Y,},  2C4. 

The  rule  excladinc  evidence  of  other         In  civil  causes,  too,  evidence  of  collat- 

crimes  does  not  apply,  moreover,   when  ei«l   facta  is  sometimes  received  for  the 

the  crime  charged  in  uie  indictment  ia  ao  purpoae  of  confirming  the  testimony  of 

linked  with  some   other  crime  that,  in  witncaaes.     For  instance,   where  a  party 

proving   one,  tha  same   evidence   wonld  waa  aned  on  a  bill  of  exchange,  which  had 

E:ove  the  other.  Thus,  where  a  scheme  been  accepted  in  his  name  by  another  per- 
formed for  tha  commission  of  several  son,  and  evidence  had  lieen  gives  that  this 
crinies,  and  an  indictment  is  bronght  for  person  had  a  general  anthori^  from  the 
the  commissian  of  one,  evidence  of  the  defendant  to  accept  billa  in  his  name,  the 
ptepajstian  made  to  carry  ont  the  scheme  court  held  that  an  admission  by  the  de* 
u  admissible,  though  involving  proof  of  fendsnt  of  his  liability  on  another  bill  so 
other  crimes ;  for  evidence  wnich  h»*  a  accepted,  waa  receivshle  in  evidence.  In 
direct  be&ring  upon  the  crime  charged  order  to  conflrm  the  witness  who  had  epo- 
does  not  become  inadmissible  beoaose  it  ken  to  tha  general  anthority.  Llewellyn 
proves  some  other  crime.  Com.  «.  Scott,  v.  Winckworth,  18  M.  ft  W.  698.  See 
123  Mass.  222;  Com.  d.  Campbell,  7  Allan  HolUngham  «.  Head,  27  L.  J.  C.  P.  241  ; 
(Mass.),  611  ;  Com.  ■>.  Corkia,  138  Mass.  a.  c.  *  Com.  B.  k.  e.  888  ;  Morris  v. 
429.  So  where  one  was  accused  of  larceny,  Bethell,  L.  B.  t  C.  P.  70G  ;  &  o.  SS  L.  J. 
evidence  which  ahowa  his  whereabouts  C.  P.  377  ;  a.  c.  L.  R.  6C.  P.  47  ;  Taylor 
at  the  time  of  the  larceny  is  admissible,  Evid.  }  816.  Cf.  Com.  «.  Damon,  ISO 
althoogh   it   proves   a   distinct    larceny.  Haas,  448. 

State  V.  Folwell,  14  Ktms.  106 ;  Phillip         (a)  Simpson  v.  Dendy,  SO  Sng.  L.  k 

V.  People,  67  Barb.  (S.  Y.)  363  i  Rex  r.  El.  868. 
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§  54.  a«naral  oli«raot«r.  To  this  rule  may  be  referred  the  ad- 
missibility of  evidence  of  the  general  character  of  the  parties. 
Incivil  cases,  such  evidence  is  not  admitted,  unless  the  nature 
of  the  action  inTolves  the  general  character  of  the  party,  or  goes 
direotly  to  affect  it'  (a)  Thus,  evidence  impeaching  the  previous 
general  character  of  the  wife  or  daughter,  in  regard  to  chastity, 
is  admissible  in  an  action  by  the  hosband  or  father  for  seduction ; 
and  this,  again,  may  be  rebutted  by  counter  proof.*  But  such 
evidence,  referring  to  a  time  subsequent  to  the  act  complained  o^ 
is  rejected.'  And,  generally,  in  actions  of  tort,  wherever  the 
defendant  is  charged  witii  fraud  from  mere  circumstances,  evi< 
dence  of  his  general  good  character  is  admissible  to  repel  it* 

*  Attonte7-G«nsTBl  a.  Btnrman,  2  B.  &  F.  GS2,  expiSMi?  adopted  in  Fowler  v.  Bio. 
Pire  Ina.  Co.,  6  Conen,  673,  fl7C  ;  Andenon  v.  Long,  10  8.  ft  R.  t>G ;  Humphrey  «, 
Humphrey,  7  Codu.  110 ;  NMh  v.  GUkesoD,  E  S.  &  R.  SG2 ;  JeOHea  v.  Hairia,  8  lUwka, 
106. 

»  Bate  ».  Hill,  1  C.  4  P.  100 ;  Verry  r.  Watkliu,  7  C.  *  P.  308  ;  Carpenttir  v.  Wall. 
11  Ad.  ft  E).  808 ;  S.  0.  B  P.  ft  D.  4S7  ;  Elsam  v.  Faacett,  3  Etp.  002  ;  Dodd  v.  Nor. 
^  S  Campb.  fil9.     8«s«<m/ra,  UcRae  r.  UII7,  1  Iredell,  118. 

*  Elsam  0.  Faacett,  2  Egp.  E02  ;  Coot  v.  Ber^,  12  Hod.  2SS.  The  rule  \a  tbo  aame 
bt  an  action  by  s  woman  for  a  breecb  of  a  promiM  of  marriage.  See  Johnaton  v,  Canl- 
kinti,  1  JobDB.  Caa,  110  ;  Boynton  d.  EeUiwa,  S  Haaa,  180 ;  FouUua  v.  Sellmi]',  S  Bap. 
S36 ;  Buofield  v.  Uasaey,  1  Compb.  400 ;  Oodd  t^  Noirii,  8  Campb.  (19. 

*  Bdm  «.  Perry,  8  CdnM,  120.  See  alio  Walker  b.  Stephenson,  8  Eap.  284  Thia 
ease  of  Roan  tr.  Perry  hoi  sometimas  been  mentioned  with  disapprobation  ;  bnt,  when 
ooneotly  nnderetood,  it  U  coDceired  to  be  Dot  oppoaed  to  the  well-eettlcd  role,  that 
evidence  of  ifeneral  chsracter  is  admiasible  onlv  in  cases  where  It  is  involved  in  the 
iaaaa.  Id  that  caae  the  commandar  of  a  nationu  frif^te  was  aned  in  treepssa  for  raizinc 
and  detainiog  the  plaintiff'a  veneLand  tcking  heront  ofherconrae,  br  means  whereM 
iIm  wu  o^tuied  bv  an  enemy.  The  fheta  wen  dearly  proved ;  bat  tne  qaeatioa  mw, 
vhether  the  defenunt  acted  in  honeat  obedience  to  his  inattnetiona  &om  the  navv 
depaitmant^  which  wsis  in  the  caae,  or  with  %/ra«dalmt  inlatt,  and  in  eaUatiim  with 
the  capton,  aa  the  [daintifl'  alleged  to  the  jntv,  and  attempted  to  eoatain  tr  eoora  of 
the  drcnnutances  proved.  It  was  to  rapel  tma  impntation  of  fraudulent  initnt,  inferred 
from  slight  Giraumslsnces,  that  the  defendant  wta  perautted  to  appeal  to  his  own  "fair 
and  good  repatation."  And  in  confirming  this  deadou  in  bonk,  It  was  ohoerred  tha^ 
"  in  actiona  of  tort,  and  especially  chuging  a  defendant  with  graea  depravity  and  fraud, 
npon  circumstances  merely,  evideDoe  of  umfonn  int^rity  and  good  charBCter  is  often- 
times the  only  testimony  which  a  defendant  can  oppose  to  suspicioaa  circamstancea," 
On  this  ground  thia  case  wan  recognized  by  the  ftmrt  as  good  law,  in  Fowler  v.  iEtna 
Tire  Ins.  Co.,  0  Cowen,  S75.  And  Gve  yson  afterwards,  in  Townsand  «.  Oraves,  8 
Paige,  455,  456,  it  was  again  cited  with  approbation  by  Chancellor  Walworth,  who  laid 
it  down  a*  a  general  rule  of  evidence,  "  that  if  a  party  is  charged  with  a  crime,  or  any 
other  act  involving  moral  tnrpitnde,  which  is  endeavored  to  M  fastened  npon  him  by 
circumstantial  evidence,  or  by  the  testimony  of  witnesaes  of  doabtfol  credit,  he  may 
introduce  proof  of  bis  former  good  character  for  honesty  and  integrity,  to  rebnt  the 


gnilt  arising  from  ench  evidence,  which  it  may  be  impoaaible  for  hi 
nindict  or  explain."    In  Qongh  0.  St.  John,  10  Wend.  048,  the  defendant  waa  sned 
en  aeUon  4m  the  case,  for  a  labe  representation  aa  to  the  solvency  of  a  third  person. 


B.  609  J  Comst  (N.  T.J  49S  ;  Porter  r.  Seller.  28 

I,  185  ;  Pa.  St.  424  ;  Goldsmith  r.  Picard,  27  Ala. 

Jacobs  0.  Dnke,  1  E.  D.  Smith  (N.  Y.),  14Z      Cf.    Spears  t.    International   Ina. 

271 ;  Bevill  v.  Pettit,  8  Mete.  (Ky.)  814 ;  Co.,  67  Tenn.  870,  and  Schmidt  v.  New 

Wright  ».  McKee,  87  Vt.  101 ;  Lander  b.  York,  tc.  Ina.  Co.,  1  Gray  [Uaas.},  UO, 

Beaver,  82  Id.  114  ;  Pratt «.  Andrews,  4  685. 
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3a,  also,  id  crimmal  proaecntioiiB,  the  cha^  ot  a  rape,  or  of  an 
assault  with  intent  to  commit  a  rape,  is  considered  as  inTolving 
not  only  ^le  general  character  of  the  proseontriz  for  chastity, 
bat  the  particular  &ct  of  her  prenous  criminal  connection  with 
the  prisoner,  though  not  with  other  persons.' (6)  And  in  all 
oases,  where  evidence  is  admitted  touching  the  general  character 
of  the  party,  it  ought  manifestly  to  bear  reference  to  the  nature 
of  the  chai^  against  him.' 

§  55.  Suu  snb}«at.  It  is  not  every  allegati<m  of  fraud  that 
may  be  said  to  put  the  character  in  issue ;  for,  if  it  were  so,  the 
defendant's  character  would  be  put  in  issoe  in  the  ordinary  form 
of  declaring  in  assumpsit.  This  expression  is  technical,  and 
confined  to  certain  actions,  from  the  nature  of  which,  as  in  the 
preceding  instances,  the  character  of  the  parties,  or  some  of  them, 
is  of  particular  importance.  This  kind  of  evidence  is  therefore 
rejected,  whenever  the  general  character  is  involved  by  the  plea 

Tbe  TepTMantation  itaelf  wn  In  wrltii^  anil  vsAal  tcfUnxniy  «n  offend,  tending  to 
d)ow  tMt  tlu  defendant  knew  it  to  be  Um.  To  lefaut  tbn  cfaaiA  proof  that  the 
defsitdatit  nutaiBed  a  good  ehanctar  for  honMtr  and  faincM  in  onlfiig  was  offered 
nd  admittad.  Cdwmi,  J.,  hM,  tliat  Uw  baadnltait  intent  waa  a  aeeemaij  inferenoe 
of  lair  from  tba  hUtj  ol  tbe  Tepceamtatioa ;  and  tbat  Um  eridvaee  of  cbmcter  waa 
improperlv  admitted.  He  proceeded  to  elta  Htd  ooDdemn  the  ease  of  fintn  v.  Perrj,  aa 
faTOring  tbt  gtatatl  adaii«Bibilt|^  cf  svidaiiM  of  chanetar  in  dvil  actiona,  for  injmiei 
to  propertr.  Bat  anch  ia  maaiNetlr  not  the  doctrine  of  that  caaa.  It  only  dscidga, 
,,._._(__-  .. ^.__  ,__.  , ..^-^  1,  thapr'--  '-  = '  '■■ '    --^--  -' 


that  wlien  itUtnUo*  (not  Imawltdgt)  li  the  yoSnt  in  itsne,  and  tbe  proof  c 

all^t  rircninatancea,  erideiiaa  of  cfaaMcter  u  admiaaible.  The  other  jadgea  agrenl 
tfaKt  the  evidence  waa  iniproperir  admittad  in  lliat  caae,  but  aald  notliing  as  to  the 
oaaa  of  Rnan  ».  Peny.  "thij  deDiad,  bowsTer,  that  frand  was  ia  saeh  case*  an  in- 
foeace  of  law.  (e) 

The  groaod  on  which  eridence  of  oood  cliaiBcter  ia  admitted  in  criminal  inoeecn- 
tjona  ia  tbia,  tliat  tha  inttiU  with  whion  the  act,  diarged  as  a  orirae,  was  done,  u  of  the 
aaaance  of  the  iMN ;  apeeablr  to  the  maxiin,  "  Nemo  nus  ert,  nin  mtn*  rit  rea  ; " 
and  the  preniHiig  ohaneter  of  the  party's  nind,  a«  erineed  bj'  the  pterlona  habit  o( 
his  life,  la  a  matatial  element  in  discovering  that  intent  in  the  inttanoe  In  (inestion. 


*  Bex  e.  Claifce,  S  Stark.  241  ;  1  Phil.  A  Am.  on  Evid.  400 ;  Low  u.  Mltchall,  0 
Shepl.  ST3  ;  ComraoDwealtb  a.  Hnrphy,  1*  Mans.  887 ;  3  Stark.  Evid.  (by  ^tcalO 
869,  n.  (1);  Rex  e.  Uartin,  8  C.  &  P.  592 ;  Rei  b.  Hodpion,  Robb.  A  Rj.  Sll ;  Regina 
V.  CUy,  5  Col,  Cr.  Cas.  liO.     But  in  an  action  on  tbe  caae  for  aadnction,  eridence  of 

rrticnlar  acta  ol  Dnchastity  with  other  penons  is  admiasilde.    Verry  v.  Watkin^  7  C. 
P.  SOS.     Where  one  ia  charged  with  keeping  a  booaa  of  ill  fiime  afitr  the  statute 
went  into  operation,  evidence  of  the  lad  reputation  of  the  honsa  be/on  that  time,  *as 
held  admissible,  as  conducing  to  pnm  that  it  stutained  the  same  reputation  after- 
wards.    Cadwell ».  State,  17  Conn.  M7. 
■  DonglMS  V.  Tovsey,  3  Wend.  80S. 

(»)  O'BIenis  v.  EtUte,  47  V.  J.  L.  279.         («)  Bnmson,  C.  J.,  In  Fntt  o.  Andrews, 

Also,  the  charRB  of  an  indecent  aasanlt  4   S.  Y.    49S,  says  Roan   e.  Parry  waa 

(Com.  e.  Kendall,  138  Mass.  210);  for  the  "long  since  ovarmled."    See  also  Harri- 

general  admissibility  of  the  chai*cter  of  son  t>.  Bnssell,  1  WUe.  {Ind.)  SS2  ;  Porter 

tbe  defendsnt  in  cnmtnal  casaa,  lee  poit,  e.  Sailer,  23  Pa.  St  424. 
voL  iu.  S  2G  e<  sag. 
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Only,  utd  not  by  the  nature  <^  the  action. '  Mor  is  it  received  in  ac- 
ti(Hi8  of  assault  and  batteiy  ;^  nor  in  assompait;'  nor  in  treapaas 
on  the  case  for  malicious  proeecnti(»i;*(a)  nor  in  an  information 
for  a  penalty  for  Tiolatiou  of  the  civil,  police,  or  revenue  laws  ;* 
nor  in  ejectment,  brought  in  order  to  set  aside  a  will  for  fraud 
conunitted  by  the  defendant.'  Whether  evidence  impeaching  the 
plaintifiF's  previous  general  character  is  admissible  in  an  action 
of  slander,  as  affecting  the  question  of  damages,  is  a  point  which 
has  been  much  controverted;  but  the  weight  of  authority  is  in 
favor  of  admittic^  auoh  evidence.^  (&)      But  it  seems  that  tiie 


p.  ThoDiAS,  2  Bibb,  280. 

*  QiTeoa  o.  Bndley,  3  Bibb,  IM.  But  in  tbe  Admimlty  Coorte,  where  a  Baamoa 
■nea  uaioBt  the  mwtei  for  dainaga^  for  Illegal  uid  nigiutifiAUe  pimUbDMnt,  lua 
genenT  conduct  and  chuactar  daring  uie  Toyage  sie  inrolved  in  tha  iwue.  Pettiogill 
V.  DinuDore,  Dor  da,  208,  211. 

■  Stah  V.  Gilkeson.  5  3.  &  B.  8B2. 
«  Gregory  v.  Thomas,  3  Bibb,  286. 

*  Attoniey-G«nan!  v.  Bowman,  3  B.  A  F.  Sa2  n. 

*  Ckiodngbt «.  Hicki,  Bull.  H.  P.  29S. 

^  S  Starkie  on  Slander,  S8,  SlMHi,  n.;  Soot  n.  King,  7  Gowm,  61S;  Bailey  f.  Hjde, 
3  Conn.  iiS ;  Bemiett  b.  Hyde,  0  Conn.  21 ;  DoogloM  o.  Toiuey,  2  Wend.  8G3 ; 

(a)  It  wemi  now  wttled  that  whan  b  charactet  in  isnie,  ia  In  that  State  a  teah- 

iiliuDtiEr  la  a  aiiit  for  malidoiu  proeecntion  nieal  exfOeaiioQ  which  does  not  i^niiy 
Dirndl  hig  action  in  part  on  an  ii^urf  merely  that  penonal  reputation  U  inciden- 
dont  to  bis  character  bj  «ieh  proeacution,  tally  mTolved  in  tba  consequences  or  re- 
he  therebr  puta  his  general  character  in  aulta  of  the  action,  bat  that  the  action  in 
iaene,  and  that  whenever  the  aotion  la  ita  natoie  directly  inrolves  the  question  of 
D*ed  aa  a  meant  of  reparatimi  for  an  in-  character.  Thus  in  Na^  v.  Gilkamn,  5 
jury,  ill  whole  or  in  part,  to  oeneral  char-  S.  &  R.  852,  evidence  of  the  defendant'a 
Bcter,  the  pUintiB'  in  each  proeedan  good  characteT  waa  ttgected  altbooffh  ac- 
mnat  atand  in  preoiaely  the  aame  attitude  tual  fraud  wag  Imputed  to  him  in  t£e  evi- 
Uiat  a  plaintia  iu  an  ac-tion  for  libel  or  deuce  of  the  plaintiS ;  and  in  AndarMn  s. 
(landar  aMumee,  and  that  thagenaral  bad  l^og,  10  8.  &  E.  56,  the  plaintiff  waa 
charactsi  U  the  plaintUT  at  the  time  <rf  refused  permiaaion  to  ahow  good  character, 
the  allwd  Krlevance  ia  admUiibla  on  the  although  the  defeadwit  eet  up  his  Cnuul 
part  or  ue  oefwice  in  mitigation  of  dam-  by  way  of  defence.  In  Porter  v.  SeUer, 
agta,  on  the  broad  groond  that  it  cannot  23  Pa.  St.  424,  the  action  of  treapasa  inu 
be  jnat  that  a  man  of  infantoos  chonctar  brought  to  recover  dainagea  for  an  iiynry 
thould,  for  the  aame  libeUoua  matter,  be  wUfnlly  inflicted  with  a  knife,  and  en- 
entitled  to  equal  lianugea  with  the  man  of  denca  of  the  defandauf  e  good  character, 
unblemished  repatation.  O'Brien  e.  Fra-  as  a  peaceable  man  waa  excluded  when 
aier,  17  If.  J.  L.  851 :  HcIatiTS  v.  Lever-  oQered  for  the  purpoae  of  rtbatting  m*'"T». 
ing,  118  Mass.  filU  ;  Bacon  e.  Towne,  1  Bo  in  Zitzer  in  Merkel,  31  Fa.  St.  MS,  it 
Cuah.  217  ;  Fitzgibbon  v.  Brown,  13  was  held  that  evidence  at  the  defendant's 
Me.    18S.      Whether  such   teatimony  is  good  character  waa  madmisaible  In  an  ac- 

""  '- ' " tion  on  the  case  ibr  aeduction.     In  Porter 

V.  Seller,  lupra,  the  anthoritiea  are  care- 
fully collected,  and  the  whole  anlgect  elab- 

.  .                           I  relevant  in  ontely  oonsidered. 

Uclntire  *.  Leveripg,  tup.  (i)  Ininranoa  Co.  v.  Haien,  110  Pa. 

In  Paunsylvania,  in  civil  caaea,  eri-  St.  G37  ;   Fowera  «.  Preagrove^  88  Mins. 

deuoa  of  general  character  ia  not  admitei-  227 ;  Shtoyar  «.  Miller,  3  W.  Va.  1S8  ; 

ble,  mileaa  from  the  natnie  of  the  action,  Springatein  n.  Field,  AnUion  (If.  Y.l,  2G2; 

ehataetar  U  dlreettjr  drawn  in  isane,  aa  in  Paddock  v,   Saliabuty,  2  Cowen  {n.  Y.), 

libel  or  iludar  aad,  i^doetioa.    Puttinc  8U.    Sea  ilao  pott,  toL  IL  H  m-*^ 
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character  of  tihe  partj,  in  regard  to  any  particular  trait,  is  not 
in  iBsue,  unless  it  be  the  trait  which  is  involred  in  the  matter 
charged  against  him;  and  of  this  it  is  only  eTidence  o£  general 
reputationy  which  is  to  be  admitted,  and  not  pOBitlve  evidence  of 
general  bad  eonduct*  (e) 

Innuui  V.  Foster,  8  Wend.  SOS;  Lamed  v.  BafBngton.  8  Mam.  6GS ;  Walcott  v.  UiIL 
S  Man.  £11  ;  Rom  v.  I^pham,  14  Mui.  275  ;  Bodwell  c.  Swan,  S  Pick.  878  ;  BuCord 
V.  U'Lon;,  1  No«  &  HcCord,  ESS;  Sawyer  r.  Eifert,  3  Nott  &  HcCotiI,  Ml ;  King  n. 

Waring  et  ux.,  S  Sao.  11 ;  Bodngust  v.  Tadmirs^  2  Em.  721 ; v.  Uoor,  1  M.  ft 

S.  284  ;  Earl  of  Leicester  v.  WalteT,  2  Campb.  2fil ;  WillUnu  v.  CalieDder;  Holt'a 
Caa.  807  ;  3  Stark.  Evid.  SIS.  In  Foot  v.  Tracy,  1  John*.  46,  the  Bnpreme  Court  of 
New  York  waa  equally  divided  npon  this  (question ;  Eent  and  Thompaon,  JJ.,  being  in 
fsTor  of  admitting  the  evidence,  and  Livingston  and  Tompkins,  JJ.,  against  iL  In 
England,  according  to  the  later  anthoritiea,  evidence  of  &t  general  b<wl  character  of  the 
plaintiff  aeerna  to  be  r^puited  as  irrelevant,  and  therefore  inadnusaibla.  PMl.  &  Am, 
on  Bvid.  48S,  489 ;  Cornwall  v.  Richardson,  Ry.  &  Mood.  SOS;  Jonea  v.  Stevens,  11 
Price,  236.  In  this  laat  caae  it  is  observable^  that  though  the  reasoning  at  the  learned 
jadgM,  and  especially  of  Wood,  B.,  goes  against  the  admission  of  the  evidence,  even 
though  it  be  of  the  most  general  nature,  in  any  ease,  yet  the  record  before  the  court 
contained  a  plea  of  justification  aspernng  the  prafeasional  character  of  the  plaintiff  in 
general  avermenta,  withont  stating  any  pertictllar  acts  of  bad  condoct ;  and  the  point 


was,  nhetber,  in  support  of  this  plea,  as  well  as  in  contradiction. of  the  declaration,  the 
defendant  should  give  evidence  that  the  plaintiff  was  of  general  had  character  and  re- 
pute, in  his  practice  and  business  of  an  attorney.     The  Court  strongly  condemned  the 


pleading  as  reprehenaible,  and  said  that  it  onght  to  have  been  demorred  to,  as  due  tc 
the  Court,  and  to  the  Jtidge  who  tried  the  cause.  See  J' Anson  e.  Btuart,  1  T.  R.  748 ; 
2  Smith's  Leading  Cases,  87.  See  also  Rhodes  v.  Bunch,  8  McCord,  SO.  In  Williston 
v.  Smith,  8  Kerr,  448,  which  vaa  an  action  for  slander  br  charging  the  defendant 
with  larcenr,  the  defendant,  in  mitigation  of  danagea,  offered  evidence  of  the  plaintiff'* 
general  bad  character;  which  the  judge  at  Xiri  Pritu  faceted ;  and  the  Court  held 
the  rejection  proper;  obeerving  that,  bad  the  evidence  been  to  the  plaintiff*  general 
character /or  honetlT/,  it  might  nave  been  admitted. 

■  Swift'a  £vid.  140;  Boss  «.  Lapham,  14  Mass.  276;  DooglaM  v.  Tonaey,  S  Vend. 
8C2;  Andrews  u.  Vandnzer,  11  JoliDi.  38 ;  Boot  «.  King,  f  Oowen,  61S;  Newsam  v. 
Carr,  3  Btaric  09  i  aawyarv;  Eifert,  3  Nott  &  HeCord,  611. 


the  case.  For  instance,  where  the  ques-  senses  of  sight  and  hearing,  and  in  physical 
tlon  was,  whether  a  sale  was  absolute  with  strength,"  waa  made  for  the  puTDoae  of 
a  credit,  or  conditional,  it  was  held  that    proving  that  the  defendant  either 


ability  w „  .... 

that  the  sale  was  not  a  credit     Buswell  and   it  was  held  that  the  evidence  «» 

Trimmer  Co.  v.  Case,  144  Mass.  850.  competent  on  the  ground  that  the  master 

So  in  an  action  against  one  for  injariea  is  hound  to  use  nasonable  care  in  aelect- 

nittained  while  in  his  employmeDt.  workins  ing  hie  tervauts,  and  if  a  parson  is  incom- 

on  a  ]^e-driver,  throogh  the  Begligence  of  petent  for  the  work  he  is  employed  to  do, 

the  dafendsnt's  foreman.  It  was  held  that  the  fact  that  he  waa  genetallj  reputed  in 

eridence  was  tdmlnible  that  the  foremaQ's  the  commnolty  to  want  those  qualitiea 

reputation  for  eompeteney  waa  bad.     This  which  are  necessary  for  the  proper  per- 

endence  waa  admitted  on  the  ground  that  formance  of  the  work,  certainly  lias  some 

it  waa  the  dnrt  of  the  defendant  to  pro-  tendency  to  ahow  that  the  master  would 

cure  and  retain  a  competent  peraon  as  have  found  ont  that  the  servant  waa  in- 

foreman  in  bis  employ  ;  and  the  evidence  competent,  if  proper  meana  bad  been  taken 

of  reputation  waa  adraitted  aa  affecting  the  to  ascertain  the  qualifications  of  the  ser- 

defeudant's  knowledge  of  the  foreman's  rant     Honahan  v,  Worcester,  ISO  Mass. 

incompetenoy.    Hstt  v.  Nay,  144  Ma«.  440.    See  also  anU,  S  SI  a,  note  b. 
IBS.  (e)  Bruoe  p.  Priest,  S  Allen  (Mass.), 

So,  in  a  liniilBr  ame,  the  oBu  of  the  100;  Laraard  v.  Alien,  11  Cub.  (Uasi.) 
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241.  2i6 ;  Watioi)  o.  Hoora,  S  Id.  138  ;  to  the  tim«  of  tbe  offence  committed  and 

Oreutt  V.  !{■□□«;,  10  Id.   183 ;  Btane  v,  otfaenriM  «o  ooDoected  with  endeaoe  Id 

Taraaj,  7  Hate  (Hua,)  86;   Fruisr  v,  th«  can  u  to  b*  relerant.     Com.  v.  Ab- 

PenneylvBDis,  &c  K.  R.  Co.,  38  F*.  SL  bott,  180  Hobs.  «73;  Com.  v.  Ryan,  IS* 

lOi.     Nor  o«n  cbaracttT  be  abown  by  evi.  Haai.  223.     When  a  party  to  a  case  talLea 

deuce  or  particular  acta;  bat  if  the  qoea-  the  itsad  u  »  witneea,  his  chanct«r  for 

tioQ  ia  ai  to  certaia  haMta,  theae  mar  be  truth  and  veracity  may  be  impeached  or 

ahown  by  initaneea  of  the  eziatedee  of  the  aapported  as  that  of  any  witoem  maj. 

haUte,  provided  theae  inatanceg  are  in  the  Footer  r.  Newbrougb,  fiS  R.  Y.  481. 
opinion  of  tbe  Conrt  new  euoogli  in  time 
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CHAPTER  II. 

OP  TBB  6DB8IANCI  OF  THE  188111. 

§  56.  Snisoisnay  of  avldsnaa.  A  second  rule  which  gorems  in 
the  production  of  evidence  is,  that  it  is  tvffieient,  if  the  ruhgtane» 
of  the  ittue  be  proved.  In  the  application  of  this  rule,  a  distinc- 
tion ia  made  between  allegations  of  matter  of  tuAatanee,  and  alle-- 
gations  of  matter 'of  eBsential  description.  The  former  may  be 
Bubstantially  proved ;  but  Uie  latter  must  be  proved  with  a  degree 
of  strictneas,  extending  in  some  cases  even  to  literal  precision. 
No  allegation,  descriptive  of  the  identity  of  that  which  is  legally 
essential  to  the  claim  or  charge,  can  ever  be  re jected.  ^  (a)  Thus 
in  an  action  of  malicious  prosecution,  the  plaintiff  alleges  that  he 
was  acquitted  of  the  charge  on  a  certain  day;  here  the  substance 
of  the  allegation  is  the  acquittal,  and  it  is  sufficient,  if  this  fact 
be  proved  on  any  day,  the  time  not  being  materiaL  But  if  the 
allegation  be,  that  the  defendant  drew  a  bill  of  exchange  of  a 
certain  date  and  tenor,  here  every  allegation,  even  to  the  precise 
day  of  the  date,  is  descriptive  of  the  bill,  and  essential  to  its 
identity,  and  must  be  literally  proved.'  So  also,  as  we  have 
already  seen,  in  justifying  the  taking  of  cattle  damage  feasant, 
because  it  was  upon  the  close  of  the  defendant^  the  allegation  of 
a  general  freehold  title  is  sufficient;  but  if  the  party  states,  that 
he  was  seised  of  the  close  in  fee,  and  it  foe  traversed,  the  precise 
estate,  which  he  has  set  forth,  becomes  an  essentially  descriptive 
allegation,  and  must  be  proved  as  alleged.  In  this  case  the  essen- 
tial and  non-essential  parte  of  the  statement  are  so  connected 
as  to  be  incapable  of  separation,  and  therefore  both  are  alike 
material.' 

■  Stark.  Evid.  879 ;  Pnrcel]  v.  Hadumu*,  S  Eaat,  lao ;  Stoddut  «.  Palmer,  S  B. 
&  a  4;  Tomer  v.  Eyles,  3  B.  &  P.  i&t;  Fergmon  s.  HBnrood.  7  Cranch,  MS,  418. 

*  S  B.  &  a  1,  G;  Olanford  on  Erid.  SOB. 

■  Stephen  on  Pleading,  2B1,  2S2,  419;  Tamer  v.  Eylea,  8  B.  ft  P.  ISS ;  3  Saund. 
SOS  a,  n.  2S;  Sir  FruicU  Leke's  Cue,  Dyer,  ZUb.  FsHups  the  distinctioD  taken  by 
Lord  Ellenboroagh,  in  Pnroell  t>.  Haonamara,  and  recogniied  in  Stoddut  v.  Palmer, 
S  B.  &  C.  4,  will,  oQ  cloMT  eiamination,  niult  merely  in  thia,  that  matten  of  descrip- 
tion are  mntten  of  nibttance,  when  they  go  to  the  identity  of  anythiiu  material  to  the 
action.  Tbna  the  rala  will  atand,  ••  odgiiially  atated,  that  the  aabatano^  and  thia 
alone,  mnat  b«  proTed. 

(a)  SMFM4,  voLU.ll  S-U 
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§  57.  Matter  of  dwoTiption.  Whether  an  allegation  is  or  is  not 
so  essentially  descriptive,  is  a  point  to  be  determined  by  the 
judge  in  the  case  before  him;  and  it  depends  so  much  on  the 
particular  circuingtances,  that  it  is  difficult  to  lay  down  any  pre- 
cise rules  by  which  it  can  in  all  cases  be  detennined.  It  may 
depend,  in  th&  fint  place,  on  the  nature  of  the  arerment  itself, 
and  the  subject  to  which  it  is  applied.  But  teoondly,  some  aver- 
ments the  law  pronouncea  formal  which  otherwise  would,  on 
general  principles,  be  descriptive.  And  thirdly,  the  question, 
whether  others  are  descriptive  or  not,  will  often  depend  on  the 
technical  manner  in  which  they  are  framed. 

§  58,  Bauifl  BTibJoob  In  the  fir»t  place,  it  may  be  observed  that 
any  allegation  which  narrows  and  limits  that  which  is  essential 
is  necessarily  descriptive.  Thus,  in  contracts,  libels  in  writing, 
and  written  inetrumenta  in  general,  every  part  operates  by  way 
of  description  of  the  whole.  In  these  caaeg,  therefore,  allega- 
tions of  names,  sums,  magnitudes,  dates,  durations,  termx,  and 
the  like,  being  essential  to  the  identity  of  the  writing  set  forth, 
must,  in  general,  be  precisely  proved.'  Nor  is  it  material  whether 
the  action  be  founded  in  contract  or  in  tort;  for  in  either  case, 
if  a  contract  be  set  forth,  every  allegation  is  descriptive,  Thua, 
in  an  action  on  the  case  for  deceit  in  the  sale  of  lambs  by  two 
defendants,  jointly,  proof  of  sale  and  warranty  {>£^o  only,  as 
his  separate  property,  was  held  to  be  a  fatal  varia^^  So  also, 
if  the  contract  deacribed  be  absolute,  but  the  contra^Mn)ved  be 
conditional,  or  in  the  alternative,  it  is  fatal.^  The  coi^^ajsation 
is  equally  descriptive  and  material,  and  must  be  strictly  jjWftd 
as  alleged.'  (a)  Prescriptions,  also,  being  founded  in  graDtsc^ 
sumed  to  be  lost  from  lapse  of  time,  must  be  strictly  proved  1 
laid ;  for  every  allegation,  as  it  is  supposed  to  set  forth  that  which£ 
was  originally  contained  in  a  deed,  is  of  coarse  descriptive  of  the 
instrument,  and  essential  to  the  identity  of  the  grant.' (i)    An 

1  Biutow  D.  Wright,  Doug.  Mi,  AST ;  Churchill  v.  WSkint,  1  T.  R.  H7;  1  Btaik. 
EtJ(L  sse,  sas. 

■  WmU  V.  Einiz  et  al.,  12  tmt,  459. 

*  Penny  e.  Porter,  S  Eiial,  2;  Lopes  i.,  De  Tutet,  1  Brod.  &  Binn-  6M  ;  Hi«in»  o, 
Piioo,  10  Jur.  37Q:  Hilt  o.  CampVll,  S  Greenl.  109;  Stone  t>.  Knowlton,  3  Wend. 
S74.  SaealM  Saiton  b,  Jobniwn,  10  Johns.  418;  Snell  d.  Mosee,  1  Johns.  OS;  Craw- 
ford V.  Morrall,  3  Johns.  253  ;  Bayliea  v.  FettyplHce,  7  Msss.  325  ;  Robbins  «.  Otia,  1 
Pick.  Sas  ;  Harris  n.  Rajner,  8  Pick.  t>41 ;  White  v.  Wilson,  2  Bos.  &  Pul.  llfl ; 
Whitaker  e.  Smith,  4  Pick.  S3;  Lower  e.  Winters,  7  Cowen,  283;  Alexander  v.  Harris, 
4  Cranch,  SBB. 

*  Swatiow  e.  Bennmont,  2  B.  &  Aid.  705  ;  Rohertaon  v.  Lynch,  18  Johns.  451. 

*  Uorewood  «.  Wood,  4  T.  R.  Ifi7)  fit^n  p.  Allen,  1  Campb.  SOS,  314,  31S,  note 

{a)  Six  pott,  i  Si.  (b)  8«e  altopoa^  |  71. 
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allegation  of  the  character  in  vhich  the  plaintiff  sues,  or  of  his 
title  to  dam^es,  thoagh  sometimes  snperfluoua,  is  generally 
descriptive  in  its  nature,  and  reqaires  proof.^ 

§  59.  Fonnal  avannwitB.  Secondly,  a»  to  those  avermentB  which 
the  law  pronouDceB  formal,  thoi^h,  on  general  principles,  they 
seem  to  be  descriptiTe  and  essential,  these  are  rather  to  be  re- 
garded as  exceptions  to  the  rule  already  stated,  and  are  allowed 
for  the  sake  of  conreaience.  Therefore,  though  it  is  the  nature 
of  a  traverse  to  deny  the  allegation  in  the  manner  and  form  in 
which  it  is  made,  and,  consequently,  to  put  the  party  to  prove  it 
to  be  true  in  the  manner  and  form,  as  well  as  in  general  effect,  ;i 
yet  where  the  issne  goes  to  the  point  of  the  action,  these  words, 
modo  etformd,  are  but  words  of  form.'  Thus,  in  trover,  for  ex- 
ample, the  allegation  that  the  plaintiff  lost  the  goods  and  that 
the  defendant  found  tliem  is  regarded  as  purely  formal,  requiring 
no  proof;  for  the  gi»t  of  the  action  is  the  conversion.  So,  in 
indictments  for  homicide,  though  the  death  is  alleged  to  have 
been  caused  by  a  particular  instrument,  this  averment  is  but 
formal;  and  it  is  sufficient  if  the  manner  of  death  agree  in  sub- 
stance with  that  which  is  charged,  though  the  instrument  be  dif- 
ferent; as,  if  a  wound  alleged  to  hare  been  given  with  a  sword 
be  proved  to  have  been  inQict«d  with  an  axe.^  But,  where  the 
traverse  is  of  a  eoUateral  point  in  pleading,  there  the  words  modo 
etformd,  go  to  the  substance  of  the  issue,  and  are  descriptive, 
and  strict  proof  is  required ;  as,  if  a  feoffment  is  alleged  by  deed, 
which  is  traversed  modo  tstformd,  evidence  of  a  feoffment  with- 
out deed  will  not  suffice.*  Yet,  if  in  issues  upon  a  collateral 
point,  where  the  affirmative  is  on  the  defendant^  partial  and  de- 
fective proof  on  his  part  should  show  that  the  plaintiff  had  no 
cause  of  action,  as  clearly  as  strict  and  full  proof  would  do,  it  is 
sufficient.' 

§  60.  IT  dMoriptlve  miut  ba  provad.  Thirdly,  as  to  those  aver- 
ments, whose  character,  as  beii^  descriptive  or  not,  depends  on 

(n).     Bat  proof  of  a  moK  ample  rifiht  tha&  U  alleged  will  be  r^i 

dancT.    jotinson  b.  Thorooghgood,  Hob.  fli ;  Buahwood  v.  VoaA,  ( 

ifft  of  Tewkeabiry  v.  Bricknell,  1  Taunt  1*11;  Burg«  o.  8t«r,  1  Show.  847;  e.  o.  4 

Mod.  89.  

•  1  Stark.  E»id.  880  \  If oiaes  r  Thocnton,  8  T.  R.  SOS,  808 ;  BenTitum  •.  WlM,  4 
T.  B.  3fl8. 

1  Stcphmi  on  PleadinfC.  218. 

•  TrisU  per  pais.  808  (Btb  ed.);  Co.  lit  381  6. 
»  2  Ruwell  on  Crime*,  711;  1  East,  P.  C.  841. 

•  Bull,  N,  P.  SOI ;  Co.  Lit,  281 6.  Whether  viHuU  ettfx*,  In  a  abiniff'a  plsa  til 
Inittiflcation,  ia  travenabh^  and  in  what  can^  li  diaonued  in  Local  v.  Noekella,  I 
Bligh.  N.  8.  140. 

>  Ibid  i  3  Stark.  Et.  904. 
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the  manner  in  which  they  are  atated.  Every  allegation,  essential 
to  the  issue,  must,  as  we  have  seen,  be  proved,  in  whatever  form 
it  be  stated;  and  things  immaterial  in  their  nature  to  the  ques- 
tion at  issue  may  be  omitted  in  the  proof,  though  alleged  with 
tibe  utmost  ezplicitness  and  formality.  There  is,  however,  a 
middle  class  of  circumstances,  not  essential  in  their  nature, 
which  may  become  so  by  being  inseparably  connected  with  the 
essential  allegations.  liieBe  must  be  proved  as  laid,  unless  they 
are  stated  under  a  videlicet;  the  office  of  which  is  to  mark,  that 
the  party  does  not  undertake  to  prove  the  precise  circumstances 
alleged ;  and  in  such  cases  he  is  ordinarily  not  holden  to  prove 
tiiem.^  Thus  in  a  declaration  upon  a  bill  of  exchange,  the  date 
is  in  its  nature  essential  to  the  identity  of  the  bill,  and  must  be 
precisely  proved,  though  the  form  of  allegation  were,  "of  a  cer- 
tain date,  to  wit,"  such  a  datfi.  On  the  other  hand,  in  the  caso 
before  cited,  of  an  action  for  maliciously  prosecuting  the  plain- 
tiff for  a  crime  whereof  he  was  acquitted  on  a  certain  day,  the 
time  of  acquittal  is  not  essential  to  the  charge,  and  need  not  be 
proved,  though  it  be  directly  and  expressly  alleged.*  But  where, 
in  an  action  for  breach  of  warranty  upon  the  sale  of  personal 
chattels,  the  plaintiff  set  forth  the  price  paid  for  the  goods,  with- 
out a  videlieety  he  was  held  bound  to  prove  the  exact  sura  alleged, 
it  beii^  rendered  material  by  the  form  of  allegation;^  though, 
had  the  averment  been  that  the  sale  was  for  a  valuable  considera- 
tion, to  wity  for  BO  much,  it  would  have  been  otherwise.  A  vide- 
licet will  not  avoid  a  variance,  or  dispense  with  exact  proof,  in 
an  allegation  of  material  matter;  nor  will  the  omission  of  it 
always  create  the  necessity  of  proving,  precisely  as  stated,  matter 
which  would  not  otherwise  require  exact  proof.  But  a  party  may, 
in  certain  cases,  impose  upon  himself  the  necessity  of  proving 
precisely  what  is  stated,  if  not  stated  under  a  videlicet.*  (a) 

»  Stephen  od  PlradinK,  309  ;  1  Chitty  on  PI.  281,  282,  348  (9th  ed.)  ;  Btntelev  n. 
Bntler,  Hob.  188,  172 ;  S  Sannd.  291,  not*  (1 )  ;  Gleasoii  b.  McVielmr,  7  Cowen,  42. 

■  Supra,  I  S8  ;  Purcel]  e.  Macnanmra,  B  East,  180 ;  Qwinnet  v.  Fhillipi,  3  T.  R. 
043  ;  Vail  v.  Lewts,  4  Johns.  4G0. 

■  Dunton  t.  Tuthan,  dted  in  3  T.  R.  87  ;  Symmons  v.  Knox,  8  T.  R.  86  ;  Arnfleld 
«.  Bate,  8  M.  &  S.  173  ;  Sir  Francis  Lake's  Case,  Dyer,  B84  h  ;  Stephen  on  Pleading, 
41S,  420  ;  1  Chitty  on  Fl.  3i0  (Stli  ed. }. 

*  Criamn  o.  Williamson,  S  Taunt  107,  112  :  Attorney-Oenersl  v.  JeffVeya,  M'Cl. 
277  ;  2  B.  &  C.  3,  4 ,'  1  Chitty  on  Ple«d.  348  a .-  Grimwood  v.  Barrit,  A  T.  R.  480, 483  ; 
Brixtov  V.  Wright,  2  Doog.  887,  8S8.  These  terms,  "  immateriBi "  and  "  impertinent," 
thongh  formerly  applied  to  two  dsMea  of  sTerments,  are  notr  tnated  ai  synonymons 
'-"    -"    '™9');tlier '     .......     .  .    .._         .. 


(S  D.  k  R.  20S^  ;  tne  more  scenrate  distinatlou  being  between  these,  and  vrvuamani 
ulegationa.  Iminateri«l  or  impertinent  averments  are  thoie  which  need  neither  ' 
•llaged  nor  proved  if  alleged.     Unnecessary  averments  consist  of  matter*  which  n 

(o)  See  abo  /khC,  {  Mi. 
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§  61.  Time,  pUos,  qowitltr,  valiie,  *o.  But,  in  general,  the 
allegations  of  ttTtie,  plaee,  quantitjf,  quality,  and  value.  Then  not 
descriptive  of  the  identity  of  the  subject  of  the  action,  will  be 
found  immaterial,  and  need  not  be  proved  strictly  as  alleged. 
Thus,  in  trespass  to  the  person,  the  material  fact  is  the  assault 
and  battery ;  the  time  and  place  not  being  material,  unless  made 
so  by  the  nature  of  the  justification,  and  the  manner  of  pleading. 
And,  in  an  action  on  a  policy  of  insurance,  the  material  allega- 
tion is  the  loss;  but  whether  total  or  partial  is  not  material;  and 
if  the  former  be  alleged,  proof  of  the  latter  is  sufficient.  So,  in 
assumpsit,  an  allegation  that  a  bill  of  exchange  was  made  on  a 
certain  day  is  not  descriptive,  and  therefore  strict  proof,  accord- 
ing to  the  precise  day  laid,  is  not  necessary;  though,  if  it  were 
stated  that  the  bill  bore  date  on  that  day,  it  would  be  otherwise.' 
Thus,  also,  proof  of  cutting  the  precise  number  of  trees  alleged 
to  have  been  cut,  in  trespass;  or,  of  the  exact  amount  of  rent 
alleged  to  be  in  arrear  in  replevin;  or  the  precise  value  of  the 
goods  taken,  in  trespass  or  trover,  is  not  necessary.'  Neither  is 
matter  of  aggravation,  namely,  that  which  only  tends  to  increase 
the  damages,  and  does  not  concern  the  right  of  action  itself,  of 
the  substance  of  the  issue.  But,  if  the  matter,  alleged  by  way  of 
aggravation,  is  essential  to  the  support  of  the  charge  or  claim, 
it  must  be  proved  as  laid. 

§  62.  Place  lo  looai  aotiona.  But  in  local  actiotu  the  allegation 
of  place  is  material,  and  must  strictly  be  proved,  if  put  in  issue. 
In  real  actions,  also,  the  statement  of  quality,  as  arable  or  pas- 
ture land,  is  generally  descriptive,  if  not  controlled  by  some 
other  and  more  specific  designation.     And  in  these  actions,  as 

not  be  alleged  ;  but,  beinfc  alleged,  rnoet  be  proved.  Thus,  in  an  aetioD  of  tea(im|iHit 
upon  a  warranty  oa  tbe  ak\e  at  gpod\  an  allejcatian  of  deceit  On  the  part  of  the  seller  ix 
impertinent,  and  need  not  be  proved.  Williamxon  v.  Allison,  2  Eaiit,  U6  ;  Pantoii  v. 
Holland,  17  Johns.  92  ;  Twiss  ti.  Beldwiti,  9  Conn.  292.  So,  where  the  action  wag  Fdr 
an  injury  to  the  ^aintilTa  rerenuonary  interest  in  IbikI,  end  it  naa  alleged  that  the 
doae,  at  the  time  or  the  injury,  wa«,  and  "  I'ontinuBUv  from  thence  hitherto  hath  been, 
and  still  ia,"  in  the  poaamaiuo  of  one  J.  V.,  Ihix  latter  jiart  of  tbe  averment  was  held 
(Operfluona,  and  not  necessary  to  be  proved.  Vowles  «.  llillfv,  3  Taunt.  137.  But  if, 
in  an  action  by  a  leasor  agsinnt  hia  leonnt,  for  Degligeatly  keeping  bia  Sre,  a  demise 
for  ttven  year*  be  allef^,  and  the  proof  ba  of  a  lease  at  will  only,  it  will  be  a  fatal 
Tariauce  ;  for  thoUKh  It  would  have  suIRi^kI  to  have  ellefied  the  tenancy  generally,  yet 
having  unneeeiMaTilv  qualified  it,  bv  stating  the  precise  term,  it  must  be  proved  as  laid. 
Cudlip  D.  Rnndel,  Oarth.  802.  So.'in  debt  aRsinat  an  officer  for  extorting  illegal  fees 
on  t  fieri /aeiai,  though  it  ia  auBlcient  to  allt^  the  ifumtng  at  the  writ  ai  fitri  facin', 
yet  if  the  plaintiB'  also  unnecessarily  allege  the  Judgnient  on  which  it  was  founded,  he 
must  prove  it,  haviog  made  it  descriptive  of  the  pnnci|>al  thing.  Snvage  v.  Smith,  3 
W.  Bl.  nol  ;  BriatQw*.  Wright,  I>oag.  et)8  j  Goald'aPl.  1111^165;  Draper  e.  Garratt, 
S  B.  ft  C.  2. 

>  Gnrdiner  v.  Crossdale,  2  Burr.  90*  ;  Coxon  t.  Lvon,  2  Campb.  807,  n. 

1  Hniriaon  v.  Bam^,  6  T.  R.  24S  ;  Co.  Lit  283  a ;  Stephen  on  Pleadiof^  SIS  ; 
llutcliina  t>.  Adama,  3  Greenlatt^  174. 
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well  as  in  those  for  injuries  to  real  property,  the  abuttals  of  the 
close  in  question  must  be  proved  as  laid ;  for  if  one  may  be  re- 
jected, all  may  be  equally  disregarded,  and  the  identity  of  the 
subject  be  lost'  (a) 

§  63.  Vailanaa.  It  being  necessary  to  prove  the  substance  of 
the  issue,  it  follows  that  any  departure  from  the  substance,  in  the 
evidence  adduced,  must  be  fatal;  constituting  what  is  termed  in 
the  law  a  variance.  This  maybe  defined  to  be  a  disagreement 
between  the  allegation  and  the  proof,  in  some  matter  which,  in 
point  of  law,  is  essential  to  the  charge  or  claim. '  It  is  the  legal, 
and  not  the  natural,  identity  which  is  regarded;  consisting  of 
those  particulars  only,  which  are  in  their  nature  essential  to  the 
action,  or  to  the  justiOcation,  or  have  become  so  by  being  in- 
separably  connected,  by  the  mode  of  statement,  with  that  which 
is  essential ;  of  which  an  example  has  already  been  given,^  in  the 
allegation  of  an  estate  in  fee,  when  a  general  averment  of  freehold 
would  suffice.  It  is  necessary,  therefore,  in  these  cases,  first  to 
ascertain  what  are  the  essential  elements  of  the  legal  proposition 
in  controversy,  taking  care  to  include  all  which  is  indispensable 
to  show  the  ri^t  of  the  plaintiff,  or  party  affirming.  The  rule 
is,  that  whatever  cannot  be  stricken  out  without  getting  rid  of  a 
part  essential  to  the  cause  of  action,  must  be  retained,  and  of 
course  must  be  proved,  even  though  it  be  described  with  unnece»- 
aary  particularity.  ^  The  defendant  is  entitled  to  the  benefit  of 
this  rule,  to  protect  himself  by  the  verdict  and  judgment,  if  the 
same  rights  should  come  again  in  controversy.  The  rule,  as 
before  remarked,  does  not  generally  apply  to  allegations  of  num- 
ber, magnitude,  quantity,  value,  time,  sums  of  money,  and  the 
like,  provided  the  proof  in  regard  to  these  is  sufficient  to  consti- 
tute tiie  offence  charged,  or  to  substantiate  the  claim  set  up; 
except  in  those  cases  where  they  operate  by  way  of  limitation,  or 
description  of  other  matters,  in  themselves  essential  to  the  offeaco 
or  claim.*  (}) 

*  Hstsey  t  Inrell  Nar.  Co.  ■.  Dongki,  2  Eut,  4B7,  G02  ;  Ball.  N.  P.  89 ;  Towlel 
*.  Uiller,  3  Taunt.  13D,  per  Laimiice,  i.  i  Regiiu  •.  Cnuiaga,  1  Salk.  3SS. 

■  Stephen  on  PI.,  107,  108. 

*  Supra,  tt'Sl-Gfl. 

■  Briatow  D.  Wright,  Doofc.  eSS  ;  Peppin  v.  Sclomiuis,  G  T.  R.  199  ;  WUliamMii  •. 
Allison,  2  E&Bt,  Ut.  452. 

*  Sttpm,  I  61  ;  RickeU  i.  Salwey,  3  B.  &  Aid.  SflS  ;  Hay  v.  Brown.  S  B.  &  C.  US, 
122.     It  hu  been  mid  tiwt  allegttloDB,  which  are  merelj  maXUn  o/iitduamaU,  do  not 

(a)  See  pcwC,  vol.  iL  }  618  a.  and  note),  the  qneation!)  of  mrinnce  hnvi-, 

(A)  Since  the  introduction  of  the  I!h-  as  in  statpd  in  toe  trxt,  post,  f  73,  cpuhmI 

fral  Btatiite3,giTinj;  large  powers  of  amsnd-  to  hsve  much  practical  importBncc     One 

ment  in  civil  cases  (ct  poil,  toL  ii.  9 II  i  point,  however,  in  some  States  ia  worthj 
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§  64.  VulanoB.  A.  tew  examples  will  suffice  to  illustrate  this 
subject  Thus,  in  tort,  for  removing  earth  from  the  defendant's 
land,  whereby  Uie  foundation  of  the  plaintiff's  house  was  injured, 
the  allegation  of  bad  intent  in  the  defendant  is  not  necessaiy  to 
be  proved,  for  the  cause  of  action  is  perfect,  independent  of  the 
intention.'  So,  in  trespass,  for  driving  against  the  plaintiff's 
cart^  the  allegation  that  he  was  in  the  cart  need  not  be  proved.' 
But,  if  the  allegation  contains  matter  of  description,  and  is  not 
proved  as  laid,  it  is  a  variance,  and  is  fataL  Thus,  in  an  action 
for  malicioas  prosecution  of  the  plaintiff,  upon  a  charge  of  felony, 
before  Baron  Waterparlj  of  Wateifork,  proof  of  such  a  prosecution 
before  Baron  Waterpark  of  Waterpark  was  held  to  be  fatally 
variant  from  the  declaration.'  So,  in  an  action  of  tort  founded 
on  a  contract,  every  particular  of  the  contract  is  descriptive,  and 
a  variance  in  the  proof  is  fatal.  As,  in  an  action  on  the  case  for 
deceit,  in  a  contract  of  sale,  made  by  the  two  defendants,  proof 
of  a  sale  by  one  of  them  only,  as  his  separate  property,  was  held 
insufficient ;  for  the  joint  contract  of  sale  was  the  foundation  of 
the  joint  irarranty  laid  in  the  declaration,  and  essential  to  its 
legal  existence  and  validity.*  (a) 

§  65.  In  erlmtnal  mum.  In  criminal  protecvHont,  it  bos  been 
thought  that  greater  strictness  of  proof  was  required  than  in  civil 
cases,  and  that  the  defendant  might  be  allowed  to  take  advantage 
of  nicer  exceptions.^    But  whatever  indulgence  the  humanity  and 

Tequire  nch  atrict  proof  u  thane  which  sn  preciuljjnit  in  iuae  between  ths  nirtieB. 
Smith  «.  Taylor,  1  New  Rep.  210,  perCh«mbi«,  J.  Bnt  this  distinctioD,  as  Mr.  SUrkJe 
Jiigtl;  oburrei,  between  that  which  is  the  siit  of  the  action  and  that  which  ia  induce- 
ment, ia  not  alwiys  cImf  in  principle.  1  Stark.  Erid.  891,  n.  (b)  ;  S  Starlt.  Evid. 
1B51,  n.  (%)  MetcalPn  od.  Certainly  that  whiuh  may  be  traveraod,  must  be  proved,  i( 
it  ie  not  admitted  ;  and  some  facts,  even  thoagh  stated  in  the  form  of  inducement,  may 
be  tiaveraed,  becanse  they  are  material ;  as,  for  ezampte,  in  action  for  slander,  upon  n, 
charge  for  petjory,  where  the  jilaintiff  ftlleged,  by  way  of  inducement,  tliat  he  was 
BWom  before  the  Lord  Mayor.  Stephen  on  Pleading,  2S8.  The  qneation  whether  an 
allention  mnsi  br  proved,  or  not,  turns  npon  its  mateiiality  to  the  case,  and  not  upon 
the  [orm  in  which  it  is  stated,  or  its  place  in  the  declaration.  In  genera],  every  allegH. 
tion  in  an  inducement,  which  is  material,  and  not  impertinent,  and  foreign  to  the  case, 
and  which  con«eqiiently  cannot  be  rejected  as  surplusage,  must  be  proviBd  as  alleged. 
1  Chittv  on  I'l.  S62,  820.  It  is  true  that  those  mattera  which  need  not  be  alle^  with 
particularity,  nee>l  not  be  proved  with  particularity,  but  still,  all  allegationa,  if  m*t«- 
tUl,  most  be  proved  sahetantially  at  alltQtd. 

>  l^nton  V.  HolUnit,  17  Johns.  92  ;  Twiss  t.  Baldwin,  9  Conn.  291. 

*  Howard  c.  Peete,  Z  Chittv,  815. 

«  Walters  e.  Mace,  2  B.  ft  AIJ.  756. 

•  Weal)  D.  King,  tl  of.,  IS  East,  4S2  ;  Lopes  b.  De  Taatet,  I  B.  ft  B.  53a. 

■  Baech'a  Case,  I  Leach's  Cas.  (8d  ed.)  168  ;  Uuited  States  v.  Porter,  S  Day,  SB8, 
286. 

of  notice,  —  i.  t^  that  when  ft  valid  at-  the  effect  of  discha^ng  the  attachment 

tachment  of  the  derendant's  (pMlds  ia  made  Freeman  a.  Creech,  112  Mass.  180. 

upon  >  writ  or  petition,  any  amendment,  (a)  See  Ashley  b.  Wolcott,  11  Cush. 

u  it  is  more  than  merely  formal,  may  have  (Man.)  193. 
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tenderness  of  jndgeg  maj  hare  alloved  in  practice,  in  faror  of  life 
or  liberty,  the  better  opinion  seems  to  be  that  the  rules  of  evi- 
dence are  in  both  cases  the  same.' (a)  If  the  averment  is  divisi- 
ble, and  enough  is  proved  to  constitute  the  offence  charged,  it  is 
no  variance,  dkough  the  remaining  allegations  are  not  proved. 
Thus,  an  indictment  for  em1>ezzling  two  bank-notes  of  equal  value 
is  supported  hj  proof  of  the  embezzlement  of  one  only.^  And  in 
an  indictment  for  obtaining  money  upon  several  false  pretences, 
it  is  sufficient  to  prove  any  material  portion  of  them.*  But  where 
8  person  or  thing,  necessary  to  be  mentioned  in  an  indictment, 
is  described  with  unnecessary  particularity,  all  the  circumstances 
of  the  description  must  be  proved ;  for  ihej  are  all  made  essen- 
tial to  the  identity.  Thus,  in  an  indictment  for  stealing  a  black 
horse,  the  animal  is  necessarily  mentioned,  but  the  color  need 
not  be  stated;  yet  if  it  is  stated,  it  is  made  descriptive  of  the 
particular  aninuil  stolen,  and  a  variance  in  the  proof  of  the  color 
is  fatal.'  (()  So,  in  an  indictment  for  stealing  a  bank-note,  though 
it  would  be  sufficient  to  describe  it  generally  as  a  bank-note  of 
such  a  denomination  or  value,  yet,  if  the  name  of  the  officer  who 
signed  it  be  also  stated,  it  must  be  strictly  proved.'  (c)  So^  also, 
in  an  indictment  for  murder,  malicious  shooting,  or  other  offence 
to  the  person,  or  for  an  offence  against  the  habitation,  or  goods, 
the  name  of  the  person  who  waa  the  subject  of  the  crime,  and  of 

*  RoKoe'*  Crim.  ETid.  73  ;  1  Deacon'*  Dig.  (Mm.  Law,  4E9,  iSO.  And  see  2  East, 
P.  C  78fi,  1031 ;  1  Pbil.  Grid.  £06  ;  Kei  d.  Wataon,  2  Stark,  llfl,  1G5,  per  Abbott, 
J. ;  Lord  Meliille's  Case,  SB  HawBll*  St.  Tr.  187&;  3  RosuU  od  Crimea,  S8S ;  United 
StatM  p.  Britton,  9  Haaon,  481,  468. 

*  Canon 'b  Case,  Ruaa.  &  Ry.  303 ;  Fomeaoz't  Ca»e,  Id.  93S  ;  Tyer'a  Case,  Id.  402. 

*  Hill'B  Caaa,  Run.  «  Ry.  190. 

*  1  Stark.  Evid.  374. 

*  Craven's  Case,  Ruaa.  ft  Rj.  14.  So,  There  the  charge  in  an  indictment  wan  of 
stEBllng  70  pieces  ot  the  current  coin  called  aovcreisna,  and  140  pieces  called  half 
■orereigna,  and  500  pieces  called  crowns ;  it  was  held,  that  it  was  not  supported  by 
Qridence  oF  stealing  a  ram  o/vume;/  consiating  of  some  of  the  coins  mentioned  in  the 
Indictment,  without  proof  of  M>me  one  or  more  of  the  specific  coins  chaived  to  hare 
been  stoleo.     Regina  b.  Bond,  1  Den-  C  C.  S17  ;  14  Jur.  300. 

(a)  Kline  *.  Baker,  106  Haas.  01;  and  offence  is  lidd  between  certain  dates,  the 
i«e  also  pott,  rol.  ii.  }  426.  daCea  are  descriptive  and  the  offence  can 

(b)  State  f.  Jackson,  30  Me.  29  ;  Rex  only  be  proved  between  those  dates.  Com. 
0.  Deeley,  1  Moody,  Or.  Ct  303.  b.   Purdy,   14B   Hasa.  188.     On   trial  of 

(c)  The  Tslae  or  several  articles,  all  of  complnint  against  a  licensed  liquor  seller 

the  same  kind,  may  be  alleged  collectively,  for  placing  a  shutter  and   curtain  in  a 

if  all  are  proved.     Com.  if.   Falvey,   108  room  where  linuor  was  being  sold  contrary 

Uua.  S04.     Bat,  it  a  part  only  are  proved,  to  law,  the  defendant  claimed,  that  aa  the 

the   collective    valan    Is    insufBcient,   aa  license  proved  included  two  rooms  for  the 

those  not  proved   may  have  constituted  sale  of  liquor,  and  the  complaint  alleged 

the  entire  value.     Com.  r.   livery,  101  a  license  to  aell  in  one  room,  thei«  was  a 

Haas,  207.     In  (triroinal  coses,  if  the  of-  variance,  but  the  Court  held  not.    Com. 

fence  is  one  which  may  cover  many  days,  v.  Keefe,  140  Mass.  SOI. 
•ach  as  keeping  liqoora  for  ssle,  and  the 
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tiie  owner  of  the  hoiue  or  goods,  are  material  to  be  proved  as 
alleged.'  But  where  the  time,  place,  person,  or  other  circmn- 
atances  are  not  descriptive  of  the  fact  or  degree  of  the  crime, 
nor  material  to  the  jurisdiction,  a  disorepaDcy  between  the  alle- 
gatioD  and  the  proof  ia  not  a  variance.  Such  are  statements 
of  the  house  or  field  where  a  robbery  was  committed,  the  time  of 
the  day,  the  day  of  the  term  in  which  a  false  answer  in  chancery 
was  filed,  and  ^e  like.'  In  an  indictment  for  murder,  the  sub- 
stance of  the  charge  m  that  the  prisoner  feloniously  killed  the 
deceased  by  means  of  shooting,  poisoning,  cutting,  blows,  or 
bruises,  or  the  like ;  it  is,  therefore,  suflicient,  if  the  proof  agree 
with  the  allegation  in  its  substance  and  general  character  with* 
out  precise  conformity  in  every  particular.  In  other  words,  an 
indictment  describing  a  thing  by  its  generic  term  is  supported  by 
proof  of  a  species  which  is  clearly  comprehended  within  such 
description.  Thus,  if  the  charge  be  of  poisoning  by  a  certain 
drug,  and  the  proof  be  of  poisoning  by  another  drug;  or  the 
charge  be  of  felonious  assault  with  a  staff,  and  the  proof  be  of 
such  assault  with  a  stone ;  or  the  chai^  Ite  of  a  wound  with  a 
sword,  and  the  proof  be  of  a  wound  with  an  axe ;  yet  the  chai^ 
is  substantially  proved,  and  there  is  no  variance.*((i)  But  where 
the  matter,  whether  introductory  or  otherwise,  is  descriptive,  it 
must  be  proved  as  laid,  or  the  variance  will  be  fatal.(e)    As,  in 


0  TUiaace,  if  it  be  idem  lotuau  with  the  u 


penou  U  proved  to  be  the  same.     Commonwealth  c.  Beckley,  8  Mrtcalf,  330. 

•  Wsrdle's  Case,  2  Eart.  P.  C.  786  ;  Pye's  Case,  lb.  ;  Johnatono'a  Casa,  Id.  788  ; 
Hiuton'a  Caae,  Id.  1021  ;  Rei  c  Waller,  i  Stark.  Erid.  623  ;  R«i  v.  Uucka,  1  Stark. 
621. 

•  1  East,  P.  C.  3*1  ;  Martin'B  C»«,  6  Car.  &  P.  128  ;  Culkin'i  Case,  Id.  131  ; 
ttpfOf  t  fiS.  An  mdictment  Tor  ateaJing  "  a  aheep  "  is  supported  by  proof  of  the 
atealing  of  any  lei  or  variety  of  that  animal ;  for  the  tenu  ia  nomen  geniraiitaiaiua. 
H'Culiy'i  Case,  2  Lew.  C.  C.  272  ;  Regina  c.  Spicer,  1  Qen.  C.  C.  82.  So,  if  the 
chaT^  be  of  death  by  auSbcation,  by  the  band  over  the  mouth,  and  the  proof  b«  that 
nspirntioa  was  atopned,  tbouf[b  by  some  othef  violent  mods  of  etiangnlatioii,  it  la 
roffldent.    Rei  e.  Waten,  7  C.  4  P.  aco, 

(d)  Com.  p.  Webster,  S  Cnab.  (Uaas.)  having  in  hia  poaaeaaion,  with  Intent  to 

321,   333.      Con.   «.    UcLaughliik,    106  sell,  "one  pint  of  adulterated  milk,  to 

Mms.  430.  which  milk  water  had   been  added,"  it 

(c)  Bo,   when  an   indictment  arainst  was  held  that  the  government  must  pfova 

two  alleged  the  crime  of  jointly  obtnining  that  water  had  been  added  to  milk  a^eadj 

money   onder   false   pretences,    evidence  adulterated,  and  that  proof  of  the  additioB 

that  the  crime  was  committed  by  one  was  of  water  only  to  the  milk  would  not  •up. 

held  to  be  *  fatal  vntiance.      Cora.   d.  port  the  inuctment.    Com.  v.  haaeouio, 

Pierco,  iSO  Mass.  31.     And  where  the  in-  Id.  42.    Cf.  Cook  s.  Uoore,  Id.  «& 
dietment   charged    tia    debndant   with 
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an  indictment  for  perjury  in  open  court,  the  tenn  of  the  court 
muat  be  truly  stated  and  strictly  proved.'"  So,  in  an  indictment 
for  perjury  before  a  select  committee  of  the  House  of  Commons, 
in  a  contested  election,  it  was  stated  that  an  election  was  holden 
by  virtue  of  a  precept  duly  issued  to  the  bailiff  of  the  borough  of 
Sew  Malton,  and  that  A  and  B  were  returned  to  serve  as  mem- 
bers for  the  said  borough  of  New  Malton ;  but  the  writ  appeared 
to  be  directed  to  the  bailiff  of  Malton.  Lord  Ellenborough  held 
this  not  matter  of  description ;  and  the  precept  having  been  actu- 
ally issued  to  the  bailiff  of  the  borou^  of  New  Malton,  it  was 
sufficient.  But  the  return  iteelf  was  deemed  descriptive;  and 
the  proof  being  that  the  members  wore  in  fact  returned  as  mem- 
bers of  the  borough  of  Malton,  it  was  adjudged  a  fatal  variance." 
So,  a  written  contract,  when  set  ont  in  an  indictment,  must  bo 
strictly  proved." 

§  66.  In  oontnott.  Thus,  also,  in  actions  upon  eontraet,  if  any 
part  of  the  contract  proved  should  Tary  materially  from  that 
which  is  stated  in  the  pleadings,  it  will  be  fatal;  for  a  contract 
is  an  entire  thing,  and  indivisible.  It  will  not  be  necessary  to 
state  all  the  parts  of  a  contract  which  consiBts  of  several  distinct 
and  collateral  provisions;  the  gravamen  is,  that  a  certain  act 
which  the  defendant  engaged  to  do  has  not  been  done ;  and  the 
l^al  proposition  to  be  maintained  is,  that,  for  such  a  considera- 
tion, he  became  bound  to  do  such  an  act,  including  the  time, 
manner,  and  other  circumstances  of  its  performance.  The  entire 
consideration  must  be  stated,  and  the  entire  act  to  be  done,  in 
virtue  of  such  consideration,  together  with  the  time,  manner,  and 
circumstances;  and  with  all  the  parts  of  the  proposition,  as  thus 
stated,  the  proof  must  agree.'  If  the  allegation  be  of  an  absolute 
contract,  and  the  proof  be  of  a  contract  in  the  alternative,  at 
the  option  of  the  defendant ;  or  a  promise  be  stated  to  deliver 
merchantable  goods,  and  the  proof  be  of  a  promise  to  deliver 
goods  of  a  second  quality;  or  the  contract  stated  be  to  pay  or 
perform  in  a  reasonable  time,  and  the  proof  be  to  pay  or  perform 
on  a  day  certain,  or  on  the  happening  of  a  certain  event ;  or  the 
consideration  stated  be  one  horse,  bought  by  the  plaintiff  of  the 


u  Hex  V.  Leefs,  2  C&mpb.  134,  110. 

^  2  East,  P.  0.  977,  078,  8S1,  082;  Commonwealth  e.  PanDenter,  5  Pick.  279;  Thg 
People  D.  Franklin,  3  Johns.  Cu.  299. 

>  Clarkav.  Qray,  fl  Ea«t,  Gfli,  G67,  fi6S  ;  Owinnet  b.  Phillips,  8  T.  R.  613,  940  ; 
Thornton  n.  Jones,  2  Hanh.  aS7i  Pwkiir  v.  Fainm,  4  B.  &  A.  S87 1  Swallow  v.  Beau- 
mont, 2  B.  &  i.  7SS. 
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defendant,  and  the  proof  be  of  two  horses ;  in  these  and  the  like 
cases,  the  variance  will  be  fataL^((i) 

§  67.  R«diind«iior  of  BllaBBtion,  and  of  proof.  There  ia,  however, 
a  material  distinction  to  be  observed  between  the  redundancy  in 
the  allegation,  and  redundaney  only  in  the  proof.  In  the  former 
case,  a  variance  between  the  allegations  and  the  proof  will  be 
fatal,  if  the  redundant  allegations  are  descriptive  of  that  which 
is  esBential.  But  in  the  latter  case,  redundancy  cannot  vitiate, 
merely  because  more  ia  proved  than  is  alleged ;  unless  the  matter 
superfiuonsly  proved  goes  to  contradict  some  essential  part  of  the 
allegation.  Thus,  if  the  allegation  were  that,  in  consideration 
of  j£100,  the  defendant  promised  to  go  to  Rome,  and  also  to 
deliver  a  certain  horse  to  the  plaintiff,  and  the  plaintiff  should 
fail  in  proving  the  latter  branch  of  the  promise,  the  variance 
would  be  fatal,  thongh  he  sought  to  recover  for  the  breach  of  the 
former  only,  and  the  latter  allegation  was  unnecessary.  But, 
if  he  had  alleged  only  the  former  braneh  of  the  promise,  the  proof 
of  the  latter  along  with  it  would  be  immaterial.  In  the  first 
case,  he  described  an  undertaking  which  he  has  not  proved ;  but 
in  the  latter,  he  has  merely  alleged  one  promise,  and  proved  that, 
and  also  another.' 

■  Penny  v.  PortBr,  2  ERBt,  2  ;  Biistow  v.  Wright,  2  Doag.  SSS  ;  Hilt  *.  CanplHll, 
6  On«a1.  109  ;  Symondi  s.  Cut,  1  Cuapb.  8S1 ;  King  n.  Aobuuon,  Cm.  EL  TS.  S«* 
(Mri,  vol.  ii.  S  111'. 

1  1  Stark.  Evtd.  401.  Whinv  the  urrarDent,  m  in  this  cm*,  oontaint  mtbiiI  diitlmst 
promiiei,  <uid  for  the  breuh  of  one  oul;  the  utton  Is  brooght,  tha  conaeqnencaa  ol  » 

(a)  Where  the  dn^lBration  wt  forth  an  Boikirt,  4  Zabr.  VS.  J.  I  21S.     When  k 

exBCUtoi7 ftgreemeDt  of  thsdafendanttodo  note  tru  deicribea  to  the  declaration  m 

certain  worK  for  ■  certain  torn  and  within  payable  "on  or  before  "  a  certain  day,  and. 

a  certain  time,  on  materiala  to  be  fnrniahed  the  proof  waa  that  it  waa  payable,  "  on  " 

Sbv  the   pUintiff,   and   alleged    that   the  the  day  named,  it  vai  held  no  Turianee. 

Uintia'  did  furnish  the  materula  to  the  Morton  v.  Tenny,  16  III.  1P4.     See  alio 

efendant  in  uaaon  for  him  to  complete  Walker  n.  Welch,  li  111.  S7r.  Thedeclara- 

the  attpnlated  work  within  the  etipnlatsd  tion  waa  on  the  promise  to  pay  money  on 

time,  and  the  proof  waa  that  the  plBintiff  demand  ;  the  proof  wan  a  promise  to  pay 

had  not  perfonned  in  full  his  agreement,  in  commodities ;   and  it  was  held  to   be 

bnt  that  he  was  excused  from  the  perform-  a  Tariance.     Titua  v.  Aah,  24  N.  H.  319. 

aneethereofbytliewniverorthedefendaQt,  So  a  declaration   on   a  note  not  allemd 

thevariance  waa  held  fatal.   Colt  e.  Miller,  to  be  npon  interest  is  not  malained   1:7 

lOCueh.  (Mass.]  49,51.    Seealio  Metzner  proof  of  a  note  in  other  respects  similar, 

V.  Bolton,  21Eng.  Law&E(].  S37;  9  Eich.  bnt  drawing  intareiit.     Ora^  v.  Frye,  82 

ElS.    And  where  th^declamlion  alleged  an  Ha.  33S.    There  can  be  no  doubt  of  the 

authority  to  one  O.  W.,  trading  as  0.  W.  &  admiisibility  of  a  written  contract  In  evi- 

Co.,  toseJl  goodaasthegoodeof  Q.W.,and  dance  to  prove  the  contract  declared  on, 

theproofwaaofananthoritytoO.W.  toaell  thongh  the  daclaiatim  does  not  aver  that 

the  goods  «a  the  goods  of  O.  W.  &  Co.,  it  was  in  writing.    It  is  ^etslly  unnecee- 

the  variance  was  heM  fatal.    Addington  0.  aary,  in  declaring  on  a  simple  contract  in 

Magan,  2  Eng.  Law  &  Eq.  327  ;  10  C.  B.  writing,  to  allege  it  to  be  so.    Thia  allegs- 

676.    A  declaration  setting  oat  a  note  pa^-  tion  is  not  required  even  in  decUratim^ 

able  "  withont  defalcation  or  diaconnt "  ia  on  contracts  that  are  within  the  at*-*-  -' 


by  proof  of  a  note  payable    frauds.     Fiedlerir.  Smith,  S  Cush.  (Mas 
"without   defalcation."      Addi*  *.   Van    340  ;  see  Irvine  v.  Stone,  Id.  608. 
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§  68.  Coostdarauon.  But  -whan  the  subject  is  entire,  as,  for 
example,  &e  connderation  of  a  contract,'  a  variance  in  the  proof, 
as  ve  have  juat  seen,  shows  the  allegation  to  be  defective,  and  is, 
therefore,  material.  Thus,  if  it  were  alleged  that  the  defendant 
promised  to  pay  ^100,  in  consideration  of  the  plaintiff's  going 
to  Rome,  and  also  delivering  a  horse  to  the  defendant,  an  omis- 
sion to  prove  the  whole  consideration  alleged  would  be  fatal. 
And  if  the  consideration  had  been  alleged  to  consist  of  the  going 
to  Rome  only,  yet  if  the  agreement  to  deliver  the  horse  were  also 
proved,  as  forming  part  of  the  consideration,  it  would  bo  eqaally 
fatal ;  the  entire  thing  alleged,  and  the  entire  thing  proved,  not 
being  identical.'  Upon  the  same  principle,  if  the  consideration 
alleged  be  a  &ntract  of  the  plaintiff  to  build  a  ship,  and  the  proof 
bo  of  one  to  finith  a  sbip  partly  built;'  or  the  consideration 
alleged  bo  the  delivery  of  pine  timber,  and  the  proof  be  of  spruce 
timber;*  or  the  consideration  alleged  be,  that  the  plaintiff  would 
indorse  a  note,  and  the  proof  bo  of  a  promise  in  consideration 
that  he  had  indorsed  a  note;'  the  variance  is  equally  fatal,  (a) 
But  though  no  part  of  a  valid  consideration  may  be  safely  omitted, 
yet  that  which  is  merely  frivolous  need  not  be  stated;*  and,  if 
stated,  need  not  be  proved;  for  the  court  will  give  the  same  con- 
etructioii  to  the  declaration  as  to  the  contract  itself  rejecting 
that  which  is  nonsensical  or  repugnant' 

§  69.  DMda.  In  the  case  of  Jeedn,  the  same  general  princi- 
ples are  applied.  Tf  the  deed  is  declared  upon,  every  part  stated 
in  the  pleadings,  a$  deaeriptive  of  the  deed,  must  be  exactly 
proved,  or  it  will  be  a  variance;  and  this  whether  the  parts  set 

Tartonee  may  b«  iToliled  by  >11«^ng  ths  promiie,  u  made  i>iUT  alia.  And  no  fptod 
reaaou,  in  principle,  U  peicuveil,  why  the  c«m  mentioiied  in  the  following  section 
mi^bt  not  be  treated  in  a  eimilar  manner  ;  but  the  authoHtiM  are  othenrise.  In  thfl 
fumple  giren  in  the  text,  the  allezatiOD  is  eoppoud  to  imjiort  ttut  the  ondertaking 
consisted  of  neither  more  uor  Xetn  than  it.  alleged. 

'  Swallow*.  Bcaunioat,2B.  ftA.  78G  ;  While  «.  Wilson,  2  B.  &  P.  IIQ  ;  rupro,  g  5S. 

*  1  Stark.  Evid.  441  ;  Unsing  9.  H'Killip,  3  CaiDM,  2SS  ;  Stone  tr.  Knowlton.  X 
Wenrt.  374. 

*  Smith  V.  Barker,  S  Day,  312. 

*  Kohbins  v.  Otis,  1  Pick.  368. 

■  Bulkley  v.  Landon,  2  Conn.  404. 

*  BraokK  ■■  Lowrie,  1  Nott  &  McCord,  342. 
^  Ferguson  v.  Harwood,  7  Craocb,  40S,  414. 

(n)  So  if  thfl  allegatfon  be  of  an  agree-  conddenition  that  nid,  Ac,  had  acceptal 

ment  to  obtain  insurance  on  property,  "in  the  assignment  of  a  certain  policy,"  &n., 

consideration  nfa  TtatoKabU  armmiaioK,"  and  the  proof  was  that  "  the  policy  havini; 

and  the  proof  be  of  an  agreement  to  obtain  been    assigned    to    ns.    In    conaidemtinn 

the  insnranra  in  consideration  of  a  deHnita  thereof,  we  promise,"  Ac,  it  whn  held  that 

luni,  the  variance  i^Cntal.     Cleavea  d.  Lord,  there   waa  a  variance.     New  Htiiin-lii't 

3  Oray  (Mass  ).  66,   71.     And  where  the  Mutual,  Ac,  Ins.  Co.  e.  Hunt,  Jl  N.  K. 

iKlaration  alleged  that  the  defendant,  "in  219. 
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out  at  length  vere  necessary  to  bo  stated  or  not^  If  a  qualified 
covenant  be  set  out  in  the  declaration  as  a  general  covenant, 
omitting  the  exception  or  limitation,  the  variance  between  the 
allegation  and  the  deed  will  be  fatal.  If  the  condition,  proviao, 
or  limitation  affects  the  original  cause  of  action  itself,  it  oooati- 
tutes  an  essential  element  in  the  original  proposition  to  be  main- 
tained by  the  plaintiff;  and,  therefore,  must  be  stated,  and  proved 
as  laid ;  but,  if  it  merely  affects  the  amount  of  damages  to  1)0 
recovered,  or  the  liability  of  the  defendant  as  affected  by  circum- 
stances occurring  after  the  cause  of  action,  it  need  not  be  alleged 
by  the  plaintiff,  but  properly  comes  out  in  the  defence.^  And 
where  the  deed  is  not  described  according  to  its  tenor,  bat  ac- 
cording to  its  legal  effect,  if  the  deed  agrees  in  legal  effect  with 
the  allegation,  any  verbal  discrepancy  is  not  a  variance.  Aa,  in 
covenant  agaiust  a  tenant  for  not  repairing,  the  lease  being  stated 
to  have  been  made  by  the  plaintiff,  and  the  proof  being  of  a  lease 
by  the  plaintiff  and  his  wife,  she  having  but  a  chattel  interest ; 
or,  if  debt  be  brought  by  the  husband  alone,  on  a  bond  as 
given  to  himself,  the  bond  appearing  to  have  been  given  to  the 
husband  and  wife;  yet,  the  evidence  is  sufficient  proof  of  the 
allegation.^    But,  where  the  deed  is  set  out,  on  oyer,  the  rule  ia 


»  1  Cliitty.  PI.  368.  28B  (Sth  Am.  ed.)  ;  HoweU  p.  WdmrOs,  II  EaO,  83S  ;  CUrks 
V.  Gny,  S  Eut.  5S4,  £70. 

'  Bearer  v.  Lane,  2  Mod.  !17  ;  Arnold  r.  Revoult,  1  Brod.A  BinR.  U3  ;  Whitlock 
e.  Ranuey,  2  Miinf.  SIO  ;  AnkenUio  v.  Clarke  4  T.  R.  SIS.  It  Is  said  that  ao  allit- 
ntion  thU  J.  S.,  otherwiw  R.  S.,  made  a  deed,  u  not  tnpjjortwl  br  erideuce,  that  J. 
».  made  ii  deed  by  the  nftme  of  B.  S.  1  Stark.  Evid.  613,  citing  Hyckman  v.  Shotbolt, 
Drer,  27E>,  pi.  9,  The  ilortrine  of  thid  eaae  is  very  clearly  eipouoded  by  Parke,  B.,  in 
Williaros  V.  Bryant,  ."i  M.  &  W.  UT.  In  TBgard  to  a  discrapHncy  between  the  name  of 
tha  ob1i|i|or  in  t'bs  Ixxly  nr  n  deed,  and  in  the  eignature,  a  ilixttaction  !>  to  be  observed 
hetween  trensnctioD^  irliich  derive  their  efficacy  wholly  from  the  deed,  and  those  which 
do  not.  Thus,  Id  n  feofTment  at  the  common  law,  or  a  lale  of  perwmnl  property  hj 
deed,  nr  the  like,  livery  being  made  in  the  one  oa«e,  and  poeaeasion  dalivereJ  in  the 
other,  the  tranBrer  of  title  is  perFect,  notwithitandiuR  anv  mistake  in  the  name  oT  the 
firantot ;  for  it  takes  elfnet  by  delivery,  and  not  by  the  deed.  Perk.  §§  38-42.  Rut 
where  the  efficacy  oF  the  tntnaaction  depends  on  the  instrument  itself,  aa  in  the  case  nt 
ft  bond  for  the  payment  of  money,  or  any  other  eiecutory  contract  by  deed,  if  the  name 
of  the  obliiFor  in  the  bond  is  dilTerent  from  the  signature,  aa  if  It  were  written  John  and 
aigned  WilliBm,  it  it  aaid  to  be  void  at  law  for  uncertainty,  unless  helped  by  proper 
Bvermenti  on  the  record.  A  mistake  in  this  matter,  aa  in  any  other,  in  drawing  ap 
the  contract,  may  be  reformed  by  bill  iu  equity.  At  law,  where  the  obligor  has  been 
aned  by  hia  true  name,  signed  tn  the  bond,  and  not  by  that  written  in  the  body  of  it, 
and  the  naked  fact  ot  the  discrepancy,  unexplained,  ia  all  which  is  Tireaented  by  th« 
record,  it  hae  always  been  held  bad.  This  rule  was  oiiginally  foandeit  in  this,  that  > 
man  cannot  hive  two  names  of  baptism  at  the  same  time  ;  for  whatever  name  waa 
imposed  at  his  baptism,  whether  single  or  compounded  of  several  names,  lie  being  bap- 
tized but  once,  that  and  that  alone  was  bis  baptismal  name  ;  and  bv  that  name  lie  de- 
clared himself  bound.  So  it  wss  held  in  Serchor  b.  Talbot,  3  Hen.  VI.  2S,  pi.  6,  and 
(iibaeqnently  in  Thornton  r.  Wikes,  34  Hen.  VI.  IB.  nl.  3S  ;  Field  v.  Winlow,  Cro, 
EL  Ser  ;  Oliyer  v.  Watkins,  Cro.  Jac  B68 ;  Maby  v.  Shepbotd,  Cm.  J«g.  040  ;  EviiM 
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otherwiee;  for  to  hare  oyer  is,  in  modem  practice,  to  be  fur- 
niahed  with  an  exact  and  literal  copy  of  tbe  deed  declared  on, 
every  vord  and  part  of  vtiich  is  thereby  made  descriptive  of  the 
deed  to  be  offered  in  evidence.  In  such  case,  if  the  plaintiff  does 
not  produce  in  evidence  a  deed  literally  corresponding  with  the 
copy,  the  defendant  may  welt  say  it  is  not  the  deed  in  issue,  and 
it  will  be  rejected.* 

V.  King,  Willea,  S64 ;'  GlBrke  «.  Iited,  Kslson'ii  Lnti*.  S7S  :  GoaU  *.  BaniM,  3  Tnont. 
sot.  "  It  appMn  rroin  these  caau  U>  Iw  &  (ettleil  poiot,"  add  Puke,  B.,  in  Witliama 
V.  Brjnnt,  "  Ibat  if  a  dwUratioa  s^inst  a.  dereiidant  by  one  L'hrutian  nune,  «a,  for 
instance,  Joaeph,  state  that  he  exscuted  a  hond  by  the  namn  of  Tbomas,  and  tlure  ht 
*e  aitrmitU  lo  erplain  III*  difftrenett  muh  (u  UuU  ki  i«u  itnoim  by  the  latter  name  at 
tiie  tinid  a/the  execiUiim,  Hiloh  ■  declaration  would  he  had  on  demurrer,  or  in  arrest  of 
Jud^enC  even  after  issue  joined  on  a.  plra  of  nan  eat  faeium.  And  the  reason  H[>pear« 
to  be,  that  in  bonds  and  dtteds,  the  efficacy  of  which  drpeadi!  on  tbe  instninant  itself, 
and  not  on  matter  in  pais,  thera  ninat  be  a  certain  aiuignaiia  perjona:  of  thu  party, 
which  r^nlarly  oughl  to  be  by  the  true  Btst  nurne  or  name  of  baptism,  and  suruaiue  j 
of  which  the  lint  is  the  most  important."  "  But,  oq  the  other  hand,"  he  adds,  "it 
is  certain,  that  a  person  may  i^t  thi«  time  sue  or  be  sued,  not  merely  by  his  true  name 
of  baptism,  biit  by  any  first  name  wbiL'h  he  has  acauired  by  usage  orrepntation."  "If 
ft  p«ny  is  called  and  known  by  aiy  proper  name,  by  that  name  he  may  be  Hurd.  and 
tlie  misnomer  could  not  be  pleadi^l  in  abatement )  and  not  only  is  this  the  established 
pactice,  but  the  doctrine  is  promulK;ated  in  very  ancient  times.  In  Bracton,  18S,  h,  it 
IS  said,  '  Item  si  quis  Atn'>tntnu  fuerit,  nee  in  nomine  pnprio  sire  in  eagnmniHe,  illud 
nomen  tenendum  erit,  quo  solet  frequenliiis  apjN^llari,  quia  adeo  imposita  sunt,  at 
dsmonstrent  voluntatem  dicentis,  et  utiraur  notisin  vocii  ministerio.'  And  if  apftrty 
may  sne  or  be  sued  by  the  proper  name  by  which  he  i^  known,  it  malt  be  a  sufficient 
designation  of  him,  if  he  enter  into  a  bond  by  that  nanie.  It  by  no  means  follows, 
therefore,  that  the  dediion  in  the  cue  of  Gould  v.  Barnes,  and  othera  before  referml 
to,  in  which  the  question  arose  on  the  record,  would  hiive  been  the  same,  if  llure  had 
been  an  aBermeiit  on  the  face  o/lhe  dtelanUuM  thai  the  paHn  wot  InurarA  by  Ou  proper 
name  in  ithich  the  bond  toot  made  at  the  lime  of  making  li.  We  find  no  authorities 
for  ■ayinx,  that  the  decUtatioii  would  have  been  bad  with  such  an  arermenl,  even  if 
thtre  rutd  Amu  a  total  wriawx  of  the  firtt  nanus  ;  still  less,  where  a  man,  having  t<TO 
proper  names,  or  names  of  baptism,  has  Iiound  himselfby  the  name  of  one.  And  on  the 
plea  of  'noB  est  factum,'  vhere  the  difference  of  name  does  not  apptnr  oa  the  reconl, 
and  there  is  evidence  of  the  party  having  been  known,  at  the  time  of  the  exKution,  by 
the  name  on  the  instrument,  there  is  no  case,  that  we  are  aware  of,  which  ilecides  that 
the  instrument  is  void  ■'  The  name  written  in  the  bodv  of  the  instrument  ii  that 
which  the  party,  by  the  act  ofeiecutioa  and  delivery,  declares  to  be  his  own.  and  by 
which  he  acknowledses  hitnself  bound.  By  this  name,  therefore,  he  should  regularly 
he  sued  ;  and  if  sued  with  an  nliaa  iictua  of  his  true  name,  by  which  the  inntrument 
was  signed,  and  an  averment  in  the  declaration  that  at  the  timeof  executing  tbe  instni- 
ment  he  was  known  as  well  by  the  one  name  ns  the  other,  it  is  conceivei!  that  he  can 
take  no  advantage  of  the  discrepancy  ;  being  estopped  by  the  deed  to  deny  this  allega- 
tion. Evans  V.  King,  Willes,  5S5.  n.  (b) :  Reeves  t.  Slater,  7  B.  4  C.  488,  iW  ;  Cro. 
El.  SB7,  n.  (a).  See  also  Regina  r.  Wooltlsle,  6  Q.  H.  bi9  ;  Woogter  v.  Lyons,  S 
Black f.  60.  irsned  by  the  name  written  in  the  body  of  the  deed,  without  any  explan- 
atory averment,  and  he  pleads  a  misnomer  in  abatement,  the  plaintilT,  in  hie  replica- 
tion, may  estop  him  by  the  deed.  Dyer,  27B  b,  pi.  9,  n.  ;  Story's  Pleadings,  43  ; 
Willes,  5S5,  n.  And  if  he  should  be  sued  by  his  true  name,  and  plead  ooti  ejtfadmii, 
wherever  this  plea,  as  is  now  the  case  in  England,  since  the  rule  of  Hilary  Term,  4  Wm. 
IV.  It.  21,  "operate*  as  a  denial  of  the  deed  in  point  of  fact  only,"  all  other  defences 
agiJDit  it  being  reauired  to  he  specially  pleaded,  the  difficulty  occasioned  by  the  old 
decisions  may  now  be  avoided  by  proof  that  the  party,  at  the  time  of  the  eXMution, 
was  known  by  the  name  on  the  face  of  the  deed.  In  those  American  Statea  which  have 
abolished  spc^a!  pleading,  substituting  the  general  issae  in  all  cases,  with  a  britf  state- 
ment of  the  inecial  natter  of  defence,  probably  the  new  conrae  of  pisctice  tbot  intn*- 
dueed  would  lead  to  a  similar  iwmlt. 

*  Waugh  K.  BoMoll,  G  Taaot.  707,  70S,  per  Oibbt,  C-  J. ;  J*met  r.  Wa^th,  8 
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§  TO.  Raeords,  Where  a  record  is  mentioned  in  the  pleadings, 
the  same  distinction  is  aov  admitted  in  the  proof,  betveeu  alle- 
gations of  matter  of  substance,  and  allegations  of  matter  of  de- 
scription; the  former  require  only  substantial  proof,  the  latter 
must  be  literally  proved.  Thus,  in  an  action  for  malicious  prose- 
cution, the  day  of  the  plaintiff's  acquittal  is  not  material. 
Xeither  is  the  term  in  which  the  judgment  is  recovered  a  mate, 
rial  allegation  in  an  action  against  the  tariff  for  a  false  return 
on  the  writ  of  execution.  For  in  both  cases,  the  record  is  alleged 
by  way  of  inducement  only,  and  not  as  the  foundation  of  the 
action;  and  therefore  literal  proof  is  not  required.'  So,  in  an 
indictment  for  perjury  in  a  case  in  chancery,  where  the  allega- 
tion was,  that  the  bill  was  addressed  to  Robert,  Lord  Henly,  and 
the  proof  was  of  a  bill  addressed  to  Sir  Robert  Henly,  Kt,  it 
was  held  no  variance ;  the  substance  being,  that  it  was  addressed 
to  the  person  holding  the  great  seal.'  But  where  the  record  is 
the  foundation  of  the  action,  the  term  in  which  the  judgment  was 
rendered,  and  the  number  and  names  of  the  parties,  are  descrip- 
tive, and  must  be  strictly  proved.3(a) 

§  71.  Prttwniptloni.  In  regard  to  preaeriptions,  it  has  been 
already  remarked  that  the  same  rules  apply  to  them  which  are 

John*.  410  ;  Henry  f.  Cleknd,  14  Jobns.  400  ;  Juiaeii  c.  Oitrandar,  1  Cowen,  670, 
tec.  In  Henry  ■.  Brown,  19  Johns.  4E>,  where  the  condition  of  the  bond  wu  "  without 
fiand  or  otAn- delay,"  and  in  the  oyer  the  word  "other"  wu  omitted,  the  defendant 
moTed  to  Mt  uide  a  verdict  for  the  plaintiff,  becante  the  bond  wra  admitted  in  erideuce 
withoat  regard  to  the  Tariance  ;  bnt  ttie  coart  refused  the  motion,  partly  on  the  f^nnrnd 
that  tliB  variance  was  immaterial,  and  partly  that  the  oyer  wai  clearly  amendaUa.  See 
also  Dorr  v.  Fenno,  12  Pick.  521. 

'  Purcell  tt.  Macnamara,  9  Ewrt,  15T  ;  Sloddart  f.  Palmer,  4  B.  *  B.  Z  ;  Phillip*  r. 
Shaw,  4  B.  &  A.  48S  1  6  B.  &  A.  664. 

*  PerBuIler,  J.,  in  Rex  e.  Pippett,  I  T.  B.  240;  R^miJi  r.  Formsn,  S  Johns.  29; 
BrooVt  V.  Remiaa,  Id.  45(> ;  State  ti.  CalTev,  2  Murphy,  320. 

•  Kaatoll  v.  Stratton,  1  H.  Bl.  49  ;  l^oodford  i..  Ashley,  11  East,  GOS  ;  Black  e. 
Braybrook,  2  Stark.  7 ;  Baynra  t>.  Foreat,  2  Str.  8S2  ;  United  SUt«s  v.  HcHeal,  1  Gall. 
887. 

(a)  And    where,   in   •  writ  of   error  material.  If  the  identity  of  the  ioatmment 

brouj^t  to  reverie  the  iudgment  of  waivrr,  i<  evident,  and  the  purport  thereof  is  snf- 

the  judgment  was  called  a  jadgment  of  ficiently  described  to  prevent  all  prejudice 

outiaviry,  the  variance  npon  a  plea  of  nul  to  the  defendant. 
liel   rteard  waa   held  fatal      Baniett   a.         Mass.  Pub.  St.  c.  214,  S  2S. 
PbillipA,  S  Eng.  Iaw  k  Eq.  467  ;  20  L.  J.  Under  this  atatnte  it   has  been  held 

Eich.  337.  And  thongh  the  variance  b«  in  that,  when  one  was  indicted  for  peijury, 

n^nl  to  facta  and  circumstances  which  in  false  swearing  at  a  trial  before  a  trial 

need  not  have  been  stated,  it  is  still  fatal,  jtutico  on  a  complaint  for  larceny,  and  the 

Wliit^er  c.  Bnumon,  2  Paine,  C.  C,  209.  indictment  alleged  that  the  complaint  was 

InHaasachuaetts,itiaenactedb;Btatute  made  on  one  day,  and  the  record  of  the 

that   no  variance  between  any  matter  in  trial  justice  produced  in  evidence  allowed 

writing  or  in  print  produceil  in  evidence  that  it  was  made  on  another,  there  is  no 

in  the  trial  of  a  cnminal  case,  and  the  material   variance,  the  other  proof  auffi- 

recital  or  setting  forth  thereof  in  the  com-  ciently  identirying  the  complaint  ai  the 

plaint,  indictment,  or  other  criminal  pro-  one  named  in  the  indictment. 
ceM  whereon  trial  is  had,  shall  be  de^ed        Cmn.  c.  Soper,  133  Hasa.  S98. 
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applied  to  contracts;  a  preBcription  being  founded  on  a  grant 
■upposed  to  be  lost  hy  lapse  of  time.* (a)  If,  therefore,  a  pre- 
scriptive right  be  set  forth  aa  the  foundation  of  the  action,  or 
be  pleaded  in  bar  and  put  in  iaaue,  it  must  be  proved  to  the  full 
extent  to  vbich  it  is  claimed;  for  every  fact  alleged  is  descrip- 
tive of  the  supposed  grant  Thus,  if  in  treapaaa,  for  breaking 
and  entering  a  aereral  fishery,  the  plaintiff,  in  hla  replication, 
prescribes  for  a  sole  and  exclusive  right  of  fishing  in  four  places, 
npon  vhich  issae  is  taken,  and  the  proof  be  of  such  right  in  only 
three  of  the  places,  it  is  a  fatal  variance.  Or,  if  in  trespass  the 
defendant  justify  under  a  prescriptive  right  of  common  on  five 
hundred  acres,  and  the  proof  be  that  his  ancestor  had  released 
five  of  them,  it  is  fatal.  Or  if,  in  replevin  of  cattle,  the  defend- 
ant avow  the  taking  damage  feasant,  and  the  plaintiff  plead  in 
bar  a  prescriptive  right  of  common  for  all  the  cattle,  on  which 
Issue  is  taken,  and  the  proof  be  of  such  right  for  only  a  part  of 
the  cattle,  it  is  fatal.' 

§  72.  FrfwripttoiM.  But  a  dtatinction  is  to  be  observed  between 
cases  where  the  prescription  is  the  foundation  of  the  claim,  and 
is  put  in  issue,  and  cases  where  the  action  is  founded  in  tort, 
for  a  disturbance  of  the  plaintiff  in  his  enjoyment  of  a  prescrip- 
tive right.  For  in  the  latter  cases  it  is  sufficient  for  the  plaintiff 
to  prove  a  right  of  the  same  natare  with  that  alleged,  though  not 
to  the  same  extent;  the  gist  of  the  action  being  the  wrongful  act 
of  the  defendant,  in  disturbing  the  plaintiff  in  his  right,  and  not 
the  extent  of  that  right  Therefore,  where  the  action  was  for  the 
disturbance  of  the  plaintiff  in  his  right  of  common,  by  opening 
stone  quarries  there,  the  allegation  being  of  common,  by  reason 
both  of  a  messuage  and  of  land,  whereof  the  plaintiff  was  pos- 
sessed, and  the  proof,  in  a  trial  upon  a  general  issue,  being  of 
common  by  reason  of  the  land  only,  it  was  held  no  variance ;  tho 
court  (ri)servii^,  that  the  proof  was  not  of  a  different  allegation, 
but  of  the  same  all^ation  in  part,  which  was  sufficient,  and  tiiat 
the  damages  might  be  given  accordingly.^  Yet  in  the  former 
class  of  cases,  where  the  prescription  is  expressly  in  issue,  proof 
of  a  more  ample  right  than  is  claimed  will  not  be  a  variance ;  as, 
it  the  allegation  be  of  a  right  of  common  for  sheep,  and  the  proof 
be  of  such  right,  and  also  of  common  for  cows.* 

>  Supra,  I  S8. 

*  Hogera  u.  Allen,  3  Cunpb.  319,  319  ;  RothBrhun  v.  Oreen,  TTo?,  07  ;  Conjen  ti. 
Jackson,  CUyt  IB  ;  Bull.  X.  P.  639. 

<  Ricketi  B.  Salwpf ,  2  B.  &  A.  300  ;  Eudl«7  o.  Ttunock,  Cro.  Jac.  620 ;  Hudfold 
•.  Pennington,  4  B.  &  C.  Ifll. 

■  Bothtrood  «.  Pond,  Cro.  EI.  722 ;  TewkealxiiT  v.  Brickutll,  1  Tanat  H3 ;  nvn, 
H  M,  «7,  88. 

(a)  Bee  iIm  pod.  toL  iL  Ji  637-110,  tit.  Preiciiptioii. 
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§  73,  AmmdmenU  to  nmady  varianes.  Bat  the  party  may 
now,  fn  almost  every  case,  avoid  the  eonttqnencet  of  a  vartanet 
between  the  allegatioD  in  the  pleadings  and  the  state  of  facts 
proved,  by  amendment  of  the  record.  This  power  vas  ^ven  to 
the  courts  in  England  by  Lord  Tenterden's  Act '  in  r^ard  to 
variances  between  matters  in  writing  or  in  print,  produced  in 
evidence,  and  the  recital  thereof  upon  the  record:  and  it  waa 
afterwards  extended  *  to  all  other  matters,  in  the  judgment  of  the 
court  or  judge  not  material  to  the  merits  of  the  case,  upon  such 
terms  as  to  coats  and  postponement  as  the  court  or  judge  may 
deem  reasonable.  The  same  power,  so  essential  to  tlio  admin- 
istration of  sutistantial  justice,  has  been  given  by  statutes  to  the 
courts  of  most  of  the  several  States,  as  well  as  of  the  United 
States ;  and  in  both  England  and  America  these  statutes  have, 
with  great  propriety,  been  liberally  expounded,  in  furtherance  of 
their  beneticial  design.' (a)  The  judge's  discretion,  in  allowing 
or  refusing  amendments,  like  the  exercise  of  judicial  discretion 
in  other  cases,  cannot,  in  general,  be  reviewed  by  any  other 
tribunal.*  It  is  only  in  the  cases  and  in  the  manner  mentioned 
in  the  statutes,  that  the  propriety  of  its  exercise  can  he  called  in 
question. 

»  BGto.  IV.  c.  16. 

3  Bv  Sist.  3  ft  *  Wm.  IT.  e.  A%  g  23. 

»  S^Hanbaryn.  Ella,  1  Ad.  &  El.  «1 ;  PaTry  t>.  FMrhnrst,  3  Cr.  H.  *  R.  ISO,  ]«; 
Doe  V.  EJirnnla.  1  M.  &  Rob.  31U ;  s.  c  6  C.  &  P.  SOS  ;  Hemming  t>.  Psitv.  6  C.  & 
P.  SSO ;  Miv<h  r.  DeDsham,  1  U.  &  Kob.  41S ;  Ivey  d.  YounR,  h\.  545  ;  Howell  e. 
Tliaraas.  7  C.  ft  P.  313  ;  Mayor,  ftc.  of  Carmarthen  d.  I^wib.  6  C.  &  r.  60S  ;  Hill  r. 
Salt.  2  C.  &  M.  i2t\  ;  Cox  r.  Painter,  I  Nev.  &.  P.  681  ;  Doe  r.  Long.  B  C.  &  P.  777 ; 
Ernest  v.  Brown.  2  H.  &  Reb.  13  ;  Storr  r.  WatMin,  3  ScotI,  S42  ;  Smitli  v.  Kmiidnm, 
9  Dowl.  430 ;  WhitRell  t>.  Scheer,  8  Ad.  ft  El.  301 ;  Rend  v.  Duaanioi^,  S  C.  &  P. 
588  ;  Smith  v.  Knowclden,  8  Dowl.  *0  ;  Korcntt  v.  Mottram,  7  Scott,  176  ;  Legfte 
V.  Boyd,  6  BicR.  N.  C.  240.  Amenjmenta  were  refosed  in  Doe  o.  Krrington.  1  Ad.  ft 
El.  750  i  Cooper  v.  Whilehousr,  6  C.  &  P.  E46  ;  Jobn  «.  Ounie,  Id.  618  ;  Wnticina  v. 
Morgan,  Id.  661  ;  Adami  v.  Power,  7  C.  &  P.  79  ;  Brashier  c.  Jackson,  6  M.  &  W, 
649  ;  Doe  d.  Kowe,  8  Dow],  444 ;  Empson  o.  Griffin,  3  P.  &  D.  160.  Tbe  following 
are  cnaea  of  vnriance,  ariaing  under  Lord  TenterdeD'n  Act.  Bentzing  v.  Scott,  4  C.  ft 
P.  S4 ;  Moilliel  v.  Povell,  6  C.  A  P.  233  ;  Lamey  v.  Bishop,  *  B.  &  Ad.  47U  ;  Briant 
e.  Eicke,  Moud.  &  Mulk.  359;  Piir1:s  d.  Edge,  1  C.  &  M.  429  ;  MastertDnti  u.  Judaon, 
S  BiBft.  224  ;  Brooks  v.  Blanshani.  1  V..  4.  M.  779  ;  Wf  -b.  Oriel,  4  C.  a  P  ""  "■' 
American  cases,  which  are  fe 
p.  146-162,  and  in  Putnam's 

*  Dofl  V.  Errinsfton,  1  M.  __      __ 

Parka  v.  Edije,  1  0.  &  M.  429  ;  Jenkins  v.  Phillips,  9  C.  ft  P.  766  ;  Herriam  o.  Lang- 
don,  10  Conn.  460,  473  ;  Cla|m  v.  Balch,  3  Greenl.  216,  219  ;  Mandevitle  «.  Wilson, 
S  Cnnch,  15;  Marine  Ins.  Co.  v.  Hndgmn,  6  Craneb,  SOS;  Waldea  r.  Craij^  V 
Wbeat.  576  :  Chirac  o.  Reiniclter,  1 1  Wheat.  303 ;  United  Sutes  v.  Ruford,  3  Peters, 
IS,  32 ;  Benner  v.  Frey,  1  Binn.  366  ;  Bailey  v.  Mu^^ve,  2  S.  ft  R.  219  ;  Brisbt  *. 
Sugg,  4  Dever.  492.     But  if  the  judge  exerciaea  his  discretion  in  a  manner  clearly  and 


(a)  SeealMfMM;  voL  ii.  1 11  o-ll  c 


are  very  numerous,  are  slated  in  1  Metcalfe  Perkins's  Digents, 
[nam's  Snpplement,  Tot.  ii.  t>.  727-730. 
I,  1  M.  ft  Rob.  344,  n.  -.  Mfllish  v.   Richardson,  9  Bing,  125 ; 
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CHAPTER  in. 

OF  THE  BDBDEN   OF   FBOOF. 

§  74.  Upon  wbloh  party  It  Uu.  A  tMrd  rule  Thich  gOTems  In 
the  production  of  evidence  is,  that  the  obligation  of  proving  any 
fact  liet  upon  the  party  who  lubgtantially  a»»ert»  the  affirmative  of 
the  iatue.  (a)    This  is  a  rule  of  convenience,  adopted  not  because 

(a)  aterensoa  v.  Harony,  29  111.  58S  ;  dsnnce  of  eridsnce.     It  may  Iw  sufficient 

HcClnre   p.   Pursall,   S    Ind.   330.     The  for  him  to  produce  just  enough  evidence 

bardeo  of  proof  is  therefora  fixed  st  the  to  Oraaterbalanca  the   GTidence  adduced 

tx^nultig  ot  the  trial  by  the  natnra  of  tgNinst  him.    This  is  illuatnted  by  a.  very 

the  kUegstioDS  in  the  pleadings,  tod  it  is  common  case.   Suppose  that  upon  an  issue 

•etUed  as  a  question  of  law  and  does  not  a«  to  the  performance  of  a  contract  sued 

change  daring  the  coutbb  of   the  trial,  upon,  the  pluintilT  should  testif)-  to  facta 

Piekap  v.   Thamea  Ins.  Co.,  L,  B.  8  Q.  ihoffinK  nou-performanca.    In  lach  case  if 

B.  Div.  594 ;  Willott  n.  Eich,  1*3  Mass,  the  deleiidant  produced  no  evidence,  the 

°"  i  Nichols  V.  MuuieU,  IIG  Mass.  667  ;  plaintUf  must  prevail.     This  is  often  er 


Simpson  V.  Oavia,  119  Id.  299  ;  Crownin-  preiaed  by  aayins  that  the  bunien  has 
ihieM  V,  Crown  in  Rhietd,  3  Gray  (Uaea.),  shifted  to  the  denndant.  And  no  it  has 
;  Heiuemann  t.  Heard,  62  N.  Y.  US,    in  one  sense.     But  suppose  the  defendant 


lu  dvil  caws  whan  the  pUiutiffhae  in-  should  take  thentandand  deny  the  truth 

troduced  sufficient  evidence  to  make  ont  of  the  facts  testifiwi  to  by  tlie  plaintiff, 

a  prima  facie  case,  he  may  nut  ou  this  oath   being  opposed  against  oath,  would 

nr,  and  it  becomes  the  dntj  of  the  de-  it  be  correct  to  say  that  the  defendant 
iQt  to  introduce  eridence  to  rebut  must  have  a  preponderance  of  eviilencfl 
the  case  made  by  the  plaintiff.  This  It  moat  certuuly  would  not ;  and  this 
burden,  which  thus  is  shifted,  has  been  though  the  burden  of  proof  had  been 
called  the  weight  of  evidence.  Thus,  in  transferred  to  him.  Nor  would  it  be  cor- 
Central  Bridge  Corporation  v.  Butler,  S  rect  to  say  that  the  burden  had  'shirted 
Or»y  (Mass.),  132,  the  Court  says  :  "The  back'  to  the  plaintiff  if  the  burden  of 
barden  of  proof  and  the  weifjht  of  evi-  prodneiug  the  preponderance  of  evideiico 
dence  are  two  very  different  things.  The  was  meant.  Por  tlut  never  was  on  the 
fomier  remains  on  the  party  affirming  a  defendant  The  two  burdens  are  diaiinct 
tact  in  support  of  his  case,  and  does  not  things.  One  may  shift  bock  and  forth  with 
change  in  any  aspect  of  the  cause  ;  the  the  ebb  and  flow  of  the  testimony.  The 
latter  ubifts  from  side  to  side  in  the  pro-  other  remains  upon  the  part?  ugmn  whom 
greas  of  a  trial,  according  to  the  nature  It  is  cast  by  the  pleadings,  that  is  to  say, 
and  strength  of  the  proofs  offered  in  sup-  with  the  Toxtj  who  has  the  affirmative  of 
port  or  denial  of  the  main  fact  to  be  the  issue.''  Scott  t>.  Wood,  81  Cal,  400, 
ostabliahed."  And  in  a  more  recent  And  to  the  same  effect  aro  Biimham  b. 
ease,  in  California,  the  Court  says,  "the  Allen.  I  Gray  (Hoss.j,  BOO;  Blsnchard  v. 
term  'burden  of  proof  is  nwd  under  Young,  11  Cush.  (Mass.)  345;  S)inulding 
different  senses.  Sumetimei  it  is  used  to  f.  Hood,  8  Id.  SOS ;  Eaton  v.  Alger,  47 
signi^  the  burden  of  making  or  meeting  N.  Y.  851  ;  Caldwell  n.  Xew  Jersey  Steam 
thtpr  ma  facie  case,  and  sometimes  the  Navigation  Co.,  lb.  290  ;  KittiiTe.  Whit- 
burden  of  producing  the  preponderance  of  lock,  88  111.  filS.  And  an  instance  of  this 
eridencs.  These  burdens  are  often  on  the  distinction  between  the  burden  of  proof 
Mme  party.  But  this  is  not  necessarily  and  the  wpiRht  uf  evidence  is  found  in 
always  the  case,  and  it  is  by  no  means  Wiilett  v.  Rich,  143  Mass.  356,  where  the 
•afe  to  Infer  that  becanse  the  party  has  Court  ovennled  the  case  of  Cass  v.  Boston 
the  barden  of  meeting  the  pnma  facie  k  Lowell  B.  R.  Co.,  14  Allen,  41S.  These 
ewe,  therefore  he  mnat  have  the  prepoQ-  cases  furnish  a  good  eiample  of  the  dis- 
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it  IB  impoesible  to  prove  a  negative,  bot  because  the  negative  does 
not  admit  of  the  direct  and  simple  proof  of  vhich  the  affirmative 

it  ma^  be  niih    that   nuoQ   wbjcli    the 

iiUintiff**  cue  depends.  It  U  Tor  the  de- 
saduit  to  fnraub  proof  of  anch  facta ; 
,  ,  a  hold  that  after  the  and  whsu  he  has  douB  no,  the  burden  U 
ptaintiS' has  proved  delivery  of  the  goods  upon  the  plaintiff,  not  to  diaiirove  the«e 
to  the  warehaaae-men,  and  a  failure  to  riKLe-  partjcnlar  facta,  nor  the  praposition  wtiidt 
liver  the  gooda  on  demaDd  or  a  delivery  io  tkey  tend  to  establiid],  out  to  maintain 
an  injured  condition,  he  has  established  a  the  proposition  upon  which  his  own  can 
vHmafaeU  case,  and  the  burden  of  meet-  rests,  notwithstanding  anch  controlling 
ingthu  shifts  on  the  defendant.  If,  how-  testioiuny  and  upon  the  vhole  evidenca 
ever,  the  defendant  introduce  evidence  that  in  Uie  caae.  And  see  pad,  S(  HO  n., 
the  goods  were  dwtroyed  or  i^jnivd  with-  81  n,  81  b,  81  c  But  there  are  cases 
out  his  neglifjenoe,  and  that  he  nsed  due  where  sllegations  affirmative  in  fatin  are 
care  in  protecting  them,  the  bnrden  shifts  really  only  indirect  oegativfa  of  plain- 
again  on  the  plaintiff  to  ehow  that  the  de-  tilTs  alletitions,  and  in  such  canes  the 
fendaut  did  not  oae  due  oars.  If  lie  puts  burden  of  proof  is  on  the  party  holding 
in  evidence  to  tliis  effect,  then  when  the  the  real  affirmative.  Thus,  when  one 
evidence  is  all  in,  the  question  aa  to  the  saed  on  a  common  count  on  an  account 
biuden  of  proof  aiiaea  again,  end  the  pre-  annexed,  and  the  defendant  Justified  od 
ponderancs  of  evidence  must  be  in  favor  the  ground  of  an  existing  special  contract, 
of  t)ie  plaintiff,  on  the  inoes  of  the  case,  the  Court  held  that  the  burden  cf  proof 
In  order  tojnitify  a  verdict  in  bis  favor,  was  on  the  plaintiff  tbrougliout,  and  that 
Willett  V.  Kich,  $vpra.  So,  in  the  cue  if  the  evidence  as  to  the  existence  of  the 
of  an  action  on  a  promissory  note,  the  bur-  special  contract  waa  evenly  balanced,  the 
den  of  proof  is  on  the  party  suing,  but  he  plaintiff  could  not  recover,  and  also,  that 
BiBets  iLis  bnrden  by  ]>Toducing  the  not«  the  burden  of  proof  being  on  the  plaintiS 
and  proving  the  ngnatare,  if  that  is  no-  at  the  outset  of  the  trial  oe  mode  a  prima 
ceasary,  bemuse  there  ia  a  presumption  fade  case  by  the  introduction  of  evidenoe 
that  in  cane  of  a  promissory  note,  there  showing  tluit  he  performed  certain  worit 
was  a  consideration  I  but  if  the  evidence  for  the  defendants  or  its  value,  snd  that 
of  the  defendant  show*  a  want  of  con-  when  this  proof  waa  in,  the  burden  of 
•ideratioii,  then  the  butden  of  [iroof  on  evidence  shifted  upon  the  defendants; 
the  whole  case  is  upon  the  plaintiff  in  that  the  defendants  met  this  burden,  by 
the  matter  of  consideration  aa  well  tM  evidence  of  the  special  contract,  and  the 
upon  the  other  points,  and  if  there  is  not  question  then  was  shether  the  whole  evi- 
a  preponderance  in  his  favor,  he  must  fail,  dence  prepondersted  in  favor  of  tlie  plain* 
Perley  r.  Ferley,  144  Haas.  104  ;  Bum-  tiff.  Phippe  v.  Mahon,  141  llass.  471. 
bam  D.  Allen,  1  Orey,  406  ;  Simpson  s.  When  the  plaintiff  and  defendant  have 
Davis,  119  Maaa.  !flB;  Delano  «.  Bartiett,  both  put  in  evidence,  the  burden  of  pror- 
6  Cush.  S<)4.  On  tbe  question  of  the  de-  ing  hks  whole  case  by  a  preponderance  of 
fence  of  payment,  or  fsilure  of  considers-  evidence  in  civil  cases  is  on  the  party  who 
tion,  the  linrden  of  proof  is  on  the  da-  had  the  burden  of  proof  in  the  beginning 
fendanL  Perley  r.'Ferley,  m;ini ;  Jenniaon  of  the  trial.  Powers  v.  Kussell,  13  Pick. 
V.  Stafford,  1  Cnah.  168  ;  Delano  c.  Bart-  (Uses.)  76. 

lett,  6  Cnsh.  S64.     The  burden  of  proof  In   criminal  casea,  tbe  weight  of  evi- 

of  either  party,  however,  extends  only  to  dence  or  burden  of  proof  never  shifts  upon 

the  allnntions  upon  which  he  bases  his  the  defendanl,  but  is  upon  the  gorem- 

coae.     Thus  if  the  defendant   pleads  in  tnent  throughout      If   the  government, 

confession  and  avoidance,  his  burden  in-  after  making  a  prima  /aeit  esse,  resta, 

clildea    none    of   the    allegatians  of  tbe  and  the  derendant  does  not  put  in  any 

plaintiff.   Powers  v.  Silberatein,  108  N.  Y.  evidence,  it  is  still  neceasary  that  the  junr 

171.      Thus,   in   Wilder  *.   Cowlea,   100  should  be  convinced  beyond  a  ressonable 

Mass.  187,  it  is  said  that  the  burden  npon  donbt  by  the  proof  given  by.tlie  govem- 

tiie  plaintiff  is  coextensive  only  with  the  nent.      It   would    naturally   happen    in 

legal   propoMtion    npon    which   his  oaaa  most  cosea,  that  a  prima  fade  cnse,  nnit- 

restfl.     It  applies  to  every  fact  which  is  butted,  would  thus  satisfy  the  jury,  bttt 

essential  or  necenarily  involved  in  that  the  question  ought  to  be  left  to  ttiem,  and 

proposition.     It  does  not  apply  to  facta  not  settled  hy  the  judge,  and  in  all  cases, 

relird  on  in  defence  to  establish  an  inde-  before  a  conviction  can  be  had,  the  jnry 

pendent  proposition,  however  inconsistent  must  be  satiafied,  npon  all  the  sridetice,  hi- 
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JB  capable.'  (h)  It  is,  therefore,  generallj  deemed  sufBcient,  where 
the  allegation  is  affirmative,  to  oppose  It  vith  a  bare  denial,  until 
it  is  eatabliahed  by  evideDce.  Such  ia  the  rule  of  the  Roman 
law.  "  Ei  incumbit  probatio  qui  dicit,  non  qui  negat. "  '  As  a 
conaequence  of  this  rule,  the  party  who  asserts  the  affirmative  of 
the  iaaue  ie  entitled  to  begio  and  to  reply ;  and  having  begun,  he 
ia  not  permitted  to  go  into  half  of  his  case,  and  reaerve  the  re- 
mainder; but  is  generally  obliged  to  develop  the  whola^  Regard 
is  had,  in  this  matter,  to  the  aubatance  and  effect  of  the  issue, 
rather  than  to  the  form  of  it;  for  in  many  coses  the  party,  by 
making  a  alight  change  in  bia  pleading,  may  give  the  issue  a 
negative  or  an  affirmative  form,  at  his  pleasure.  Therefore  in 
an  action  of  covenant  for  not  repairing,  where  the  breach  as- 
signed was  that  the  defendant  did  not  repair,  but  suffered  the 
premises  to  be  ruinous,  and  the  defendant  pleaded  that  he  did 
repair,  and  did  not  suffer  the  premises  to  be  ruinous,  it  waa 
held  that  on  this  issue  the  plaintiff  should  begin.*  If  the  record 
contains  several  issues,  and  the  plaintiff  hold  the  affirmative  in 
any  one  of  them,  he  is  entitled  to  begin;  as,  if  in  an  action  of 
slander  fur  charging  the  plaintiff  with  a  crime,  the  defendant 
should  plead  not  guilty,  and  a  justification.  For  wherever  the 
plaintiff  is  obliged  to  produce  any  proof  in  order  to  establish  his 

>  Drangaet  it.  PrndhomnM,  8  L*.  S8,  SS ;  Oostdgin  v.  Mohawk  &  Hudton  R.  R.  Co., 
S  Denio,  609. 

*  Dig.  lib.  22,  tit.  3,  1.  2 ;  Ifaacard.  de  Prob.  Cond.  70,  tot.  ;  Concl.  1138,  q.  10. 
See  sbo  Tait  on  Evid.  p.  1. 

»  Heea  ».  Smith,  2  Stark.  31 ;  8  Chitty,  Geo.  Pract.  872-877  ;  Swift's  Law  of  Evid. 
f.  162 ;  Bull.  If.  P.  298  ;  Browne  i>.  Uurm;,  Rf.  &  M,  SG4  ;  Jones  v.  Kennedy,  11 
Pick.  125,  182.  The  trae  test  to  determine  wblch  party  has  the  right  to  begin,  and 
of  conne  to  lietermiQe  where  U  the  burden  of  proof.  Is  to  consider  which  party  wonld 
be  entitled  Co  the  rerdict,  if  no  evidence  were  offered  on  either  aide  ;  for  the  burden  of 
proof  liea  on  the  piirty  against  whom,  in  anch  coae,  the  verdict  ought  to  be  given.  («) 
LeetB  D.  GreeTiam  Life  Ins.  Co.,  7  Eng.  Law  &  Eq.  578 ;  16  Jnr.  1161.  And  Me 
Hnckman  v.  Femie,  3  M.  &  W.  510. 

*  Soward  P.  Leggstt,  7  C.  &  P.  S13. 

yond  a  reasonahle  doubt,  of  the  afflnnative  (e)  Veitbs  v.  Hagge,  fi  Clarke  (Iowa), 
of  the  IBHUB  presented  by  the  (pvernment;  183  ;  Kent  o.  White,  27  Ind.  390.  Mr. 
to  wit,  that  the  defendant  is  guilty  in  Taylor  suggests  another  test.  i.  «.  to  ex- 
manner  and  form  ai  charged  in  the  in-  amine  what  would  be  the  effect  of  strik- 
diutmect.  State  h.  Wingo,  es  Mo.  181  ;  ing  out  of  the  record  the  allegations 
Black  o.  State,  1  Tex.  Anp.  8^3  ;  State  to  be  proved,  for  the  burden  of  oroof 
•.  Patterson,  4S  Vt  308.  ^he  opinion  of  rests  upon  the  party  whose  case  would  ba 
the  conrt,  by  Bigelow,  J.  In  the  case  of  thereby  destroyed.  1  Taylor,  Ev.  }  338  ;, 
Commonwealth  v.  McEie,  1  Gray,  61-66,  citing  Amos  u.  Huehes,  1  M.  &  Rob, 
contains  an  acceptable  and  very  able  ex-  484,  per  Alderson,  B. ;  Doe  v.  Rowlands, 
position  of  the  general  rule  of  law  as  to  9  C.  &  P.  736,  and  Osborn  d.  Thompeon, 
the  burden  of  proof  in  criminal  cases.  2  M.  &  Bob.  2G0,  as  to  the  first,  and 
(fr)  Com.  V.  Tney,  8  Cnah.  (Mass.)  1 ;  Mills  v.  Baiber,  1  H.  &  W.  427,  at  t« 
Bumham  v.  Allen,  1  Giay  (Mass.),  490 ;  the  second. 
Crawninahield  v.  Crowninshield,  2  Id.  524. 
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right  to  recover,  he  is  generally  required  to  go  into  his  whole 
case,  according  to  the  rule  above  stated,  and  therefore  is  entitled 
to  reply.  How  far  he  shall  proceed  in  his  proof,  in  anticipation 
of  the  defence  on  that  or  the  other  issues,  is  regulated  by  the 
discretion  of  the  judge,  according  to  the  circumstances  of  the  case ; 
regard  being  generally  had  to  the  question,  whether  the  whole 
defence  is  indicated  by  the  plea,  with  sufficient  particularity  to 
render  the  plaintiff's  evidence  intelligible.'  (d) 

§  75.  DunaRM.  Whether  the  necessity  of  provii^  damages, 
on  the  part  of  the  plaintiff,  is  such  an  affirmative  as  entitles  him 
to  begin  and  reply,  is  not  perfectly  clear  by  the  authorities. 
Where  such  evidence  forms  part  of  the  proof  necessary  to  sustain 
the  action,  it  may  well  be  supposed  to  fall  within  the  general 
rule;  aa,  in  an  action  of  slander,  for  words  actionable  only  in 
respect  of  the  special  damage  thereby  occasioned ;  or,  in  an  action 
on  the  case,  by  a  master  for  the  beating  of  his  servant  per  quod 
eervitium  amisit.  It  would  seem,  however,  that  where  it  appears 
by  the  record,  or  by  the  admission  of  counsel,  that  the  damages 
to  be  recovered  are  only  nominal,  or  are  mere  matter  of  eomputa* 
tion,  and  there  is  no  dispute  about  them,  the  formal  proof  of  them 
will  not  take  away  the  defendant's  right  to  begin  and  reply, 
whatever  be  the  form  of  the  pleadings,  provided  the  residue  of 
the  case  is  affirmatively  justified  by  the  defendant^  And  if  the 
general  issue  alone  is  pleaded,  and  the  defendant  will  at  the 
trial  admit  the  whole  at  the  plaintiff's  case,  he  may  still  have 
the  advantage  of  the  beginning  and  reply.^     So  also  in  trespass 

*  Bmbv.  Smith,  2  SUrk.  SI  ;  Jackson  b.  T{<sVet\i,  Id.  G18  ;  James  s.  Saltrr,  ]  tf. 
A  Rob.  GOl ;  Rawlioa  t>.  Desboroogh,  S  M.  &  Kob.  328  ;  Comstock  «.  Hadlyme,  8 
Conn.  361  ;  Cartin  v.  Wheeler,  iC.&F.  199 ;  s.  c.  1  M.  ft  M.  493  ;  Williams  c. 
Thomas,  4  C,  ft  P.  28*  ;  7  Pick.  100,  per  Parker,  0.  J.  In  Browne  v.  Mnrrsy,  Ry.  & 
M.  2E*,  Lard  C.  J.  Abbott  gave  the  plaintifT  his  election,  after  proving  the  general 
issue,  either  to  proceed  tmmediatsly  with  all  bis  proof  to  rebat  the  unticipeted  defencf, 
or  to  reserve  such  proof  till  the  defendant  har!  closed  his  own  erideoce  ;  onW  refnsitisr 
him  the  priv)tp)(e  of  dividinf;  his  case  ioto  halves,  giving  part  in  the  first  insUnce,  and 
the  residue  after  the  defemlnnt's  case  voa  proved. 

t  Foivter  r.  Coster,  1  Hno.  k  M,  243,  per  Lord  Tent«rd(n.  And  see  the  reporter's 
note  on  that  case,  in  1  Moo.  ft  M.  278-281.  The  dictum  of  the  learned  judge,  in 
Brooks  V.  Bnrrett,  7  Pick.  100,  is  not  supposed  to  militate  with  this  rule  ;  but  is  con- 
ceived to  apply  to  cases  where  proof  of  the  note  is  repaired  of  tbe  plaintiff.  Sanford  «. 
•  Hunt,  1  C.  ft  >.  118  ;  fioodtitfe  t>.  Brahsm,  4  T.  R.  497. 

■  Tucker  v.  Tacker,  1  Moo.  ft  H.  53fl  ;  Fowler  v.  ('oster,  Id.  241  ;  Doe  v.  Barnes, 
1  M.  ft  Rob.  38a  ;  Doe  v.  Smart,  Id.  478  ;  Fish  v.  Travera.  8  C.  4  P.  678  ;  Comsfw^k 
v.  Hsdlyme,  S  Conn.  261)  Lacon  d.  Hieein^  3  Stark.  178;  Corbett  d.  Corbett. 
3  Onmub.  368  ;  Eomsn  v.  Thonipuin,  S  C.  ft  P.  717  ;  Smsrt  a.  Rayner,  Id.  721  ; 
Hills  V.  Oddy,  Id.  728  ;  Scott  v.  Hull,  S  Conn.  29S.     Rut  see  in/ra,  g  78,  n,  4. 

(d)  York  V.  Peasp,  2  Grsy  (Hsim.),  Evid(>DRe  in  rsbnttal  is  not  inadmissibla 
282;  Holbrook  b.  McBride,  4  Id.  218;  bpcaiiae  it  corroborates  the  evidence  in 
Cuahing  v.  Billings,  2  Cush.  (Mass.)  ISS.     chief.     Wright  n.  Foater,  lOS  Maia.  57. 
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quare  elautum  freffit,  where  the  defendaDt  pleads  not  guilty  as  to 
the  force  and  arms  and  whatever  is  against  the  peace,  and  justi- 
fies as  to  the  residue,  aad  the  damages  are  laid  only  in  the  usual 
formula  of  treading  down  the  grass,  and  subverting  the  soil,  the 
defendant  is  permitted  to  begin  and  reply ;  there  being  no  neces- 
sity for  any  proof  on  the  part  of  the  plaintiff.* (a) 

§  76.  Unliquidated  damagea.  The  ditHculty  in  determining 
this  point  exists  chiefly  in  those  cases,  where  the  action  is  for 
unliquidated  damages,  and  the  defendant  has  met  the  whole  case 
with  an  afiSrmative  plea.  In  these  actions  the  practice  has  been 
various  in  England ;  but  it  has  at  length  been  settled  hy  a  rule, 
by  the  fifteen  judges,  that  the  plaintiff  shall  begin  in  all  actions 
for  personal  injuries,  libel,  and  slander,  though  the  general  issue 
may  not  be  pleaded,  and  the  affirmative  be  on  the  defendant^ 
In  actions  upon  contract,  it  was,  until  recently,  an  open  question 
of  practice ;  having  been  sometimes  treated  as  a  matter  of  right 
in  the  party,  and  at  other  times  regarded  as  resting  in  the  dis- 
cretion of  the  judge,  under  all  the  circumstances  of  the  case.' 
But  it  is  now  settled,  in  accordance  with  the  rule  adopted  in 
other  actions.'  In  this  country  it  is  generally  deemed  a  matter 
of  discretion,  to  be  ordered  by  the  judge  at  the  trial,  as  he  may 
think  most  conducive  to  the  administration  of  justice ;  but  the 

1  Hodges  c.  Holder,  S  Cain|ib.  8S( 
Colea,  1  U.  1  Bob.  206  ;  Davis  i 
DM.  I2fi. 

>  Carter  i>.  Jones,  6  C.  &  P.  S4. 

*  Bedell  *.  Russell,  Ry.  k  U.  293  ;  Fowler  tr.  Coater,  1  H.  fc  H.  S41  ;  Bevett  «. 
Brahain,  4  T.  R.  4S7  ;  Hare  v.  Munn,  1  M.  &  M.  241,  n. ;  Scott  v.  Hull.  S  Conn.  296; 
Bumll  V.  Kicholwii,  6  0.  k  P.  202  ;  1  Moo.  &  R.  304,  300 ;  Hoggett  b.  Ezley,  B  C. 
k  P.  324.     See  also  S  Chitt]',  Geo.  PiMtice,  872-877. 

■  Uercer  v.  VfhtH,  9  Jar.  C7S;  S  Q.  B.  447. 

(a)  Where  a  defeadant  under  a  rule  of  Hurley  B.O'SnlllTan,  ]37Maaa.85;  Dorre. 
court  Glad  an  admissian  of  the  pUintifTs  Tramont  Nat.  Bank,  123  Mass.  358  ;  Pa((e 
prima  facU  oase.  In  order  to  obtain  the  R  Osgood,  2  Gray,  280.  Jn  probate  triab, 
right  to  open  and  close,  he  was  held  not  to  the  executor  propounding  the  will  begins 
be  thereby  estopped  from  settius  up  in  and  closes  without  regara  to  the  burden 
dB[encBthegtatateofliiiiitatioa»(Eniniona  of  proof.  Dorr  fl.  Tremout  Bunk,  »iipro,- 
V.  Hayward,  11  Cush.  Mass.  48)  ;  norfrom  Crowninahield  v.  Crowninshielil,  2  Gray, 
showing  that  the  pUintttf  had  no  title  to  S24.  In  eq^uity,  the  same  nile  that  the 
the  note  sued  on.  Spaulding  v.  Hood,  8  plaintiff  is  in  all  raaes  entitled  to  open 
Id.  802,  An  auditor's  report  in  favor  of  and  o.Iose  prevails.  Dorr  o,  TremontBank, 
the  plaintilf  will  not  dve  tiie  defendant  the  mpra.  In  cases  of  land  damages,  the 
right  to  open  and  close.  Snow  v.  Batch-  owner  of  the  land  has  the  right  to  begin 
rhier.  Id.  B13.  Cf.  Washington  Ice  Co.  k.  and  reply,  even  though  the  proceedings 
Webster,  S8  He.  449.  The  rule,  how-  am  formally  begun  by  the  other  mrt'y. 
erer,  in  Maaaachnsetta,  is  to  allow  the  Pnrks  ».  Boston,  15  Pick.  198,  208;  Conn. 
lilaintilT  to  o|*n  and  close  in  every  case,  River  R.  R.  r.  Clanp,  1  Cush.  559  ;  Win- 
even  when  the  defendant  admits  the  nisimmett  Co.  r.  Grueby,  111  Mass.  543; 
nlaEntilTM  cause  of  action  and  files  a  dec-  Burt  v.  Wigglenworth,  117  Uasii.  302  j 
lantion  in  set-off,  or  matter  in  aToidanM.  Dorr  r.  Treoiont  Bank,  tti^ra. 
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weight  of  authority,  as  veil  as  the  analt^eB  of  the  law,  seem  to 
be  in  favor  of  giving  the  opening  and  closing  of  the  cause  to  the 
plaintiff,  wherever  the  damages  are  in  dispute,  unliquidated,  and 
to  be  settled  by  the  jury  upon  auch  evidence  as  may  be  adduced, 
and  not  by  computation  alone.  *(<i} 

§  77.  In  proooAdings  not  it  oommon  Uir.     Where  the  proceed- 
ings are  not  according  to  the  course  of  the  common  law,  and 

*  Sncli  vu  ths  coone  in  Yoodk*.  Baimar,  1  Eap.  103,  which  wu  uenmpsit  Tor 
iTork,  and  &  plea  in  abatement  far  the  non-joinder  oF  other  deFendauts,  b.  p.,  Biobey  r. 
Hatnrd,  S  Stuk.  GSG;  b.  v.,  Stansfeld  v.  Lery,  8  Starlc  8  ;  Lauon  v.  Hicgina,  3  SUrk. 
178,  (There,  in  auuinpait  for  goods,  corertare  oF  the  defendant  woe  the  eole  plea  ;  Hare 
B.  Hunn,  1  M.  b  M.  341,  n.,  which  waa  aaaumpait  for  moaef  lent,  with  a  )>lva  in  abnlf- 
ment  for  the  noa-ioindHr  of  other  dcfendaati;  a,  p.,  Morris  v.  Iioton,  1  Uoo.  &  K.  23^; 
Wood  V.  Ptingle,  Id.  217,  which  wai  an  action  for  a  libel,  with  several  special  uleaa  of 
juatilication  an  to  part,  but  no  general  iasae  ;  and,  aa  to  the  parts  not  juetiGrd,  judg- 
ment waa  auffered  by  default.  See  ace.  Comatock  v.  Hadlyme,  8  Conn.  261  ;  Ayer  v. 
Auetiti,  e  Pick.  325;  Homett  ».  Eilev,  9  C.  4  P.  B21 ;  a.  ti.  2  Moo.  &  R.  251.  On  the 
otherhandaraCooperi'.  wakley;3C.&  P.  471 1  a.  c.  1  M.  ft  H.  248,  which  was  a  case 
for  a  libel,  with  pleas  in  justibcatioD,  and  no  general  issne  ;  but  tbii  is  plainly  contra* 
dieted  by  the  subsequent  case  oF  Wood  ».  Pringle,  and  has  siuce  been  overruled  ia 
Uercer  ■.  Whall  i  Cotton  e.  James,  1  M.  &  M.  273 ;  s.  c.  3  C.  4  P.  506,  which  was 
trespass  for  entering  the  pliinUBTs  house,  and  taking  his  goods  with  a  plea  uF  iustifiiia- 
tion  under  a  commissioti  of  bankroptc; ;  but  this  also  ia  expressly  contradicted  in 
Morris  v.  I.otan  ;  Bedell  d.  Russell,  S^.  &  H.  293,  which  was  treajiaa  at  assaalt  and 
battery,  and   battery,  and  for  ahooting  the  plainCilf,  to  which  a  justifteation  was 

E leaded  ;  where  Best,  J.,  relnctantly  yielded  to  the  supposed  authority  of  Hodges  v. 
[alder,  a  Campb.  3Stt,  and  Jackson  c  Uesketh,  2  StarV.  618 ;  in  neither  oF  which, 
however,  were  the  damagea  controverted  ;  Fiah  r.  Travers,  3  C.  i  P.  67B,  decided  by 
Best,  J.,  on  the  authority  of  Cooper  v.  Wakley,  and  Cotton  t:.  James;  Burrell  v.  Nicb- 
olson,  S  Car.  k  P.  202,  which  was  trespass  for  taking  tlie  plaintilTi  goods  in  his  hoose, 
and  detaining  them  one  hoar,  which  the  defendant  justi Red  aaa  distress  For  parish  rates; 
and  the  only  issue  was,  whether  the  house  was  within  the  parish  or  not.  But  here, 
also,  the  damages  were  not  in  dispute,  and  seem  to  have  been  regarded  as  merely  nom- 
inal. See  also  Scott  «.  Hull,  8  Conn.  296.  In  Harris  r.  Ins.  Co.  of  North  America,  8 
Yeates,  S4,  which  was  covenant  on  a  policy  of  insurauce,  to  which  peiFormsnce  WM 
pleaded,  the  damages  were  not  then  in  dispute,  the  parties  having  provUioually  agreed 

or  even  in  mitigatian  of  damages,  he  is 

entitled  to  oppn  the  case.     Gaul  e.  Flem- 

I  Ind.  353.    But  that  proivisition  is 

_ _...^   .__  , lly  not  maintainable,  since  the  plain- 

„ ,  and  the  only  issue  being  on  the  tiff  Is  still  entitled   to  eive  evidence  of 

defendant's  declaration  in  set-off;   which  facta  showing  special  malice,  in  sggrava- 

demand  in   set-off   the   statute  provides  tion   of  damages,  and  to  open  the   case 

"  shall  be  trieiL  in  like  manner  as  if  It  had  gtneraily  upon  the  queation  of  damages. 

been  set   forth  in  an  action  brought  by  The  Engliah  form  of  expression  upon  this 

him,"  and  there  being  a  uniform  rale  of  point  will  go  far  to  iadleate  the  iincifie 

court  giving  tlie  right  of  opening   and  inqiiiiy  upon  which  the  right  ahould  turn. 

closing  in  all  cases  to  the  plaintiff.    The  The  inquiry  there  is,  which  party  has  the 

court  field  that  there  was  no  reason   tor  tight  "  to  begin  "  I    And  that  will  delai- 

depirting  from  the  rule,  which  had  been  mine  where  the  right  to  close  rests.     Tho 

fouud  to  be  oF  great  practical  convenience,  party  fii-st  rer]Hired  to  give  proof  baa  the 

and  overruled  the  exceptions,  thus  sus-  opening  and  the  general  close ;  the  othrr 

taiuing  the  plaintiff's  rignt  in  such  a  case  party  being  required  to  give  all  his  evi- 

to  open  and  closa.     It  aeema  to  have  been  dence,   both  in   reply  to  plaintia's   caae 

considered    in    some    of    the    American  and   support  of  his   own,   at  one  time, 

Btittes,  that  in  actions  like  slander,  where  leHVing  the   general   reply  to   the   otbse 

Uie  defendant  admits  the  speaking  of  the  party, 
words,  and  offen  evidence  m  jastili  cation. 
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where,  ooDBeqaently,  the  onut  probandi  is  not  technically  pre* 
Rented,  the  courts  adopt  the  game  principles  Thich  govern  in 
proceedings  at  common  law.  Thus,  in  the  probate  of  a  mil,  as 
the  real  question  is,  whether  there  is  a  valid  will  or  not,  the  ex- 
ecutor is  considered  as  holding  the  aRirmatiYe ;  and  therefore  he 
(^ns  and  closes  the  case,  in  whatever  state  or  condition  it  may 
be,  and  whether  the  qoeetioa  of  sanity  is  or  is  not  raised,' 

upon  a  modBofliqaidation.  Bat  in  England  ths  entirs  Buhjeet  has  recently  nndei^ne 
a  review,  and  the  rula  baa  beea  taUblUhed,  aa  ap|ilicablG  to  nil  persousl  actiooi,  that 
the  plaintiif  shall  bestu,  irhiireTer  he  goes  for  lubataatial  damigeH  uot  already  ascer- 
tained. Hercer  v.  Whall,  9  Jur.  G7e  ;  G  Q.  B.  447.  In  this  tuuie  Lord  Dentoan,  C.J., 
in  deliTering  the  judgment  of  the  court,  expreaaetl  hii  opiDioD  aa  Tollawa  :  "  Th« 
naturel  coarse  would  aaem  to  be,  that  the  tilaintiff  ahoiild  bring  hU  own  cause  o( 
oomplaint  beTora  the  conrt  uul  jury,  in  ever^'  case  where  he  has  anything  to  prove 


howaTer,  has  by  some  been  auppoaed  to  dtlTer  from  this  coune,  ajid  to  require  that  the 
defendaot,  by  admitting  the  cauae  of  actioD  stated  on  the  record,  apd  pleading  only 
some  affirmative  fact,  which,  if  proved,  trill  defeat  the  plaintiff's  action,  may  entitle 
himself  to  open  the  proceeding  at  the  trial,  anticipating  Che  plaintiff's  statement  of  his 
iujnry,  duparagiiig  him  and  his  ground  of  complaint,  offering  omat  offering,  at  his  own 
option,  any  proof  of  his  defennve  allegation,  and,  if  he  offers  that  proof,  adapting  it  not 
to  the  plaintiff's  case  as  established,  bnt  to  that  which  he  chooses  to  represent  that  the 
plaintiff's  case  will  be.  It  appears  expedient  that  the  plaintiff  should  ne^n,  in  order 
that  the  judge,  the  jury,  and  the  defendant  himself  should  know  precisely  bow  tbe 
daim  is  uiaped.  This  ducloaure  msy  convince  the  defendant  Chat  the  defence  which 
hs  has  pleaded  cannot  be  established.  On  hearing  the  extent  of  the  demand,  the 
defendant  may  be  induced  at  once  to  submit  to  it  rather  than  persevere,  Thus  the 
afliur  reaches  its  natural  and  best  conclusion.  If  this  does  not  occur,  the  plniutilT,  by 
bfinging  forward  his  case,  points  hit  attention  to  the  proper  object  of  the  trial,  and 
enableB  the  defendant  to  meet  it  with  a  full  understanding  of  its  nature  and  character. 
If  it  were  n  presumption  of  law,  or  if  experience  prove  that  the  plaintiff's  evidenco 
moat  alwaya  occupy  many  hours,  and  that  the  defendant's  could  not  last  more  than  as 
many  uiinutes,  some  advantage  wonid  be  secured  by  poetponin^  the  plaintiff's  case  to 
that  of  the  defendant  But,  first,  the  direct  contrary  in  both  instances  may  be  true  ; 
Mid,  secondly,  the  time  would  only  be  saved  by  atoppine  the  cause  for  the  purpose  of 
taking  the  verdict  at  the  close  of  the  defendaut  a  proofs,  u  that  verdict  were  in  faror  of 
Uie  defendant.  This  has  never  been  done  or  proposed  ;  if  it  were  sngtestad.  the  jury 
would  be  likely  t/i  say,  on  moat  occaaiona,  that  they  could  not  form  a  satisfactory 
opinion  on  the  fffect  of  the  defendant's  proofs  till  they  had  heard  tbe  grievance  on 
which  tbe  plaintiff  fotinds  his  action.     In  no  other  case  can  any  practical  advantage  be 


■ogKeeted  as  arising  Irnm  thi"  method  of  proceeding.  Of  the  disadvantages  that 
result  from  it,  one  i<t  the  strong  temptation  to  a  defendant  to  abuse  theprivilege.  ii  oe 
well  knows  that  the  case  can  be  proved  against  hiro,  there  may  be  skilful  manaeement 
la  confessing  it  by  his  plea,  and  ntfirmtn^  something  by  way  of  defence  which  he  knows 
to  be  untrue,  for  the  mere  purpose  of  begtnning."  See  9  Jur.  G78;  GQ.  B.  4S8,  Ordina- 
rily ipeaking,  the  decision  of  the  judge,  at  Nai  PHtu,  on  a  matter  resting  in  his  diAcra- 
tion,  IS  not  subjectto  revision  in  any  other  court.  But  in  Huckraan  n.  Femie,S  M.  &  W. 
60S,  the  court  observed  that,  though  they  might  not  interfeie  in  n  very  doubtful  case, 

St  if  the  decision  of  the  judge  "were  clearly  and  manifestly  wrong,"  they  would  inter- 
"e  to  set  it  right.  In  a  subsequent  case,  however,  it  is  said  that,  instead  of  "  were 
clearly  and  manifestly  wrong."  the  language  actually  used  by  the  court  was,  "  did  clear 
and  manifeat  wrong  ;"  meaning  that  it  was  not  sufficient  to  showmerelythnt  the  wron? 
party  had  began,  but  that  some  injustice  had  been  dons  in  consequence.  See  Edwards 
p.  Hatthews,  ]  1  Jar.  398.    See  also  Geseh  r.  Ingall,  9  Jur.  691 ;  14  M.  &  W.  95. 

'  Backminster  v.  Ferry,  4  Mass.  593;  Brooks  v.  Barrett,  7  Pick.  94;  Comstock  v. 
Hadlym&  8  Conn.  35(;  War*  «.  Ware,  8  Grsenl.  42 ;  Habbard  v.  HubbanL  8  ibm. 
S97. 
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§  78.  aaguOn  «ilasKttoiH.  To  this  general  rule,  that  tbe  har- 
den of  proof  is  oa  the  part;  holding  the  affirmative,  there  are 
some  excepHona,  in  which  the  proposition,  though  negative  in  Hb 
terms,  must  be  prored  b;  the  party  who  states  it  One  class  of 
these  exceptions  will  be  found  to  include  those  cases  in  which 
tbe  plaintiff  {/rourujg  Am  right  of  action  upon  a  Tieyative  aiUgatum, 
and  where,  of  course,  the  establishment  of  this  negative  is  an 
essential  element  in  his  case ; '  (a)  as,  for  example,  in  an  action 
for  having  prosecuted  the  plaintiff  maliciously  and  without  prob- 
able cause.  Here,  tiie  want  of  probable  cause  must  be  made 
out  by  the  plaintiff,  by  some  affirmative  proo^  though  the  propo- 
sition be  negative  in  its  terms.'  So,  in  an  action  by  husband 
and  wife,  on  a  promissory  note  made  to  the  wife  after  marriage,  if 
the  defendant  denies  that  she  is  the  meritorious  cause  of  action, 
the  burden  of  proving  this  negative  is  on  him.^  So,  in  a  prosecu- 
tion for  a  penalty  given  by  statute,  if  the  statute,  in  describing  the 
offence,  contains  negative  matter,  the  count  must  contain  such 
negative  allegation,  and  it  must  be  supported  by  prima  facie 
proof.  Such  is  the  case  in  prosecutions  for  penalties  given  by 
statutes,  for  coursing  deer  in  enclosed  grounds,  not  having  the 
consent  of  the  owner ;  *  or  for  cutting  trees  on  lands  not  the  party's 
own,  or  taking  other  property,  not  having  the  consent  of  the 
owner;'  or  for  sellii^,  as  a  peddler,  goods  not  of  the  produce  or 
manufacture  of  the  country;"  or  for  neglecting  to  prove  a  will, 
witfaout  just  excuse  made  and  accepted  by  the  Judge  of  Probate 
therefor.^  In  these,  and  the  like  cases,  it  is  obvious,  that  plenary 
proof  on  the  part  of  the  affirmant  can  hardly  be  expected;  and, 
therefore,  it  is  considered  sufficient  if  he  offer  such  evidence  as, 

»  1  Cbittv  on  PI.  208 ;  Spiww  r.  Parkar,  1  T.  K.  HI  ;  Ken  e.  I^tten,  8  T.  K.  NW ; 
Holmis  «.  Love,  S  B.  &  C.  213;  Lane  e.  Crombie,  IS  Pick.  177 ;  Htrrey  «.  Toiren,  16 
Jnr.  644 ;  4  Eng.  L«w  *  Eq.  Rep.  681. 

■  PurwU  V.  Macnam*!*,  1  Campb.  169 ;  s,  c.  B  Ewt,  861  ;  Ulinw  •.  LsUnd,  1 
Greenl.  135 ;  O-ibson  r.  Wat«rhoii»e,  *  Greeni  228. 

»  Phillisttirk  tF.  Plnrkwell,  2  M.  t  8.  896;  par  BsyUy,  J. 

•  Bex  P.  RoKera,  2  Campb.  854 ;  Kei  b.  Jarvia.  1  Eait,  813,  n. 

'  Little  B.  Thompron,  2  Gr«nl.  228;  Rex  p.  Hazy  tt  ai.,  2  tl.  4  P.  458. 

*  Commouwnalth  n.  Samue!,  2  Pick.  103. 

T  Smith  V.  Moore,  8  Greanl.  271.  See  other  "xamnlo*  in  Commonwo«ltb  B.  Max- 
wall,  2  Pick.  139;  1  East,  P.  C.  188,  §18;  Williams  p.  Hingham  and  Quincy  Tumpika 
Co.,  4  Pick.  S41  :  Rei  v.  Stonp,  1  East,  839  ;  Rei  o.  Burdett,  4  B.  A  Aid.  9S,  110  ; 
Bei  V.  Tomer,  G  U.  &  S.  208;  Woodbury  v.  FrinV,  14  III.  279. 

(a)  Nath  r.  Hall,  i  Ind.  141.  Mr.  diaCo.,  3  Fjut,  103.  sod  also,  aa  another 
Taylor,  Ev.  i  339,  stataa  aa  an  exception,  exception  (J  317),  that  vhere  the  mbject- 
that  where  the  affirmativB  in  aupported  matt«  of  the  allegation  waa  peculiarly 
by  a  diapntable  prcaomptioo  of  law,  the  within  the  knovledge  of  one  of  the  parties 
party  »tipporting  the  nagatiTe  must  oall  that  partv  must  prove  its  entry.  Dick- 
wltneiSM,  in  the  Rnt  instance,  to  over-  son  n.  Evans,  6  T.  R.  67.  But  see  Elkin 
come  this  prexuinption.  Willianuv.  £.  In-    e.  Jmuoq,  IS  H.  4  W.  862. 
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io  the  absence  of  counter  testimony,  would  afford  ground  for  pre- 
suming that  the  allegation  is  true.  Thus,  in  an  action  on  an 
agreement  to  pay  jSIOO,  if  the  plaintiff  would  not  send  herrii^ 
for  one  year  to  the  London  market,  and,  in  particular,  to  the 
house  of  J.  &  A.  Millar,  proof  that  he  sent  none  to  that  house 
vas  held  sufficient  to  entitle  him  to  recover,  in  the  absence  of  op- 
posing testimony.*  (6)  And  generally,  where  a  party  seeks,  from 
extrinsic  circumstances,  to  give  effect  to  an  instrument  which, 
on  its  face,  it  would  not  have,  it  is  incumbent  on  him  to  prove 
those  circumstances,  though  involving  the  proof  of  a  negative ;  for, 
in  the  absence  of  extrinsic  proof,  the  instrument  must  have  its 
natural  operation,  and  no  other.  Therefore,  where  real  estate 
was  devised  for  life  with  power  of  appointment  by  will,  and  the 
devisee  made  his  will,  devising  a/2  At8  landsy  but  without  mention 
of  or  reference  to  the  power,  it  was  held  no  execution  of  the 
power,  unless  it  should  appear  that  he  had  no  other  lands ;  and 
that  the  burden  of  showing  this  negative  was  upon  the  party 
claiming  under  the  will  as  an  appointment^ 

§  79.  iTsKxUTa  «UegftUoaB.  But  where  the  subject-matter  of  a 
negative  averment  lies  peeidiarlif  within  the  knowledge  of  the 
other  party,  the  averment  is  taken  as  true,  unless  disproved  by 
that  party.  Such  is  the  case  in  civil  or  criminal  prosecutions 
for  a  penalty  for  doing  an  act  which  the  statutes  do  not  permit 
to  be  done  by  any  persons,  except  those  who  are  duly  licensed 
therefor;  as,  for  selling  liquors,  exercising  a  trade  or  profession, 
and  the  like.  Here  the  party,  if  licensed,  can  immediately  show 
it,  without  the  least  inconvenience ;  whereas,  if  proof  of  the  nega- 
tive were  required,  the  inconvenience  would  be  very  great^  (a) 

*  Gaidar  v.  Ratherford,  3  BiwL  ft  Bing.  809;  a.  o.  7  Hoots,  1S8. 

*  Doe  r.  Johosoo,  7  Uan.  &  Gr.  1D47. 

1  Rei  V.  Tamer,  5  U.  &  S.  206;  Smyth  a.  Jefferiea,  0  Price.  257;  Sheldon  ».  Clark, 
]  JohnsL  SIS;  Uoitfid  States  c.  Hnirwan!,  2  Gall.  435;  Geainft  v.  Stats,  1  McCoH,  G73; 
ComiDoaweallh  «.  Kimball,  7  Met.  304  ;  H-irrigan'B  Cniie,  Pilrjr  on  Coov.  15,  n.  ; 
Apothecaries'  Co.  o.  Beatlev,  Ry.  4  M,  ISB ;  Haskill  n.  Coinmonwralth,  3  B.  Monr. 
842;  State  v.  Morriaon,  S  Dev.  -299;  State  n.  Crowall,  11  Shppl.  171  ;  Shearer  b.  State, 
7  Blackf.  99.  By  a  Statute  of  Haasachusetts,  1844,  c.  102,  the  biinlen  of  provinji  a 
liceiue  for  the  aale  at  liqnora  u  eipreasly  devolved  oa  the  person  selliag,  in  all  proae- 
eutinaa  for  selling  liqnora  without  ■  license. 

(b)  Vigns  V.  O'BanDon,  US  111.  31S  ;  anv  license,  appointment,  or  authority,  he 

BaanlMown  v.  Vir^nia  el  al.,  7S  III.  34.  shall  pro*a  tlie  same,  and  until  snch  proor 

(fi)  Lorell  t>.  Payne,  30  La.  An.  Pt.  I.  the  preanrnption  nhall  be  that  lie  [»  nut  so 

611 ;   Great  WesUm  R.  R.  Co.  v.  Bacon,  authorized.     Pub.  3laL  c.  211,  §  12. 
30  111.  347;  Wheat  t>.  Stale,  fl  Win.  4SS.  Upon  a  complaint,  howfiver,   far  cnr- 

Goyiira,  SUte  v.  BTsnB,SJoues  (N.  C.),  ryin;;  intoxicating  liquor    into    a   town, 

L.  25a  hafintt  reason  to  beliern  that  it  wag  to  be 

B^   ftatato  in  HasMtchuaetts,    in  nil  sold  thrre  in  violation  ot  law  (whicb  is  a 

eriroinal  proaeoutiona  in   which   the  de-  statutory   crime  in    MaHHaclinsetts),    thq 

fendant  reliei  for  U>  justiGcatioii  upon  defeudaut  need  not  prove  that  the  towD> 
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§  80.  ir«gstlv«  kiispttloiu.  So,  where  the  negative  allegation 
involves  a  charge  of  criminal  neglect  of  duty,  whether  official  or 
otherwise ;  or  fraud ;  or  the  wrongfnl  violation  of  actual  lawful 
possession  of  property ;  the  party  making  the  allegation  must 
prove  it;  for  in  these  cases  the  presumption  of  law,  which  is 
always  in  favor  of  innocence  and  quiet  possession,  is  in  favor  of 
the  party  chat^d.  (a)    Thus,  in  an  information  against  Lord 

Into  nhicb  the  Ijqaor  was  earned  had  do  Dot  apply  to  Indictments  under  the 
authorized  ths  ule  of  liquors.     But  the'  kw  at  1855,  c.  400,  which  enacts  that  M 

(jOTsramrnt  raiut  prove  tlut «  sale  in  that  buildings,  kc,  used  for  the  ill^al  sale  or 

town  would  be  illegal,  as  part  of  its  case,  keeping  of  intoxicating  liijuors,   shall  be 

Com.  V.  BabcDck,  110  Uan.  107.     But  if  deemed  common  nuiaances;  an  act  of  the 

'  the  indictment  is  for  keejiiog  liquors  for  same  jrear  (Acts  1855,  c.   !1S),   making 

•ale,  the  defendant  must  proTo  that  the  anj  sale  or  keeping  for  sale,  within  tha 

town  has  authorized   the  sale.     Com.  v.  State,  of  intoxicating  liquors,  unless  in  the 

Cumn,  IIS  Maiis.    20IS ;  Com.  v.  Dean,  original  packages,  Ae.,  without  autboritj', 

110  Hasi.  S57  ;   Com.    c.   Leo,   Id.   414.  en  unlawful  and  criminal  act.     This  was 

The  government  may,  however,  prove  that  decided  in  Com.  n.  l^hy,  S  Gra;  (Mass.), 

the  sale   is  without   license    by   indirect  469. 

evidence,  t.  g.,  the  admissioas  of  the  de-  In  civil  cases  it  baa  been  held  that,  to 

Etodant,  the  situation  of  the  liquois,  any  recover  the  price  of  liquor  sold,  the  plain' 

circumatiinces  of  concralment.     Com.   T.  tiff  must  show  that  be  waalictnaed  to  (rIL 

Locke,  114  Haas.  2S8;  or  may  show  that  Bliss  t.  Brainard,  41  K.  H.   2SS  ;  Solo- 

the  licenaa  ia  void.     Com.  r.  Welch,  144  mon  c.  Drexcbler,  4  Minn.  278;  Kanev, 

Maia.  3G«.     See  also  Com.  v.  Thnrlow,  24  Johnston,  9  Bosw.  (N.  Y.)  Ifi4. 

Pick.   (Mass.)   374,    SSI,   which  wea  an  But,  in  other  SUtes,  that  the  burden 

indictment  against  the  defendant  for  vre-  of  ]jniving  the  sale  to  be  HUgal  is  on  thu 

Burning  to  be  *  retailer  of  apirituoua  Jiq-  defrndant.      Wilson  v.  Uelvin,   IS  Gray 

uora  without  a  license  therefor.     In  thia  (Mass.),  73  i  Cnisn.  Froctor,  6  R.  I.  547. 

case  the  court  did  not  decide  the  general  {a}  Kline  e.   Baker,    106    Mass.   61; 

Sineetion,  tayine  that  "  cases  may  be  af-  The Ips  v.  Cutler,  4  Gray  (Ilasa.),  1S6. 
ected  by  special  circtUDstancea,  giving  Thia  rule  appiirs  in  insQtance  cases,  where 
rise  to  matinctiona  applicable  to  them  to  the  insarance  company  claims  to  be  ex- 
be  considered  as  they  arise,"  but  held  etnpt  from  payino  the  sum  iniinred  bo> 
under  that  indictment  that  the  govern-  causa  there  baa  been  a  breach  of  some 
ment  must  produce  prima  fade  evidence  condition  contained  in  the  policy,  ur  the 
that  the  defendant  was  not  licenaed.     See  violation  of  bome  obligstioD  or  duty  im- 

Saf,   ToL  iii.   %  24  and   n.     In  Com.  ■.  poned   upon   the  insured  by  the   law  or 

hnball,   7  Met.   (Mass.)   804,  the  court  contact;  the  burden  then  rests  npoii  the 

held,  in  a  aimilar  indictment,    that  the  company toestablishthefactswhich  itthus 

docket  and  minutea  of  the  connly  com-  relies  upon  as  a  defence  to  tbe  claim  under 

mitsioners,  before  their  records  are  mads  the  policy,  for  every  presumption  of  law  is 

op,   are   competent  evidence,    and   if  no  aninst  the  coiolnistion  of  a  crime,  and  in 

license  to  the  defendant  appeara  on  imch  all   foims  of  action,   civil  and  criminal, 

docket  or  minutes  (the   county    commia-  every  person  ia  presumed  to  be  innocent 

sioners  bring  tbe  sole  authority  to  grant  until  his  guilt  has  been  established  by  at 

licenses),  it  in  prima  /one  evidence  that  least  a  preponderance  of  evidence  ;  and 

the  defendant  was  not  licensed.     Where  thia  presomption  would  be  violated  if  tbe 

one  being  iudicted  for  ille^ly  selling  liq-  peraou   suing  apon  a  policy  insuring  Lis 

DOTS  on  the  Lord's  Day,  justified  under  a  property  against  fire  was  bound  to  assume 

license  to  sell  liquor  to  gueata  of  his  hotel,  the  burden   of  chowinR  that  he  was  not 

it  was  held  thnt  the  burden  of  proof  was  gnilty  of  tlie   crime  of  burning  bia  own 

on  him  to  show  that  the  peraons  to  whom  nroperty.     The  defendant  making  that  a]. 

be  sold  were  gueata  of  his  hotul,  and  that,  legation  aoninbt  him  must  bear  the  hurdra 

there  being  no  evidence  on  that  point,  he  of  establiabing  it.     Tidmarah  v.  Wash.  F. 

was  properly  convicted.     Com.  v.  Towle,  fc  M.   Ina.   Co..   4  Uason,  439;  Fiske  v, 

138  Haas.  490.  N.  E.  Mar,  Ina.  Co.,  IC  Pick.  SIO;  Hur> 

It  has  been  decided  that  the  provisions  ray  o.  N.  Y.  L.  Ins.  Co.,  ii.  N.  Y.  280  ; 

«f  the  Massachnsatts  act  oriS44,  c.  102,  Heilnuu  v.  Laarai,.»0  Id.  073. 
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Hftlifax,  for  refusing  to  deliver  up  the  rolls  of  the  Auditor  of 
the  Exchequer,  in  violatioti  of  his  duty,  the  prosecutor  was  re- 
quired to  prove  the  negative.  So,  where  one  in  office  was  charged 
with  not  having  taken  the  sacrament  within  a  year;  and  where 
a  seaman  was  chai^d  with  having  quitted  the  ship,  without  the 
leave  in  writing  required  by  statute ;  and  where  a  stiipper  was 
charged  with  having  shipped  goods  dangerously  combustible  on 
board  the  plaintiff's  ship,  without  giving  notice  of  their  nature 
to  any  ofiicer  on  board,  whereby  the  ship  was  burned  aiid  lost ;  in 
each  of  these  cases,  the  party  alleging  the  negative  was  required 
to  prove  it^  So,  where  the  defence  to  an  action  on  a  policy  of 
insurance  was,  that  the  plaintiff  improperly  concealed  from  the 
underwriter  certain  facts  and  information  which  he  then  already 
knew  and  had  reoeived,  it  was  held  that  the  defendant  was  bouud 
to  give  lome  evidence  of  the  non-communication.^  So,  where 
the  goods  of  the  plaintiff  are  seized  and  taken  out  of  his  posses- 
.BioD,  though  for  an  alleged  forfeiture  under  the  revenue  laws, 
the  seizure  is  presumed  unlawful  until  proved  otherwise.^ 

§  81,  Infanojr,  Insuii^,  d««tli,  aagllEMiOA,  failure  of  oonolderatlon. 
So,  where  infancy  is  alleged ;  *  or,  where  one  born  in  lawful  wed- 
lock is  alleged  to  be  Uleffitimate,  the  parents  not  being  separated 
by  a  sentence  of  divorce;'  or,  where  imanity  is  alleged ;B  or,  a  - 
person  once  living  is  alleged  to  be  dead,  the  presumption  of  life 
not  being  yet  worn  out  by  lapse  of  time ;  *  or,  where  nonfeasance 
or  negligence  is  alleged,  inanaction  on  contract;'  or,  where  the 

>  Unitiid  States  t.  Hnywari,  3  Gall.  498  j  Hartvell  v.  Root,  IB  Johiu.  8tG  ;  Bull. 
K.  P  [2981 :  Rex  v.  Hawkins,  10  East,  211  ;  Frontine  v.  Frost,  S  B.  £  P.  802 ;  WQ. 
lianu  «.  E.  India  Co.,  8  East,  192.  See  aleo  Commoavealth  «.  Stow,  1  Maes.  Gl ; 
Et>db  v.  Birch,  9  Campb.  10. 

*  Elkin  «.  JanMH.lS  H.  &  W.  SS6. 

■  AitcbesoD  t>.  Hadock,  Peake'a  Cai.  102.  An  exeaption  to  this  rulp  ii  admitted  in 
Chancery  in  the  case  of  attorney  and  client ;  it  bein;;  a  rule  tbern,  that  ir  the  attorney, 
retainioi;  tlie  cunnection,  contracts  with  hia  client,  he  is  subject  to  the  burden  of  pro7> 
ins  that  no  adTftntage  has  been  taken  of  the  aituatiaB  of  the  latter.  1  Story,  E(j.  Jur. 
I  311  ;  Oihson  v.  Jeyea,  fl  Ve«.  278]  Cane  d.  Ld.  Allen,  2  Uaw,  2S9,  294,  299. 

>  Borthwick  v.  Caimthen,  1  T.  R.  048. 

*  Ca^-of  the  Banbury  Peerage,  2  Sdw.  N.  P.  (by  Wheatoo)  6B8;  Morris  r.  Daviea, 
8C.  ftp.  215,427. 

*  Attomey-GeDnsl  r.  Parnther,  3  Bro,  C.  C.  441,  4*3,  per  Lord  Thnrlow  ;  cited 
irith  inprobatioQ  in  Whiter.  Wilson,  18  Ves,  87,  88;  Hoge  »,  Fisher,  1  Pet.  C.  C.  163. 

*  ArDgmortoa  0.  Walton,  2Roll.  4S1 ;  Wilson  v.  Hodges,  2  East,  813  ;  suprft,%il. 

*  Crowley  o.  Page,  7  C,  ft  P.  790 ;  Smith  »,  Daries,  Id.  307  ;  Clarke  o.  Spence,  10 
Watta,  335  ;  Stnry  on  BaUm,  }§  454,  4G7,  n.  (3d  ed.) ;  Brind  v.  Dale,  8  C.  k  P.  207. 
See  further,  u  to  the  right  to  begin,  aud,  of  conne,  the  burden  of  proof,  Pontifex  v. 
Jolly,  9  C.  ft  P.  202  ;  Harnett  v.  Johnson,  Id.  SOfl ;  Aston  d.  Perke%  Id.  231 ;  Oshom 
V.  Thompson,  Id.  337  ;  Bingham  v.  SUnley,  Id.  374  ;  Umhert  v.  Hale,  Id.  506  ;  I*^ 
r  Hoffstailt,  14  6»9  ;  Chaiiman  d.  Cmden,  Id.  712 ;  i>o^  v.  Rnwlnuds,  Id.  734  ;  Ridg- 
way  V.  Ewbank,  2  Hoo.  ft  K.  217  ;  Hudson  v.  Brown,  8  C.  ft  P.  774;  .SowhuI  i'.  Leg- 
gett,  7  C.  ft  P.  813  ;  Bowles  v.  Neale,  Id.  202  ;  Richardson  v.  Fell.  4  Cowl.  10  ;  Silk 
p.  Hnmpiiery.  7  C.  4  P.  14. 
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want  of  a.  due  stamp  is  alleged,  there  being  faint  traces  of  a  stamp 
of  some  kind;*  or,  where  a  failure  of  consideration  ia  set  up  hy 
the  plaintiff,  in  an  action  to  recover  the  money  paid;^  or,  where 
the  action  is  founded  on  a  deficiency  in  the  quantity  of  land  sold, 
and  the  defendant  alleges,  in  a  special  plea,  that  there  was  no 
deficiency;^  the  burden  of  proof  is  on  the  party  makii^  the  alle- 
gation, notwithstanding  its  negative  character,  (a) 

*  Doc  V.  Coombt,  S  Q.  B.  937. 

I  Treat  v.  Orouo,  13  Sherl.  317. 

*  UeCrea  v.  HinluU,  1  U.  An.  SO. 

(a )  Th«  rule  h  to  the  bnrden  of  proof  reaaonablB  doubt ;  uid  that  bniden,  m  fu 

where  insanit;  ii  alleged  haa  ondergooa  «s  the  matter  of  iuBanity  ii  concerned,  U 

mnch  diwuaaioD  in  the  more  recent  cases,  ordinarily  «ati<factorily  aiutaioed  bv  th< 

and  the  cases  again  hare  been  collated  and  preiiuni]>tioii  that  every  ]>erean  of  euCdcient 

analyzed  in  nutneioas  teit-boolu  and  law  age  is  of  sound  mind,  and  underatanJs  the 

magaziuea.    There  U  an  acknowledged  cnn-  nature  of  his  acti.     Bnt  when  the  circum- 

flict  in  the  deeiaions  on  this  subject,  aod  stances  are  all  in,  on  the  ooe  side  going  to 

authorities  may  be  found  for  both  sides  of  show  a  want  of  adenuats  capacity,  on  the 

the  ^^ous  rules  that  have  been  laid  down  other  side  going  to  show  tisaal  intelligence, 

by  various  courts.     The  question  arises  the  burden  rests,  where  it  was  in  the  b^u- 

most  frequently  in  ooe  oi  three  forms,  niiig,  upon  the  govemmrnt  to  prove  the 

1.    In  a  crirnina]  trial,  where  the  defence  case  beyonit  reasonable  doubt."    t!eo  also 

ie  insanity,     2.    On  the  prohftte  of  a  will.  Com,  v.   Heath,   11  Gray  (Maas.J,   803; 

8.    When  the  defence  of  insanity  U  Inter-  State  b.  Wilner,  *0  Wis.  304  ;  State  v. 

posed  in  an  action  on  a  contract  Pike,  49  N.  H.  8B9  ;  State  v.  Jones,  60 

Closely  connected  with  this  question  ia  N.  H.  370.     And  this  perhaps  is  the  pre- 

the  qaestion,  whst  ia  the  true  meaning  of  vailing  opinion,     Peoiile  v.  Oarbutt,   17 

the  maxim,  every  man  ia  pretumsd  to  be  Mich.  0 ;  State  v.  Crawford,  11  Kan.  32. 

sane  1  But  it  does  not  seem  to  lie  accepted  In  Mew 

1.    In   criminal  cases   there  are   two  York  (Fhna^n  b.  People,  (2  H.  Y.  467), 

widely  adopted  views  ;  —  where  it  is  said  to  be  still  an  open  question 

(a)  In  Hassachosetts,  it  is  held  that  the  what  amonnt  of  proof  is  requisite  to  prove 

bnraen  of  proof  of  the  prisoner's  sanity  ia  insanity.    Cf.  People  tP.  BrothertoQ,  76  N. 

apon  the  governtoent,  and  that  this  fact  Y.  160, 

must  he  made  ont  to  the  satisTactiDO  of  the  (b)  In  Pennsylvania  and  other  States, 

jury  beyond  a  reasonable  doubt  before  they  it  is  held  that  insanity  must  b«  proved  hy 

can  convict  thf  prisoner  of  the  crime  with  the  prisoner  by  a  prejiondenince  of  evi- 

which  he  is  charged.     Thus,  in  Com.  b.  dence,  and  it  is  not  Kufficieot  for  him  to 

Eddy,  7  Qray  (Mass.),  &S3,  which  was  en  raise  a  donbt     Lynch  v.  Com.,  77  Pa.  St 

indictment  against  the  defendant  for  the  206  ;  Ortwein  v.  Com.,  7S  Pa.   St.  4U. 

mnrder  of  his  wife,  and  in  which  the  in-  The  cases  on  this  sulyect  are  very  fully 

sanity  of  the   defendant  waa  pressed  to  coUecteil  and  stated  in  a  note  to  State  d. 

the  jury  as  a  defence,  the  court  instructed  Crawford,  Sup.  Ct  Kanws,  23  Am.  L.  R^ 

the  jurv   in  substance    that  the  burden  N.  x.  21.     And  lee  also  Wharton,  Horn, 

of  prool'wBg  on  the  fpiveniment  through-  06S  ;  and  for  a  full  citation  of  the  cases 

out,  and  did  not  shift  ;  although,  so  far  and  discussion,  see  post,  vol.  iii.  §  6.  notes. 

aa  the  sanity  of  the  deftndant  was  con-  2.   When  a  qiiestion  arises,  on  the  pro- 

cemed,  tbn  butden  waa  sustained  by  the  bate  of  a  will,  whether  the  testator  was  of 

1^1  preaumption  that  all  man  are  sane,  sound  mind,  the   burden  of  proving  that 

which  presumption  must  stand  antil  re-  fact  is,  by  the  better  cases,  held  to  rest 

butted  by  proartothecoDtrary,  satisfactory  npon    the    party   prnpoundine    Ihe  will. 

to  the  jury.     Subeequently  in  Pomeroy's  Crowninshield  v.  Crown  inalilelil,  2   Gray 

Case  (117  Mass.  143),  although  it  was  in-  (Masa.)^  524  ;   Nfayo  v.  Jones,  7S  N.  C. 

timated  that  Com.  v.  Eddy  was  not  a  bind-  402.     But  in  some  States  it  U  held  that 

ing  authority,  butonlytheopinion  of  three  the  presumption  of  the  law  is  in  favor  of 

jndgBS,  the  court  held  the  following  Ian-  testunentaiy  capacity  and  those  who  inxiat 

guage  :  "  The  burden  is  upon  the  govern-  on  the  contrary  bave  the  harden  of  evi- 

ment  to  prove  eTorything  essential  beyond  deuee,  *.  &,  must  intreduce  the  Srst  actual 
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evidence  toshowimanitf.     Tliisthey  may    govemment  tn  aliow  tbe  deFHudant's  pnts- 


IT  such  prool^  the  propoaents  niust  show  bis  evidence  tending  to  prove  an  alibi,  and 

that  the  exerutian  of  Uie  will  waa  daring  if  on  all  the  evideuce  thejr  etit«rtaiaed  a 

a  lucid  intervaL     Elkinton  «.  foick,  U  leaaaDabls  doubt  aa  to  hia  presence  thrj 

N.  J.  En.  15S.  should  Bccjnit  —  wu  nuolijet^ionable.  The 

S.   Where  inaanity  ia  relied  on  aa  a  de-  tendency  id  the  later  cues  ia  to  treat  an 

fence  toanactionoiiacoiitrHCt,  it  is  treated  alibi  aa  not  Ji-inHnding  specific  instructions 

as  a  plea  in  confeeaion  and  avoidance,  and  or  at  most,  that  the  jnry  should  he  chai^^ 

the  burden  of  proof  is  said  to  be  on  the  that  if  Ibe  evidence  of  the  defendant  raisei 

erty  who  aUegm  the  insanity.     Brown  v.  a  reasonable  doubt  whether  be  waa  prearnt 

■own,  39  Mich.  7B2.     But  cf.  Myatt  «.  at  the  conimiaaion  of  the  crime,  he  abould 

WalkiT,  U  ill.  1S6  ;  Weed  v.  Mutual  Life  be  acquitted.     State  v.  Sutton,  70  Iowa, 

Ins.   Co.,  70   N.   Y.   Sfll  ;    Anderson   v.  2fl8  ;  Sute  e.  Ward,  SI  Vt.  1»2  ;  State  c. 

CraniM-,  11  W.  Va.  662 ;  Jairett  v.  Jarrett,  Cameron,  40  Vt.  656  ;  State  e.  Kliue,  6i 

Id.  684  ;  Titlow  r.  Titlow,  64  Pa.  St.  216;  lows,  183;  State  s.  Reiti,  S3  IT.  V.  631; 

Biplcy  V.  Babcock,  IS  Wis.  426  ;  Walcott  People  c.  Fong  Ah  Sing,  64  Cal.  263 ;  State 

«.  All'^vn,  MUw.  Ec.  R.  (It.)  69  ;  WhiU  f.  Reed,  6S  Iowa,  40.     Buteon/ro,  Walters 

ft  Wiliou,  13  Ves.  87  ;  Perkins  B.  Perkins,  v.  State,   39  Ohio   St.   215.     As  to  the 

S9  N.  H.  163.     When  the  question  of  tian-  burden  of  proof  in  other  defences  which 

ity  comcE  up  in  a  civil  case,  it  arises  gen-  arise  out  of  facts  wholly  anconnected  with 

eiiliy  as  an  affiniiative  allegation  of  the  the  facts  alleged  by  tha  prosecution,  set 

insanity  of  gome  puson,  and  the  burden  of  post,  vol.  jii.  £9  ^'J,  30.     It  is  generallv 

proof  of  snch  insanity  is  upon  the  party  to  said  that  the  burdpn  of  proof  of  any  sach 

whose  case  tlie  alirgatiun  is  materia]  and  extrinsic  fact  is  on  the  prisoner.     Peopia 

necessary.     Thus,  if  the^ardian  of  an  in-  v.  Schryver,  42  N.  V.  1. 
aane  person  brings  an  action  to  recover  the         In  actions  upon   promissory  notes  or 

proceeds  of  a  mortgage  and  note,  which  bills  of  exchange,  if  it  he  shown  that  they 

waa  ssaigned  by  the  insane  peraon  while  he  trere  stolen,  or  otherwise  fraudulently  put 

WHS  insBue,  the  guardian  must  allege  snch  In  circnlation,  the  burden  of  proof  is  on  [he 

insanity,  and  the  burden  of  proofis  onhim.  bolder  to  show  that  he  took  tbem  in  good 

Wright  v.  Wright,  139  Mass.  177.  faith.     Monroe  v.  Cooper,  6  Pick.  (Mass.) 

Tae  burden  of  proof  in  such  cases,  re-  412 ;  Worcester  Co.  Bank  v.  DorehpHter, 

mains  throughout  the  trial  upon  the  par^  kc   Bank,  10  Cnsh.   (Bioas.)   48S,   491; 

making  the  allegation  of   insanity.     If,  Wyer   ■>.   Dorchester,  Ac.  Bank,    11    Id. 

however,  he  proves  insanity  existing  at  a  6!  ;  Bissell  «.   UorKon,  Id.  198  ;   Fabeus 

time  prior  to  the  time  of  the  act  in  issue,  v.  Tirrill,  16  Law  Rep.  (May,  ISS!)  44  ; 

and  not  arising  from  the  violence  of  short-  Ferrin  b.  Noyes,  89  He.  884  ;  Goodman 

lived  disease,  ^ii  proof,  aided  by  the  pre-  v.  Harvey,  4  Ad.  A  £1.  870 ;  Arbouin  v. 

anrnptionofcontinuanceofastateof  things  Anderaon,  1  Q.  B.   604.       According  to 

once  proved  to  exist,  shifts  the  burden  of  recent  deciBions,  that  burden  is  very  light. 

eridenco  upon  tha  party  o|)poBing  Ibe  alls-  Worcetter  Co.  Bonk  v.   Dorchester,   Ac 

gation  of  insanity,  and  he  must  meet  this  Bank;   Wyer  r.   Dorchsstcr,   &c.   Bank, 

either  nitli  proof  of  a  lucid  interval  at  the  vbi  lupra.     But  where  the  action  is  by  the 

time  of  tlie  act  iu  issue,  or  by  evidence  re-  holder  of  a  bank-bill,  and  the  defendant 

butting  that  of  the  party  alleging  insanity,  proves  it  to  have  been  stolen,  the  plolntilf 

In  either  case,  after  all  the  evidence  is  in,  is  not  bound  to  show  how  he  came  by  the 

the  jnty  must  he  satisSed  that  a  prepon-  hill,  to  enable  him  to  recover  upon  it,  but 

dentnce  of  the  evidence  favors  the  allegn-  the   defendant,  to   defeat  the    pIsintitTs 

tion   of  insanity,  or  the   perty   alleging  right  to  recover  upon  it,  must  suow  that 

snch  instuiity  laili.     Wright  v.  Wright,  be  received  it  under  such  circumstances  as 

tupra.  to  prevent  the  maintenance  of  this  action. 

As  to  the  burden  of  proof  when  an  alM  Wyer  v.  Dorchester,  &c.  Bank,  ubiiupra; 

i»  set  ttp,  in  Com.  v.  Choata,  tOS  Mass,  Solomons  v.   Bank  of  England,  13  East, 

462,  it  was  held  that  a  charge  to  the  jury  186,   n. ;   De  la   Chaumette  o.   Bank  of 

—  that  when  the  defendant  wished  them  England.   2   B.   ft    Ad.    SS5.       And   see 

to  take  as  an  affirmative  matt<>r  of  fact  pott,  vol.  iL  g  172.     When  goods  are  ob- 

proved,  that  he  waa  at  a  certain  place  at  a  taiued  from    their  owner  by  ftand,   the 

certain  tim^  the  burden  of  proof  was  upon  burden  of  proof  ia  upon  one  who  claims  . 

him,  and,  if  he  (oiled  to  sustain  the  bur-  under  the  fraadulent  pnichsser  to  show 

den,  they  coa1d  not  consider  it  as  a  fact  that  he  ia  a  bona  Jide  pnroiutser  for  valae> 

proved  ;  but  that  the  burden  waa  upon  the  Uasklns  «.  Warren.  116  Mass.  614. 
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CHAPTER  IT. 

OF  THE  BEST  EVIDBMCR 

§  82.  Boat  flTidanoa  raqairad.  A  fourth  rule,  which  goveniB 
in  the  production  of  erideiice  ia  that  which  requires  the  beat  evi- 
dence of  which  the  ctue  in  its  nature  it  auseeptihle.  This  rule  doea 
not  demand  the  greatest  amount  of  evidence  which  can  possibly 
be  given  of  any  fact;  but  its  design  is  to  prevent  the  introduction 
of  any  which,  from  the  nature  of  the  case,  supposes  that  better 
evidence  is  in  the  possession  of  the  party.  It  is  adopted  for  the 
prevention  of  fraud ;  for  when  it  is  apparent  that  better  evidence 
ia  withheld,  it  is  fair  to  presume  that  the  party  had  some  sin- 
ister motive  for  not  producing  it,  and  that,  if  offered,  his  design 
would  be  frustrated.^  The  rule  thus  becomes  essential  to  the 
pure  administration  of  justice.  In  requiring  the  production  of 
the  best  evidence  applicable  to  each  particular  fact,  it  is  meant 
that  no  evidence  shall  be  received  which  is  merely  substitutionary 
in  its  nature,  bo  long  aa  the  original  evidence  can  be  had.  The 
rule  excludes  only  that  evidence  which  itself  indicates  the  exist- 
ence of  more  original  sources  of  information,  (a)    But  where  there 

I  "  Falitf  pre«amptio  est  contra  earn,  qui  («etlbai  {mibue  constur  id  qaod  instm- 
meutUprohuepatcsL"    Menochl' ConsU.  4S8,  n.  13C. 

(a)  Fntnam    v.   Goodall,     11    Forter  It  it  now  Mtabtished  law  that  when 

{N.  H.>,  419;  Sho«nb«iger  b.  Hickraan,  ths  ■ccuracjj'of  aphotograpb  aaafaithtol 

87  Pa.  SL  S7.  repremiitation  of  the  actatd  scene  which 

On  this  principle  pnm  eopiu  of  letters  it  is  introduced  in  evidence  to  prore,  i* 

or  other  documents  are  not  primary  eri-  settled  by  competent  tsatimony,  the  pholo- 

dence    of   the    contents  of   the    letters,  graph   is   admissible  endence  as  ui  ap- 

Harsh  v.   Hand,   S6   Md,   123:    King  v.  propriate  aid  to  the  jury  in  applying  the 

Worthington,   73  lU.   161 ;    Watkina   t.  evidence  in  the  same  manner  as  drawingi, 

Paine,  67  Q&.  60,  but  are  secondary  evi-  diagrams,   mape,   and   other  methods    of 

dencG,  admiadble  on  proof  of  the  loss  or  bringing  before  the  eye  of  the  jury  a  rep- 

destracCion  of  the  ori)(ina1.     Goodrich  v.  resentation   of    the  scenes  in  which  the 

Weston,  102  Mass.  862 ;  Smith  n.  Brown,  facts  th^y  are  called  to  paas    npon  took 

IBl   Mass.   B3B.       A    duplicate    notarial  place.     The   valne  of   the  representation 

Instniment,   made  from  the  copy  in' the  ^ven   by  the  photwraph  depends   npon 

records  of  tie  notarv,  is  primary  evidence,  its  accuracy  as  testified  to  by  witnesses, 

Oeralopulo  «.    Wieler,    10    C.     B.    712.  The  party  introducing  the  photogranh  most 

When  a  broker  makesa  sale,  it  seems  that  adduce  evidence  of  the  person  who  took 

either  the  entry  in  his  books  or  the  bought  the  photograph,  or  some  other  person  who 

and  sold  uotai  which  he  issues  are  pritnary  has  knowledge  of  the  facts,  to  the  efteot 

evidence  of  the  sale.     Sievewright  v.  Ar-  that  the  photograph   does  represent  the 

ihihald,  17  Q.  B,  115  j  Durrell  v.  Evans,  olgects  which   it  pnrporta  to   represent. 

i  H.  &  C.  17S.  Thii  teettmony  of  these  witnesses  may,  of 
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is  uo  substitution  of  evidence,  but  only  a  selection  of  weaker,  in- 
stead of  stronger  proofs,  or  an  omission  to  supply  all  the  proofs 
capable  of  being  produced,  the  rule  is  not  infringed.  >  (6)  Thus, 
a  title  by  deed  must  be  proved  by  the  production  of  the  deed  it- 
self, if  it  is  within  the  power  at  the  party;  for  this  is  the  best 
evidence  of  which  the  case  is  susceptible ;  and  its  non-production 
would  raise  a  presumption  that  it  contained  some  matter  of  ap- 
parent defeasance.  But,  being  produced,  the  execution  of  the 
deed  itself  may  be  proved  by  only  one  of  the  subscribing  wit- 
nesses, though  the  otiier  also  is  at  hand.  And  even  the  previous 
examination  of  a  deceased  subscribing  witness,  if  admissible  on 
other  grounds,  may  supersede  the  necessity  of  calling  the  sur- 
Tivor.'  So,  in  proof  or  disproof  of  handwriting,  it  is  not  neces- 
sary to  call  the  supposed  writer  himBelf.*(e)  And  even  where  it 
is  necessary  to  prove  negatively  that  an  act  was  done  without  the 
consent,  or  gainst  the  will  of  another,  it  is  not,  in  general, 
necessary  to  call  the  person  whose  will  or  consent  Is  denied.' 
§  83.  Bxosptlonft.     All  rules  of  evidence,  however,  are  adopted 

*  Phi1.  ft  Am.  on  Evld.  1S3  ;  1  Phil.  End.  418  ;  1  Stai^.  Evid.  137 ;  Glauford  on 
Evid.  SSC-278 ;  Tayloe  v.  Ri|»^  I  Psten,  sgi,  SSS ;  Unltad  Sutet  «.  Beybnra,  Q 
Peton,  352,  367  ;  Minor  v.  TiUotsoQ,  7  Peten,  100, 101. 

*  Wright  B.  Tathun,  1  Ad.  ft  El.  8. 

«  Hoghes  Cue,  3  Ea«t,  P.  C.  1002  ;  McOaira'i  Ch«,  lb.  ;  Bax  «.  BsiuDn,  3 
Cunpb.  COS. 

*  Sma,  I  77  ;  Rex  «.  Haijr  ft  Collul^  2  C.  &  P.  4G8. 

conne,  beittuhed  tnrthet«ttimoi)7  intra-  (fi)  Richardson  t>.  Hilbnin,  17  Hd.  S7  : 

docsd  by  the  opposite  side,  to  ths  effect  HcCitar?  r.  Turk,  29  Ala.  244.     Thna, 

that  the  photograph   does  not  correctly  it  the  accoied  in  a  criminal  ease  does  not 

itpreeent  the  scenei,  which  it  purports  to  tsstify.-this  fact  doe*  not   txdvJU   other 

represent ;     bat  the  cammtency  of   the  sTidcnce  as  to  tbe  criminal  act.     People 

photograph  ss  eridence  aepeuiu  simply  v,  Anderson,  SS  Cal.  708.     So  the  homt 

upon  sumcient  testimony  beinK  given  in  part   of  a  Tessel  may  be  prored    by  the 

the  opinion  of  the  court  to  show  pritna  words  painted  on  her  atera,  although  the 

/aeie  that  the  picture  is  a  representation  enrolment  and  register  might  also  be  naed 

of  the  objects  which  it  Is  introdaced  la  to   prove  tliis  fact.     StenmB   e.  Doe,  13 

eridenre  as  rcpreaentiny.      Archer  v.   N,  Gray  (Uass.),  482,    So  it  has  been  several 

Y.   N.    K.   A  Hsrtford  R.  R.    Co.,  106  times  held   in   cases   where   intoxicating 

v.  Y.  603  1  Verran  v.   Baird,  ISO  Mas.  liqnor  has  been  seized  in  the  act  of  sale, 

142  ;   People  «.   Buddeusieck,  103  N.  Y.  in  tumblers  or  gUsses  or  bottles,  it  is  not 

600  ;  Cowley  t.   People,  83  N,  Y.   464  ;  necessary  to  produce  the  lir^uor  in  conrt, 

Cooeus  V.  HigRins,  1   Abb.  Ct.  of  App.  but  the  person  who  seized  it  may  testify 

iti,  Y.)  Dec.  451  ;  Durst  v.  Masters,    L.  as  to  its  character.     The  rule  does  not  n- 

;.  10  Prob.  Dlv.  373,  378.     On  the  other  quire  tbe  presence  in  court  of  every  mov- 

hand  the  phototmiph,  though  on  accurate  able  article  which  is  relevant  to  tlie  isana 

I e presentation  of  the  scene,  may  not  be  ad-  of  the  case,  but  allows  witnen  to  testify 

miaiiblo  beeauae    the  scene  itself  is  not  thereto  except  when  the  evidence  offered 

ahowQ  to  be  relevant.     Thi<  must  be  de-  necessarily  Hbowg  that  other  evidence  of  ft 

termined  by  the  presiding  judge  upon  all  higher  nature  exists  t.  «.  in  the  case  of 

the  circumstances,  ju»t  aa  when  sales  of  written  instruments.     Com.  p.  Welch,  143 

neighboring  land  are  offered  as  evidence  of  Mass.  473  ;  Com.  o.  Blood.  II  Gray,  74 ; 

value,  and  la  many  other  instances.     Ver-  Com.  r.  Pope,  103  Mitsa.  440. 

nn  •.  Baird,  nifra.  (c)  See  infra,  gs  969,  573. 
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for  practical  purposes  in  the  administration  of  justice;  and  must 
be  BO  applied  as  to  promote  the  ends  for  vhich  they  were  de- 
signed, (d)  Thus,  the  rule  imder  consideration  is  subject  t« 
exception*,  where  the  general  convenience  requires  it  Proof,  for 
example,  that  an'  individual  has  acted  notoriously  as  a  public 
officer,  is  prima  facie  evidence  of  his  official  character,  without 
producing  his  commission  or  appointment' 

§  84.  Prlmu7  and  Moondwy  «via«aoe.  This  rule  naturally 
leads  to  the  division  of  evidence  into  PRiniAHr  and  Seconoart. 
Primary  evidence  is  that  which  we  have  just  mentioned  as  the 
best  evidence,  or  that  kind  of  proof  which,  under  any  possible 
circumstances,  affords  the  greatest  certainty  of  the  fact  in  qnes- 
tion:  and  it  IB  illustrated  by  the  case  of  awritten  document;  the 
instrument  Itself  being  always  regarded  as  the  primary  or  best 
possible  evidence  of  its  existence  and  contents,  {a)  If  the  execu- 
tion of  an  instrument  is  to  be  proved,  the  primary  evidence  is  the 
testimony  of  the  subscribing  witness,  if  there  be  one.  Until  it 
is  shown  that  the  production  of  the  primary  evidence  is  out  of  the 
party's  power,  (6)  no  other  proof  of  the  fact  is  in  general  ad- 

>  United  Stites  •.  ReybDrn,  8  Peters,  S52,  EST  ;  Rez  v.  Gordon,  2  Leach,  Cr.  C 
681,  G85,  G86  ;  Kei  e.  Sbelley,  1  Id.  SSt,  n.  ;  Jiicob  e.  United  States,  1  Brockenb. 
620  ;  Milnor  n.  Tillotion,  7  Petcn,  100,  10]  ;  Benynisn  v.  Wise,  t  T.  R.  SBS  ;  Bank 
or  Unil^  States  ■.  Dandridfte,  13  Wheat.  70 ;  Doe  v.  Rnvti,  S  B.  &  A.  213  ;  CannaU 
>.  Curtis,  2  Bing.  N.  C.  228.  234  ;  Rei  e.  Vewlst,  S  Ounrb.  *32 ;  Hei  e.  Howard,  1 
H.  &  Rob.  187  ;  McGahcv  t.  Aleton,  2  H.  &  W.  206,  211  ;  Hegina  v.  Vickerj',  13 
Q.  B.  47S  ;  infra,  {  02.  itui  ihere  must  be  some  coloi  of  h|;ht  to  tbe  ofGiw,  or  an 
acijaiesceni'e  on  the  )iart  of  the  public  for  such  length  of  time  as  will  authorize  the 
presumptioD  of  ai  leut  a  colorable  election  or  appointment  Wilrox  v.  Smith,  B  Wead. 
831,  234.  Thin  rule  is  applied  only  to  public  offices.  Where  the  office  is  private, 
■ome  proof  must  be  olTered  of  its  existence,  and  of  the  appointiuent  of  the  agent  or  in- 
cwDbent.     Short  d.  Lee,  2  Jac  &  W.  484,  488. 

{d)  See  infra,  §  343.  it*  eoMmit,  jiut  as  in  all  caaes  nndertfaii 

(a)  Cf.   Stepben,   Dig.   Erid.  art.  S4.  rule,  and  Becohdaty  evidence  will  not  ba 

When  a  document  is  executed  in  several  admitted  till  a  foundation  is  laid  for  it. 

parts,  each  part  i.s  primary  evidrnce  of  the  McRtynolda   v.    Lougenberger,    G7    Fa. 

doriiment.      Ganlner  ■.   Eberliart,  82    111.  St   13. 

31S;  Brnwn  v.  Wnodmnn,  8  C  h  P.  20fl  ;         [b)  Tbe  judge  la  to  decide  as  to  the  mf- 

Cotlin|{  u.  Tremeck,  S  B.  k  C.  39B  ;  Cleve-  ficiency  of  the  pronf  that  the  original  docn- 

lanil,  Jtc    R.  R.  Co.  c.  Perkins,  17  Hich.  ment  is  lost,  or  otbervise  out  of  the  power 

288:  HiihhRnlr.  Russell,  24  Barb.  (N.  Y.)  of  the  party  offering  the  secondary  evi- 

404  ;  State  e.  Gumee,  14  Knn.  Ill;  Dyer  denre.    Smith  v.   Brown,  151  Uass.  339  ; 

V.  Predencbs,  63  Me.  173,  502.     Where  a  Walker  d.  Curtie,  118  Mass.  SS;   Lindaner 

document  in  executed  in  counterpart,  each  «.  tleybrrg,  27  Mo.  App.  ISS  ;  Stratlon 

counterpart  is  primary  evidence  aa  against  n.  Hawks,  43  Kans.  G41. 
(he  party   executing  it.     Stephen,    Dig.  This  rule  of  evidence  does  not  require 

Evid.  art.  fi4  ;  Roe  «.  Davis,  7  East,  363  ;  proof  of  the  loss  of  the  primary  evidence 

Houghton  tr  Koenig,  18  C.  R-  23G  ;  Mann  beyond  pos.<-ibility  of  mistake,  but  only  to 

».  Oodbold,  3  Bing.  292.     See  port,  S  91.  •  iaor«l  certainty.     Mr.  Justice  Campbell 

When  a  writing  is  thirty  years  old,  its  in  United  Sutes  B.  Suiter,  21  How.  (&.8.) 

ttvUunticity  is  proved  by  the  production  170,  176.     If  by   "moral   certainty" 
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mitted.*  All  evideiice  falling  short  of  this  in  its  degree  is  termed 
aeoondarif.  The  queetiou,  whether  evidence  is  primary  or  sec- 
ond&r;,  has  reference  to  the  nature  of  the  case  in  the  abstract, 
and  not  to  the  peculiar  circumstanceB  under  which  the  party  in 
the  particular  cause  on  trial  may  be  placed.  It  ia  a  distinction 
of  law,  and  not  of  fact:  referring  only  to  the  quality,  and  not  to 
file  strength  of  tbe  proot  Evidence  which  carries  on  its  face  no 
indication  that  better  remains  behind  is  not  secondary,  but  pri- 
mary. And  though  all  information  must  be  traced  to  its  source, 
if  possible,  yet  if  there  are  several  distinct  sources  of  information 
of  the  same  fact,  it  is  not  ordinarily  necessary  to  show  that  they 
have  all  been  exhausted,  before  secondary  evidence  can  be  re- 
sorted  to.' (ff) 

1  Stbne  V.  Dorr,  9  Whstt.  SGS,  5«S ;  Hut  «.  Ybh^  1  Watte,  258 ;  Nichob  v. 
Howe,  a  Hinn.  181. 

*  Catbiuh  V.  Gilbert,  4  S.  ft  R.  E5G  ;  Uitited  States  v.  Oibert,  3  Sainn.  19,  SO,  81; 
Phil,  ft  Am.  on  Evid.  410,  441  ;  I  FhU.  Evid.  431.  Whather  the  Uw  raccpuBi  *iiy 
dcKTTCS  Id  the  Tarioits  kind*  of  secondary  evidence,  and  reqairea  the  party  onsrine  that 
irhich  ia  deemed  lesa  certain  and  latiifactory  first  to  ahoir  that  nothing  better  is  in  his 
power,  ia  a  queitian  which  is  not  ;et  perfectly  settled.  On  the  one  hind,  the  affirma- 
tire  Is  ui^sd  as  an  eqaitalile  extension  of  the  principle  which  poetponee  ill  aecandary 
eridance,  until  the  atieence  of  the  primary  is  aceonnted  for  ;  and  it  is  said  that  the  same 
leatoo  which  requires  the  production  of  a  writing,  if  within  the  power  of  a  party,  also 
raiDire*  that,  if  the  writing  ia  lost,  its  contents  shall  be  proved  Dv  a  copy,  if  in  exis- 
tence, rather  than  by  the  memory  of  a  witoeu  wbo  be*  read  it ;  and  that  the  secondary 
ytoot  of  a  loat  deed  ought  to  be  marsbslled  into,  fint,  the  connterpart ;  secondly,  a 
copy  ;  thirdly,  the  abatnuit,  Ac  ;  and,  last  of  all,  the  memory  of  a  witness.  Ludlam, 
■z  dan.  Hunt,  Lofft,  S62.  On  the  other  hand,  it  is  said  ttiat  this  arganient  for  the 
extension  of  the  rule  confonnda  all  disttaction  between  Che  weight  of  evidence  and  its 
legal  ftdraissibilityi  that  the  rule  is  foanded  upon  tbn  nature  of  the  evidence  offered, 
ma  not  upon  its  strength  or  weaknusa ;  and  that  to  carry  it  to  the  length  of  establishing 
duress  In  secondary  evidence,  as  fixed  rules  of  taw,  would  often  tenato  the  snbveraion 
of  justice,  snd  always  be  productiva  of  inconvenience.  If,  for  example,  proof  of  the 
•natence  of  an  abatract  of  a  deed  will  exclude  oral  evidence  of  its  contend  this  proof 
mvf  b«  withheld  by  the  adverse  party  until  the  moment  of  trial,  and  the  other  side  he 
defeated,  or  the  cause  be  greatly  delayed  ;  and  the  same  mischief  may  be  repeated, 
through  all  the  diBerent  degrees  of  the  evidence.  It  is  therefore  insisted,  that  the  rule 
of  excloaion  ought  to  be  mtriuted  to  such  evidence  only,  as,  npon  its  face,  discloses  the 
eustence  of  better  proof ;  and  that,  where  the  evidence  is  not  of  this  nature,  it  is  to  ba 
neaired,  notwithstanding  it  may  be  shown  from  other  sonrcee  that  the  party  might 
have  offered  that  which  was  mote  satisfactory  :  leaving  the  weight  of  the  evidence  to  be 
lodged  of  by  the  Jnry,  nnder  all  the  circumatances  of  the  case.  See  4  Monthly  Ijiw 
nag.  201^279.  Among  the  cases  cited  in  lujiport  of  the  affirmative  side  of  the  qoee- 
nn  th.,^  {(  no  oQg  m  nhich  this  particular  point  appmra  to  have  been  expreiwly 
.  though  in  aereraloftheiu  —  asin  Sir  E.  Seymour's  Case,  10  Uod.  S  ;  Villiprs 
iers,  2  AUc.  71  ;  Bowlandson  «.  Wainwright,  1  Nev.  ft  Per.  8  ;  and  others  ~  it 

'~~ly  adverted  tu  as  a  familiar  dortiina  of  the  law.     On  the  other  hand, 

any  degreea  in  secondary  evidence  was  doubted  by  Fatteraon,  J.,  in 

than  the  general  onrrent  of  the  anthoritiea.  826  ;  Carr  v.  Miner,  43  III.  179.     See  also 

Baasonable  nroof,  stronger  or  weaker,  no-  ptal,  S  5SS. 

ecnliag  to  the  circumstances,  seems  to  b«  (<:)  For  oases  where  secondat^  «vii|pncu 

all  that  ia  required.     Boaldin  v.  Massie,  7  of  the  contents  of  documents  is  admissi- 

Wheat.  (U.  8.)  132;  Minor  c.  Tillotaon,  ble,  see  potl,  H  91-93,  CSS  S&8  n.  (a), 

7  Pet   (U.  S.)  99  ;  Wing  ».   Abbott,  28  {180-562. 

He.  S67  ;  Waller  v.  Bchool  DUt,  23  Conn. 


ii: 
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§  85.  SntMtltntloii  of  oral  for  written  avUtoao*.     The  Cases  which 
moat  freqaently  call  for  the  application  of  the  rule  now  ander 

BowloDdion  V.  Wunwilght ;  tacitly  denied  b;  the  <Bme  juilee,  in  Coyle  a.  Cole,  6  C. 
ft  P.  369,  and  hj  Puke,  J.,  in  Bex  v.  Fuiaej,  Id.  81  ;  uid  by  the  coart,  io  Bex  v. 
HanC,  3  B.  Ji  Aid.  US  ;  and  aspreaily  denied  by  Parke,  J.,  in  Brown  v.  Woodman,  6 
C.  &  P.  206.  See  also  HaU  u.  Ball,  S  Scott,  N.  R.  577.  And  in  the  more  recent  case 
of  Doe  d.  Gilbert  v.  Kcu,  in  the  Eicheqner^  where  proper  notice  to  produce  hd  original 
document  had  beea  given  without  anccew.  It  was  held  that  the  party  giving  the  notice 
was  not  afterwanla  restricted  aa  to  the  nature  of  the  secondary  evidence  he  would  pro- 
dnce  of  the  coateDta  of  the  document ;  and,  therefore,  having  olTered  an  atteated  copy 
of  the  deed  in  that  caae,  which  waa  inadmiauble  in  itself  for  want  of  a  atamp,  it  ma  held 
that  it  was  competent  for  him  to  abeodon  that  mode  of  proof,  and  to  resort  to  parol  tes- 
timony, there  being  no  degreea  in  secondary  evidence  ;  for  when  once  the  original  is 
accoQoted  for,  any  secondo^  evidence  whatever  may  be  reaorted  to  by  the  TArty  seeking 
to  uae  the  eame.  See  Doe  «.  Row,  S  OowL  SSS  j  s.  a.  7  M.  &  W.  102  ;  Doe  c.  Jock, 
1  Allen,  47S,  493.  Tlic  American  doctrine,  as  deduced  from  varioiis  autboritiee,  eeem* 
to  be  this,  —  that  if,  from  the  natore  of  the  case  itself,  it  is  manifest  that  a  more  satis- 
factory kind  of  secondary  eWdeDce  eiiats,  the  party  will  be  required  to  produce  it ;  but 
that,  vbete  the  natare  of  the  case  does  not  of  itself  disclose  the  existence  of  such  better 
evidence,  the  objector  must  not  only  prove  its  existence,  bot  also  must  prove  Ihnt  tt 
waa  known  to  the  other  party  in  season  to  have  been  produced  at  the  trial,  {d)  Thus, 
where  the  record  of  a  conviction  was  destroyed,  oral  proof  of  its  existence  waa  rejected, 
becauM  the  law  reqnired  a  transcript  to  be  sent  to  the  Court  of  Exchequer,  which  was 
better  evidence.  Hilts  v.  Colvin,  14  Johns.  18Z.  So,  a  grant  oflettera  of  adiDtniiitia- 
tion  waa  presumed  after  proof,  from  the  records  of  various  courts,  of  the  administrator's 
Teco^ition  there,  and  his  acta  in  that  capacity.  Battles  v.  Holley,  S  Greenl.  14G.  And 
where  the  record  books  were  burnt  and  tnutdated,  or  lost,  the  clerk'a  docket  and  the 
jonroals  of  the  judges  hare  been  deemed  the  next  beat  evidence  of  the  contents  of  the 

(d)  The  rule  is  different   in  different  And  in  the  fallowing,  the  rule  given  by 

dtatea.     The  Massachusetts  rule  is  stated  Mi.  Greenleaf,  called  the  American  rale, 

by  Wells,  J.  in  Goodrich  v.  Weaton,  102  U  adopted,  — Alabama:  Harvey  n.  Thorpe, 

Mass.  862,  on  follows ;  "  When  the  source  SS  Ala.  260 ;  Oeoreia ;  Graham  v.  Camp- 

of  original  evidence  ia  exhausted,  and  re-  bell,  66  Ga.  2GS  ;  WillialOB  v.  Watera,  BS 

sort  is  properly  had  to  secondary  proof.  Id.  4G4  ;  Illinois  •  Illinois,  jic.  Company 

the  contents  of  private  writings  may  be  v.  Bonner,  76  111.  31t> ;  Maine  :  Nason  b. 

proved  like  any  other  fact  by  indirect  eri-  Jordon,  6S  Me.  480  ;   Pennsj-lvania :  Ste- 

oence.    The  admissibility  of  evidence  of-  venson  v.  Hoy,  48  Pa.  St.   IBl  ;  and  in 

fared  for  this  purpose  must  depend  upon  the  United  States  Supreme  Court  :  Comet 

its  legitimate  tendency  to  prove  the  facta  v.  WUliana,  20  TVall   (D.  S.)  22S.     Cf. 

■onght  to  be  proved,  and  not  upon  the  Winn  n.  Pattereon,  0  Peters,  603. 

comparative  weight  or  valoe  of  one  or  an-  As  to  what  is  secondary  evidence,  it 

other  form  of  proof.     The  jury  will  judge  has  been  held  that  the  previous  talk  of  the 

of  its  weight  and  may  give  due  coualden-  parties  aa  to  what  they  proposed  to  agree 

tion  to  the  fact  that  a  more  satiafactory  one  to  in  the  writing  to  be  dnwn  up  is  not 

exists  and  is  withheld,  or  not  produced,  even  secondly  evidence  of  tbe  contenta  of 
"*■  '      '              "  "ina,   124 

.n  this  class  of  evidence.     Although  as  to  the  ijT'c' of  the  language  of  the  pjpH, 

there  has  been  much  diversity  of  practice  the  language  not  being  given.  Elwell  «. 
and  the  decisions  are  far  from  uniform.  Walker,  I>3  Iowa,  256.  A  photi^raph  of 
more  frequently  turning  upon  special  cii^  a  written  inatrument,  identified  by  the 
cnmaltncea  and  fiuta  than  upon  a  general  jjhotographer,  is  good  secondary  evidence 
principle,  tbe  tendency  of  authority  is,  as  of  tlw  contents.  Ebom  v.  Zimpeltnan,  47 
we  think,  towaids  the  establishment  of  the  Tex.  508.  The  introduction  of  weaker 
rule  here  stated. "  The  rale  as^ven  hy  secondary  evidence  when  better  might  ba 
the  EagUHh  conrts  is  held  the  true  one  in  bod  may  give  a  rise  to  unfavorable  infer- 
the  following  Slates  as  we))  as  in  Mass*-  ences  in  ue  minds  of  the  jury.  Goodrich 
ohusetts,  —Indiana :  Carpenter  o.  Dame,  f.  Weston,  102  Mass.  8II2  ;  Bailey  v.  Jin- 
la  Ind.  12S  ;  New  York;  Robertson  f.  Heckle,  »  Cal.  430;  Schoeuberger  « 
Lynch,  13  Johns.  453 ;  New  Jersey :  Uackmao,  87  Pa.  St.  887. 
E^tGhun  p.  Brooks,  27  N.  J.  E^.  M7. 


and  is  withheld,  or  not  produced,     even  secondly  evidence  of  tbe  contenta  ni 

_  it  might  readily  have  been  obtained,     the  paper^Kichardson  o.  Robbina,   124 

But  there  are  no  degrees  of  le^  distinc-    Mass.  106.^Por  is  the  opinion  of  a  wi^up 
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conaideration,  are  those  vbich  relate  to  the  mbatttution  oforai 
for  written  evidence;  and  they  may  be  arranged  into  three  clasBes; 
including  ia  the  Jlrst  class  those  instruments  which  the  law  re- 
quires should  be  in  writing;  in  the  iecond,  those  contracts  which 
tiie  parties  have  put  in  writing ;  and  in  the  third,  all  other  writ- 
ings, the  existence  of  which  is  disputed,  and  which  are  material 
to  the  iasue. 

§  86.  Wlisre  UiB  law  reqnirM  ittIUmi  svldanoe.  In  the  firtt 
place,  oral  evidence  cannot  be  substituted  for  any  instrument 
tehinh  the  law  requirex  to  be  in  writing;  such  as  records,  public 
documents,  official  examinations,  deeds  of  conveyance  of  lands, 
wills  other  than  nuncupative,  promises  to  pay  the  debt  of  an- 
other, and  other  writings  mentioned  in  the  Statute  of  Frauds. 
In  all  these  cases,  the  law  having  required  that  the  evidence  of 
the  transaction  should  be  in  writing,  no  other  proof  can  be  sub- 
stituted  for  that,  as  long  as  the  writing  exists,  and  is  in  the  power 


record.  Cook  «.  Wood,  1  HcCord,  189  ;  Lyons  v.  Gregory,  3  Hen.  &  Muuf.  237 ; 
Lowrr  v.  Cad;,  i  Vermont,  GOl  ;  Doe  a,  Greenlee,  3  Hawks,  281.  In  all  thete  >.nd 
the  like  cases,  the  nature  of  the  fact  to  lie  proved  pUmly  disdoseg  the  eriatence  of  some 
evidence  in  writing,  of  an  officinl  characUr,  mure  aatiafactory  than  mere  oral  proof;  and 
therefore  the  production  oC  auch  evidence  is  demamled.  Such  also  ia  the  v'tev  taken  Jif 
Ch,  B.  Gilbert.  See  Gilb.  Evid.  bj  UtOi,  p.  5.  See  also  Collins  n.  Manle,  Si^T. 
502  ;  Everingham  v.  Rouodel],  2  M.  d>  Kob.  138 ;  Harrey  v.  Thomas,  I^jMRTsS. 
But  where  there  is  no  gronnd  for  legal  preaiimption  that  better  seconduriP^ence  ei- 
IstH,  any  proof  is  received  which  ia  cot  inadmisaible  by  other  nileajd|i^;  nnlesa  the 
objecting  party  can  show  that  bettg^videuce  waa  previooslj  knpm^tn  the  other,  and 
might  have  been  prodaced  ;  thua4ffijei:tiiig  him,  by  positive  proof,  to  the  same  iiuputa-' 
lion  of  fmud  which  the  law  itself  presumes  when  primary  ^ulence  ia  withheld.  Thus, 
where  a  notarial  copy  was  called  for,  aa  the  beat  evide^^of  the  contents  of  a  loat 
note,  the  court  hsM,  that  it  waa  safflcieat  for  the  party  to  prove  the  note  by  the  best  evi- 
dence actually  in  hia  power ;  and  that  to  req^uire  a  notarial  copy  would  be  to  demand 
that  of  the  exiatence  of  which  there  was  no  evidence,  and  which  the  law  would  not 
presume  was  in  the  power  of  the  party,  it  cot  being  necessary  that  a  promisaory  note 
should  be  protested.  Renner  B.  Bank  of  Oolnmhia,  9  Wheat.  6S2,  S«7  ;  Den  v.' 
McAllister,  2  Halat  4fl,  63 ;  United  States  f.  Britton,  2  Hason,  164,  168.  But  where 
it  waa  proved  that  a  copy  existed  of  a  note,  he  was  hold  bound  to  prove  it  by  the  copy, 
2  Mason,  468.  But  if  the  party  has  voluntarily  destroyed  the  iDstrumcnt,  he  is  not 
allowed  to  prove  its  contenta  hi^randary  evidence,  until  he  haa  repelled  every  infer- 
ence of  a  fraudulent  design  mf^  deatrnction.  Blade  v.  Noland,  12  Wend,  173. («} 
'W^  the  anbacrihing  witness  fb  a  deed  is  dea<l,  and  his  handwritinj;  cannot  bo  proved, 
thneit  best  evidence  ia  proof  of  the  handwriting  of  the  grantor,  and  ^ia  is  therefore 
required.  Clarke  p.  Courtney,  6  Peters.  319.  But  in  New  York,  proiifof  the  handwrit- 
ing of  the  witneaa  himself  ia  next  demanded.  Jockaon  v.  Wddmn,  13  Wend.  178. 
See  Mra,  j  .S76.  But  where  a  daed  was  loat,  the  party  claim ifi^nnder  it  was  nqt  held 
bound  to  call  the  auhscrilung  witnesses,  unites  it  could  beshifwn  that  he  previously  kn^w 
who  they  were.  Jackaon  b.  Vail,  7  iWnd.  125.  So  it  waa  iirfed  bj  Ijonl  Kenyon,  in 
Keeling  n.  Ball,  Peake's  Erid.  App.  lx:tviii.  In  OilU;^.  Smithi-r^  2  RuirV.  G28,  tliia 
point  does  not  seem  to  have  been  considered  ;  bnt  th^ase  turned  on  th^«tate  of  the 
pleadings,  and  the  want  of  any  proof  wliatever  that  the  bond  in  qneation  waa  evft 
eiecoted  by  the  intestate. 


Pd.yGoogIe 


182  LAV  OP  EYIDENCB.  [PABT  U. 

of  the  party,  (a)  And  where  oaths  are  required  to  be  takm  in 
open  courts  where  a  record  of  the  oath  is  niade,  or  before  a  pur- 
ticular  officer,  whose  duty  it  ia  to  certify  it;(£)  or  where  an  ap- 
pointment to  an  additional  office  is  required  to  be  made  and 
certified  on  the  back  of  the  party's  former  commiseion, —  the 
written  evidence  must  be  produced. '(«)  Even  the  admission  of 
the  fact  by  a  party,  unless  solemnly  made,  as  a  substitute  for 
other  proof,*  (d)  does  not  supersede  direct  proof  of  matter  of 
record  by  which  it  is  sought  to  affect  him;  tor  the  record,  being 
produced,  may  be  found  irr^ular  and  Toid,  and  the  party  might 
be  mistaken.'  Where,  however,  the  record  or  document  ap- 
pointed by  law  is  not  part  of  the  fact  to  be  proved,  but  is  merely 
a  collateral  or  subsequent  memorial  of  the  fact,  such  as  the  reg- 


1  Beiv.  Hube,  Paftke'tCw.  IBS;  Bi>SMtte.MM«hall,6M>n.  819;  Tripp  t>.Ow»r, 
7  Greenl.  266  ;  2  Stark.  Evid.  670,  671 ;  Dole  >.  Allen,  t  Orasnl.  S27. 

»  See  tupra,  9  27  ;  infra,  Jj  18S,  170,  186,  204,  806. 

■  Scott «.  Clare,  3  Campb.  286  ;  Jenti«r  v.  Jotiffe,  6  Johns.  9 ;  Welkud  Cuud  Oo. 
*.  Hathaway,  8  Wend.  480  ;  1  Leach,  Cr.  C.  S4S ;  2  Id.  flSfi,  «6. 

(a)  People  c.  Beinhart,  S9  Cal.  440  ;  better  eridence.     Richud'i  App.,  122  Pa. 

Poonoan  v.  MUIer,  44  Id.  269  ;  Hickett  n.  St.  fi4S  ;  UUtimore  v.  Itiltimora,  40  Pa. 

KiDA  8   Allan  (Mau.),  M;   Fleming  s.  Bt.  161.   In  Mittimore  i>.  Hiltimore,  «ii;irn, 

Ctarr,  IS  Id.  191  ;  Cooi.  v.  Qoin,  6  Qra;  Hr.  JntCtM  Thompson,  deliveriiig  the  opin- 

(Maes.),  478  ;  Canlden,  Ac.  R.  R.  Co.  «.  Ion  of  the  coDrt,  sayi :  "The  eiiatence  of 

Stewart,  4  Green  (N.  J.},  S13  ;  Rathbun  r.  the  power  id  the  court  to  inpplv  lo«t  rer- 

BoM,  46  Barb.  (N.  Y.)  127  ;  UandeviUe  orda  doe*  not  inUrfere  with  the  rule  of 

«.  Hevnolda,  68  S.  Y.  628  ;   Enden  v.  avidenoe  which  admits  proof  of  contents. 

Sternberg,  2  Abb.  (N.  Y.)  App.  Dfc.  SI.  The  loei  may  not  be  discovered  until  the 

A  ruling  nf  court  must  be  proved  by  the  trial  ia  progresaing.     There  would  be  no 

record.     Fleming  v.  Clark,  Biipm,     Wheii  time  then  to  file  s  bill  on  the  chancery  side 

s  statute  proridee  for  certaia   reoonls  of  of  the  court,  to  perpetuate  the  proof  necei- 

the  election  of  officers,  a  certified  oouy  is  sary  for  the  foundation  from  which  to  sup- 

the  proper  evidence  of  the  election.    Borea  ply  the  record  ;  and  it  might  be  disastrous 

«.  McLean,  24  Wis.  226.     The  deaertion  to  one  or  other  of  the  patties  to  delay  the 

of  a  soldier  must  be  proved  by  the  record  cause  for  such  a  purpose."    Rut  to  sutfanr- 

of  the  court  martial  (Terrill  v.  Colebrook,  Ize  meiruiriUT  proof  of  a  lost  document  ur 

86  Conn.  188)  ;  the  removal  of  sti  admin,  record,  the  witness  mnat  have  read  it,  or 

hitialor  by  the  record  of  the  probate  court,  otherwise  hsve  actual  knowledge  of  it,  and 

Steele  t.  Stvele,  89  III.  Gl.     But  if  the  be  able  to  speak  at  least  to  the  substance 

proceeding*  and  decree  of  the  court  have  of  the  contents.     Coie  *.  England,  65  Pa. 

been  lost  or  destroyed,  the  execution  and  St.  212.     Where  a  will  has  been  loitfthe 

loss  of  the  record  may  be  shown,  and  sec-  execution  and  conteuta  of  it  may  be  proved 

ondary  evidence  given  to  eataMixb  ita  con.  by  one  witness,  although  the  execniioD  of 

tents.     Even  if  atatatory  provisiona  exist  it  mnat  be  by  three  witnesses.     Williania 

Thereby  a  lost  record  can  be  supplied  by  v.  Williams,  142  Mass.  616. 

proceedings  in  equity,  although,  doubtlesa,  (b)  Otherwiae,  if  no  record  is  reqnired 

the  better  practice  would  be  to  have  the  by  law  or  kepL     Famsworth  Company  v. 

record  restored  before  the  trial  Irhere  there  Hand,  66  Me.  19. 

is  opportunity  to  pnrane  it,  yet  this  conrae  (c)  Poormnn   «.  Miller,  44  CsL   S?9; 

ia  not  compulsory  and,  after  proof  of  the  Bovee  v.  Mcl.aan,  24  Wia.  326. 

ions,  it- contents  ma;  be  proved,  like  any  (d)  FlemiDgv..Clark,12Allen  (Hss>.), 

other  document,   by  any  secondary  evf-  ISl  ;    Micheuer  tr.   Lloyd,   IS  N.  Ji  E^ 

drnce,  where  the  case  does  not  from  its  na-  88. 
tuT*  dUcloM  lbs  eiiateiKe  of  other  and 
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istry  of  marriages  and  births,  and  the  like,  it  baa  not  this  exclu- 
sive character,  but  anj  other  legal  proof  is  admitted.*  («) 

§  87.  ^rirne  pvUea  htm  «sreed  In  wiltinc.  Id  Qie  tecond 
place,  oral  proof  cannot  be  substituted  for  the  written  evidence  of 
any  contract  which  the  parties  have  put  in  wriHttff.  Here,  the 
vritteu  instrument  may  be  regarded,  in  some  measure,  as  the 
ultimate  fact  to  be  proved,  especially  in  the  coses  of  negotiable 
secarities ;  and,  in  all  cases  of  written  contracts,  the  writing  is 
tacitly  agreed  upon,  by  the  parties  themselves,  as  the  only  re- 
pository and  the  appropriate  evidence  of  their  agreement  The 
written  contract  is  not  collateral,  but  is  of  the  very  essence  of 
the  transaction  ^  (a)  If,  for  example,  an  action  is  brought  for  use 
and  occupation  of  real  estate,  and  it  appears  by  the  plaintiff's 
own  showing  that  there  was  a  written  contract  of  tenancy,  he 
must  produce  it,-  or  account  for  its  absence ;  though,  if  he  were 
to  make  out  aprima  facie  case,  without  any  appearance  of  a  writ- 
ten contract,  the  burden  of  producing  it,  or  at  least  of  proving 

*  Cemmonwtalth  o.  NoivroM,  9  H«m.  493  ;  ElIU  s.  Ellis,  11  Uu*.  S2 ;  OwitiK»  e. 
Wnnt,  3  H,  A  UcH.  393 ;  2  SUrk.  Evid.  fi71  ;  Hex  v.  AUuon,  K.  i  R.  109  ;  Bend 
V.  Fatter,  Peake'a  Cu.  231. 

•  The  principle*  on  which  a  writing  u  deemed  part  orthBSiienMofinytrsnwction, 
and  conseqaeDtly  the  beat  or  primary  proof  of  it,  ara  thus  SKplaiited  by  Domat :  "  The 
force  of  wnttea  proof  coaaiata  in  this,  —  men  agree  to  preserve  by  writing  the  remem- 
bntnce  of  past  srenCB,  of  which  tb«y  wish  to  create  a  memorial,  either  with  a  nxw  of 
Uying  down  a  rule  for  their  ova  KUidanoe,  or  in  order  to  hare,  in  the  instru- 
meet,  a  laating  proof  of  the  truth  of  what  is  written.  Thna  contracts  are  written,  in 
order  to  preserve  the  memorial  of  what  the  uontractiog  parties  have  preacribed  for  each 
other  to  do,  and  to  make  for  themaelvee  a  fixed  and  immutable  law,  aa  to  what  haa 
been  agreed  on.  So,  testaments  are  written,  in  order  to  preserve  the  remembrance  of 
what  the  party  who  has  a  right  to  dispose  of  his  property  has  ordained  ooncemin);  it, 
and  thereby  lay  down  a  rule  for  the  guidance  of  his  beira  and  legateea.  On  the  lame 
principle  are  reduced  into  writing  all  lentencea,  judgmenta,  edicts,  onlinances,  and 
other  matten  which  either  confer  title  or  have  the  fotce  of  law.  The  writing  preserves, 
onchanged,  the  matters  entmited  to  it,  and  expresses  the  intention  of  the  parties  by 
their  own  testimony.  The  tnith  of  written  acta  is  establiahed  by  the  acts  themielves  ; 
that  ia,  by  the  inapection  of  the  originala."  See  DomiC'a  Civil  Law,  liv.  S,  tit.  0,  S  2, 
H  tniulated  In  7  Monthly  Law  Mag.  p.  73. 

U)  Hawser  v.  Com.,  Bl  Pa.  St  882.  Pendeiy  r.  Crwcent,  *c  Ina.  Co..  81  U. 
Giltett  D.  County  Commissioners,  18  Kan.  An.  410 ;  Tiokuor  v.  Calhoun,  20  Id.  277  ; 
410  ;  Brown  v.  County  Commisaionen,  63  Stratford  v.  Ames,  8  Allen  (Mass.),  677  ; 
N.C.61*;  Waylandi-Ware,  I04Mass.  49.  Steele  r.  Etheridne,  15  Minn.  601  ;  Bald- 
So  where  a  grantee,  nt  the  time  of  receiving  win  «.  McKay,  41  Miss.  3GS  ;  Foster  v. 
a  deed  of  land,  agreed  by  parol  that  tlie  Newbrough,  68  N.  Y.  4S1  ;  Hatch  v. 
grantor  might  continue  to  eierciae  a  right  Pryor,  S  Abb.  (N.  Y.)  App.  Dec  843  ; 
of  way  over  the  land,  the  evidence  wasbeld  Littlejohn  o.  Fowler,  6  Cold.  (Tenn.)  SS7. 
admissible,  not  because  a  rif{lit  of  way  can  If  a  map  or  plan  is  referred  to  in  a  con- 
be  created  by  a  parol  grant,  but  to  show  tract,  in  such  a  way  aa  to  make  it  a  part  lit 
that  the  grantor's  vubsaqnrnt  poaaeasioo  of  the  contract,  the  plan  is  the  only  primary 
■Dcb  eaaement  commenoed  nnder  a  claim  evidence  of  its  contents.  Bryant  v.  Stilweli, 
ofrlghL  Asbl^n.  Ashley,  4  Gray  (Mass.),  34  Pa.  St.  814.  Tb«  faU  that  a  written 
IM.  agreement  was  made  maybe  shown  by  paroL 

{a)  Lewi*  «.   Hadmon,  50   Ala.   ISS;  Shaghart  p.  Moore,  7S  Pa.  St.  460. 
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its  existence,  would  be  devolved  on  the  defendant.'  But  if  the 
fact  of  the  occupation  of  land  is  alone  in  issue  without  respect  to 
the  terms  of  the  tenancy,  this  fact  may  I>e  proved  by  any  compe- 
tent oral  testimony,  such  as  payment  of  rent,  or  declarations  of 
the  tenant,  notwithstanding  it  appears  that  the  occupancy  was 
under  an  agreement  in  writing;  for  here  the  writing  is  only  col- 
lateral to  the  fact  in  que8tion,'{6)  The  same  rule  applies  to 
every  other  species  of  written  contract.  Thus,  where,  in  a  suit 
for  the  price  of  labor  performed,  it  appears  that  the  work  was 
commenced  under  an  agreement  in  writing,  the  agreement  must 
be  produced ;  and  even  if  the  claim  be  for  extra  work,  the  plain- 
tiff must  still  produce  the  written  agreement;  for  it  may  furnish 
evidence,  not  only  that  the  work  was  over  and  beyond  the  original 
contract,  but  also  of  the  rate  at  which  it  was  to  be  paid  for.  So, 
in  an  indictment  for  feloniously  setting  Brc  to  a  house,  to  defraud 
the  insurers,  the  policy  itself  is  the  appropriate  evidence  of  the 
fact  of  insurance,  and  must  be  produced.'  (c)  And  the  recorded 
resolution  of  a  charitable  society,  under  which  the  plaintiff  earned 
the  salary  sued  for,  was  on  the  same  principle  held  indispensably 
necessary  to  be  produced.*  The  fact  that  in  such  cases  the  writ- 
ing is  in  the  possession  of  the  adverse  party  does  not  change  its 
character :  it  is  still  the  primary  evidence  of  the  contract ;  and 
its  absence  must  be  accounted  for  by  notice  to  the  other  party  to 
produce  it,  or  in  some  other  legal  mode,  before  secondary  evi- 
dence of  its  contents  can  be  received.^  {d) 

*  Brev«r  s.  PUm«r,  3  Esp.  213;  conBrmed  in  RamBbottooi  v.  Tunbridg«,  2  M.  &  3. 

4S4;  Rex  f.  Kawden,  6  B.  &  C.  708;  Strother  v.  Barr,  S  Biug.  133,  per  Ferkr,  J. 

'  Rei  V.  InbftbitanU  of  Holy  Trinity,  7  B.  Ji  C.  611;  Doee.  Harvey,  8  Biug.  239, 
211;  Spiers  D.  Willison,  4  Cranch,  398;  Dennett  o.  Crouker,  8  Oreenl.  239,  2U. 

*  Rex  V.  Dorau,  1  Esp.  127;  Hex  v.  Gilson,  Bub*.  &  By.  188. 

'  ■Whitford  r.  Tnlir,  10  Bing.  396;  Molton  d.  Harris,  2  E»p.  649. 

"  See  further,  Eei  ».  Kawden,  8  B.  &  C.  708;  Sebrea  v.  Dorr,  9  Wheat.  B58;  BuU 
lock  V.  Soon,  9  Cowen,  30;  Mather  V.  Goddard,  7  Conn.  304;  Rank  e.  Sbewey,  4 
Watta,  218;  Northrup  v.  Jscksan,  13  Wend.  86;  Vinal  e.  Burrill,  IS  Pick.  401,  407, 
408;  Lanauzs  v.  Palmer,  1  M.  &  H.  31. 

(I)  BayDor  v.  Lee,  20  Mich.  984.  prodnction  of  the  writing  or  some  excuse 
(c)  But  in  Com.  v.  Goodwin,  122MBsa.  for  its  son -production.  Cr.  Magnay  v. 
IS,  it  waa  hnld  that  when  an  indictment  Kiiifiht,  1  M.  &  0.  944, 
is  broueht  Bgatniit  ono  for  threateninif  to  {dt  If  a  party  to  a  suit,  being  notified 
accnsD  A.  of  havinc  burned  b  building  be-  to  produce  papers  at  the  trial,  laiU  to  do 
lonpng  to  A.  which  waa  insured,  in  order  ao,  and  the  other  party  puts  in  aecondttry 
to  KRiD  the  insurance,  the  fact. that  the  eiridence  of  their  contenta,  the  party  re- 
building WHS  tnmrerf  need  not  be  proved  fuainff  to  produce  cannot  afterwai'ds  mve 
by  the  policy.  The  judge  rest*  his  de-  the  i«ptrs  in  evidence  (Doon  «.  Donaher, 
cision  in  thii  case  on  the  ground  that  a  113  Mass.  161),  and  if  it  apiiears  that  be  ' 
contract  of  insurance  may  be  effected  baa  nilfully  kept  hack  or  has  destroyed 
without  ft  written  policy,  and  that  ss  no  the  document,  be  will  not  he  allowed  to 
written  contract  1«  insure  was  disclosed  give  evidence  of  its 
in  the  evidence  admitted,  there  was  no  Campbell,  181  Mass.  G6S. 
violntion  of  (he  rule,  which  requires  the 


,d,GoogIe 


CHAP.   IT.J  TEE  BEST  EVIDENCE.  1Z5 

§  88.  Wlms  a^atanoa  of  inltlnB  la  dlapatad.  In  the  third 
place,  oral  evidence  cannot  be  substituted  for  any  tDriting,  the 
existence  of  which  is  disputed,  and  which  is  material  either  to  the 
iatue  between  the  parties,  or  to  the  credit  of  witnesses,  and  is  not 
merely  the  memorandum  of  aome  other  fact.  For,  by  applying 
the  rule  to  such  cases,  the  court  acquires  a  knowledge  of  the  whole 
coDtenta  of  the  instrument,  which  may  have  a  different  effect 
from  the  statement  of  a  part.'  (a)  "  I  hare  always,"  said  Lord 
Tenterden,  "  acted  moat  strictly  on  the  rule,  that  what  is  in  writ- 
ing shall  only  be  proved  by  the  writing  itself.  My  experience  has 
taught  me  the  extreme  danger  of  relying  on  the  recollection 
of. witnesses,  however  honest,  as  to  the  contents  of  written  instru- 
ments ;  they  may  be  so  easily  mistaken,  that  I  think  the  purposes 
of  justice  require  the  strict  enforcement  of  the  rule."  "  Thus,  it 
is  not  allowed,  on  cross-examination,  in  the  statement  of  a  ques- 
tion to  a  witness,  to  represent  the  contents  of  a  letter,  and  to  ask 
the  witness  whether  he  wrote  a  letter  to  any  person  with  such 
contents,  or  contents  to  the  like  effect,  without  having  first  shown 
the  letter  to  the  witness,  and  having  asked  him  whether  he  wrote 
that  letter;  because,  if  it  were  otherwise,  the  cross-examining 
counsel  might  put  the  court  in  possession  of  only  a  part  of  the 
contents  of  a  paper,  when  a  knowledge  of  the  whole  was  essential, 

*  So  held  by  all  the  judges  id  Tfas  Queen's  Case,  2  Brod.  &  Bing.  2S7.    8ee  >bo 
Phil.  &  Ain.  on  Erid.  411 ;  1  Phil.  End.  422. 
»  Vincent  r.  Cole,  I  M.  t  M.  258. 

(a)  So  in  an  action  Tor  infringing  a  transcript   deliTerad   til   the    penon    ad- 

eM>]rright  at  a  play,  a  witness  cannot  \ie  dressed  is  for  some  purposes,  as  between 

■sked  whether  tne  plot  at  the  infringing  him  and  the  sender,  deemed  the  origiQuI, 

play  ii  not  in  a  certain  book,  or  to  state  it  never  can  be  so  without  competent  proof 

any  pMsagea  from  the  play  which  are  in  that  the  alleged  sender  did  actoally  send, 

the  book.     BoDcicault  v.  Fox,  6  Blatchf.  or  authorize  to  be  sent,  the  despatches  in 

C.  O.  S7.  queatiou.     The  primary  evidence  of  that 

Where  a  telegraphic  commnnioatioD  i*  fact  is  the  original  telegram  Itaelt  in  the 
relie']  on,  the  original,  when  the  person  to  handwriting  of  the  sender,  or  of  an  sgent 
whom  it  is  sent  cakes  the  risk  of  ita  trans-  shown  to  have  been  duly  authorized.  But 
miision  or  is  the  emploTsr  of  the  tele-  when  it  appears  that  the  telegram  hu 
graph,  is  the  message  delivered  to  the  been  destroyed  by  the  company,  fipconilary 
operator,  bat  when  the  person  who  sends  evidencK  of  the  fact  of  sending  may  lie 
the  message  takra  the  initiative  so  that  the  given.  Oregon  Steamahip  Oo.  r.  Otis,  100 
tnleKraph  is  to  be  regarded  as  his  agent,  N.  Y.  4E3.  A  witness  may  pmve  anilly 
the  original  is  Che  mesasgu  deliveretl  at  the  the  substance  of  telegrams,  unless  thrre  ia 
end  of  the  line.  Durkee  e.  Vermont  Cen-  some  evidence  that  the  telegrams  were 
bal  R.  R.  Co.,  29  Vt.  127;  Saveland  v.  in  wriCioK,  since  some  telegrams  sre  sent 
Oreen,  40  Win.  431 ;  Mattewn  d.  Nores,  orally  and  delivered  orally,  but  the  course 
26  III.  G91 ;  Williams  d.  Brickell,  87  Hiss,  of  business  is  so  generslly  to  transmit  only 
932  ;  Morgan  v.  People,  SB  111.  58  ;  West  written  messBges,  that  slight  proof  is  Biitti- 
Utt.  Tel.  Co.  d.  Shotter,  71  Oa.  760 ;  Wil-  cient  to  shoiv  that  the  message  wns  writ- 
son  V.  Minn.  &N.  W.  R.  R.  Co.,  31  Hinn.  ten,  and  to  call  for  the  original  writini;. 
481 ;  Anheuser-Busch  Brewing  Assoc.  ».  Terre  Haute  &  lud.  B.  B.  Co.  e.  Stoelt- 
Hntnweher,  127  III.  6G7.     But  while  the  well,  118  Ind.  102. 
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to  a  right  jadgment  in  tlie  cause.  If  the  vitness  acknowledges 
the  writing  of  the  letter,  yet  he  eanuot  be  questioaed  as  to  its 
contents,  bat  the  letter  itself  most  be  read.*  (&)  And  if  a  witness 
being  examined  in  a  foreign  conntry,  upon  interrogatories  sent 
out  with  a  commission  for  that  purpose,  should  in  one  of  his  an- 
swers state  the  contents  of  a  letter  which  is  not  produced,  that 
part  of  the  deposition  will  be  suppressed,  notwithstanding,  he  be- 
ing out  of  the  jorisdiction,  there  may  be  no  means  of  compelling 
him  to  produce  the  letter.*  (c) 

§  89.  Coiutani  writlncs.  In  cases,  howerer,  where  the  written 
communication  or  agreement  between  the  parties  is  collaixral  to 
tlie  question  in  issue,  it  need  not  be  produced;  as,  where  the 
writing  is  a  mere  proposal,  which  has  not  been  acted  upon ; '  or, 
where  a  written  memorandum  was  made  of  the  terms  of  the  con- 
tract, which  was  read  in  the  presence  of  the  parties,  but  never 
signed,  or  proposed  to  be  signed ;  *  or,  where,  during  an  employ- 
ment under  a  written  contract,  a  separate  verbal  order  is  given ;" 
or,  where  the  action  is  not  directly  upon  the  agreement,  for  non- 
performance of  it,  but  is  in  tort,  for  the  conversion  or  detention 
of  the  document  itself;*  or,  where  the  action  is  for  the  plaintiff's 
share  of  money  had  and  received  by  the  defendant,  under  a  writ- 
ten securi^  for  a  debt  due  to  them  both.'  (a) 

*  The  Qneen's  Cue,  S  Bnxl.  ft  Bing.  267 ;  ityfra,  |  48S. 

*  SteinkellBr  v.  Sewtaa,  9  C.  ft  P.  818. 

■  Ingnm  o.  Lei,  2  Ckmpb.  G31 ;  Bamabottom  n.  Tanbridge,  S  H.  ft  8.  4U ;  8t«- 
vini  «.  nnnif ,  8  Taunt.  S27  ;  Doe  v.  Ctrtwrigbt,  8  B.  ft  A.  SSO ;  Wiliou  e.  Bowis, 
1  C.  ft  P.  S  ;  HkwkinB  v.  Warn,  8  B.  ft  C.  690.  .« 

«  Trewhirt  0.  Umbart,  10  Ad.  ft  El.  470.  Jji^- 

■  Reid  V.  Battifl,  M.  ft  M.  US.  *' 

*  J0IU7  V.  Tajlor,  1  Campb.  lU  ;  Scott  r.  Jones,  i  Taunt  SOE^  How  v.  Ball,  14 
Eut,  374 ;  Bucher  d.  Jarratt,  3  B.  ft  P.  148 ;  Whitehead  v.  ScoU,  1  Uoo.  ft  R.  S ;  Ron 
*.  Brace,  1  Daj,  100 ;  People  v.  Holbrook,  13  John*.  90  ;  H'I.ean  v.  Hertzog,  fl  S.  ft  R. 


(b)  Aagar  Company  v.  Wliittier,  117  r.  SniTely,  SB  Md.  268 ;  Supples  e.  Lewis, 

Maw.  451  ;  Jackion  d.  Jackson,  47  Oa.  99.  87  Conn.  CSS  ;  Ward  v.  Buaack,  46  Wis. 

(e)  Coinstock    v.   Camley,   4    Blatch.  407.     So,  the  fact  that  a  letter  <raa  writ- 

0.  0.  68 ;   Beall   n.  Pool^  27  Md.  846  ;  ten  may  b«  proved  by  oral  erideni-e,  al- 

Diryei  v.  Dnobar,  B  Wall.  (U.  8.)  SIS  ;  thongh  ita  contents  cannot.     Holconibe  v. 

L0WT7  «.  Harris,  IS  Minn.  266 ;  Lerae  t>.  State,  28  Ga.  68.     So,  when  a  depoeit  la 

Clark,  29  Cal.  664  ;  Peck  e.  Pareheo,  62  tpnde  in  a  bank  of  a  drafl,  if  only  the 

Iowa,   48.      In  Newcomb  v.   Noble,   10  amaunt  of  the  deposit  it  ill  issne,  it  may 

Gray  (Mass.),  47,  a  deposition  in  which  be  proved  by  otal  evidence.      Bowen  v. 

the   Bub«:ribin);  witness  stated  the  con-  National   Bank   of    Newport,   18   8.  Y. 

tanta  of  the  mort{;affe  under  which  the  Supr.  Ct.  226.     The  rule  stated  bj  llr. 

plaintiff  claimed,  and  which  wu  already  Qreenlraif  In  g  89  has  been  dUpnted  by 

prored  in  the  oase,  was  admitted  to  iden-  Phillips,  Evld.  (Cow  ft  Hill's  ed.),  vol.  2,^ 

tify  theproperty  claimed.  p.  898,  and   by  tbe  Conrt  In  Gilbert  v. 

(a)  ShoenberRcr  n.  Hackraan,  S7  Fa.  Duncan,  G  Dutch.  (H,  i.)  ISS. 
St  87;  Scott  v.  Baker,  lb.  330;  Cedl  Buk 


Pd.yGoogIe 


CHAP.  17.]  THB  BEST  ETIDSHCB.  187 

§  90.  In  other  mmb  BdmlHibl*.  But  vhere  the  wrttinK  does 
not  fall  within  either  of  the  three  closBes  already  described,  there 
is  no  ground  for  its  excluding  oral  evidence.  As,  for  examfile, 
if  a  Tritten  communication  be  accompanied  by  a  verbal  one,  to 
the  same  effect,  the  latter  may  be  received  aft  indcfKindcnt  evi- 
dence, thoD^  not  to  prove  the  contents  of  the  vriting,  nor  an  a 
substitute  for  it.  (a)  Thus,  also,  the  payment  of  money  may  be 
proved  by  oral  testimony,  though  a  receipt  be  taken ;  *  (6)  in  trover, 
a  verbal  demand  of  t^e  goods  is  admissible,  though  a  demand  in 
vriting  was  made  at  the  same  time;*  the  admission  of  indebt- 
ment  is  provable  by  oral  testimony,  thou^  a  written  promise  to 
pay  was  simultaneously  given,  if  the  paper  be  inadmissible  for 
want  of  a  stamp.^  Such,  also,  is  the  case  of  the  examination  and 
confession  of  a  prisoner,  taken  down  in  writing  by  the  magistrate, 
but  not  signed  and  certified  pursuant  to  the  statutes.*  And  any 
writing  inadmissible  for  the  want  of  a  stamp,  or  other  irregularity^ 
may  still  be  used  by  the  witness  who  wrote  it,  or  was  present  at 
the  time,  as  a  memorandum  to  refresh  his  own  memory,  from 
which  alone  he  is  supposed  to  testify,  independently  of  the  written 
paper.'  In  like  manner,  in  prosecutions  for  political  offences, 
such  as  treason,  conspiracy,  and  sedition,  the  maeription  on  tiags 
and  banners  paraded  in  public,  {c)  and  the  contents  of  resolutions 
read  at  a  public  meeting,  may  be  proved  as  of  the  nature  of 


•  Smith  H^yoQDg,  1  Campb.  439. 

■  SingletOD^f.  ^rrett,  2  Or.  t  Jn.  348. 

•  Limbe'i  Ci^,  2  l^vch,  02Si  Rei  v.  Chappd,  1  Hoo.  &  R.  395,  3H,  n.;  9  Phil. 
Evid.  81,  83;  Rokm's  Crim.  End.  10,  47. 

•  DaliuD  B.  Stark,  4  Etp.  163i  Jacob  v.  Lindiay,  1  Eut,  4S0;  Ifugharo  v.  Rub. 
hard,  8  B.  &  C.  14;  R»  p.  Tarrant,  6  C.  &  P.  182;  Rex  v.  Pre**);,  I(L  183i  Ujats 
Cue,  16  HowcU'a  St.  Tr.  223^  infra,  K  238,  436. 

(a)  Cramer  c.  Shrinar,  18  Md.  140.  (e)  The  oral  evUeues  in  nich  cum  ii 
Sd,  although  proof  of  the  l^pl  orfpoiu-  admiasible  on  aomenhat  the  lanie  princijile 
two  of  a  nirpoiHtioQ  rcqaires  the  nrodiR'-  as  that  atated  by  the  author  in  {{  100' 
tion  of  the  record  which  ia  ref[uirea  by  the  101,  where  the  Kplics  given  atlhedneltinK. 
uatntea,  or  a  certified  copy  of  it,  yet  the  houM  of  *  bankrupt,  denyiug  thiit  he  fa 
fact  that  the  corporation  la  ilt  facto  a  cor-  at  homa,  are  held  original  evidence  and 

Ction  and  tianaacia  a  certain  kind  of  not  hearaay.     In  theso  caies,  llie  tnttk  of 

ne«i,  may  be  nioTed  by  ita  officers  or  the  inscriptiona  i«  not  what  the  eridenca 

other  relevant  GTidencG.    Hercbants'  Bank  ia  olfered  to  |)roTa,  but  the  fact  that  (iicb 

V.  Qlendon  Company,  120  Mass.  97 ;  Mil-  words  were  inscribed  on  tbe  Hag,  md  this 

lera.  Wild  Cat,  Ac  Co.,  62  Ind.  Gl.     lln  may  be  proved  by  any  person  who  saw 

corporate  acta  should   be  proved   bj   ita  them.     So,  to  identify  a  vaUse,  woriU  on 

records.   Central  Bridge,  Ac,  (.'nrmrulion  e.  a  tag  atlactied  to  it  niay  be  proved  orally 

LoweU,  15  Gray  (Haas.),  106  ;   Bay  View,  without  laying  a  foundation  tor  ucondary 

tc.  Association  b.  WiJliams,  GO  Cai.  3IS3.  riridence.    Com.  «.  Morrell,  99  Mass.  642. 

(b)  Kinusbnry  a.  Mueet,  4G  N.  H.  232)  8u,  of  the  direction  on  a  parceL  Bunell 
DkvU  «.   Hare,  33   Ark.   S86  ;   WcOf  «.  «.  Kortli,  2  Car.  k  Kir.  S30. 

FMtar,  18  Kmi.  114. 
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gpeecheH,  hy  oral  toBtimony;*  and  in  the  caao  of  printed  papers, 
all  the  iin{ircssionR  are  regarded  as  originals,  and  are  evidence 
againflt  tlie  person  who  adopts  the  priating  by  taking  away 
copies.' (d) 

§  91.  zuceptjon*.  — PnbUo  books.  Tho  rulc  rejecting  second- 
ary  evidence  is  subject  to  some  exceptiont;  grounded  either  on 
public  convenience,  or  on  tho  nature  of  tho  facts  to  be  proved. 
Thus,  the  contents  of  any  record  of  a  judicial  court,  and  of 
entries  in  any  other  public  books  or  registert,  tnay  be  proved  by 
an  examined  copy.  This  exception  extends  to  all  rccordn  and 
entries  of  a  publio  nature,  in  books  required  by  law  to  be  kept; 
and  is  admitted  because  of  tho  inconvenience  to  the  public  which 
tho  removal  of  such  documents  might  occaBion,  especially  if  they 
were  wanted  in  two  places  at  the  same  time ;  and  also,  because 
of  tho  public  character  of  tho  facts  they  contain,  and  the  conse- 
quent facility  of  detection  of  any  fraud  or  error  in  the  copy. '(a) 

§  92.  Written  appolBtnwats  to  oflioaa.     For  the  same  reasons, 

*  Bex  D.  Hunt,  S  B.  ft  A.  6M  :  SfaeridsD  &  Kirwin'i  Cut,  SI  Howell'a  St  Tr. 
«72. 

'  Bei  V.  Watson,  2  Statk.  129,  180. 

1  Bull.  N.  P.  226  ;  1  :^tiirk.  Evid.  1S9,  ISl.  But  tbis  exwiition  does  not  extend 
to  an  answer  in  chancery,  where  Ibe  party  is  indiitcd  for  pcijury  tlieieiii ;  Tor  tbete 
the  origiiml  must  Im  proiluccd,  in  oiUer  to-id«ntiry  the  party,  by  proorof  bU  bind- 
writing.  Thp  same  reason  a]i[>lies  to  depoaitioos  and  affidants.  Hex  v.  Hovrard,  1 
H.  t  Kob.  18B. 

{d)  See  also  post,  ;  S7,  n.  the  srantor,   tbat  it  vxs  dalv  ackDowl- 

(a)  Berry  i.  KaddiP,  11  AIUo  (Mass  ),  edgnT,  and  tiiat  the  granlor  ivas  erised  ol 

577;  Winers  r.  Uird,  27  Tex.  616,  Daris  Ibe  land  describeil  in  thedrcd.     Chnmber- 

V.  Cray,  17  Ohio  St.  330  ;  Camden,  tc.,  lain  v.  Bradley,  101  Mau-  188  ;   Ward  a. 

R.  R.  V.  Stt'warl,  i  Greeu  (S.  J.),  343  ;  Fuller,  16  Pick.  (Mass.)   185  ;  Sudlow  c. 

Curry  o,  Raymond,  28  Pa.  St.  14*  ;  Bovee  Warshiog, "  —      ~ 

V.    McLean,   24   Wis.   22S  ;   Dunham   v.  the  grantt 

Chicago,  5S  III.  357  ;  Coons  t>.  Kviiick,  11  without   i 

Tei.  134.    Sec  also^uitf,  %%  484,  fiOS.  original.    Com.  u.  Emery,  2  Gray  (Mats.), 

The  qnestioii  whetliei  a  |>arty  who  re-  SO. 
lies  on  ■  ileHl  must  prove  its  contents  by         In  regard  to  the  proof  of  tim'litn  lann, 

the  lUol  it<ioir,  or  may  give  in  evidetK^e  a  it  haa  been  ain-ady  stnleil,  anlt,  §  5,  that 

copy  of  the  record  in  th>t  regiHlty  of  deeds,  the  toiirls  lake  jiidieiahmticeot  lhB|iuhlii; 

depends  on  whether  the  niiginul  in  pre-  «lntutes  of  their  own  Stales.    The  stalntei 

eunieil  to  be  In  hia  poner  or  nut.     If  the  of  other  Slate<.a»;  not  go  noticed  and  must 

deed  wsMiot  made  to  eithri  of  the  parties  be  proved.     In  MRSf^achuselts   il  ix  pio- 

to  the  suit,  nor  was  either  of  lliem  entitled  vuied  hy  statute  (Pub,  Stal.  c  169,  §71), 

to  the  cnsloily  of  it,  its  contents  may  be  thai  piintrd  copies  of  the  statnte  laws  uf 

piDTed  by  'itfice  copies.     Draper  v.  Hat-  any  other  State  and  of  llie  United  States, 

Geld,  124  Jlaw.  63  ;  Stni'kweli  e.  Sillo-  or  of  the  Temlorieii  thereof,  if  pnnwrling 

way,  106  M.  fi)7:  SamnelsD.  Borroirscnle,  tn  be   publisheii   under  the  anlhority  of 

104   Id.  207  ;    BInnchatd   e.    Young,    11  tbeir  lespeclivc  governments,  or  if  coin- 

Cnah.  (MaM.)345  :  I'nlmeri>.  Siemens,  Id.  monly  admitted  and  resd  aa  evidence  in 

147;  McNithul^  c  Wilson,  42  Iowa,  sas.  their  courts,  ahall   be  ailniitted   in   thit 

And  such  copies  are  pnina  fiaic  evidence  Comnioowealtli  in  all  i-ourts  of  law,  uad 

of  the  Atct  that  the   deeil    wai  signeil,  on  all  other  occasioni  as  prima  /aeit  Vrti- 

Mded,  4nd  delivered  by  tlie  authoiity  of  dence  of  snch  la^is.     See/Kuf,  {  430. 
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and  from  the  strong  presumption  arising,  fi-om  the  undisturbed 
exercise  of  a  public  office,  that  the  appointment  to  it  is  valid,  it  is 
not,  in  general,  necessary  to  prove  the  written  appoiTttmenia  of 
public  officers.  All  who  are  proved  to  have  acted  as  such  are  pre- 
sumed to  have  been  duly  appointed  to  the  office,  until  the  con- 
trary appears ;  ^  (a)  and  it  is  not  material  how  the  question  arises, 
whether  in  a  civil  or  criminal  case,  nor  whether  Uie  officer  is  or 
is  not  a  party  to  the  record ; '  (b)  unless,  being  plaintiff,  he  unne- 
cessarily avers  bis  title  to  the  office,  or  the  mode  of  his  appoint- 
ment; in  which  case,  as  has  been  already  shown,  the  proof  must 
support  the  entire  allegation.'  These  and  similar  exceptiona  are 
also  admitted,  as  not  being  within  the  reason  of  the  rule,  which 
calls  for  primary  evidence;  namely,  the  presumption  of  fraud, 
arising  from  its  non-production. 

§  93.  Volnminoaa  faot*.  A  further  relaxation  of  the  rule  has 
been  admitted,  where  the  evidence  is  the  result  of  voluminoua 
factt,  or  of  the  inspection  of  many  books  and  papers,  the  exami- 
nation of  which  could  not  conveniently  take  place  in  court* 

'  An  officer  de/aelo  is  one  wlio  eiarciMa  an  offlce  ander  color  of  right,  b;  rirtiie  of 
■ome  tppaiiitmrnt  or  election,  or  of  such  Rcqulesceiice  of  the  public  aa  will  aiitbnrize  the 
pmamptioD, atlsHtof » colorableappointmantorelection  ;  being distinguiahed, on tha 
ons  hand,  from  a  mere  uaurper  of  office,  and  on  the  other  from  an  o&imt  (Uj'are.  Wil- 
Qoi  t>.  Smith,  S  Wend.  231  ;  Plymouth  a.  Painter,  17  Conn.  GSG  ;  Burke  v.  Elliott,  4 
Ired.  35G.  Proof  that  n  peraon  is  reported  to  be  and  hu  acted  a»  a  public  officer  is  prima 
fitcit  eridence,  betveen  thini  peraona,  of  biit  official  character.  McCoj  e.  Curtice,  9 
Wend.  17.  And  to  thia  end  evidence  ia  sdmiasible,  not  only  to  show  that  he  exer- 
cised the  office  before  or  at  the  period  in  question,  bat  also,  limited  to  a  reasonable 
time,  that  he  exercised  it  kftenrarda.  Dm  v.  Young,  S  Q.  B.  83.  And  see  nmi, 
f  S3. 

»  Rei  tr.  Gordon,  2  I.«ach'9  C.  C,  S81  ;  BenTman  •.  Wise,  4  T,  R.  S66  ;  M'Oshey  v. 
Alston,  2M.  ft  W.  208,211:  Radford  r.  MclnUwb,  ST.  R.  632;  Croaa  v.  Kaye,  S  T.  R. 
063  ;  James  a.  Brawn,  G  B.  &  Aid.  243  ;  Kex  a.  Jones,  2  ('ampb.  131  ;  Rex  v.  Vrrrlst, 
S  Campb.  432.     A  commission nr  appointed  to  take  affidavits  is  a  publtc  officer,  nitbin 


0.  Howard,  1  M.  &  Rob.  187,  See  supm,  §  88  ;  United  States  v. 
Reybum,  S  Peters,  352.  SB7  ;  Hegina  v.  Newton,  1  Car.  &  Kir.  469  ;  Doe  a.  Barnes,  10 
Jar.  S20  ;  8  Q.  B.  1037  i  Plumar  r.  Brisco,  18  Jur.  3SI  ;  II  Q.  B.  48  ;  Doe  o.  Young, 
8  a  B.  S8. 

■  Supra,  I  GS  ;  Cannell  a.  Curtis,  2  Bins.  N.  0.  S28 ;  MoimM>.  Thornton,  8  T.  R. 
803;  The  People  v.  Hopson,  1  Denio,  574.  In  nn  action  bytlieaherifTfor  his  poundage, 
proof  that  be  has  acted  aa  sheritf  has  been  held  sufficient  nrima  Jaea  evidance  that  he 
IS  so,  without  proof  of  his  appointment  Banbury  a.  Matthew^  1  Car.  A  Kir,  380. 
But  in  New  York  it  has  been  held  otherwise.     The  People  t).  Honson,  tupra. 

•  Phil,  ft  Am.  on  Evid.  445  ;  1  Phil  Evid.  433,  434.  The  rules  of  pleading  have. 
for  a  limllBr  reason,  been  made  to  yield  to  public  convenience  in  the  administration  of 
jnstice  ;Bnd  a  general  allegation  ia  onlinarilv  allowed,  "  when  the  oiatten  to  be  pleaded 
tend  to  infiniteness  and  muitUilicity,  whereby  the  rolls  shall  be  encumbered  with  Cbe 
length  themaf."     Mints  a.   Bethil,  Cro.   ZVa.  749  ;  SUphen  on  Pleading,  850,  360. 

(alWehbera.  Davis,  S  Allen  (Uasa.),  eridenceofit.     Bovse  «.  McLean,  24  Wis. 

S93  :  Jacob  V.   United   Slates,   1   Brock.  325. 

620  ;   \ew  Portlnnd  B.  Kingfield,  55  Me,  (4)  Com.  a.  McOue,   18  Gray  (Haas.), 

172 ;  Woolsey  a.  Rondout,  4  Abb.  (N.  Y.)  226  ;  Com.  a.  Kane,  lOB  Hess.  428  ;  Saw< 

App.  Dec  S39.     But  a  person's  own  state-  yer  v.  Steele,  8  Wash.  C.  C.  464. 
mants  that  he  is  such  an  offlt-er  are  not 
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Thug,  if  there  be  one  mvariable  mode  in  which  bilU  of  exchange 
hare  been  drawa  between  particular  parties,  this  may  be  proved 
b;  the  testimony  (^  ttvitnesB  conTersant  with  their  habit  of  basi- 
nesB,  and  speaking  generally  of  the  fact,  without  producing  the 
bills.  But  if  tho  mode  of  dealing  has  not  been  uniform,  t^e  case 
does  not  fall  within  this  exception,  but  is  governed  by  the  mie 
requiring  the  production  of  the  writingg.'  So,  also,  a  witness 
who  has  inspMited  the  accounts  of  the  parties,  though  he  may 
not  give  evidence  of  their  particalar  contents,  may  be  allowed  to 
speak  to  the  general  balance,  without  producing  the  accountB.*(a) 
And  where  the  question  is  upon  the  solvency  of  a  party  at  a  par- 
ticular time,  the  general  result  of  an  examination  of  his  books 
and  securities  may  be  stated  in  like  manner.*  (fi) 

§  94,  iiuoriptioiu.  Under  this  head  may  be  mentioned  the 
case  of  interiptiona  on  walls  and  fixed  tables,  mural  monumeTttt, 
graeettonet,  ntneyort^  marki  on  boundary  trees,  Ac,  which,  as 
they  cannot  conveniently  be  produced  in  coorl,  may  be  proved  by 
secondary  evidence.'  (0) 

§  96.  FT«iiiiiiiMr7  inqtdfiM.  Another  exception  is  made,  in  the 
examination  of  a  witness  on  the  voir  dire,  and  in  preliminary  in- 
quiries of  the  same  nature.     If,  upon  such  examination,  the  wit- 

Conrti  of  equity  Admit  tha  lama  emption 
nnmeriHu  ou  the  like  gronndi  of  convetiiet 

*  tSpencer  s.  Billing,  8  Camiib.  SIO. 
■  Itobertt  v.  Doxon,  Peake'i  Csb.  S8.     But  not  w 

the  books  or  dedaciUe  bum  the  entiie*.     Dnpu;  «.  ' 

*  Meyer  o,  Selten,  2  SUrk.  271. 
1  Doe  V.  Cole,  fl  C.  &  P.  360  ;  Rei  v.  Fnraey,  Id.  SI.     Bat,  if  they  ou  conTeiueiitly 

Im  bronght  into  court,  their  actual  pntdaotiua  it  required.  Thos,  where  it  wm  pro- 
poeed  to  ihow  the  contents  of  a  priutad  notice,  hang  up  in  the  office  of  the  party,  who 
wai  a  carrier,  parol  evidence  of  itt  conUnts  wu  nyacted,  it  not  being  affixed  to  the 
freehold.    Jonei  v.  Tarlton,  1  D.  P.  C.  ».  8.  626. 

{a)  Leeaer  v.  BoekhoS;  3S  Ho.  App.  an  opportunity  to  exMnine  then  before  the 

464.     But  when  the  qaeetion  ii  aboat  uiy  case  is  submitted  to  the  jury.    Boaton  A 

particular  entry  or  set  of  entrios,   they  Worcester   R.   R.   Co.   v.   Dani,  1   Gray 

should  be  proved  by  the  books  (Runt  e.  (Mass.),   88,   p.   104.     See   Holbimk   e. 

Hoylanca,  11  Cush.  117;  Pootd.  Robinson,  Jackaou,  7  Cush.  (Haas.)  136. 

13  Bush  (Ky.),  290);  sod  if  a  tniucHpt  (e)   So   the    home    port   of  a  Teasel, 

from  the  boalu  is  ordered  by  the  oonrt,  paint«d  on  her  stem,  msy  be  proved  by 

it  must  be  an  sccurate  copy.     McLear  v,  oral  evidence.     Bteanu  v.  Doe,  tS  Gray 

Succession  of  Hunsacker,  S9  Id.  An.  G39.  (Msn.),  4S2.     Cf-Uortiinerv.  H'Callaii, 

{b)  So  when  tKwks  and  dovuinents  In-  6  M.  &  W.  68,  72  ;  Bruce  e.  Nicolopulo^ 

trodaced  in  eTJdence  at  the  trial  are  mul-  11  Ex.  139.    This  rale  nis^  be  exteuded 

tirsrions  and  voluminous,  and  of  such  a  to  csaea  vhere  the  originsl  is  in  a  country 

cbsracter  as  to  render  it  difflcult  for  the  from  vhich  it  is  not  permitted  to  be  re- 

iury  to  comprehend  material  fscts,  without  moved.     Alivon  v.  Famival,  1  C.  H.  A 

acbednlea  containing  abetrocts  thereof,  it  R.  277.  pp.  391-292  ;  Crispin  «.  Doglioni, 

il  within  the  discretion  of  the  presiding  82  L.  J.  P.  A  H.  ISS  ;  Boyle  tt.  Wiseman, 

judge  to  admit  sueh  schedules,  verified  t^  10  Ei.  S47  ;  Burton  o.  Diigg^  SO  WalL 

the  testimony  of  the  person  by  whom  they  (U.  S.)  126. 
were  prepnred,  allowing  tha  adverse  f«rCy 
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nesa  discloses  the  existence, uf  a  written  instnimcnt  affecting  his 
competency,  he  may  also  he  interrogated  as  to  its  contents.  To 
a  case  of  this  kind,  the  general  rule  requirinj;  the  production  of 
the  instrument,  or  notice  to  produce  it,  does  not  apply ;  for  tbo 
objecting  party  may  have  heen  ignorant  of  its  existence,  until  it 
vas  disclosed  by  the  witness;  nor  could  he  be  supposed  to  know 
that  such  a  witness  would  lie  produced.  S<^  for  tlic  like  reason, 
if  the  witness,  on  the  toir  dire,  admits  any  other  fact  going  to 
render  him  incompetent,  the  effect  of  which  bas  been  subse- 
qnently  removed  by  a  written  document,  or  even  a  record,  he 
may  speak  to  the  contents  of  such  writing,  without  producing  it; 
the  rule  being  that  where  the  objection  arises  on  the  voir  dire, 
it  may  be  removed  on  the  voir  dire.^  If,  however,  the  witness 
produces  the  writing  it  must  be  read,  being  the  best  evidence.* 

§  96.  Admii^iKis.  It  may  be  proper,  in  this  place,  to  consider 
the  qnestioUf  whether  a  verbal  admittion  of  the  content*  of  a  writ- 
ing, by  the  party  himself,  will  supersede  the  necessity  of  giving 
notice  to  produce  it;  or,  in  other  words,  whether  such  admis- 
sion, being  made  against  the  party's  own  interest,  can  be  used, 
as  jirimary  evidence  of  the  contente  of  the  writing,  against  him 
and  those  claiming  under  him.  Upon  this  question,  there  ap- 
)x>ars  some  discrepancy  in  the  authorities  at  Niu  Pfiut.'  (a)    But 

)  Phil,  ft  Am.  on  E*id.  Hi  ;  1  Phil.  Evid.  lU,  165  ;  Butcben'  Co.  v.  JonM.  I 
Esp.  ISO  ;  Bolhiin  v.  StrioHler,  id.  161  ;  Hex  t.  GJubiiro,  16  Eut.  67  i  CiiJule  v. 
E»ly,  1  C.  k  P.  231,  a. ;  Uillsr  v.  Mariosr'a  Cburch,  7  GrMnl.  SI  i  Scwell  «.  StubluL 
1  C.  &  1>.  73. 

*  tiutUr  1-.  Cirrer,  2  Sink.  134.  A  diitiiK^ion  hu  been  taken  between  casea, 
where  tJie  (.-omiictency  appeRn  fmm  the  eiaiuination  uf  the  witnew,  and  tboM  where  it 
ia  already  appaieat  Iroffl  the  lecotd,  without  liii  examiuatiou  ;  and  it  baa  bren  held, 
that  the  latter  mm  ralln  within  the  rule,  and  not  withiti  tbe  eiceplioii,  and  that  the 
writint;  which  leatores  tlw  comprtency  muat  be  prnditced.  See  ace.  Gocxlhay  v.  Hen- 
dif,  1  M.  &  H.  319.  per  heat,  C.  J.,  and  Id.  331,  a.,  prr  Tindal,  C,  J.  Hut  iiee  Cnr- 
Utle  B.  Eidy,  1  C.  ft  P.  231,  )jer  Parhe,  J.  ;  WanUlciu  i>.  Cawtbome,  1  M.  ft  M.  321, 
lt.,lier  Puike,  J.,  cmura.     See  1  Phil.  Evid.  IH,  JfiS. 

■  Pbil.  A  Am.  lui  K<rid.  363,  SOli  1  Phil.  End.  340,  347.  Sre  tbe  Hunthly  Laar 
Hagaiuie,  vul.  v.  |>.  17fi~lB7,  wben  this  prant  ia  diUinrtly  tieatrd. 


where  il  w»  UM  that  tbe  ailniiuiori  of  a  v.   Gr^ory,  S  Well,  ft  H.  468  i  H^f.  k 

pwty  ia  alwaya  reccivahle  H)cainst   him,  Baiinfiitolip,  14  Q.  B.  ttl].     Tliii  sarmn 

Kltbonftb  itrelateto  Ilia  ((lulvuisorn  deed,  to  be  the  nreTalent  opinion  in  the  Uojtt^l 

«r  other  written   inKirument,   and    even  Stalei.      Loomta    v.    Wadham,    S    Gray 

tboiifili  iti  ranlenta  Im  directly  iu  iaaoe  id  {lf*u),  667;  Smitb  v    Palmer,  6  Cu«Ji. 

tbeiaae.     Tbii  dediioa  baa  not  liern  uni-  lUaiaJ   filS;   Bluckiiiglon  c.  Bockland, 

veraalJy  accepted  ai  law.    The  Iriah  court*  tO  He,  332i  Wolvertou  v.  State,  16  Ohio, 

diaient  from  it.     Uwleiav.  Qneale,  8  Jr.  173i  Edfiat  v.   Ricbardaon,  38  Obio  St. 

Uw,  Hii  i  Urd  Goifurd  •.  Kubb,  I<l.  217,  681  i  Edwudi ».  Tracy,  62  Pa.  St.  374 ; 

ParMtni  «.  Purceil,  12  Id.  tW.     And  Ibe  WJddiliel.l  «.   Widdlfield,   2   Binn.   (Pa.) 

New  York  conni  adii|>t  a  liiflVreut  view.  SIS  (decided  in  1S10,  thirty  yean  belbre 

Jenneru.  ioliire,  6  Juiiai.  9  ;  H»l>ruuck  SUtterie  ir.  Pooley);  Tayloi   v.  Peck,  21 

K  Ikkcr,  Itf  Id.  213;  Wclluud  Cuual  *.  GntL  (Vu.)  11.     Asil  tbete kno mtric- 
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it  in  to  be  olwcrved,  that  there  is  a  material  difference  between 
proTin<:  the  execution  uf  an  attested  instrument,  when  produced, 
and  prOTJnj!  the  |>arty'8  admission  that  by  a  written  instrument, 
which  is  not  prndticed,  a  certain  act  was  done.  In  the  former 
case,  the  law  in  well  settled,  as  we  shall  hereafter  show,  that 
when  an  attested  instrument  is  in  court,  and  i\s  execution  is  to 
be  proved  aj^ainst  n  hostile  party,  an  admission  on  his  part,  unless 
made  with  a  view  to  the  trial  uf  that  cause,  in  not  sufficient  This 
rule  is  founded  on  reasons  peculiar  to  the  class  of  cases  to  which 
it  is  applied.  A  distinction  is  also  to  bo  olMcrved  between  a  con- 
fettio  juri»  and  a  confetsio  facti.  If  the  admission  is  of  the  for- 
mer nature,  it  falls  within  the  rule  already  considered,  and  is 
not  received;'  for  the  party  may  not  know  the  legal  effect  of  tho 
instrument,  and  bis  admission  of  its  nature  and  effect  may  be 
exceedingly  erroneous.  But  where  the  existence,  and  not  tho 
formal  execution,  of  a  writing  is  the  subject  of  inquiry,  or  where 
the  writing  is  collateral  to  the  principal  facts,  and  it  is  on  these 
facts  that  the  claim  is  founded,  the  better  opinion  seems  to  \*c. 
that  the  confession  of  the  party,  precisely  identified,  is  admis- 
sible as  primary  evidence  of  the  facts  recited  in  the  writintr; 
though  it  is  less  satisfactory  than  the  writing  itself.^  Very  great 
weight  ought  not  to  be  attached  to  evidence  of  what  a  party  has 
been  supposed  to  have  said;  as  it  frequently  happens,  not  only 
that  the  witness  has  misunderstood  what  the  party  said,  but  that, 
by  unintentionally  altering  a  few  of  the  expressions  really  used, 
he  gives  an  effect  to  the  statement  completely  at  variance  with 
what  the  party  actually  did  say.*  Upon  this  distinction  tho  ad- 
judged cases  seem  chictly  to  tarn.  Thus,  where,  in  an  action  by 
the  assignees  of  u  bankrupt  for  infringing  a  patent-right  standing 
in  his  name,  the  defendant  proposed  to  prove  the  oral  declaration  of 
the  bankrupt  that  by  certain  deeds  an  interest  in  the  patent-j-iyht 
had  been  conveyed  by  him  to  u  stranger,  the  evidence  was  prup- 

'  Snpia,  {  Sfl  ;  Mwnc  «.  Hiichcock,  4  Wmd.  293,  298,  2aS  ;  PaiDS  v.  Tnekei,  7 
Slielil.  133. 

'  HuwHnl  V  Smith,  8  Scott,  N.  R.  574  ;  Smith  t.  Palmer,  6  Ciuh.  &15. 

4  Per  Paike,  J.,  in  Eatlr  v.  Picken,  S  C.  &  P.  643,  u.  Set  ilso  1  Stark.  Edd.  Zh, 
80  ;  2  Slaik.  End.  17  ;  vnfm,  »  200,  303  ,  Ph.  &  Am.  on  End.  391,  393 ;  1  Plni- 
Evid.  372. 

tioa  to  imiairiet,  upon  cros»-«HinIiiatioD,  dence  bebre  the  jni7  in  ni|iport  of  Ui 

in  Tq{*r<l  tu  wiilingi,  >ml  Isxt*  tnAnnetA  derence,  and  nhether  ■  Terdict  vxs  not  len- 

b;  «ritiDg3  )  sod  the  rule  eilends  lu  the  <l«red  a|tiiiiit  him,  iritlioiit  tirodnciiig  my 

party  nho  is  a  witnru  in  sii|ii>ort  or  Ins  in'oul  in  the  action.     Hennifia  v.  Ln-tcr, 

own  cau  ;  and  he  may  tjc  aikrd,  witli  it  12  C.  B.  s.  e   776,  h.  c,  U  Jiii.  >.  h.  liul, 

Tim  tu  •liBcredil  Inni,  if  ho  did  not  iii  a  An>l  mm  a]»o  fM,  JJ  2D2,  203. 
kiiiiilHi  Hiit  in  au  iiil«riot  caorl  giT«  cvi* 
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erly  rejected;  for  it  involved  an  opinion  of  tho  party  upon  Iho 
legal  effect  of  the  deeds.^  On  tho  other  band,  it  has  been  held 
that  the  fact  of  the  tenancy  of  an  estate,  or  that  one  person,  at 
a  certain  time,  occupied  it  as  tho  tenant  of  a  certain  other 
person,  may  be  proved  by  oral  testimony.  But  if  the  terms  of 
the  contract  are  in  controversy,  and  they  arc  contained  in  a 
Tritiog,  the  instrument  itself  must  be  produced.' 

§  97.  Admlsalons.  Thero  is  a  class  of  cases,  which  Rcem  to  be 
exception*  to  this  rule,  and  to  favor  the  doctrine  that  oral  declara- 
tions of  a  party  to  an  instrument,  as  to  its  contents  or  effect,  may 
be  shown  as  a  substitute  for  direct  proof  by  the  writing  itself. 
But  these  cases  stand  on  a  different  principle,  namely,  that  where 
the  admission  involveg  the  material  fact  in  pais,  as  well  a»  a  matter 
of  law,  the  latter  shall  not  operate  to  exclude  evidence  of  the  fact 
from  the  jury.  It  is  merely  placed  in  the  same  predicament  with 
mixed  questions  of  law  and  fact,  which  are  always  left  to  the 
jury,  undertheadviccand  instructionsof  thecourt.'  Thus,  where 
the  plaintiff  in  ejectment  had  verbally  declared  that  he  had  "  sold 
tho  lease,"  under  which  ho  claimed  title,  to  a  stranger,  evidence 
of  this  declaration  was  admitted  against  him.^  It  involved  the 
fact  of  the  niakin<r  of  an  instrument  called  an  assignment  of  the 
lease,  and  of  the  delivery  of  it  to  the  assignee,  as  well  as  tho  legal 
effect  of  the  writing.  So,  also,  similar  proof  has  been  received, 
that  the  party  was  "  possessed  of  a  leasehold ; "  8  "  held  a  note, "  * 
"had  dissolved  a  partnership,"  which  was  created  by  deed;*  and 
that  the  indorscr  of  a  dishonored  bill  of  exchange  admitted,  that 
it  had  been  "  duly  protested. "  *  What  the  party  has  stated  in  his 
answer  in  Chancery  is  admissible  on  other  grounds ;  namely,  that 
it  is  a  solemn  declaration  under  oath  in  a  judicial  proceeding, 
and  that  the  legal  effect  of  the  instrument  is  stated  under  the 
advice  of  counsel  learned  in  the  law.  So,  also,  where  both  tho 
existence  and  the  legal  effect  of  one  deed  are  recited  in  another, 

*  Bloxam  v.  Elsie,  1  C.  &  P.  G5B  ;  a.  c.  By.  &  M.  1B7.  See  to  tbe  oitme  point,  R<-x 
V.  Hube,  Peake'i  Cas.  132  ;  Tbonias  v.  Ansley,  6  l-:!>|>.  80,  Scott  v  CInra,  3  Ch<ii|.I>. 
23fl  \  Rei  T.  CareinioD,  8  Eaxt,  77  ;  HarriKon  v.  More,  Phil.  &  Am.  m  Kvitt.  3S5,  ii.  ; 
IPhil.  EviU.  347,  D.  i  Rex  r.  tiiliabitHntaorCii.stIe Morton,  3  B.  &  Aid.  6ii. 

•  Bre«err.  Palmer,  3  E»p.  213;  RfK  ».  Inh.ibitanl- of  Holy  Trinity,  7  B  kC.  Cll  ; 
:.  1  Han.  k  Ry.  444  ;  Strother  t>.  Barr,  G  Bing.  13Si  Ramsbottom  s.  Tiiubriiliji^,  2 

I  I 
S21. 

*  Doe  il.  Uwden  «.  Watson,  2  SUrk.  230. 

•  DiRby  V.  Steel,  3  Canipb.  115.  '  Sewell  e.  Stnbbs,  1  C.  4  P.  73. 

•  EhM  >1.  Waithmni]  v.  MiIm,  1  Stark.  ISI  ;  4  Campb.  375. 

*  Qibbong  r.  Cogjton.  2  Cnnipb.  138.  Wliether  nn  mlmiaiiion  of  tbe  coontelfeit 
character  iAk  bank-note,  wliiuli  tlio  parly  hail  [ns9e<l,  is  siiHicienl  eiidence  of  the  fact, 
wHboat  [oixlDciiig  tba  uotc^  quart ;  miul  ««e  CuimnoDwenltli  v.  Bigelov,  S  Mel.  aSij, 
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the  solemnity  of  the  act,  and  the  usual  aid  of  counsel,  take  the 
case  out  of  the  rea«oa  of  the  general  rule,  and  justify  the  admis- 
sion of  such  recital,  as  ftatiafactory  evidence  of  the  legal  effect  of 
the  instrument,  as  well  as  concluBivo  proof 'of  its  execution.' 
There  are  other  cases  vbich  maj  Beem,  at  first  view,  to  consti- 
tute exceptions  to  the  present  rule,  but  in  which  the  declarations 
of  the  party  were  admissible,  cither  as  contemporaneous  with  the 
act  done,  and  expounding  its  character,  thus  being  part  of  the 
ret  gettee;  or,  as  establishing  a  collateral  fact,  independent  of 
the  written  instrument.  Of  this  sort  was  the  declaration  of  a 
bankrupt,  upon  his  return  to  his  house,  that  he  had  been  absent 
in  order  to  avoid  a  writ  issued  against  him;^  the  oral  acknowl- 
edgment of  a  debt  for  which  an  unstamped  note  had  been  given;* 
and  the  oral  admission  of  the  [^rty,  that  he  was  in  fact  a  mem- 
ber of  a  society  created  by  deed,  and  had  done  certain  acts  in 
that  capacity.  10 

1  Aahmon  v.  Hud*,  7  C-  a  P.  601 ;  Disbj  v.  8t««1,  S  Caiopb.  US  ;  Biir1d){h  ■. 
Btibba,  (>  T.  R.  4afi  ;  Weft  p.  Durii,  7  Eiut,  US ;  Pant  v.  Mask,  S  Y.  A  J.  116 ;  Breloo 
V.  Copa,  Paake'i  Cm.  80 

•  Kewmin  e.  Birelcfa,  1  H.  &  H.  888- 

u  jUdtnou  8.  Cky,  1  SUric.  40fi  ;  Aanvj  v. 
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§  98.  DlTMt  and  bennar  ArldonoA.  The  first  degree  of  moral 
evidence,  and  that  which  is  most  Batisfactory  to  the  mind,  is 
afforded  by  our  own  senses ;  this  being  direct  evidence  of  the 
highest  nature.  Where  this  cannot  be  had.  as  is  generally  the 
case  in  the  proof  of  facts  by  oral  testimony,  the  law  requires 
the  next  best  evidence;  namely,  the  testimony  of  those  who  can 
speak  from  their  own  personal  knowledge.  It  is  not  requisite 
that  the  witness  should  have  personal  knowledge  of  the  main 
fact  in  controversy,  for  this  may  not  be  provable  by  direct  testi- 
mony, but  only  by  inference  from  other  facts  shown  to  exist 
But  it  is  requisite  that,  whatever  facts  the  witness  may  speak 
to,  he  should  be  confined  to  those  lying  in  his  own  knowledge, 
whether  they  be  things  said  or  done,  and  should  not  testify  from 
information  given  by  others,  however  worthy  of  credit  they  may 
be.  For  it  is  found  indispensable,  as  a  test  of  truth  and  to  the 
proper  administration  of  justice,  that  every  living  witness  should, 
if  possible,  be  subjected  to  the  ordeal  of  a  cross-examination, 
that  it  may  appear  what  were  hia  powers  of  perception,  his  op- 
portimities  for  obBerratiou,  his  attentlveness  in  observing,  the 
strength  of  his  recollection,  and  his  disposition  to  speak  the 
truth.  But  testimony  from  the  relation  of  third  persons,  even 
where  the  informant  is  known,  cannot  be  subjected  to  this  test; 
nor  is  it  often  possible  to  ascertain  through  whom,  or  how  many 
persons,  the  narrative  has  been  transmitted  from  the  original 
witness  of  the  fact;  It  is  this  which  constitutes  that  sort  of 
■econd-hand  evidence  termed  "hearsay." 

§  99.  Ha«T«ar.  The  term  heanag  ts  used  with  reference  to 
that  which  is  written,  as  well  as  to  that  which  is  spoken;  and, 
in  its  legal  sense,  it  denotes  that  kind  of  evidence  which  does  not 
derive  its  value  solely  from  the  credit  to  be  given  to  the  witness 
himself,  but  rests  also,  in  part,  on  the  veracity  and  competency 
of  some  other  person. "(a)  Hearsay  evidence,  as  thus  described, 
1  1  Phil.  End.  185. 
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JB  nniformlj  held  incompetent  to  establish  any  tpeclfie  fact, 
which,  in  itB  nature,  is  suBceptible  of  being  proved  by  witneases 
who  can  apeak  from  their  own  knowledge.  That  this  apeciea  of 
testimony  supposeB  something  better,  which  might  be  adduced  in 
the  particular  case,  is  not  the  sole  ground  of  its  exclusion.  Its 
extrinsic  weakness,  its  incompetency  to  satisfy  the  mind  as  to 
the  existence  of  the  fact,  and  the  frauds  which  may  be  practised 
under  its  cover,  combine  to  support  the  rule  that  hearsay  evi- 
dence is  totally  inadmissible.* 

§  100.  Oilgiiial  and  hoanay  aTtdeooa  dUtliiKiit>hod.  Before  We 
proceed  any  farther  in  the  discussion  of  this  branch  of  evidence, 
it  will  be  proper  to  diatinguish  more  clearly  between  hearsay 
evidence  and  that  which  is  deemed  original.  For  it  does  not 
follow,  because  the  writing  or  words  in  question  are  those  of  a 
third  person,  not  under  oath,  that  therefore  they  are  to  be  con- 
sidered as  hearsay.  On  the  contrary,  it  happens,  in  many  cases, 
that  the  very  fact  in  controversy  is,  whether  such  things  were 
written  or  spoken,  and  not  whether  they  were  true ;  and,  in  other 
cases,  such  language  or  statements,  whether  written  or  spoken, 
may  be  the  natural  or  inseparable  concomitants  of  the  principal 
fact  in  controversy.'  In  such  cases,  it  is  obvious  that  the  writ- 
ings or  words  are  not  within  the  meaning  of  hearsay,  hut  are 
original  and  independent  facts,  admissible  in  proof  of  the  issue. 

§  101.   Rapntatlon,  ■tatemsntB  aa  facta.      Thus,  where  the  ques- 
tion is,  whether  the  party  acted  prudently,  wisely,  or  in  good 
faith,  the  information  on  which  he  acted,  whether  true  or  false,    . 
ia  original  and  material  evidence.     This  Is  often  illustrated  in 
actions  for  malicious  prosecution;'  and  also  in  cases  of  agency 

^P«r  Marshall,  C.J.,  In  Mima  Queen  d.  Hepburn,  7  Cnnch,  SBO,  295,  299;  Davji 
p.  Wooil,  1  Wbrat,  8,  8 ;  Res  v.  KriBnell,  8  T.  K.  707. 

*  Bartlpt  V.  Delprat,  i  Mass.  70S  ;  Du  Boat  n.  Bereaford,  S  C>Tnpb.  Bll.  Under 
thin  head,  it  has  been  held  that  where  one  claimed  to  bava  procured  a  pistol  ta  defend 
himself  agnJDat  the  attuck  of  another,  apon  the  eround  of  cerlaiu  infonnatiaQ  received 
fratii  othen,  sash  inrormation  becomennn  original  fact,  proper  to  be  proveil  or  dlBprored 
iu  the  case.     People  v.  Shea,  S  Cnl.  G3S. 

>  Taylor  n.  Willana,  S  B.  &  Ad.  B45.  So,  to  Tedaee  the  damages,  in  an  action  far 
libel.     Colman  v.  Southmck,  9  Johns.  15. 

HayHes,  71  N.  C.  79  ;  Campbell  e.  State,  any  declarations  bj   himself  in  hia  own 

8  1'ex.  Ap)i.  84  ;  Ashcraft  o.  De  Armond,  favor  to  a  third   purty,  in  abai'iice  of  tha 

44  lon-a,  229  ;  Siiasei  Peerage  Csk,  11  CI.  other  party  to  tlie  Huit,  ere  in  general  mere 

&  Fill.  SS,  u.  113  i  Schooler  e.  SUte.  57  hearsay  and  not  admistible.     Whitne;  c. 

Ind.  127  ;  Slnpjlton  r.  Gongh,  22  Eng.  Houghton,  125    Mass.   451  ;     Kourso   v. 

L.  &  El).  276;  2  El.  A  Bl.  933.     As  a  Noiine,     118      Mass.     101  ;     Woodward 

part;  to  a  suit   cannot  rely   upon  state-  d.  LesTitt,  107   Mnss.  453;   Tread  way  o. 

nienta  made  by  him*el/  iu  his  oimt  favor,  Treadway,  5  Bnidw.  478  ;  Ward  v.  Ward, 

unless  he  takes  the  xtand  as   ■  witness,  37   Mich.   2C3 ;    Stephen,  Dig.  of  End. 

although  his  admUsions  againil  his  owu  art.  IS. 
ititerest  are  always  evidence  againtt  bim, 
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and  of  tmstB.  So,  also,  leiteri  and  convertation  addressed  to  a 
person,  whose  sanity  is  the  fact  id  question,  being  connected  in 
eridence  with  some  act  done  by  him,  arc  original  evidence  to 
show  whether  he  waa  insane  or  not*  The  replies  given  to  in- 
quiries made  at  the  residence  of  an  absent  witness,  or  at  the 
dwell ing-houae  of  a  bankrupt,  denying  that  he  was  at  home, 
arc  also  original  evidence.^(u)  In  these  and  the  like  cases,  it  is 
not  necessary  to  call  the  persona  to  whom  the  inquiries  were 
addressed,  since  their  testimony  could  add  nothing  to  the  credi- 
bility of  tho  fact  of  the  denial,  which  is  the  only  fact  that  is 
material.  This  doctrine  applies  to  all  other  communications, 
wherever  the  fact  that  such  communication  was  made,  and  not 
its  truth  or  falsity,  is  the  point  in  controversy.*  Upon  the  same 
principle,  it  is  considered  that  evidence  of  general  reputation,  (f ) 

■  Wheeler  b.  AMeraon,  3  Hngg.  Eccl.  S74,  608  ;  Wriaht  v.  Tntlisu,  1  Ad.  &  El.  3, 
8 ;  a.  c.  7  All.  ft  £1.  313  ;  li.  c.  4  Biiig.  N.  C.  439.  WFethar  leiteis  addressed  to  ibR 
nerson  whose  saniiy  is  in  lesue  nre  uiltnmible  eviilence  to  prove  how  lie  win  treated 
b;  those  who  knew  him,  without  9ho<iTir)g  any  reply  an  his  [tsrt,  or  any  other  xct  con- 
nected with  the  letters  or  their  eontents,  was  a  ijiirstion  much  discussed  in  Wiiglit  i-. 
T^Iham.  Their  admissibility  was  strongly  nrged  as  evidence  of  the  manner  jn  which 
the  person  tras  in  tact  treated  by  thow  nho  knew  him  ;  but  it  was  replied,  that  the 
effect  of  the  letters,  alona  considered,  was  only  to  show  what  were  the  opinitma  of  ttie 
writers;  and  that  mere  opinion?,  iijion  a  distinct  foci,  were  in  general  inadmissible  ) 
bnt,  whenever  admissible,  they  mu!it  be  proved,  like  other  facts,  by  the  witness  him- 
self nnder  oath.  The  letters  in  this  case  were  admitted  by  Gumey,  B.,  who  held  the 
assises  ;  and  upon  error  in  the  Eicbequer  Chamber,  four  of  the  learned  judges  deemed 
them  rightly  admitted,  and  three  tboufjht  otherwise  ;  bnt  the  jwint  was  not  decided,  h 
ventre  de  Ttoeo  being  awarded  on  another  ground.  See  1  Ad.  £  El.  3  )  and  7  Ad.  Il  El. 
329.  Upon  the  new  trial  befora  the  same  judge,  the  letters  were  again  received  ,  end 
for  thiscanse,  on  motion,  a  new  trial  was  granted  by  l.ord  Denman,  C,  J.,  and  l.it- 
lledale  and  Coleridge,  JJ.  The  cause  was  then  again  tried  before  C'oli-ridge,  J.,  who 
rejectnl  the-  letter;  anil  exceptions  being  taken,  a  writ  (if  error  was  ngniii  bronght  iii 
the  Exche<|iier  Chamber  ;  where  the  six  learned  jiidges  present,  being  divided  et|iinlly 
npon  the  qiteslioii,  the  judgment  of  tbe  King's  Bench  was  affirmed  (see  7  Ad.  &  El. 
813,  408),  snd  this  judgment  was  afterwarils  alfirmo.1  in  the  Honw  of  l.ords(see  * 
Bing.  N.  (;.  489)  -,  a  lflrf;e  majority  of  the  leemeil  judges  concurring  in  opinion  lliac 
letters  addresse<l  to  the  party  were  not  admissilile  iti  evidence,  unleNS  connerteil.  by 
proof,  with  some  act  of  his  own  in  regant  to  the  li-tteri  themselves,  or  their  contents. 

*  Croshy  e.  Percy,  1  Taunt.  384  ;  Morgan  c.  Morgan,  »  Bing.  35!^  ;  Sumner  i-.  Wil- 
liams, 5  Mass.  444  ;  PelletrcHU  u.  Jnckwn,  11  Wend.  110,  123,  124  ;  Key  v.  Shaw,  8 
Bing.  320  ;  Phelps  «.  Koot,  1  Conn.  387. 

•  Whitehead  v.  Scott,  1  Moo.  ii  R-  £  ;  Shott  o.  Streatlield,  Id  8 :  1  Ph.  Evid.  188. 

(a)  So  it  the  issue  it  upon  the  bankrupt  the  acta-      Such  declarations  are  ■  part 

luring  absconded,  his  declarations  as  to  his  of  tbe  to  gttUe.    They  HccomiMtny  the  act, 

intention  to  return,  made  at  his  departure  the  nature,  object,  or  motive  of  which  is 

fixHnhia  place  of  husiuess,  are  admissible.  «   proper  subject  of  iniiiiinr.      They  aio 

United  States  ».   Penn,   13  Bankr.   R.'g.  verbal  ecta,  and  as  auth  are  legal  evidente 

494.     So  if  the  question  is  whetbrr  one  is  of  tbe  intention. "    Etna  ii.  Brewer,  78  iJr. 

"avoiding  or  evailing  "  eivil  pnweis,  an-  379. 

Bwan  given   at   his  reaidencu  to   iiersoua         ('<)  Oli  thisaiibject,  I.onlJ.,  in  Walktr 

nlliDg  there  to  serve  process  an;  admisai-  t.  M.wra,  122  Mass.  SOI,  says  ■  "  The  dis- 

ble.      BuBwolI    e.    Lincks,    8    Daly   (N,  linctiou  between  rti>\ilnlion  and  Aeurstii/ 

y.),   &1S.       "When   the  intention   of  a  eiitietm  issonietimesdilhcultasn  nraclical 

person  ia  relevant,  that  intention  may  be  <]ueslioii,  and  is  uot  always  kept  clearly  in 

•bown  by  bii  dectaralious  at  tlietimoof  mind  in  the  introduction  of  testimony  upon 
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reputed  tnovern&ip,  fmblie  mni9r,  general  notoriety,  and  the  Hkc, 
thougli  cumpoaed  of  the  speech  of  third  peraoos  uut  under  oath, 
is  origiuul  evidence,  and  not  hearsay;  the  subject  of  inquiry  be- 
ing the  concurrence  of  many  voices  to  the  same  fact' 

§  102.  B^rMBiona  o(  Imuiik.  Wherever  the  hodHif  or  mental 
feelings  of  an  individual  arc  material  to  be  proved,  the  usual  ex- 
pressions of  such  feelings,  made  at  the  time  in  question,  arc  also 
original  evidence.  If  they  were  the  natural  language  of  the  affec- 
tion, whether  of  body  or  mind,  they  furnish  satisfactory  evidence, 
and  often  the  only  proof  of  its  eiistence.  (u)  And  whether  tfaey 
were  real  or  feigned  is  for  the  jury  to  detcrmiue.  Thus,  in  ac- 
tions for  criminal  convct-sation,  it  being  material  to  ascertain 
upon  what  terms  the  husband  and  wife  lived  together  before  the 

*  Ponlkes  *.  Selfiraj,  3  Esp.  SS6 ;  Jonet  ».  Ptrrf,  2  Eap.  4S2  i  Hex  ■.  Watton,  S 
«  Hani  D.  Blown,  IS  Vt.  87.  Eviilrni-c  of 
icrpt  ID  cises  of  Iwnkruiilcy,  by  virtue  of 

.  ..  ,  __..  ..  riiitlon.  Holts  N.  P.C«i327i  Olirer  p. 

Bartlatt,  I  Broil.  *  Bing.  2S9.  fc)  Uncai  the  question,  whelLer  ■  libellous  painting 
(HI  mide  to  represent  ■  certain  luJiviiluiil,  Lord  Klleiibinouab  iwraiitted  the  deciais- 
jona  of  the  tpMtatois,  while  looking  at  llw  picture  iu  the  eibibiliou-rooui,  to  be  giran 
Q  evidence.    Da  Boat  v.  Bereafani,  8  Cauijib.  612. 


1   general   reputaliOD  T     Hu  the  anbject  Co.  v.  Mosley,  S  Wall,  |U.  S.)  397  ;  Bacon 

beeaaoiuuchdiaeuaaedandconMderedthat  *.  Charlton,  7  Cusb.  (Mass.]  681  :  Hatch 

there  in  in  the  puUic  mind  a  uniTorm  and  v.FulIer,  131  Main.671  i  State  v.  Kowanl, 

coocnrreut  sentiment  which  can  be  stated  S2  Vc  380  ;  Samlets  v.  Rei^ler,   1   I>iik. 

•aa  facti    By  the  public  mind,  ofcourw,  Terr.  ISl ;  Elliott  e.  Van  Bui«n,  33  Hiih. 

ii  not  meant  the  miDil  of  the  whole  public,  49 ,  Towle  v.  Blake,  43  N.  H.  93 ;  Tuvlor 

butofthatijortion  ut  the  public  which  ii  u.  Onnd  Trunk  R.  R.  Co.,  Id.  3U4  ;  6og- 

cogniunl  ol  and  luterested  in  the  matter  era  v.  Grain,  SO  Tex.  2S4.     Id  OraiiJ  Kut- 

of  inquiry."  his,  ic.  R.  R.  Co.  u.  HuDtley,  3S  Mich. 

(c)   ETidenca  of  the  general  reputation  637,  it  wu  held  that  expreaions  of  |Min 

of  a  merchant  among  his  fellow  merchants,  uttered  diirin)(  an  examination  by  physi- 

I*  to  the  [act  of  hi.t  solrancy  seems  to  be  clans,  made   for  tlie  expr»Ba  purpose   of 

freely   admitted.     Thus  the   fact   that  a  enabling  ihein  to  testify  in  a  suit  which 

debtor  was  reputed  jntolvent  at  the  time  was  already  begun  and  was  bated  on  tha 

uf  an   alleged  friuiiuleiit  prelerence  of  a  injury  causing  the  pain,  were  inidmissiWa. 

creditor  is  competent  evidence  tending  to  It  seems  that  these  inralidatinK  facts  ap- 

show  that  hi«  jireferred  cmlitor  had  r«-  plied  nwre  jiropeily  to  the  credibility  of 

sonaUe   cause  ti>  believe  him  insolvent,  the  evidEnce  alter  it  was  in,  than  lo  its 

Leeu  Kilbnm,  S  Gray  (Mass.),  GS4.  And  eompttncy.    Murphy  v.   Kew  York,   Ac 

the  fact  that   he  was  in  good  rejiute  as  R.  R.  Co.,  66  Hnrb.  (N.  Y.J  12G. 

to  property,  niay  likewise  be  ]iraved,   to  The  natural  expreaiionsofdisgnstatan 

show  that  lucli  a  ereditor  had  Dot  reason-  offensive  smell  are  admissible  in  an  nciiun 

able  canse  to  IwHieve  htm  insolvent.     Bart-  for  a  nuisance.  Kearney  v.  Farell,  28  Cunn- 

lelt  e.  Decreet,   4  Id.   IIS  j  Heywood  «.  817.     Exclamationa  tending  to  show  the 

Heed,  Id,  674.     In  both  cases  ihr  teeti-  existence  of  ino/ua  are  also  admissible  to 

mony  in  sdmisailile  on  the  ground  tlist  the  prove  malice.     Terrell  «.  Com.,  13  Bnah 

belief  of  men  as  tu  matters  of  which  tliey  (Ry.),  246. 
hare  not  pcraonal  ksowledge  is  leiuonsUy 
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seduction,  flieir  language  and  deportment  towards  each  other, 
thoir  correspondence  together,  and  their  converaations  and  cor- 
respondence with  third  persons,  are  original  evidence.'  But,  to 
guard  against  the  abuse  of  this  rule,  it  has  been  held,  that,  be- 
lurc  the  letters  of  the  wife  can  be  received,  it  must  Ix:  jirored  that 
they  were  written  prior  to  any  misconduct  on  her  part,  and  when 
there  existed  no  ground  for  imputing  collusion.*  If  written  after 
an  attempt  of  the  defendant  to  accomplish  the  crime,  the  letters 
arc  inadmisaiblc.'  Nor  are  the  dates  of  the  wife's  letters  to  the 
husband  received  as  sufTicient;  evidence  of  the  time  when  they 
were  written,  in  order  to  rebut  a  charge  of  cruelty  on  his  part; 
because  of  the  danger  of  collusion.*  (b)  So,  also,  the  representa- 
tion by  a  Biek  perton  of  the  nature,  symptoms,  and  eGfects  of  the 
malady  under  which  he  ia  laboring  at  the  time,  are  received  aa 
origiaal  evidence.  If  made  to  a  medical  attendant,  they  are  of 
greater  weight  as  evidence;  but,  if  .made  to  any  other  person, 
they  are  not  on  that  account  rejected.  *(c)    In  prosecutions  for 

I  Trelnrnry  v.  ColinaB,  2  SUrk.  191  :  8.  c.  1  B>td.  k  Aid.  90  :  Willii  a.  Benwrd, 
8  Btog.  S70  i  EtMm  v.  Fiucett  2  Esp.  SS!  ;  Winter  g.  Wroot,  I  Ho«.  kH.t<U;  QU- 
elui«t  e   Bdc,  8  Watti,  355  ;  Tbomnson  v.  TrevuiioD,  Skia.  402. 

■  Edwaidi  •.  Crock,  4  E«p.  S9  ;  TreUwoey  v.  Colmui,  1  Bun.  U  Aid.  M  |  1  Pha 
VVid.  190. 

*  Witton  *.  WcbtbBT,  7  C.  &  P.  198. 

*  Houluton  K  Smvthfl,  2  C.  ft  P.  23  :  TrelawnBy  ■>.  Caiman,  I  Barn,  k  Aid,  M. 

*  AvMon  V.  Lord  Kuinaird,  6  Eari,  188  ;  1  Ph.  Evid.  191  ;  Gnj  o.  Young,  Harp. 
S8 ;  Gilchriit  v.  Bale,  8  WatU,  355. 


to  shuw  a  cartain  il 

of  tUa  wile,  har  dwlaratiani  to  Lliird  per-  ough,  99  Id.  47  ;  Dundw  v.   Lansing  75 

■on*  on  that  lutyect,   tziireHive  of  b«r  Uich.  502;  Hayoa  Wnicbt,  S3  Hich.  40 ; 

niAita]  fMlin^  an  admisBible  in  favor  of  CoUiiu  ».  Watcra,   54   ill.   485  ;    lllinoi* 

tba   husband.    Jacobi  «.   Whiteomb,    10  Centr^  K.  R  Co.  v.  Button,  42  Id.  438 ; 

Cush.  (Maw.)  3S5.  Grand  EUpids,  ftc  K.  K.  Co.  >,  Huntlef, 

M  Fav    V    Hailaa,   128    Has*.   244;  SS  Mich.  S 37  ;  Denlon   d.  State.  1   Swan 

BacQD  «.  Charlton,  7  Giuh.  (Man.)  581;  (Tenn.),379t  Smith  v  Stata, 53  Ala.  48S. 

Earl  >.  Tapper,   45    Vt   275  ;    SUte   p.  In  Barber  0.  Mernam.  11  Allen  (Mass  ). 

Howard.  32  Vt  380;   Hatteson  t>.   New  S22.  the  Court  uwalanguaKd  which  would 

York,  ftc.   R.   R.  Co.,  02  Barb.  (N.  Y)  leem  to  imp);  that  the  declarations  wer« 

S61 1  a.  c.  35  N.  Y.  487 ;  Taylor  r.  Rail-  admiuible  an  to  ptat  eeattt,  wlien  made  to 

war  Co.,  48  N.  H.  809  ;  Norri)  v.  [I.<«er-  a  pKi/naan,   for  medical   advic«.     It   is, 

hill.  SS  N   H.  SO ;  Gnr  i.  HcLxuKhlin,  however,  aa  ofrifar  dvttum  in  tha  case,  and 

28  Iowa,  279.     The  rule  admits,  liowever,  the  jreneral  current  of  authority  Is  contrary. 

only  eiclauutioni  of  present  ]>ain  nr  etate-  Tbere  are,  however,  Stalea  in  whicli  a  ilif- 

•nents  of  ptesent  ayniptnmi.     All   titate-  ferent  mlu  pii>ts  in  rrfpnl  tn  the  tiliiiiMi- 

liiPTitit  made  by  (lie  Hick  lierson  relating  to  bility  of  relatioua  of    [msI   tiii'ilii::il    [ji:ts 

put   trausactioni,   however  closely   tbey  relating  to  the  injury  and  !jyin|-tviiia"l  (lie 

may  be  ronnwlcd  with  the  present  siuk-  mtieut,  anil  eren  as  (n  tliv  laiisi^  nl  the 

'"  It  held  in  moat  Slatvs)  lujury,  when  the  relations  ■ 
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rape,  too,  where  tho  party  injured  i»  a  witncsfl,  it  is  mate-'ia!  to 

show  that  she  made  complaint  of  the  injury  while  it  was  yet 

Uintd.     In  tbosc  State!,  sugh  irtatinoi  of  taitifviu);,  u  ■  witness  iu  his  own  lirbair. 

pMt  Milfcrilijil,  fealings,  or  symgitoms,  ire  woulil !«  dv]>rivMl  of  tliat  corroboritinn  nf 

then  ■dmianlile,     Tliiu  It  liu  dmd  beM  hia  eviileuce  to  wbicli  be  isjiutlyeutitled. 

that  niiliyiicUii  may  testily  to  ■  atatemfnt  Eviiletice  luay  tie  jjiveu  Ilist  a  iwrsuD  »\t- 

or  nartative  piven  by  -t  ]iatielit  iii  ralatioa  praicd  to  be  in  great  hsoiiv  ;  was  emaci- 

totiiscunJitiuD,  syui]ituniB,  sensalioDSiHiid  at«d,  louiieil  bagman  I  auJ  Teeblp,  am)  wbv 

(cptings,  botb  jiasl  aud  iireseiil,  aud  ertii  uot  tbal  he  sciEaunnl  riotu  ]iaiii  1    Whether 

tbecauMortheiojurvor<lisrue,wbpD8Uch  aucb  «xclituatioii-i  wrn-  i<-al  nr  Mffiid,  j« 

(tatementa  were  receired  dunog  tre^tlmeDt,  always  to  be  detemiiritid  t>y  tlie  Jury  ;  and 

and   were    uecessary   lo  an    eiaminaCion  beiice,  this  is  a  very  itafe  spovs  of  evi- 

with  a  view  to  treatment,  or  when  Ib^y  are  deuce  to  be  received.     So,  loo,  the  nbsettce 

Dectaaary  to  enable  biui  lo  jtive  his  0]iiDiuli  or  auch  exclnmatians  witti  otlirr  sppear- 

ai  an  exjiert  witness.     Quaife  v.  Cbicagu,  luces,  may  Ik  moved  a%  n  ciiuumslaiii'e 

kc.  R.  w,  Co.,  40  Wis.  S13  ;  Cleveland,  bearing  u[Kni   the  quealiou  or  sutTerinf;." 

Col.  C.  t  Ind.  K    K.  Co.  «.   Kewell.  ]04  Followin;;  the  indications  of  thix  case,  [be 

Ind.  269;  Luuisville,  New  Alb.  &  Chic  New  Yojli   Court  of  ApjieaU  in  a  Ulrr   ~ 

H.  K.  Co.  «.  Falvey.  104  Ind.  4Ifl.  case  has  gone  aUll  farther  aiid  eicludi^ 

The  eiiatence  of  the  rule  admitttog  any  comiiiaints  of  |tresent  iiain  made  Mime  dav* 

exclamatiODa  o(  pom,  etc,  is  lused  ii|ion  arter  the  injury.     KdcIie  d,  Ktooklvn  City 

the  necessity  of  such  evidence  from  tlie  la-  A  Newtown  K^  R.  Co.,  lOS  N.  Y.  296.     In 

(eut  nature  ot  the  facti  proved  liy  iL     Tlie  IhU  case  the  lestimony  of  athird  jiRrly  waa 

ruleallowins  parties  lo  testify  in  their  own  introduced,  subject  to  exL-ejition,  that  the 

behalf  baa  tberefoie  had  agrent  flTerl  upon  plaintirT,  some  Hays  after  the  ha|i)>eiiinf:  of 

the  rule  uow  under  discussion.     In  New  the  accident  which  caused  hpr  injury,  com- 


Yorlt,  this  point  has  recently  been  thor-  iilained   that  the  was  hiilTenng  | 

oaghly  gone  into  and  the  rule  inucb  lim-  her   injured   ann.     Thf   wiliii-^s  tint  line 

lt«t   by  various   cases,   the  mle  as  now  testify  Ihat  on  these  occasiou.t  the  I'lain- 

exiating  in  that  Stute  admitting  only  auch  tilf  screamed   or   giaatied   or  pave  otlir 

1  !.._.  •._.  .1  _  •  nianifestationa  of  a  "eenrmxlv  luvoluntaiy 
Uature  and  indicative  of  budilv  sutfenng, 
but  he  jiroved  simple  ^tatenieutit  or  declar- 

.     .  ations  njadp  by  pbiiitifl;  that  she  was,  at 

r.  ConayIsl.lt  B.  R.  B-Co.,  9S  N.  Y.  137.  Ibe  time  of  making  them,  vufferinc  pain  in 

"  Screaming  or  some  similar  eiclamation  her  arm.     The  gitaintilf  wa.s  her^lfaworti, 

is  the  natural  laniniage  of  [lain  in  h.11  men,  and  proved  the  injury  and  the  ]mio.     The 

and  in  all  animals  as  well.     It  usually,  and  coaditioD  of  the  ann  the  niRht  of  the  bcci- 

tJmast    invariably,    accomiianies    intense  dent  was  also  proved,  that  it  whs  very  much 

pain  ;  and  lience,  such  exclamatiunH  have  swollen  nnd  black  nil  around  it,  ami  sub- 

always   been   leceived   as  competent   evi-  aequeully  reil  and  tnilamed,  and  continued 

deuce,  tending  to  »how  suSeriug.     And  it  swollen  mora  or  less  lor  s  loni;  tiiue.     The 

IS  said  to  lie  onginat  evidence.     While  the  court  discussed  the   admissibility  of  the 

neceaaity  for  inch  evidence  is  not  so  great  complaint  of  |iain  as  lollows  -    "  Prior  lo 

iiince  [larties  have  been  {wrmitleii  to  be  the  time  when  inrties  were  allowed  tn  be 

witnesses  in  their  own  behalf  as  it  was  be-  witnessea,  the  rule  in  Ihii  class  of  casea 

fore,  yet,  the  rule  allowing  such  evidence  pei^iitted  evidence  nf  this  nature.     Cald- 

baa  not  been  abrogated,  and  it  must  still  well  v  Mur|>hv,  11  V.  Y.  4lft ;  Werely  n. 

have  operation.     The  person  injured  may  Persons,  28  N.  Y.  344.    Tlirse  cases  iliow 

be  dead,  or,  for  anme  reason,  nnahle  lo  teit-  that  the  evidence  wiu  not  confined  to  lbs 

tify  ;  and  in  such  caMS,  certainly,  llie  ne-  time  of  the  injury  or  to  the  lueie  exclaina- 

cesaity  lor  the  reception  of  such  evidence  tions  of  pain.     The  admissibility  uf  the 

exists  now  a»  formerly      Although  tlie  in-  evideme  was  put  in  an  opinion  of  Judge 

jured  person  is  %  witness  and  testifies  at  Deiiio,  lo  11  N,  Y.  suprn.  ii|>on  the  uects- 

the  trial,  the  exclamations  cf  jiain  made  sity  of  the  case  as  beina  the  imlv  lueaDSby 

by  Mich  jierson  may  be  proveii  and  useil  to  which  the  condition  uf  the  MifTeror,  .is  lo 

coiroborstfl  other  evidence,  and  In  eive  a  enduring  pain,  could  iu  mauy  inslames 

more  larticuUr  nnd  vivid  description  of  be   proved.  ,  .  .  After   the    adoption    of 

his  or  bi-r  condition.     If  evidence  of  the  the  amendment  to   the  Code   permitting 

exclamations  which  are  the   natural  cou-  garties  to  be  witnesses,  the  rjuestion  under 

comitanla  and  siciia  of  |iain  and  suReriiig  discussion  was  somewhat  mooted  iu  Heed 

w«e  eioluded,  in  uiauj  cai>es  the  party  ».  N.  Y.  C  B.  It.  Co.  [4S  N.  Y.  5M).  by 
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recent.    Proof  of  Buch  complaint,  therefore,  is  origio&l  evidence ; 

Allrn,  J.,  in  Ibe  ronma  of  bi«  opiaion,  ttj  of  p«niiiltiii|;  such  pvideoM  nn  fiiir, 

a1tbouf[h  tliB  ureciso  |ioiDt  wai  uoC  beFora  natural,  >ud  oripnol,   and   cuiioUirative 

the  court.    Tbp  ijuestiuu  llierc  uuilFr  <Ji»-  evidrnoa  'ir  tbe  pltiiiiltir.  us  Ui  tin  Ibaa 

cuxsioD  wu  ns  to  Ibe  correctnen  at  fiet'  physical  comlilinu.     ItH  weiuJil  and  gun- 

nittiag  the  plaiutitl  Id  piure  !iis  declan-  priety  are  >iut  Ibaniriirt:  tiuivsustuiiii-d  ii|hiu 

tioDs  taado  at  the  (ioit  wbeu  Jie  waa  domi;  the  old  idaa  of  I  lia  uccaiaitv  "f  (li«  case, 

■ome  watk,  (o  n  third  peraoD.  a»  to  the  But   evidfloce  cf  viniple  ileclarattonn  of  a 

*tata  of  hi!)  bealtb.     That  is  uot  exactly  party  aiade  soiuu  linie  alter  tbt  lujury,  and 

like  the  rase  of  com  plain  Is  tuade,  notna  to  uot  io  a  phyvdaii  for  tli«  [luriiuse  of  beiug 

■  itate  of  bealLli,  hut  aa  to  a  then  present  attended  to  ['lolcaiioiiitlly,  unit  simply  niak- 

existing  pain  at  tbe  very  spot  atlt)^  tn  iag  the  Ktaleuiriil  lliat  be  <ir  she  i<i  fhrn 

have  suatained  injury,  atiil  proved  so  by  snllerinf;  pain,  it  evidencf-  of  n  totally  dir- 

other   evidence;    still.    Ibe   lemaiks    nf  ferent  natun^iii^iiilyotated,  liable  tograu 

JuUfte  Alien  on  this  bind  oi  evidence  in  e>ajy;;eretiDu,   iml  of   a   niodt  daii^cBroui 

Eeoeral,  bear  Ktriully  u]>Dii  the  natter  teoUeucy,  while  lite  furiuer  necessity  for 
erein  diacussed.  He  reviewed  in  bisnpin-  ita  idniiaaion  has  wh nil y  ceased."  "  As  is 
ion  some  oF  the  above  cases  and  others,  and  said  by  Judge  Alleu,  in  Heeil  v.  H.  Y.  C 
clainied  that  tbe  courts  had  adtnitted  the  K.  C.  Co.  (tupraj,  ibe  rnMcaaity  f<>T  gi'iHB 
evidence  from  the  necessity  of  tbe  case  as  such  declarations  in  pvideuco  wliere  the 
being  tbe  only  methoit  by  which  Ibe  con-  party  ia  living  and  can  be  kworn,  no  loiiffer 
dition  of  tbe  party  could  bo  shown  fully  eiistini;,  and  that  beiu^  llie  reiisou  fur  its 
anil  completely,  not  only  »» toHppearancM  admission,  lite  reason  of  the  rule  reosinf;, 
but  also  as  to  snSerin;;.  But  there  was  no  the  rule  itself,  Hdoptnl  with  reluctaiiue 
B4;reement  by  tlie  court  ujiou  that  branch  and  followed  cautiously,  sboulrl  also  cease. 
nf  the  case,  the  iud^ent  Roing  upon  With  the  rule  as  lierein  announced,  there 
aoother  ground.  The  caseof  Hs^nlocher  cao  lie  no  fear  nf  a  daartb  nl  evidence  as 
■,  Coney  I.  &  U.  It.  K.  C'l.  I'jO  N.  Y.  136).  to  the  extent  of  the  iniiiry  ^ud  tbe  suETer- 
dwidea  that  even  since  the  Coile,  evidence  in;  rauseil  thereby.  The  party  can  bun- 
of  exdamalims  indirstlve  oFiiaiii  made  by  self  be  a  witness  iriiriii};  ;  nod  if  dead,  the 
tbe  ]iarty  injured  ia  admissible.  The  csmi  suiTohng  is  nf  no  moment  as  it  cannot  lie 
does  not  confine  jHoaf  of  Ihese  eiclama-  comgieDiiated  /or  in  an  aclion  fay  tbe  ]>er- 
tiona  to  the  time  of  the  injury.  .  .  .  sonil  re[iresenta(ive  under  the  statute,  and 
Haviof;  thus  admitted  evidence  of  Ihia  the  eiclamationi  of  pain,  the  groans,  tbe 
kind  since  tbeadoptioD  of  the  Code  amend-  sighs,  the  screama,  can  still  Iw  admitted, 
ment,  permittinj;  parties  to  be  witnesMS,  But  we  *r«  quite  clear  that  tlie  bald  slals- 
tha  ([uesticn  is,  whether  there  is  such  a  ment  made  long  after  the  injury  by  the 
clear  distinction  beCwMii  it  and  evidence  party,  that  he  aulfeni  from  pain,  oui;ht 
of  simple  declarations  nl  a  party  that  tie  not  to  be  admitted  as  in  any  dm^ee  cor- 
was  then  Buffering  [lain,  but  fcivini;  00  robnrative  of  hi<i  teaiimonv as  tniho  extent 
other  indications  thereof,  as  tn  call  for  the  of  bis  pain."  This  last  case  was  criticised  - 
adoption  of  a  dilTerent  rule.  It  seems  to  in  a  recent  case  in  Indiana,  and  the  rema- 
ns that  there  is.  KvidenDe  of  eiclatoa.  soning  and  deciNinn  not  a;;ree>l  to.  Han- 
tiona,  groans,  and  scieams.  is  now  per-  cock  County  «.  Leggett,  tl5  Ind.  510. 
mitted  more  u|iou  the  ground  that  it  is  a  The  Indiana  court  says  as  follows : 
better  and  cloarer  and  more  vigorous  de-  ''We  have  tpven  caieful  study  to  tiM 
■cription  of  tbe  then  existing  physical  case  nl  Koche  v.  Iltooklyn,  fcc.  It.  R.  (In., 
condition  of  the  imrty  by  an  oye-witnoss,  105  N.  Y.  294,  but  wccannnt  asient  cither 
than  could  be  given  in  any  other  way  It  to  tbe  reasoning  or  the  cnndusinn  nf  tlio 
ch*Tactetii«B  and  einUins  such  condition,  court  in  that  case.  It  i'<  conceded  by  the 
Thus  in  the  very  last  case  citrd,  it  was  court  thai  tbe  rule  was  Lhsc  such  declarn- 
■faown  that  the  font  was  very  ninch  swollen  tinns  were  competent  until  I  he  enactineut 
■nd  so  Mir«  that  the  sheet  coubl  nut  touch  of  tbe  statute  |i«rniiliiii^'  iiirUes  in  Ik  wit- 
it.  How  was  the  condition  of  soreness  to  nesses  ;  but  it  is  asserted  IImI  the  rule  waa 
bo  shown  lielter  than  by  Ibe  statement  that  abnifcated  by  that  slatule.  It  nevus  Io  us 
when  so  light  an  iirticle  as  a  sheet  touubed  that  if  the  law  onre  u-,u  Ibat  such  declars- 
tlie  loot  tlio  patient  tcieaoied  with  jiain  ?  tions  weie  adiuinible,  it  waa  not  in  tbe 
It  waa  an  involuntary  and  natural  eihibi-  powerof  the  court  tnaniiul  it.  Tbaluoutd 
tion  and  )iroof  of  the  existence  of  iDt«nse  only  hedniieliyleuialaliijii.  Wlivrauslat- 
•nreosss  and  pain  Iherrfmiu.  True,  it  utit  is  iiiiiii:leil  rhsiittiiii;  llio  uninmuii-law 
mtKht  lie  simulated,  but  this  iKMsibility  is  rule,  II  is  tn  be  slricUy  inler|iie(ed,  and  !■ 
not  strong  enough  tu  oiilweigli  the  propri'  not  to  bo  cileuded  by  construction.     It  la 
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but  the  statement  of  details  and  circumgtances  is  excluded,  it 
being  HO  legal  proof  of  their  truth.<(</) 

§  103.  RflUtioiwUp.  To  this  bead  may  be  referred  much  of 
the  evidence  sometimes  termed  "hearsay,"  which  is  admitted  in 
cases  ot pedit/ree.  The  principal  question,  (a)  in  these  cases,  is 
that  of  the  parentage  or  descent  of  the  individual ;  and,  in  order 
to  ascertain  this  fact,  it  is  material  to  know  how  lie  was  acknowl- 

*  1  Eait,  p.  C.  444,  445  ;  1  Hale,  P.  C.  033  i  I  Ru«mU  od  Cnmu,  GBS  ;  Kei  r. 
Clirkp,  2Slirk.  341',  LauKhlin  v.  State,  IS  Obio,  99.  In  o  iiroaecutioo  lor  i.-0De]iiriiU( 
to  isseiolilt^  a  larne  meelinK,  For  the  purpon  of  exciting  terror  in  the  conintuuil.v,  tbe 
cooipUints  or  tvrior,  uiaiie  by  penoni  ptoreninz  to  be  alanpsd,  were  ^lerDiilteJ  <o  Ijt 
[irovrd  br  r  witnesH  wlio  heard  tbem,  without  calling  tbe  {wnoui  IbemHlrei.  R^na 
V.  ViDceiit,  9  V.  &  I'.  275. 

BD  ancient  and  trell-linoirD  rula  (bat  slat-  MalDatthepioprietf  of  Ihiicoaraa.   Parka, 

iites  in  'larogatiol]  of  Iba  common  law  muat  It.,  in  Uef;  «.  Walker,  9  Hoc.  A  R.  313  ; 

he  (tnctly  coustnied.     It  would  be  a  jilain  StejibeD,  Dig.  bT  Krid.  nnte  V.     Jn  Con- 

vioIation'oT  thia  rule  to  hold  that  n  i>t«tiita  HFcllciit,  Ibe  jiarticularit  or  the  comiilaint 

rhanciing  the  one    nils  of  law  cbanfted  are  admitted.     Stitr «,  lie  Wnlf,  S  i.'onn. 

another  anil  Todepeodpnt  one.     The  change  B3  ;  Slate  v.  Byrpp,  47Conn.  465.  fIiiNfit 

in  the  ruin  iloes  not  dimpats  the  reeiioD.  York,  Ihr  fiarticulan  are  not  aitniitleil. 

Tor  latent  injuriea  cui  oniv  tx  known  by  but  nuly  the  feet  afimunlaint     Bacdov. 

declaiatioDK  mada  at  the  time  Ibe  injured  People,  41   N.  Y.  365;   Feaplf  v.  U'Sulli- 

person   is   suUering.     But,   howeTur   thia  van,  104  N.  Y.  iHO.     Aa  to  bow  tecent 

luay  br,  tbe  rule  is  no  Mtsbliibeil  one,  and  tbe  cotuplalnt  muat  ))e,  there  ia  no  seltlnl 

u  <;ourta  cannot  legislate,  Ihey  have  DO  rule.     Tlie  Court  decide*  whether,  under 

right  to  abrogate  it.     Judicial  logislation  the  circumstances  nl  the  case,   Ibe  rom- 

In  an  evil  to  be  avoided.     Tbe  chanife  in  plaint   was  made  npoa   the  first  njipor- 

the  law  worked  by  the  statute  does  not  do-  tunitv,   and   if    Ibat   h  so,  the  fact  of 

?rivc  a  jwrty  of  atiy  coDipolent  evidence,  complaint  i%  admiseihlei  but  the  jury  may 

he  Hlatulo  adds  to  hii  rights  ;  it  snbttacta  alao  consider  the  time  elapdi^  before  the 

noLhinf;  From  them.     Allbough  thestatnte  cotnplaint  is  made,  u  bearing  upon  the 

nmkes  tbe  l>«rty  s  conipelenC  witseis,  it  probabilJtv  of  itx  tnitb.     Baccio  «.  Peoiite, 

does  not  sbridgo  his  rights  bv  taking  from  tupm ;  People  e,  O'Sullivan,  tupnty  ilig- 

him  ovidenco  competent  under  the  rulesof  gin*  v.  I'eople,  S8  N.  Y.  37T. 
the  common  law.     Wo  cannot  agree,  we        (a)  Staplicn  (Dig.   Evid.  art.  SI)  sava 

say,  in  Icavinc  thii  point,  Ibat  a  party  Is  that  such  declatatioos  aie  admissible  only 

tn  hf.  deprived  nf  legitimate  evidence  be-  in  eases  in  which  tbe  iiertigT'ee  to  which  ther 

cause  thn  slstiite  permits  him  tn  lestifv."  relate  is  tHisnu,  and  not  lo  Ihnte  in  which 

(tl)  ItcR.  V.  Hegson,  9  C.  A  P.  431.   Hr.  it  is  onlv  rtUvaiU  lo  tbe  inue.     Wfait- 

Stephen  (l)l^.    Kvid.  art   81   sUlea  this  tuck  v.  Waltets,  4  C.  ft  P.  37S.     This  is 

prinriple   genenillv   ■>   applicable  to  all  nndoubtodly  the  safer  rule,  but  is  not  uni- 

crinira      Rvx  v.   Wink,   6  C.  ft  P.   387.  versally  adoiitcd.  a.  g.  in  Hassacfanaetts. 

Hut  see  Havnns  o.   Com.,  Rnp.   C.t.  Va.  Thus,  in  North  BronkfirM  ».  Warren.  IS 

1S77,  3  L.  ft  Kii.   Kep.  399  j    People  r.  Gray.  174,  the  Court  aid  :   "Someorthe 

HcCrea,  32  C-ni.   98  ;    ami   a  very  able  authorities  teeni  to  limit  the  cniu|ieteucy 

discunion  ol  tbe  subject  in   Amer,  Law  of  this  s)>ecies  of  |iroofloc«iieH  where  Ibe 

Beview,  vol.  14,  p.  317  ;  vol.  IS,  pp.  1,  71.  main  subject  of  inifuiry  relates  to  jiedigree. 

The  queation  cannot  yet  be  said  to  be  set-  and  where  the  incidents  of  birth,  marriage, 

tieil  whether  the  parUatlan  of  the  com-  anddeath,  and  the  times  when  tbeae  events 

plaint  tau  lie  given  in  evidence.     That  happened  are  put  directly  in  issue;  but 

they  may  when  they  can  be  fairly  consid-  upon  principle  wecansee  noreaaon  foraueh 

ered  iwrt  of  the  ra  gtitcc  is  certain.     Reg.  a  Itmitatiou.     If  this  evidence  is  admiad- 

V.  Kyrc,  2  F.  ft  K.  S7G.    Cf.  Rec.  v.  Wooil,  bio  to  ]>rove  such  facts  .it  all,  it  is  aymWj 

14  Cox,  Or.  Cas.  46.    When  ibey  arc  not  an  iu  all  caaes  whenever  they  become  In- 

adroltsible  aa  ]>att  of  the  rat  gatn,   Ibe  fiitimate  subjecta  of  Judicial  inijuirv  and 

practice  n  usual  to  reject  Ihem,  but  tbe  inveitigation."     Cf,  Hathaway  v.   Kvan^ 

opiiuons  of   several    laarned   judgei  an  113  Mws-  267* 
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edged  and  treated  by  those  who  were  interested  in  him,  or  sus- 
tained towards  him  any  relations  of  blood  or  affinity.  It  was  long 
unsettled,  whether  any  and  what  kind  of  relation  must  have  sub- 
sisted between  the  person  speaking  and  the  person  whose  pedi- 
gree was  in  question;  and  there  arc  reported  cases  in  which  th.e 
declarations  of  servants,  and  even  of  neighbors  and  friends,  have 
been  admitted.  But  it  is  now  settled,  that  the  law  resorts  to 
hearsay  evidence  in  cases  of  pedigree,  upon  the  ground  of  the 
interest  of  the  declarants  in  the  person  from  whom  the  descent 
is  made  out,  and  their  consequent  interest  in  knowing  the  con- 
nections of  the  family.  The  rule  of  admission  is,  therefore,  re- 
stricted to  the  declarations  of  deceased  persons  who  were  related 
by  blood  or  marriage  to  the  person,  and,  therefore,  interested  in 
the  succession  in  question. '(6)    And  ffeneral  repute  i/t  the  family, 

>  Towln  V.  Yaunr,  13  Vm.  140,  117  ;  Goodright  v.  Hoia,  Cowp.  5S1.  594,  u  ex- 

Bnndad  hy  Lord  Eldan,  in  Whiteloeks  o.  Baksr,  13  Vea.  M4  i  Jobnaoa  n.  Uwwq,  3 
DS.  8d  ;  MonktoD  v.  Attorney- Geo snJ,  2  Kua*.  £  Mv.  147,  15S  ;  Civaxe  c  Barratt, 
1  Cr.  M.  A  R.  ei9,  928  ;  CaKv  r.  O'ShMiineu;,  7  Jar.  1140  ;  Gregory  v.  BauRh,  4 
Sand,  ail;  Jstvell  v.  Jewell,  1  How.  (3.  C)  231;  a.  c.  17  Peten,  S13  i  Kavwocd  c 
Banictt,  3  Dev.  t  Bat.  91  ;  Jickton  v.  Browner,  18  Johnn.  37  ;  Cliapmaii  «.  Cbapamn, 
3  Conn.  347;  Waldron  v.  Tuttle,  4  ]4.  H.  371.  The  declunlinaa  uf  a.  mMier,  lu  dU- 
{Mragemriit  of  the  tesitimicy  of  her  child,  have  beea  received  in  a  queatioa  of  lucees- 
•ioD.     Haigrave  v.  Hargnve,  3  C.  &  K.  701. 

{b)  The  Enj;llah  rule  is  Mid  to  be  thftt  Walkap  o.  Pratt,  C  Hair,  ft  J.  SI.     But 

"thedeclnnitiaiiii  mast  be  made  by  ft  da-  iu  Blackburn  e.  Crawfords,  3  Wall.  IBS, 

clarant  shuwn  to  be  iegiliwaUlij  related  by  where  C   died   leavinK   land    which   was 

tiood  to  the  prraon  to  whom  theyrelate,  or  claimed  by  children  <?  B,  who  had  been 

by  the  AustatuJ  or  mift  or  such  penon."  C's  miatreBS,   declarationa  of   B'h  sister, 

Sle[Aeii,  Dig.  Evid.  art.  31  ;  Shrewabury  aioce  dead,  to  prove  B's  matriafn:  wttli  C, 

Feenge  Cane,  7  B.  1i.  C,  26;  BreadalbiiDe  were  rqeeted.     Cf.  Mumr  >■  Mitner,  L. 

Case,   L.  K.  1   H.  L.  .Sc.   182  ;   Hitchina  R.  12  Ch.  Div.  846  ;  Cuddy  e.  Brown,  78 

0.  Eanlley,  L.  K.  !  P.  Jt  H.  248  ;  Smith  111.   41A  ;   Jonea  v.  Jones,  86  Md.   447. 

c.  Trbhitt,  L  R.   1  P.  &  H.  3S4.     Thia  Abo  Hooen  «.   Bunker,   29   N.   H.   43 ; 

lUtement  is  more   atringcnt   Iban    that  Kmeraon   >.   White,    Id.    482;    Kelley  ». 

of  Mr.  Greenleaf,  whoae  rule  admits  per-  HcGuire,   15   Ark.   G55.      Aod   girobably 

tons  "related  by  Uood  or  marriagt'    to  the  tendency  of  Courts  at  the  present  day 

the  declarant.     But  even   thiit  more  re-  would  be  to  restrict  the  declarationa  to 

lazed  statement  ia  probably  not  the  law  those  of  msmhera  of  tbe  family  near  or 

in  aome  State*.     In  Carter  v.  Hontgnm-  remote      Boone  u.   Miller,   73   Tex.  S64. 

err,  S  Tenn.  Ch.  228,  the  Court  aay  thia  The  declaraiiona  mnet  have   bepn   mads 

mte  ia  not  the  law  in  Tennenee,  and  that  anU  liUm  molam.     Hodgcii  b.  Hodf^a,  IM 

while  the  English  rule  may  ho  the  most  N.   C.   374.      Tlte  relationshi|>  must   be 

consonant  to  Donnd    principle,  and   may  established  by  evidence  liehars  the  declarn- 

answer  the  ends  of  justice  in  a  dense  |io[i-  tfans  (Thompson  i>.  Wolf,  8  Orrg.  454}  i 

nlation    and    aettled   community,   yet   it  and  declarant  must  be  dnd.     Cieeulenf  w. 

acatvely  tiitGces   in   a  iparaely  inhabited  Dubuque,  &c.   R.  R.  Co.,  31)  Iuwh,  301  ; 

community  with  a  migratory  nml  mpiilly  Northrop  t:  Hale.  78  Me.  309.     In  this 

changing    population,      Accoidingly   evt-  last  case,  the  deelamtionn  were  nlTrreil  in 

deuce  of  declarations  of  neraoas  not  so  ic-  a  rjuestjnn  of  the  validity  of  u  daini  of 

lateil  were  admitted.     To  Iha  aanie  efTect,  succeasion  to  property,  the  declaiiinl  liriug 

are  Banert  v.  Day,  3  Wash.  C.  C.  213  ;  an  aunt  of  the  claimant,  but  her  deelara- 

Bouderesu   t,    Montgomery,    4   Id.    188;  tions  bring  that  he  waa  an  illegitimate 

JackMD  n.  Cooley,  8  Jolms.  (K.  Y.)  128  ;  son. 
Pegram  v.   laabell,   2   Uen.   &  M.    193; 
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proved  by  thr  testimoDy  of  a  anrviving  member  of  it,  has  been 
conniilcred  alt  falling  within  the  rulc.'((;) 

§  1U4.  Birtli,  dMtli,  muilace.  The  term  pedlyree,  howerer, 
embraces  not  only  descent  and  rclatiunship,  but  alao  the  facts  of 
birth,  marriage,  and  death,  and  the  times  wbea  these  events 
happened.  I'bese  facts,  therefore,  may  be  proved  in  tlie  manner 
above  mentioned,  in  all  cases  where  they  occur  incidentally,  and 
in  relatiiHi  to  pedigree.  Thus,  an  entry,  by  a  doceaacd  parent  or 
(rther  relative,  made  in  a  Bible,  family  missal,  or  any  other  )»ook, 
or  in  any  document  or  paper,  stating  tho  fact  and  date  of  the 
birtli,  marriage,  or  death  of  a  child,  or  other  relative,  is  regarded 
as  a  declaration  of  such  parent  or  relative  in  a  matter  of  iicdi- 
gree.  ^  (a)    80,  also,  the  correspondenco  of  deceased  members  of 

*  Doe  V.  Griffin,  15  Eabt,  293.  There  U  no  valid  objection  to  lucli  eridenw,  be- 
ciuie  it  il  bMrsaj  upoD  hearsay,  praviiled  all  the  dec  Ian  liana  am  within  the  faTnily. 
Thui,  the  decIantioDB  of  a  deceased  lady,  as  to  what  had  l>eeii  alatrd  to  her  hy  htr  Lug- 
band  in  his  lifetime,  were  admitted.  Doe  t>.  Randall,  2  M.  &r.  20;  Monktoiiv.  Altorttey- 
General,  2  Rusa.  &  My.  ]85;  Bull.  N.  P.  295;  Elliot!  t.  PitrsoU,  1  P-ii'ra,  328,  337. 
It  ia  for  the  judge  to  decide,  vhetber  the  declarants  were  "  mem  Item  ol  tli''  family  soaa 
to  render  their  evideoee  admisaible  ; "  and  for  the  jury  to  sellle  the  ThiI  ■<>  w  Iticli  their 
declarations  relate.  Doe  d.  Daviea,  II  Jur.  607  ;  10  Q-  H.  3H.  In  regaid  to  iha 
ralue  aad  weight  to  be  giren  to  this  kind  of  evidence,  the  following  observations  of 
jjord  Langdale,  M.  R.,  are  entitled  tu  great  conHideratian.  "  !□  cases,"  said  be, 
"  where  the  whole  evidence  h  traditionary,  when  it  consists  entirely  of  family  re|>nt«- 
tiou,  or  of  statements  of  declarations  made  by  jiersoni  wlio  died  long  ago,  it  must  be 
taken  with  such  allowances,  and  also  with  such  aunpicions,  as  ought  reasonably  lo  be 
attached  lo  it.  When  family  reputation,  or  declumtjona  of  kindred  made  in  a  family, 
are  the  subject  of  evidence,  and  the  reputation  is  of  long  standing,  or  the  declarationa 
•re  of  old  date,  the  memory  as  to  the  source  of  the  reputation,  or  as  to  the  persons  who 
inade  the  declaretions,  can  rarely  be  characteriied  by  perfect  accuracy.  What  is  true 
may  becomo  blended  with,  and  scarcely  distinguishable  from,  something  that  in  erro- 
neous ;  the  detection  of  error  in  any  part  of  the  statement  necessarily  throws  donbl  upon 
the  whale  statement,  and  yet  all  tliat  is  material  to  the  cause  may  be  perfectly  true ; 
and  if  the  whole  Lie  [ejected  as  false,  became  error  in  some  pan  ia  proved,  the  greatest 
injustice  may  be  done.  All  testimony  is  subject  to  such  errora,  and  leslimony  of  this 
kind  is  mare  particularly  so  ;  and  however  diOicnIt  it  may  be  to  diitcovei'  the  truth,  in 
cases  where  theic  can  bo  DO  demonatratjon,  and  where  every  conclusion  which  may  be 
drawn  ix  subject  to  some  doubt  or  uncertainty,  or  to  some  opposing  ptobabilitiet,  the 
courts  are  bound  1o  adopt  the  conclusion  wbicli  appears  to  Test  on  the  most  solid  foun- 
dation."    See  Johnston  v.  Todd,  fi  Beav.  S99,  flOO. 

'  Berkeley  Peerage  Caae,  4  Campb  401,  418 ;  Doe  e.  Bray,  8  B.  A  C,  813  ;  Monkton 
V.  Attomey-Geni-raT,  2  Ruu.  &  My.  147  ;  Jackson  v.  Cooley,  S  Johns.  lES,  131.  per 
Tliompson,  J.  ;  Douglaas  v.  Sanderson,  2  Dall.  US  ;  Slans  Peem^tv  Case,  B  Clark  k 
Fill.  24;  Cat^ka.lden  v.  Poorman,  10  Walts,  82,  Suaiei  Peerage  Case.  11  Claik  &  Fin- 
Si  j  Watson  V.  Brewater,  1  Barr,  381.  And  in  a  recent  case  thii  doctrine  lias  been 
thought  to  warrant  the  admission  of  declaistions,  made  by  a  deceaeeil  ]ierso)i,  as  to 
where  his  family  came  fiom,  where  he  came  from,  and  of  what  place  his  father  was 
designated.     Shjelda  d.  Boucher,  1  De  Gel  &  Smala,  40. 

(c)  Webb  V.  Ttichardson,  42  Vt.  4SS  ;  Alexander  e.  Chambertin,  1  Thomn.  A  C. 

Van  .Sickle  i>.  Gibson.  40  Mich.  170;  Eaton  SCO.     So  comman  irputation  in  (lie  fam- 

«.   Tallmadge,    24   Wis.   217.      See   also  ily  is  evidence  of  the  death  of  a  member 

Copes  X.  Pratce,  7  Oi)l,  247  ;   ClemenU  v.  (Anderson  c.  Paiker,  6  Cal.  197  ;   Maaon 

Hunt,  1  Jones  (N.  C. ),  400.  k.   Fuller,   45  Vt.   29.      Cf.  Redliehl  on 

(")   Breadalbane  Case,  L  R.  1  H.   L.  Wills,  pt.  2.  J 1) ;  and  of  the  time  of  death. 

Sc  162  ;   Betty  v.  Nail,  S  Ir.  C.  L.  17  ;  Morrill  v.  Foster,  33  N.  H.  S79.    But  nut 
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the  family,  recitals  in  family  deeds,  such  as  marriugc  settle 
mentB,  descriptions  in  wills,  and  othci-  solemn  acts,  iva  original 
evidence  in  all  cases,  where  the  oral  declarations  of  the  parties 
are  admissible.^  (i)  In  regard  to  recitals  of  pedigree  in  bills  and 
answers  in  Chancery,  a  distinction  has  been  taken  between  those 
facta  which  are  not  in  dispute  and  those  which  are  in  controversy ; 
the  former  being  admitted,  and  the  latter  excluded.  ^  Uecitals  in 
deeds,  other  than  family  deeds,  are  also  admitted,  when  corrobo- 
rated by  long  and  peaceable  possession  according  to  the  deed.* 

*  BnU.  N.  P.  S33 ;  NmI  v.  Wilding,  3  Star.  1151,  jxr  WHglit,  J.  i  Doa  u.  E.  of 

Pembroke,  11  Eut,  504  ;  Wbitdocke  d.  Baker,  13  Vra.  614  ;  EllioCt  a.  Pieisoll,  I  Pet. 
S2d ;  1  Ph.  Evid.  SIS,  217,  and  |>eerHge  caoei  there  cittnl.  In  two  recent  cases,  tlia 
reeitali  in  tbe  deeds  were  beld  admimble  ouly  against  the  partiei  tu  the  deeds ;  but  in 
neithsr  nf  thoK  cases  was  tbe  iwrty  proved  to  faive  been  rp1ate<l  to  IhoM  whose  i)edi- 
grea  wu  recited.  In  Kort  «.  Clarke,  I  Ku!>s.  flOl,  the  gnuilura  recited  tbe  deatb  at  the 
tOQi  or  John  Corniiek,  tenants  in  tail  male,  and  uleclareit  Ihtimeloa  heirs  lA  tbu  bodies 
of  bis  daughters,  who  were  devisees  in  remainder  ;  itiid  iu  SJani-y  v.  Wade,  1  Mylne  & 
Craig,  m,  the  grantor  was  a  mere  trustee  of  the  estatu,  uut  lelated  to  the  mrties.  See 
alio  Jackson  d.  Cooley,  3  Johns.  128  ;  Jickwin  «.  KuswU,  4  Wend.  543  ;  Keller  tr. 
Kutz,  5  8.  b  R.  231.  If  tbe  reciUl  in  a  will  is  made  after  the  fact  recited  is  in  can- 
trarersv,  tbe  will  ii  not  xlnussiblG  as  evidence  of  that  fact,  ijusiei  Peerage  Case,  11 
Cla.-k  %  Tta.  S5. 

>  Phii.  ft  Am.  on  Erid.  SSI,  Z31  and  the  authorities  thete  cited.  Ex  parte  affida^ 
vils,  mide  several  years  before,  to  prove  pediKree  by  official  ie(|liirenient,  and  prior  to 
■nr  'ii  mota,  an  admiaiible.  Hurst  v.  Jones,  1  Wai|.  Jr.  373,  App.  3.  As  to  tbe 
flfri't  if  a  iii  mda  npra  the  admissibility  of  declaration*  and  teputation,  sea  ii^/ra, 
IS  131-134.  (e) 

•  Stoke*  t.  Dawea,  *  lUaon,  IKS. 

of  tbe  age  of  the  deeeued.     AlbertMO  v.  birth,  although   stated   therein.      Wihen 

Hubcson,   1  Dall.   90;   Kidney  v.  Cock-  v.  I^aw,  3  Starkie,  63  ;  Uuins  d.  Donovan, 

bum.  2  Russ.  &  H.    1(3;  Robinson  ».  3  Hugg  Ecc  801:  Biirgharl  v.  Angenttein, 

Blakfly,  4  Rich.  (S.  C.)  5S«.    Cf.  Roe  d.  6  Car.  &  P.  690  .   Hex  n.  Clapbatu,  4  Car. 

Kiw'liiiKs.  7  East,  290.  A  P.  29,  Rex  o.  Nortli  Petfaertoii,  5  Bnni. 

[t  ban  been  held  that  tbe  declarations  of  &  C.  508  ;  Durfi-e  o.  Abbott,  01  Micb.  476. 

adFCeased  jiarent  ai  to  the  piae*  of  birth  See  also  jiast,  S  US.  nnle. 
of  a  child  «re  iDndmiasible.     K.  e.  Erilh,  (b)  Murray  o.   Milner,  L.   R.   12  Ch. 

B  East,  5jg  ;   Wilmiugtuu  v.  BurliugUti,  Div.  845;  Blackhuni  v.  Cr^wforfla,  3  Wall. 

4  Pick.  (.Maaa-l   174;   Hraoks  v.  Clay,  3  (U   8. UBS;  Pearson  t..  Pearson.  Ifl  Oal 

A.  K.  Uanh.  (Ky.)  545  ;   Tyler  e.   Flan-  909  ;  Svharlf  v.  Kccnnr,  64  Pi.  St.  376. 
ders,   A7  N.  H.  618.     Probaljly  tbe  true  No  jiixMr  of  tbu  IviiuiienltHg  h  needed 

fjTonnd  of  refusinj;  niib  evidence  is  that  in  sucb  casos,  sk  ilie  ac<|Uiesi:ence  of  tbe 

pvFD  by  tlie  oDurt  iti  [Tuiuii  v.  PlaiiiQeld,  family    piuvKH    the    auIliRiiticity   of   tbe 

8b  Conn.  563  ;  f.  «.  that  the  evidence  is  aUten^ent      Hubbard   o.    Ltwa,  L.   R.   1 

■diutssible  only  in  cases  a(  ptdigrte,  which  Ex.  25!>. 

waa  the  original  and  proper  limit  of  tlie         (c)   Tiie  declaratiooa    munt    b«    mad* 

rale.     It  is  alio  beld  that  tbe  date  of  a  prioi  to  any   tia  mota,  but  they  do  not 

person's  birlli  may  be  testiRed  In  by  tbe  ct:a>e  to  be  admissible  hecnuse  they  vveie 

Ktiua  himsclf.altlioughof  coursehe  nmsC  made  for  tbe  purpose  of  imivetitine  the 

ve  lN.-eu  told  this  fact  and  his  evidence  mmtioii   fioDi  arisiriK.     Sti'|ilii'n,   llii;.  of 

il  therefore  hearsay.     The  evidenut  is  ad.  Evid.   art.   31.      fieikcl-'y   IVerRife  Cjse, 

mitlei)  from  the  iiBcauityof  the  caie,  and  4  Canipb.  401-417  ;  Canjolle  >'.  I'Viric,  93 

becaute  it  ii  bawd  mi  familv  tradifion  and  N.  Y.   91  ;  Biiller  *.   Houtiljiiirtrt,  7   H. 

a  person's  knnwWce  of  himself.     Com.  p.  U  i\  633:   Shedifeu  tr.    Catii.k,   2  tiw. 

Etrvenson,  112  Mass.  466.    The  lecord  of  t   Tr.    170;    Hi)l   ».    Hi><b>t,   IU   VI.  'A 

a  baptkim  when  admisiible  in  evidence  is  2SD. 
•ridence  of  Ihe  djie  of  baptism  but  not  u( 
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§  105.  insoripUoiM.  TnaeriptioTU  on  tombttones,  and  other  fa- 
neral  monumenti,  engravingt  on  rings,  imeriptiont  on  familif  por- 
traitt,  ekarU,  or  pedigree,  and  the  like,  are  also  admisaible,  as 
original  evidence  of  the  same  facts.  Those  which  are  proved  to 
have  been  made  by  or  under  the  direction  of  a  deceased  relative 
arc  admitted  as  his  declarations  But  if  they  have  been  publicly 
exhibited  and  were  well  known  to  the  family,  the  publicity 
of  them  BuppHoB  the  defect  of  proof,  in  not  showing  ^at  they 
were  declarations  of  deceased  members  of  the  family;  and  they 
are  admitted  on  the  grsund  of  tacit  and  common  assent  It  is 
presumed,  that  the  relatives  of  the  family  would  not  permit  an 
inscription  without  foundation  to  remain;  and  that  a  person 
would  not  wear  a  ring  with  an  error  on  it '(a)  Hural  and  other 
funeral  inscriptions  are  provable  by  copies,  or  other  secondary 
evidence,  as  bag  been  already  showa  '  Their  value,  as  evidence, 
depends  much  on  the  authority  uider  which  tbey  were  set  up, 
and  the  distance  of  time  between  their  erection  and  the  events 
tbey  commemorate.' 

§  106.  Fatally  oondaet  Under  this  head  may  be  mentioned 
familif  conduct,  such  as  the  tacit  recognition  of  relationship,  and 
the  disposition  and  devolution  of  property,  as  admissible  evi- 
dence, from  which  the  opinion  and  belief  of  the  family  may  be 
inferred,  resting  ultimately  on  the  game  basis  as  evidence  of 
family  tradition.  Thus,  it  was  i-cmarked  by  Mansfield,  C.  J., 
in  the  Berkeley  Peerage  Case,*  that  "if  the  father  is  proved  to 
faave  brought  up  the  party  as  his  legitimate  son,  this  amounts  to 
a  daily  assertion  that  the  son  is  legitimate."  And  Mr.  Justice 
Ashburat,  in  another  case,  remarked  that  the  circumstance  of 
tiie  son's  taking  the  name  of  the  person  wiUi  whom  his  mother, 

■  Pn  I.nrd  Erakine,  In  Voweli  v.  Tonng,  13  Ves.  144;  HooktoD  *.  Attorney- 
General,  SKuB.  AMylne,  147i  KiUuey  t>.  Cockbuni,  Id.  187;  C>moT>  PMrags,  S  CL 
k  Fin.  789.  An  ancient  pedigree,  purporting  to  Iavs  been  colledtetl  Iroui  htOorti,  M 
well  u  froni  oilier  snarcee,  km  held  admiaaible,  at  Icait  to  ihow  tlie  relilionabip  of  ya- 
Eons  deacribnl  by  tbe  fnuaer  as  liviiif;.  anJ  thererore  lo  be  pieauDied  la  kniVu  to  him. 
DriFies  r.  Lowtidf!.,  7  Scoll,  N.  R.  HI,  Anuoiial  bearings,  jnoveii  to  have  exiitad 
nLile  the  lieralilx  htil  tbe  inner  to  jiunish  usu^|»tioa^  poueawd  an  official  weight  auJ 
credit.  Bui  thin  aiilhoritr  is  thought  to  haTe  <»is«l  with  the  last  hErald's  visiiatiDii, 
111  ISM.  See  I  Phil.  EviJ  224.  At  proaut  they  amount  to  tia  more  than  fadilj 
declaratiuoa. 

*  Supra,  §  94. 

*  Sonic  leuiai-kabla  miatakei  of  lact  In  auch  tnacrlptioni  ara  mentioned  la  1  Phil. 
Brid.  222. 

*  4  Campb.  410. 

(o)  Id   North   Brookfleld   t>.   Warren,  well   n  an  iaaerijition  on  a  tombstone. 

18  day  (Mast.),  174,  a  chart  of  birthi,  Cr.Shrawibury  Peeroftr  Caae,  7  H.  L.  C.  1; 

deaths,  tx.,  kept  l>y  the  ilecmani  hung  Eaitman  d.  Martin,  19  N.  H.  153;  Hulan 

dp  ofieuly  iu  the  bouie  wa*  admitted,  a«  n  C'rau,  lU  W.  U.  WS. 
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at  tho  time  of  bis  birth,  lived  in  a  state  of  adultciy,  which  namo 
ho  and  his  descendants  ever  afterwards  retained,  "was  a  very 
stronj;  family  recoj^nition  of  his  illegitimacy. "^(a)  So,  the  dec-, 
larations  of  a  person,  since  deceased,  that  he  was  Koing  to  visit 
his  relatives  at  such  a  jdace,  have  been  held  admissible  to  show 
that  the  family  had  relatives  there.'  r 

§  107.  Marriage.  It  in  frequently  said,  that  general  reputation 
is  admissible  to  prove  the  fact  of  the  marriaye  of  the  parties 
alluded  to,  even  in  ordinary  cases,  where  pedigree  is  not  in  ques- 
tion. In  ono  case,  indeed,  such  evidence  was,  after  verdict,  held 
sutficient,  prima  facie,  to  warrant  the  jury  in  finding  the  fact  of 
marriage,  the  adverse  party  not  having  cross-examined  the  wit- 
ness, nor  controverted  the  fact  by  proof.'  But  the  evidence  pro- 
duced in  the  other  cases  cited  in  support  of  this  jiosition  cannot 
properly  be  called  hearsay  evidence,  but  was  strictly  and  truly 
original  evidence  of  facts  from  which  the  marriage  miglit  well  bo 
inferred;  such  as  evidence  of  the  parties  being  received  into 
society  as  mati  and  wife,  and  lieing  visited  by  respectable  fami- 
,  lies  in  the  neighborhood,  and  of  their  attending  church  and  publio 
places  together  as  such,  and  otherwise  demeaning  themselves  in 
public,  and  addressing  each  other  as  persons  actually  married.^  (i) 
§  108.  BMBMtas.  There  are  other  declaraiions  which  are  ad- 
mitted as  original  evidence,  bein<;  distinguished  from  hearsay  hy 
their  connection  with  the  principal  fact  under  investigation. 
The  affairs  of  men  consist  of  a  complication  of  circumstances  so 
intimately  interwoven  as  to  )>o  hardly  separable  from  each  other. 
Each  owes  its  birth  to  some  preceding  circumstance,  and,  in  its 
turn,  tvecomes  the  prolilic  parent  of  osiers;  and  each,  during  its 
existence,  has  its  inseparable  attributes,  and  its  kindred  facts, 
materially  afTecting  its  character,  and  essential  to  be  known  in 
order  to  a  right  understanding  of  its  nature.  These  surrounding 
circumstances,  constituting  parts  of  the  ret  gettoBy  may  always  be 

>  Goodriabt  v  Saxl,  4  T.  R.  356. 

■  KisliEoD  B.  Nabitt,  2  Moo.  t  K.  CM. 

1  Evans  V.  Uorxau,  2  C.  &  J.  4S3. 

*  ]  Pbil.  End.  234,  235 ;  Htrver  *.  neiT«j,  2  W.  Bl  S77 ;  Birt  t>.  Barioir,  Dong. 
171,  174  :  Read  c.  Passer,  1  &ip  213  ;  Leader  v.  Birrr,  Id.  353  ;  Do«  v.  Fleming, 
4  Bing  206  ;  Smith  v.  Smith,  1  l^Ulim.  2B4 )  Ilammick  v.  Brooion,  5  Daj,  2»U, 
2>3  i  /h  n  Taylor,  9  Paigi,  611. 

(a)  SotamarkeddiSersnceintlietnat-  100;  Goodman  >.  Goodmao,  2S  L.  J.  Ch. 

mrot  or  the  baiUnl   and   the   iigitimale  74S  ;  KofiRan  v.  Craigje,  1  UcL.  &  KoU 

cbiklrrn  14  a  fact  for  considaratioD.     Mar-  942;   Br«adalbane  Caso,   L.  H.   1   H.   L. 

ray  «.  Milnrr,  L.  H.  12  Cb.  Di*   845.  S^:  182  ;  Clayton  v.  Wardcll,  4  H.  Y.  23a 

i^)  Munay  v.  Uiloer,  L.   R.   12  Ch.  Cf  pott,  vol.  ii.  {}  4S1,  463. 
DiT.84Si  L)l8  !>.  Ellwood,  L.  H.  IS  tq. 
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shown  to  the  jury,  along  with  the  principal  fact;  and  their  ad- 
misBJbility  in  determined  b;  the  judge,  according  to  tiic  degree 
of  their  relation  to  that  fact,  and  in  the  cxerciac  of  his  sound 
diacretion;  it  beini;  eatremelj  difficult,  if  not  impossible,  tolinng 
thia  clasfl  of  cases  within  the  limits  of  a.  more  particular  descrip- 
tion.'(o)  The  principal  points  of  attention  are,  whether  the 
circumstances  and  declarations  offered  in  proof  were  contempo- 
raneous with  the  main  fact  under  consideration,  and  whether 
they  were  so  connected  with  it  as  to  illustrate  its  character.' (6) 

1  per  Park.  J.,  in  Rhwmii  v.  Hai«h.  2  Bine.  104  :  RidUy  v.  Gjde,  S  Kog.  S<». 
3SS  i  Pool  V.  BndRea,  4  Pick.  376  ;  Alkn  c.  Du'ucaii,  11  Pick,  S09. 

On  the  trial  of  an  action  brought  by  ■  princi]><il  agninst  an  (gent  nho  had  cbaraa 
of  certain  bnwneas  of  the  priniij»l  for  many  je»r«,  tn  recoier  munpy  received  by  tM 
daftuJanI  from  clanclMtlDe  saka  uf  property  oi  the  plamtill,  intl  iiiuney  ul'lbe  pluDtitf 
fraudulently  taken  by  Ibe  defendam,  evidence  that  the  defendant  at  tliH  lime  uf  enter- 
ing the  tilaintiO'H  lerrice  naa  inaulrsnt,  and  that  he  had  lincc  receiver)  nnljr  n  limited 
iKlnry  &nd  some  small  additional  coniitensation,  and  that  aubse<iuenl  l>i  the  lini'  ut  hi* 
alleged  misdoing  nnil  during  the  |ienod  apecifint  in  Iha  writ,  be  vim  the  »«nrr  uf  a 
large  [iroperty,  lar  exceeding  the  aggregate  uf  alt  his  ulkrj  anil  rrecipl*  wbilp  in  the 
lilaintilTs  service,  is  admisuible  as  liaving  some  tendency  to  prove^  il  ilw  jury  are 
Mtiatied  i>y  other  evidence,  that  money  had  lievn  laken  from  the  plainlilT  by  sonw  one 
in  his  employ,  that  the  defendant  is  the  Ruilty  peraon  ;  auch  facta  being  in  nature  of 
rea  gittti  nccompanying  the  very  acts  and  trsnaactions  of  the  defendant  iiniler  inveati- 
gation,  anit  tending  to  give  them  character  and  significance.  And  Hie  decUratioDs  ul 
the  defendant  concerning  hia  property  and  huainen  tmnuctiani,  mado  tn  third  [ler- 
SODS,  in  the  alisance  of  the  plaintifr  or  bis  agents,  aie  inadmissi'ile  to  lebut  auch 
evidence.  Boston  k  W.  R.  It.  Corp.  v.  Dana,  1  Orvy,  83,  101,  103.  See  alxo  Com- 
■nonwealth  u.  Mnntgomery,  II  Met.  bSi. 

*  Declarations,  to  become  part  of  the  ru  geita,  "rooat  bave  been  made  at  the  time 
of  the  act  done,  which  they  are  supposed  to  tharacterue  ;  and  have  been  well  calco- 
lated  to  unfold  ibe  nature  and  iiuality  of  tba  facta  they  were  intended  to  ripUin,  and 
lid  lo  haimonile  with  tiiem  as  obviouEly  to  constitute  one  Irsnuction."  IVi  Hosmer, 
C.  J.,  in  Knos  v.  Tuttle,  3  fonn.  2S0.  And  see  In  rt  Taylor,  9  Haige,  811  ;  Carter  r. 
Buchannoo,  3  Kelley,  bl3  ,  Blood  v.  Hideout,  13  Met.  237  ;  Boydpn  u  Builce,  14 
How.  a.  C.  575.  But  declaraiions  explauiilary  i>l  a  iir.-*ioii.i  fact,  (.  y.  Iioiv  the  party  1 
hands  became  bloody,  are  inadmisaible.  Scaggs  e.  .Stair,  8  Snieil.  ti  Manib.  722.  So, 
nhrre  a  jiarty,  on  icmaving  iiu  ancient  fence,  jiut  dunii  a  .itone  in  une  •>!'  ihu  jNist-haleB, 
and  the  Dext  day  declared  that  he  jilaced  it  there  xi  n  lioundary  ;  il  nas  held  Ihal  this 
declaration,  not  constituting  part  of  tbo  act  done,  wa^  inadmissible  m  evidence  in  hi* 
fjvor.  Nuyej;  s.  Ward,  I'J  Conn.  250.  See  Connth  u.  Lincoln,  34  Maine,  310.  In 
nil  action  by  a  t»ili>r  against  the  bailee.  For  loss  by  hii  negligence,  Ihu  declarations  u[ 
the  bailee,  uontemporaneous  with  the  loss,  are  admissible  in  his  favor,  to  show  Ibe 
nature  of  Ihe  loss.  Story  on  Bailm.  S  339,  ciles  Tompkins  v.  Saltmarsh,  14  S.  «  K- 
275  ;  Beardslee  c.  Richardson,  1 1  Wend.  25  ;  Doonnan  v.  Jenkins,  2  Ad.  &  El.  258. 
So,  in  a  suit  for  enticing  away  a  servant,  his  declarations  at  tbe  time  of  le.iving  his 
master  are  admiasiblu,  as  part  of  Ibe  res  gtttit,  to  show  the  mativB  of  bis  departnie. 
Hadley  V.  Carter,  8  N.  H,  40. 

{a)  Haynes  v.  Ratter,  21  Pick-  {Haaa )  or  cause  may  ht  collected,  is  part  of  tbe 

fil2i  Gray  v.  Gooirich,  7  Johns.  (N   Y.)  rts  gcslii,  veihal  acta,  and  may  be  given 

95  :  Bank*  of  Woodstoik  v.  Clark,  25  Vt.  in  evidence,  ahetlier  the  actor  he  ui  lie 

308;    Mitchum   e.    Slate,    11    Ga.   615;  not  a   party  tu   llie  sail.      Bateman    v. 

Tomkie*  i>.   Keynolds,  17  AU.  lOB,  Cor-  Bailey,  6  T.   R.  612  ;  OikliriBt  f.   Bale, 

nelius  V  aialo,  12  Ark.  782.     When  an  8  Watts  (Pa.),  355  ;  Barnes  e.  Allen,  1 

net  ia  dona  lo  which  it  is  oecessary  ui  Keycs  (X   Y.j,  390;   Hadley  v.  Carter, 

important  to  ascribe  a  character,  motive,  8  N.    il.   40;   Qaiber   u    Stale,   4   Culd. 

i.r  ohjecl,  what  nas  said  by  tbe  actor  at  (Tenn.)  ISl. 
tbe  time,  from  whKb  the  charctar,  motive,  Ifi)  The  queitioii  bow  C'lacllj  couletn 
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Thu8,  in  the  trial  of  Lord  George  Gordon  for  treason,  tlic  cry  of 

the  mob  who  accompanied  the  prisoner  on  his  cnteipriso  waa 

ponneoui  a  declamtiaii  rauat  be  with  Ibe  u.     So,   tbe   declaration   ot  a  )>arty  ns- 

art  it  (.'liarai-lerizM  has  been  (ha  iiibject  iiaultiiil,  madi  immediately  alter  tlie  ns- 

of  modi  discusaioQ,  Mpeciiilly  lu  criminal  aanit,    showinj;    the    clmmoter    of    Iha 

caaes.     In  the  i«<?rnC  case  of  Reg,  >.  Bad-  impresJuon  mnilc  at  the  time  on  h>3  miud 

iDglield,  14  Cox,  Cr.  Cai.  341,  the  eicla-  in  legard  to  the  imliire  oJ*  llie  ntUck,  are 

niatiou   or  H  noman,   calning  out  ot   a  admissittlo.     Monday  c.  Stale,  32  Gh.  672. 

house  with   her   throat  cut,   giving  the  So,  tlie  declarntions  n!  n  defendiiiit,  as  to 

iianwora  pcnton  u  having  cut  her  iHroat,  the  ttrcumiUnges  under  H-hivh  Iju  kiljled 

was  rejecto,!  oa  the  ground  that  it  was  a  a  runaway  stave,  nude  iiumedialely  aliar 

■tateiDent  of  a  past  tranaacdott,  though  the  fact,  are  admissible  in  an  aetion  of 

tlie  injury  had  been  inllieterl  on  her  only  trespass  for  killing  the  slave.      Hart  t. 

B  moment  before,  and  she  was  then  run-  Powell,  13  Os.  635. 

nins  for  assistance.     Tliis  decision,  given  These  decisions  are  certainly  ojipoaed 

rovokeii  much  commBQl.     Sua  to  thu  dacisiou  lu  Bedingheld's  Caae,  and, 

e  discussion  of  the  rule  of  ret  indeed,  in  a  p«in[ihlet  which  Cockburn, 

yesa  anu  criticism  of  Bedingheld's  Cane  C.  J.,   published,  defending  hi»  decisiou 

in  American  Law  Review,  vols.  14  and  1!>.  in  thxt  vate,  he  says  the  American  caaes 

Although  this  decision  teems  to  huld  to  on  this  point  have  gone  too  far.     Taylor 

the  rule  that  the  Ueclarationa  must   be  on  Evidence,  7th  e<l.  vol.  i.  §  bSS,  saya: 

athclly  contemporan^ouB  witli  the  act  in  "  It  was  at  ouh  time  thuuglil   iiei.'essaTy 

order  Co  be  admiasibia,  yel  the  current  of  that   they   (the  declamtionsj    should   lie 

decisions,  in  the  United  States  at  least,  is  conlemporaneous  with  it  (the  main  fact), 

to  admit  such  declarations  if  they  am  so  but  this  doctrine  of  late  yeaia  has  been 

connected  with  a  fact  in  issue  as  to  qualify,  rejected,  and  it  seems  now  to  be  decideil 

or  characterize,  or  explain  it,  although  not  that  although  concurrence  of  timo  must 

kttictly  rontemporaneons  with  it.     In  the  always  be  considered  as  material  evidence 

leading  case  of  Insurance  Co.  v.  Uoiilej,  to  sKmo  thi  caimat'um,  it  is  by  uo  nieaun 

S  Wall.  (U.  9.)  397,  the  declarations  were  essential."     Rouch  v.  Great  Western  Ry. 

uttoreil  some  ininulea  after  the  fact  which  Co.,  1  .Q-  B.  Gl,  p.  f>0 ,  Ridley  s.  Gyde, 

Ihey  characterised  had  occurred.   In  Com.  9  Bing.   349 ;  Raweon   d.  Hugh,  2  Bing. 

V.   HcPike,  3  Cosh.   (Mass.)   ISl,  subie-  9»,  ii.  104. 

nuent  declarations   were   also   admitted.  But   there  are  also  Slates  where  the 

'  And  in  acconl   with   these  decisions  are  atricter   and    more    accurate    doctrine  is 

Narrimsn  v.  Stowe,  S7  Mo.  93;  Croohhatu  ttiU   held.     Thus  in   State  v.   Seymour, 

«.  Sute,  G  W.  Va.  610  ;  Com.  v.  Hackett,  1   Hoiiat    C.   Q.   (Del.)   GOS,  where  one 

S  Allen  (Mass.),  13S;  State  v.  Thomas,  after  tiring  a  pistol  at  another,  for  which 

SO  La.  All.  Pt.  1,  eOO ;  Boothe  a.  Slate,  felonious   wounding   the  indictment  was 

4  Tex-  Apr).  20Z  ;  Newton  v.  Mut.  Ben.  brought,  ran  sway  for  a  short  distance. 

Life  Ins.  Co ,  '2  Dill.  C.  C.  154  )  Beaver  about  200  yards,  and  then  told  one  whom 

*    Taylor,    1    Wall.   (U.  S.)   637;   fuat,  he  met  and  who  had  not  witnessed  the 

LllU;    People  v.   VemoD,   35  Oil.  49;  alTray,  that  the  shooting  waa  accidental, 

nover  K.  R.  Co.  v.  Coyle.  55   Pa.  St.  this  declaration   was   rejected.      And  la 

402;    Jewell   ».  Jewell,    1   How,   (U.  S)  Connecticut,   the  case   of   Knos  v.   Tut- 

2I»;  Bfownell  N.   Pacilio  R.   R.  Co.,   47  tie,   cited  by  Mr.   Greenleaf,  note  1,  haa 

iio.  23U  ;    FilielU  a.  Hichardson,  34  Vt.  been   consistently  followed.     Comslock  «. 

41U.     Un  the  same  principle  it  ha.s  been  Hadlyrae,  8  Conn.  263  ;  Ford  t>.  Haskell, 

held  that  on  the  trial  of  a  prisoner  for  S2  Conn.   492  ;   Rockwell  v.  Taylor,  41 

murder,  a  atateineut  made  by  him  a  few  Conn.   56.      And   compare   P.itterson  v. 

nuniites  after  the  homicide,  near  tlie  place  South  Carolina  R.   R.  Co.,  4  S   C.  163  ; 

■lid  )u  tbe  hearing  and  presence  of  eye-  East  Tennessee  R.  H.  Co.  v.   l>iiggan,  61 

witnesses  of  the  hdmicide,  who  were  not  Ga.   SI2  ;  and  the  able  dissenting  opia- 

called  by  (ho  Commonwealth,  is  admissible  iou  of  Mr.  Justice  Clitfoid  in  Insurance 

for  the  prisoner  as  a  )iart  of  tbe  rei  gt»Ut.  Company  v.  Mosley,  nbi  m.^a.     See  also 

Little's  Case,  26  Umtt.    (Va.)  921.     In  Stale  v.  Daviilson,  30  Vt.  3/7  ;  Com.  v. 

Jordan's  Qax,  Id   943,  tbe  descri)ition  of  Hsrwood,   4  Gray  (Hass.I,  41  ;   Com.  e, 

the  robber,  as  given  by  the  wife  of  the  per-  Jamee,  8K  Mass.  438  ;  Bfanlstown  v.  Sit- 

■onrobbed,  totlie  olficera  "few  ninmeiits"  ginia,  SI   III.  G41  ;  Jackwo  v.  dilate,  53 

fhow  many   does   not  appear)   niter  tin.'  Ala.  300.  In  a  recent  case  in  Pennsylvania, 

crime  was  committed,  wan  admitted  a&  |iHit  tbeijnesEion  of  how  far  ileclsrations  nearly 

ef  the  ru  ytala.     And  see  aitit,   5  102,  conteniponneotis  with  the  act  in  evidence 
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received  in  evidence,  as  forming  part  of  the  r«f  gettte,  and  show- 
in  >  cue  ara  idmiuible  u  being  part  of    they  are  not  made  under  oath  ;  ihejca 
"■ — -f  gcUa,   WM  iau«l.     The  fai:u  in    not  b«  diKU<«*d    ■—   " 


tbU  cane  «ere,  Ibit  lb«  iilnintilf  was  ■  jiM-  uot  are  tile;  likuly  lo  open  to  eijilaiiatioa, 

MDfjeroQ  •  iiilroa'l  train,  and  in  aligliting  generally  being  (mgmenlary  sod   incom- 

frou  the  cat  at  thu  ^taliou,  lie  fell  upon  jilete,  and  liable,  Iherelore,  Id  be  niisundet- 

Ibe  ptalfonu  uf  thu  ataliou  and  wai  lu-  atood  and  mitreponeil,    E»lell  v.  Stale,  Gl 

,__  J      ,..      .. a  Ihat  the  ItBin  did  N.  J.  L.  183.     But  Ibe  *ord  " 


not  sto]!  loTi);  eaougli  for  liim  to  gel  olT  U  important  in  (hjjt  connection  ai  detcrib- 
tha  car  safely.  It  a|ipeaied  tliat  tlie  traiii  ing  the  kind  of  slaleinenls  iit  lo  ]aat  fact* 
wu  moving  wh?n  the  plaintilf  attempted  which  are  inadmisatlijp,  t.  e.  a  rtrcila)  iritk 
to  leare  il,  and  that  h«  eitbtr  Icll,  or  vol-  ioine  farticiilarily  of  Ihe  circunxtances  in 
unltnly  jiini}ied  from  the  tiaia  u  it  vm  queKtion  and  with  iiresumabl]'  aufficirot 
Ihns  moving  avray  from  tba  elation.  Ini-  calninesa  to  render  tiie  danger  of  falsiiiai- 
tn«dialely  after  Ihe  train  bad  jiasaed  he  tion  great.  Thp  mere  fact  that  the  decla- 
Mhl  to  one  of  the  byatanJeni  tbat  be  waa  rations  in  question  relate  to  \<ul  lacta 
badly  hurt,  Ibal  he  got  no  chance  to  get  does  not  necessarily  give  (hem  this  char- 
off  and  that  his  foot  waa  caught  agsinst  acter  of  "  Dairatire."  For  loslanca,  if 
the  Kleps.  Tb«M  kCatements  were  held  to  apoken  by  one  fatally  injured,  wbile  ao/- 
be  adniissible  u  part  of  ihe  re)  gtttei.  faring  from  the  first  shock  of  ibe  ii(jaty. 
The  ground  on  which  this  evidence  waa  although  ibe  fact  of  Ibe  injury  is  )>ut,  hu 


admissible  probably  ia  :  that  the  character  atatcmenLi  relating  to  it  may  )«  admiui- 
of  the  action  hf  whicb  be  left  Ihe  traiD  ble.  Louiiville,  New  Alb.  &  Chic.  K.  It. 
wu  a  roalerial  (loint  in  the  cue,  and  that  Co,  b.  Ituek,  tupta.  A^iu,  the  time 
it  waa  ininortant  llut  it  should  be  known  when  the  devlamtions  are  toads  it  of  altnoat 
wbether  iip  valniitarily  jumped  from  the  controlling  importance,  thnujfh  even  in 
train  or  fell.  In  new  of  this,  his  slate-  reganl  to  this  the  circumslancea  may  ao 
mentx  iiiaile  almoat  immedutely  aller  hia  connet-t  a  declaration  made  some  lime  after 
fall,  to  Ihe  rllect  that  he  caught  his  foot,  the  set  it  cbaractrritea  ai  to  tender  the 
or  that  hia  foot  waa  catieht  against  the  dectantion  admiuible.  Com,  v.  Hsckett, 
ateps,aiid  that  ha  got  nocnonw  toget  off,  S  Allen,  Vi'i.  The  whole  qiiention  ra- 
would  hsTfl  the  lendenc^y  to  chaincteriu  ceived  a  very  Ihorougb  dbcuaaion  in  n 
his  act  of  leaving  the  tmin,  and  would  recent  case  in  Khode  Island  :  State  e. 
therefoi*  be  admissible  nniler  ibe  decisions  Hurpbv,  IS  B.  I.  S20.  In  this  oss, 
]*enn.  K.  R.  r.  Lyons,  129  Pa.  St.  114.  upon  the  trial  of  on  indictment  for  mnt- 
So,  where  one  wu  fatally  injured  wbile  det,  two  statements  oi  thv  deceaaed  were 
coupling  cats,  tb«  court  admitted  lu  e*l-  admitted  in  evidence,  to  Uie  eUect  tb*t  be 
dence  in  an  action  for  Ibe  inJun'  by  bia  had  been  asHolted  and  rubbed  by  two 
adniinistralor,dectaratioosol  the  decedent,  men  whom  he  described.  Onn  of  Iheaa 
which  were  niade  immediately  after  he  <ru  stateraentu  was  made  immediately  after 
iiyated  and  substantially  wb'ile  be  was  be-  the  OMault,  and  the  other  Irom  ten  to  fif- 
ing extricated  from  under  the  wheels  of  teen  minutes  later.  These  statements 
the  car  which  had  paased  over  him.  These  were  admitted  against  the  defendant's  ob- 
declamtions  were  made  within,  not  lo  n-  jection,  as  a  part  uf  the  r«5  gali*.  Tba 
ceed,  two  minutes  of  the  Occident,  and,  court  says,  "Tbe  principle  u^ou  which 
while  the  decUtsnt  remained  in  the  pre-  the  admisnon  of  such  evidence  lests  is 
sence  of  Ihe  Inin,  and  the  alleged  defec-  that  declaiations  after  an  act  may,  never- 
live  macliinery,  whicb  was  instnimental  IbelesK,  sprinR  so  naturally  and  involuu- 
iii  jimducing  his  hurt,  and  belore  he  had  Isnly  from  the  thing  done  as  to  reveal  its 
lieen  icniovcd  Irom  the  spot  where  bir  le-  charactDt,  and  thus  belong  lo  it  and  le 
ceived  his  latal  injury.  Louisville,  New  a  )»rt  i^  il.  .  .  .  The  rale  deduciblo 
Alb.  ACbic.  K.  R.  Co  v.  Buck,  110  Ind.  from  tbecasea  is  well  expressed  by  Bige- 
670.  On  the  other  hand,  in  a  very  similar  low,  C.  J.,  in  Com.  «.  Hackett,  S  Allen, 
ease,  such  declarations  were  deemed  inad-  136,  139:  "Tbe  true  test  of  tbe  lompe- 
misaible  ni  uamtions  of  past  events,  tency  of  Ibe  evidence  is  not,  as  waa  aigue<l 
Chicagc,  West  Div.  R.  K.  Co.  »  Becker,  by  the  counsel  for  the  defenrlnnt,  that  it 
1S8  111.  618.  One  jioiiit  seems  clear  tbat  waa  made  after  the  act  was  done  and  in 
narmtions    of    ]«st    tianssutions,  thu  absence  of  the  defendant.     These  si« 


whether  long  after  the  Ininssctions  nar-  imjiortaiit  clrcumiitancem  entitled  to  great 
fated  or  immHliately  following  them,  ia  weiglil,  nnd,  il  tbey  stood  alone,  ouite  de- 
ls be  excluile<l  ;  tlie  rea.<ion  being  that  cisive.  Bui  lliey  ore  outweighed  by  the 
they  »n  nninistworthy  in  the  exlremo ;  other  bvts  in  proof,  from  wbteh  it  appeata 
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ing  the  character  of  tbe  principal  fact'  So,  alao,  There  a  person 
enters  into  land  in  order  to  take  advantage  of  a  forfeiture,  to 
foreclose  a  mortgage,  to  defeat  a  disseisin,*  or  the  like;  or  changes 
his  actoal  residence,  or  domicile,  or  is  upon  a.  journey,  or  leares 
his  home,  or  retnms  thither,  or  remains  abroad,  or  secretes  him- 
self; or,  in  fine,  does  any  other  act,  material  to  be  understood; 
his  declarations,  made  at  the  time  of  the  transactioD,  and  ex- 
pressive of  its  character,  motive,  or  object,  are  regarded  as  "  ver- 
bal acts,  indicating  a  present  purpose  and  intention,''  and  are 
therefore  admitted  in  proof  like  any  other  material  facts.'  (c)    So, 

*  31  Howell's  St.  Tr.  642. 

*  Co.  Litt.  49  b,ii5b;  RobiMD  a.  Smtt,  3  Oreenl.  316  ;  8  Bl.  Comm.  171,  179. 

*  BatemaD  s.  Bailey,  C  T.  R.  512,  and  the  observatloni  of  Hr.  Etodi  opou  it  in 
S  Poth.  Obi.  App.  No.  ivi.  S  11  ;  Rawion  o.  Haigh,  S  Bine.  98 ;  Newman  ■.  Stretch, 
1  U.  &  H.  S8S  ;  Ridley  v.  Oyd^  9  Bioa.  349,  392  ;  Smith  v.  Cranter,  I  Biiiff.  N.  C. 
9SG  ;  Gorham  v.  Canton,  5  Grseul.  266  ;  Fellowe?  c.  WilliftitisoD,  1  M.  &  H.  306  ; 
Vacher  e.  Cocka,  Id.  353 ;  1  B.  &  Ad.  149  ;  Tbomdike  u.  City  of  Boston,  1  Met  2t2  ; 
Carroll  v.  Statr,  3  Humph.  315 ;  Eilbnrn  v.  Bennet,  3  Met  199  ;  Satein  v.  Lyim,  13 
Mat  M4;  Porter  v.  FatgiuoD,  4  Flft.  104; 

that  they  vera  uttered  aftar  the  lapaa  of  companying  eipresiioni  of  the  pn'ty  hlm- 

to  btisf  an  iaterral,  and  in  each  connao-  aeif,  or  of  other  persoua   to   him   or   in 

tion  with  the  principal  tnuisaetion,  aa  to  hia   preaence,  may   be  ahoirn    by   proor. 

form  a  legitimate  part  of  it  and  to  raceira  SchlemntM-   v.  ijtate,    SI    H.   J.    L.    29. 

credit  and  aupport  as  one  of  the  circura-  Thns,  in  the  case  of  Hnnter  «.  State,  ]  1 

■taDoea  which  MCompaoy  and  iltuatiato  Vroom,  495,  it  waa  held  that  the  declan- 

tha  main  facl^  which  was  tbe  subject  of  tjoos  of  a  third  party  explanatory  it  aa 

inquiry  before  the  jury."  act  that  was  part  of  the  ra  jote  were  not 

It  followa  that  if  there  is  no  tut  with  hearaay,    but    were   Intimate   evidence. 

which  the  declarations  can  be  donneoted.  In  the  case  of  People  b.  Oowling,  84  S. 

tbey  are  not  adminible.    Thus  in  Lund  Y.  478,  which  waa  a  proeecutiau  for  re. 

*.   Tyogsborough,   9  Cush.    (Haaa.)   30,  ceivine  stolen  goods,  after  the  State  had 

which  waa  an  action  for  injuriea  received  proved  the  receipt  of  tbe  goods,  the  de- 

through    a  defect    in  the  highway,   tbe  fendant  in  order  to  rebut  tbe  inference 

•tatementa  of   a  doctor,   since  deceased,  of  guilty  knowledge  on  his  part,  offered  to 

made  while  examining  tbe  injured  party,  shotv  what  statement  the  thief  had  made 

a  long  time  aftw  the  ityniT.  as  to  the  to  him   at   the    time   he  puichased    the 

natnre  <d  the  iqjury,  were  held  itudniesi-  property,  with  respect  to  tlie  source  from 

ble.     In  that  ease  thie/od  of  the  eiamloa-  which  he  hsd  got  it ;  and  such  statementa 

tion  was  irtdevaut  to  tbe  plaintUTs  case,  were    hold   competent  evidence    by   the 

Cf.   People  >.  Williams,  3  Abb.  <K.  Y.)  Court  of  Appnils.      So  again  where  the 

App.  596  1  Richardson  «.  Uoore,  19  Atlant  question  was  whether  one  who  mode  de- 

Kep.  890.  poaite  in  ■    aavings    bank  in    another's 

le)  State  s.   Winner,    17    Kan.    398.  name,  end  kept  the  books,  meant  to  make 

When   the  ascertainment  of   the   moHvt  a  gift  of  the  deposit,   it  waa  held  that 

with  which  an  act  is  dooe  becomes  ma-  evidence  of    her   decleratians,    while    so 

terial  the  dsclarstions  of  the  actor,  made  holding  the  Ixraks,  was  competent  on  the 

atthe  timetheoct  waadone,aDd  eipmsive  question  whether  aha  intended  to  make  a 

of  its  ohuseter  or  objeut,  are  regarded  as  gift.     Scott  v.  Berkshire  County  Savings 

verbal  acts  expressing  a  present  purpose  Bank,  UO  Mass.  157.     So  when  a  receipt 

and  intention  and  are  admissible  in  evi-  and  a  bill  of  sale  are  delivered  as  parts 

dence.     Williams  b.  State,  4  Tei.  App.  6  ;  of  a  tiansnction,  they  may  be  admissible 

Stata  V.  Lewis,  45  Iowa,  20  ;  Stephen  v.  to  show  the  iutention  of  the   [mrties  to 

HcCloy,  SB  lovta,  6S9 ;  Baling  e.  Johnson,  the  trnnaactioo,   so  far  ss  the  intentinn 

82  Ind.  155.     The  rule  has  teen  stated  as  expressed  in  the  papers  tend  to  qualify  or 

followa  :  That  whenever  the  existence  of  characterize  the  acts  done.      The  pepen 

a  pnrpoae,  or  atate  of  mind,  is  tbe  subject  are  a  part  of  the  ra  gala.      Btooki  w, 

at  inquiry,  explanatory  conduct  and  ae*  Uo^ao,  IIB  Moaa.  30S, 
TOt.  I.  — 11 
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npon  an  injuiyaBtothestftte  of  mind,  ftentimente,  or  dispoaitioiii 
of  a  person  at  any  particular  period,  his  declarations  and  conver- 
eation  are  adin)88ible."(d)    Thej  are  parts  of  the  ret  ffeata.  (e) 

§  109.  DaoUntloM  u  to  tlU*.  In  regard  to  the  declarations  of 
persons  in  possession  of  land,  explanatory  of  the  character  of 
their  poesesaion,  there  has  been  some  diSerenoe  of  opinion ;  but 

*  BsithBlgmy  p.  PaDp1«,  2  HiU  (N.  Y. ),  2M,  397  ;  Wctmora  v.  Uell,  1  Ohio  SL  2S. 

So  the  pKBtnblH  or  tha  rota  of  ■  con  hia  piitol ;  whether  the  ict  ww  don*  with 

poration  duly  eutend  upon   tba  ncords,  delibentioii,  or  under  itiddeD  excitement 

recitiag  the  pnrjioM  of  a  TOta  or  KMlution  of  feu-,  puMon,  or  prorocation,  u  wonld 

□r  the   corporation,   are    competent    e*i-  reduce  the  offence  of  killing  front  murder 

deace   eharacteruinK  the  purpoae  or  in-  to  manilanghtsr  ;   and   thf  mottve  with 

tention  of   the    act  of   the  coiporation.  which  the  act  of  killing  wu  done  wat 

Wilpj  p.   Athol,  160  Ha«i.  tSO.     So,  on  neocManlT  an  important  fnctor  in  deciding 


t  quealion  of  domicile,  deelarationa  of  the  cub,  it  waa  held  that  the  derlantiona 
intent  acoompanjlDg  the  act  of  moTing,  of  the  defmdant  aceompanjring  the  act  of 
ataitingon  •  jonraen  Ac.,  hn  admiasible.    ahootiog   were   sdmiuiblr    in    evidence. 


mond  •.  Thomaaton,  83  Mb  232  ;  Com-  (tl)  People  f.   Gehmete,  1  Buff.   Sape- 

TlUe  V.   Brighton,  SB  Id.  333.     In  inch  HorCt  2fil  ;  Heater  r.  Com,,  BG  Pa.  St. 

caaes  in*alviiiKqn«ttiotuof  domicile,  IbLii  13S.     So  declantionB  of  a  teatator,  ehow- 

apedca  of  eridence  ia  frequBntly  admitted  ing  that  hit  mind  at  the  time  of  making 

becauae  the    act   of   changing   residence  the    will    waa    nndet    undue    influence, 

must  be  qnalLhed  b^  an  intent  to  change  Hilton  v,   Honter,  13  Buah  (Ky.),  108; 

domicile,  and  this  intent  majr  be  ahown  Lucaa  v.  Cannon,  Id.  SEO. 

by  declarationa  contemporaneous  with  the  ((|  It  ia  only  when  thetetlaeqnlTocal, 

change    of   reaidence.        Such   OTidence,  and  it  ia  neceaaarr  to  render  it-  ">— -i-~ 


„                                      ich   OTidence,  and  it  u  neceaaarr  to  render  ita  meaning 

however,  ic  itrictly  oniGned  to  contem-  clear,  and  eipreaaiTe  of  a  motive  or  oliject, 

ponneons     deelanUotii    qnalihring    the  thnt  it  ia  competent  to  prove  declarationa 

act  with  reelect  to  the  intention.     The  accompanying  it,  a 


ponneons     deeUnUotu    qnalihring    the  thnt  it  ia  competent  b 

._.  _.'.<. J  ,^  Q^^  intention.     The  accompanying  it,  aa   lainiip  wudid    ins 

t  acts  ii  inadmiMiible,  and  cUm  of  rti  gMa.  By  Bigeloir,  J.,  m 
since  the  aamittion  <^  putiee  «•  wit-  Nutting  p.  Pags,  4  Orey,  RSI.  The  con- 
neues  this  evidenoi  haa  Still  leoa  gronnd  duct  and  exolamatione  of  pusaengers  on  a 
for  admiMion.  Pickering  v.  Cambridge,  railroad  at  tha  time  of  an  accident,  though 
111  Masa.  344.  So,  in  election  cases,  not  in  the  presence  of  the  party  receiving 
the  declarations  of  a  voter,  mads  at  or  an  injury,  are  adminible  ai  part  of  the 
near  the  time  of  castins  his  vote,  are  ad-  rei  gctla,  to  jnstifj  the  conduct  oF  tha 
missible  as  evidence  characteriiing  the  prty  injured.  Galena,  &c  K.  R.  Co.  d. 
vote,  or  explaining  an  anibiguons  ballot,  Fsj,  16111.  65S.  It  has  been  held  in  Eng- 
or  showing  the  intention  ol  the  voter,  land  that  it  is  competent  for  the  plaintiB', 
These  declarations  are  admissible  as  part  forthepurpoaeofprovinguponwhoaecredit 
of  the  re*  geatac  when  the  act  of  voting  is  the  goods  sued  for  were  sold,  to  put  in  evi- 
B  inaterinl  &ct  in  the  case,  but  are  not  dence  a  letter  written  by  hlmselfj  at  the 
admissible  if  made  after  the  vote  is  cast  time  the  bargain  waa  made,  to  his  agent, 
Boyer  v.  Teagne,  106  N.  C  ETS.  So  desiring  him  to  Inquire  as  to  the  credit 
v^ben  the  execution  of  a  lease  by  one  of  of  the  defendsnt,  of  •  person  to  whom  tbe 
the  defandants  wss  in  issue,  and  it  was  peiaon  receiving  the  goods  had  refened 
proved  that  he  took  the  lease  while  it  him  for  that  purpose,  and  stating  therein 
wfis  unngned,  and  read  it,  it  was  that  the  defendant  was  tho  buyer.  And 
held  that  evidence  of  what  he  said  it  waa  further  considered  that  ths  innr 
when  he  read  tha  Isnse,  was  idmiaaibla  might  look  at  the  whole  letter,  and  al- 
as tending  to  show  whether  or  not  he  ac-  though,  in  itself,  it  was  not  evidence  of  tha 
rcpted  tho  lease.  Stevbns  P.  Miles,  142  truth  of  the  facts  affirmed,  it  mightbecon- 
MiBa.  671.  So  in  an  indictment  for  mur-  sidered  ss  corroborstive  of  tho  plaintlH's 
der  by  shooting  where  it  became  import-  veraion  of  the  transaction.  Milne  p. 
snt  to  ascertain  what  the  circnniBtiinces  of  Lelsler,  7  H.  t  N.  7J!S  ;  B.C.  8  Jar. 
the  shooting  were  :  why  the  shot  was  v.  B.  121 ;  Eastmsn  v.  Bennett,  0  Wia. 
fired;  in  what  condition  of  mind  the  333,  whp:d  the  same  principle  is  main* 
respondent  wm  at  the  time  he  discharged  tained. 
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it  Is  now  Tell  settled,  that  declaratitmt  in  diiparagetnent  of  the 
title  of  the  declarant  are  admissible  as  original  evideace.  Posses- 
sion is  prima  fame  evidence  of  seisin  in  fee-simple;  and  the 
declaration  of  the  possessor,  that  he  is  tenant  to  another,  it  is 
said,  makes  most  strongly  against  his  own  interest,  and  there- 
fore is  admissible. '(a)  But  no  reason  is  perceived  Thy  every 
declaration  accompanying  the  act  of  possession^  whether  in  dis- 
paragement of  the  claimant's  title,  or  otherwise  qualifying  his 
posseaaion,  if  made  in  good  faitii,  should  not  be  received  as 
part  of  the  res  geatte;  leaving  its  effect  to  be  governed  by  other 
rules  of  evidence.'{i) 

>  PMcrabk  V.  W&txHi,  4  Taant  14,  17,  Mr  HaiiBfleld,  C.  J.  ;  West  Cambridse  v, 
LexicKton.  2  Pick.  636, j>«r  Fatiuiii,  J.  ;  Littls  v.  Libby,  2  Greenl.  2*3 ;  Doe  n.  Pet- 
tett,  S  B.  «  Aid.  !!S ;  Qtras  v.  Kicoll,  1  Bing.  N.  C.  430  ;  p«r  Lyndhont,  C.  B.,  in 
Chambsra  d.  BeniaBcoiii,  1  Cramp,  k  Jar.  4G7  ;  Smith  v.  HartiD,  17  Coun.  399 ;  tn/ra, 
|13«. 

■  DtTSei  r.  Pierce,  2  T.  B.  G3  ;  Doe  e.  RickuH,  E  Esp.  4 ;  Doe  s.  Payne,  1  Stark. 
SS  ;  3  Pntb.  on  ObL  264,  App.  No.  zvL  S  II  ;  Rankin  •.  Teubrook,  S  Watte,  338, 
890.  per  Hoiton,  J.  ;  Doe  v.  Fettatt,  G  B.  &  Aid.  223  ;  Heed  v.  Diekev,  I  Watta,  1G2 ; 
Walker  «.  Brandstoek,  I  Bep.  4S8  ;  Doe  v.  AnstLD.B  Bing.  41  ;  Doe  v.  Jonei,  I  Campb. 
3S7  ;  JackiQD  r.  Betd,  4  Johne.  230,  2S4  ;  Weidman  n.  Kotir,  4  S,  k  R  174  ;  Gibble. 
kmae  v.  Stong,  8  Rawle,  437  ;  Norton  v.  Pettibone,  7  Conn.  S19  ;  SnelgroTG  u.  Martin, 
2  HuCord,  341,  243  ;  Doe  d.  Majoribanha  b.  Oraen,  1  Oow,  227 ;  Ceme  v.  Nicoll, 
1  Binf[.  N.  C.  430  ;  D»ri»  e.  Campbell,  1  Iredell,  482  ;  Crane  b.  Marshall,  4.Shepl.  27  j 
Adams  v.  Frenuh,  3  N.  H.  387  ;  Trtat  v.  Stricliland,  9  Shepl.  234 ;  Blake  r,  White, 
13  N.  H.  207 ;  Doe  e.  Langfisld,  IS  H.  ft  W.  497  ;  Baron  de  Bode's  Case,  8  Q.  B. 
24?,  244 1  Abner  r.  Kingeland,  10  Ala.  365  ;  Daggett  v.  Shaw,  6  Met  223  ;  Stark  t>. 
Boswell,  fl  Hilt  (N.  Y.).  406  ;  Pike  o.  Hayei,  14  N.  H.  19  ^  Smith  n.  Powera,  16 
If.  H.  640,  CSS.  Accordtngly  it  has  been  held,  that  a  statement  made  by  a  perwiii 
not  Buspected  of  theft,  and  before  any  aearch  made,  accoanting  for  his  possession  of 
property  which  he  is  eftenrards  charged  with  having  atolen,  is  admiaaible  in  his  favor. 
Bex  D.  Abraham,  3  Car.  &  E.  6S0.  Bat  sea  Smith  a.  Martin,  17  Conn.  399.  Where 
■  ptirty,  after  a  post-nnptial  settiemant,  mortzag^l  the  same  pterniees,  it  was  held  that, 
■a  his  declarations  conid  bind  him  only  while  ibe  interest  remained  in  him,  his  decla- 
Tationi,  as  to  the  consideration  paid  hy  the  mibseqnsnt  pnrchsser,  were  not  edmissible 
against  the  eUlmanta  nnder  the  settlement,  for  this  wonld  enable  him  to  cnt  down  his 
own  prerioos  acta.     Doe  o   Webber,  8  Nb».  &  Man.  688. 

(a)  Bowen   v.   Chase,   98   U.   3-  2S4 ;  to  misrepresent   Appears.      In   Long    d. 

Hurt  V,  Etsds,  49  Tex.  811  ;  Poorman  v.  CoUan,  IIS  Masi.  414,  the  statement  of 

Miller,  44  C«I  2S9  ;  Loos  b.  Wilkinson,  the  law  on  this  point  is  made  by  Colt,  J., 

no  N.   Y.  210;    Miller  v.  Feemine,   50  as  follows :  "The  declarations  ot  deceated 

N.   J.   L.   8S ;    Melvin    v.    BuUard,    82  persona  respecting  boDndaries  are  reoalTed 

N.   C.  88  i   Robertj  n.  Boberts,    Id.   SS  ;  *s  evidence  as   an  exception  to  the  rule 

Marcy  n.  Stone,  8  Cosh.  (Mass.)  4;  Stearns  which  rejecta  hearsay  testimony.     Inmost 

V.    Hendeisass,  9  Id.    497;  Plimpton   v.  of  the  decided  csBee,  it  U  held  that  the  de- 

Chamberkin,  4  Gray  (Blasa.),  320  ;  Potts  claration  shonid  appear  to  have  been  made 

o.  Everhart,  2S  Ps.  St  493  ;  St.  C^air  v.  in  disparagement  of  title  or  against  the 

Shale,  23  Id.  106  ;    Doe  ti.  Campbell,  1  interest  of  thaparty  making  it,  hut  iaDng- 

Ired.  432.  Rgtto.Shaw,eMetc(Maa9.),223,  itissaid 

(i)  Such  declsrations  are  now  gensrally  that  the  iDle  as  practised  in  this  Common- 
admitted,  but  the  practice  is  diverse  in  wealth  is  not  so  restricted,  and  that  decla. 
the  various  States.  The  rule  in  Masse-  rations  of  ancient  persons,  made  while  in 
cbnsetts  is  that  aach  declarations  of  dt-  possession  of  land  owned  by  them,  pointing 
eiated  penons  made  while  in  poatmm  ont  their  boundariaa  on  the  land  itself,  are 
of  land  ounud  by  them,  pointiDg  out  its  admissible  aa  evidence  when  nothing  ap> 
bonndaiias,  are  sdmlssible,  if  no  interest  pears  to  show  that  they  ars  interested  to 
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§  110.  Mtut  ba  oonoomitant.  It  18  to  be  olwerved,  that,  vfaere 
declarations  offered  in  evidence  are  merely  narrative  of  a  paat 
oeeurrence,  they  cannot  be  received  as  proof  of  the  existence  of 
euch  occurrence.  They  must  be  concomitant  with  the  principal 
act,  and  bo  connected  with  it  an  to  be  regarded  as  the  mere  result 
and  consequence  of  the  co-existing  motives,  in  order  to  form  a 
proper  criterion  for  directing  the  judgment  which  is  to  be  formed 
upon  the  whole  conduct'    On  this  ground,  it  has  been  holden 

>  2  Poth.  on  ObL  hy  Etuu.  pp.  248,  219,  App.  No.  xvi.  j  11 ;  Ambrote  e.  CUn- 
dnn,  Cu.  temp.  Hardw.  2S1  ;  Doe  v.  Webber,  1  AJ.  &  £1.  7SS.  In  Ridls;  v.  G]'d^ 
9  Bing.  349,  where  tlie  poiut  was  to  eslablUb  tm  act  oi  bankruptcy,  a  cnnvenatiou  o( 
ttiB  bankrupt  oa  the  20th  of  November,  being  a  nuumptioD  and  cootlDaation  of  an« 
vhich  h&d  been  begun,  bnt  broken  off  on  the  25th  of  October  preceding,  vaa  admitted 
in  evidence.  See  also  Boydeu  d.  Moore,  11  Pick.  S62 ;  WatCon  i>.  tireen,  1  C.  &  P. 
621  ;  Heed  v.  Dick,  8  Watts,  479 ;  O'Ketly  v.  O'Kally,  8  Hat.  438  ;  StiJe*  v.  Western 
Kiulroad  Corp.,  Id.  44. 

miarepreient.anditDaednotappeeiaffirma-  becauie  thty  do  not  qualify  a  preMDt 
tively  that  the  decUntiuD  iraa  nifide  iu  le-  tct-  Chase  t.  Horton,  148  Haas.  118; 
strictioQ  of  or  aguiut  their  own  rights,  and  Soberta  i>.  Medbery,  132  Maaa.  100  ;  Win- 
in  BarUett  d.  EnieraoD,  7  Gray,  174,  it  ia  cheater  a.  Charter,  07  Utim.  140.  A 
held  that,  to  be  adiniauble,  aucb  declara-  aimilar  rnle  also  obtaina  in  Pennsyl- 
tiotia  mast  havB  been  luade  by  persons  now  vani*.  Bender  u.  Pttzer,  27  Pa.  SL  333. 
deceased,  while  in  possession  ouand  owned  And  New  Hampshire,  and  Maine,  and 
bytheni,a[id  intheact  ufpoiutinj;outtheir  New  York.  Wood  n.  Fiske,  62  N.  H. 
boondariea,  nitb  respect  to  sac b  boundaries,  173  ;  ftoval  v.  Chsudter.  81  Me.  IIB. 
and  where  nothing  appears  to  ahow  an  in-  And  in  New  Jer^y  and  liidiana,  such  dee- 
tareat  to  deceive  or  misrepresent.  Ware  i>.  larations  are  admissible  if  the  act  of  pos- 
Brookhouae,  7  Gray,  454  ;  Flagg  d.  Uhsod.  seBgion  which  they  accompany  ia  provable 
8  Grsy,  SfiS."  Cf.  Morrill  urTitcomb,  8  in  the  case.  Curtis  v.  Aanjnson,  49  N.  J. 
Allen  (Mass.),  100  1  Adam*  v.  Swsusea.  L.  7S ;  Brovrn  i>.  Kenyon,  lOS  Ind. 
lis  Maaa.  G91  ;  Fellows  i>.  Smith,  180  284.  It  wiU  be  noticed  that,  accord- 
Id.  373.  Id  a  somewhat  recent  case  in  ing  to  this  rule,  the  admissibility  of 
MaBMchnaetts,  it  was  said  that  these  de-  the  declsratioa  dependa  partly  upon  the 
clarationa  are  rather  to  be  admitted  fact  that  the  declaraliun  is  made  by  an 
■imply  aa  mcessaiT  exceptions  to  the  ounitr,  or  one  tn  pusseuion.  But  a  bioader 
ceaeral  rule  excluding  hearsay,  and  that  rule  ia  stated  by  Ur.  Justice  Strong,  in 
\be  princii>le  should  not  be  carried  fur-  Hnnnicutt  v.  Peyton,  102  U.  S.  383,  pL 
ther  than  it  has  been  already  settled  by  364,  to  be  the  general  American  rule,  i.  t. 
■nthotity.  In  this  case  the  qnastion  was  if  the  declsraut  is  shown  to  have  kjtouil- 
whether  an  easemant  was  attached  to  an  «f^  of  the  fsctswhich  hBStsted,andmade 
estate.  The  easement  was  a  spring  and  the  declaration  while  on  Uu  land  or  in  ptu- 
watercoorse  reserved  in  a  deed  executed  suaiim  of  ti,  and  has  since  deceased,  his 
W  one  of  the  plaintiETs  prederessora  in  declarations  are  admissible.  Thia  ruin 
title.  The  action  was  for  interfering  with  includeg  surveyors,  chain  earners,  Ac.,  a* 
the  right  of  the  plaintiff  to  nse  the  spring,  well  as  owners  (Hill  v.  Proctor,  10  W. 
Evidence  was  admitted  of  declaratiou  Vs.  G9],  who  would  be  excluded  by  the 
by  the  plaintiff's  iromediate  grantor,  other  rnle.  This  rule  in  its  broader  sbspe 
since' then  deceased  of  his  intention  to  will  bediscossed,  S  I4fi,  nota(a).  Cf.  also 
divert  the  stream  and  identifying  it  as  the  8  1 8B.  In  New  York,  it  seems  that  the 
one  reserved  in  the  deed.  The  declsra-  dectarant  need  not  be  deceased  at  the  time 
tiona  wera  made  on  the  premises  nt  the  of  the  trial,  nor  need  the  declarations  be  in 


f  the  grant  to  the  plaintiff',   and    disparagement  of  his  title,  nor  need  thej 

" "■    '       be  msile  on  the  Isnd  itself,  if  the  narty 

Disking  them  is  in  possession  of  the  land. 


The  dedarations  must  be  made  before  Aberl  v.  Vnn  Oeldcr,  SB  N.  Y.  G13  ;  Siret- 
tlw  deolannt  has  parted  with  the  title  tenham  v.  lAxtry.  13  Hua  (N.  V.),  284. 
to  tlla  popMty,  or  Uiey  are  not  admiMibla    Bee^eii,  gg  145,  189. 
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that  letters  written  daring  abflencc  from  home  arc  admissible  as 
origiDal  evidence,  explanatory  of  the  motive  of  departure  and 
absence,  the  departnre  and  absence  being  regarded  as  one  cod- 
tinning  act* 

§  111.  Deoiaratioiu  of  ooiupiiBtorB.  The  samc  principles  apply 
to  the  acts  and  declarations  of  one  of  a  company  of  corwpiratorf, 
in  regard  to  the  common  desi^  as  affecting  his  fellows.  Here  a 
foundatioa  most  first  be  laid  by  proof  sufficient  in  the  opinion  of 
the  judge  to  establish  prima  facie  the  fact  of  conspiracy  between 
the  parties,  or  proper  to  be  laid  before  the  jury  as  tending  to 
establish  such  fact  (a)  The  connection  of  the  individuals  in  the 
unlawful  enterprise  being  thus  shown,  every  act  and  declaration 
of  each  member  of  the  confederacy,  in  pursuance  of  the  original 
concerted  plan,  and  with  reference  to  the  common  object,  is,  in 
contemplation  of  law,  the  act  and  declaration  of  them  all ;  and  is 
therefore  original  evidence  against  each  of  them.  It  makes  no  dif- 
ference at  what  time  any  one  entered  into  the  conspiracy.  Every 
one  who  does  enter  into  a  common  purpose  or  design  is  generally 
deemed,  in  law,  a  party  to  every  act  which  had  before  been  done 
by  the  others  and  a  party  to  every  act  which  may  afterwards  be 
done  by  any  of  the  others  in  furtherance  of  such  common  de- 
sign.^ (J)  Sometimes,  for  the  sake  of  convenience,  the  acts  or 
declarations  of  one  are  admitted  in  evidence  before  sufficient 
proof  is  given  of  the  conspiracy;  the  prosecutor  undertaking  to 
furnish  such  proof  in  a  subsequent  stage  of  the  cause,  (c)  But 
this  rests  in  the  discretion  of  the  judge,  and  is  not  permitted, 
except  under  particular  and  urgent  circumstances ;  lest  the  jury 
should  be  misled  to  infer  the  fact  itself  of  the  conspiracy  from 
the  declarations  of  strangers.  And  here,  also,  care  must  bs 
taken  that  the  acts  and  declarations,  thus  admitted,  he  those 
only  which  were  made  and  done  during  the  pendency  of  the 
criminal  enterprise,  and  in  furtherance  of  its  objects.     If  they 

»  B»wi(.n  V.  Haigh,  2  Bing.  W,  10*  ;  Marah  v.  Divia,  24  Tt  SSB ;  New  Milfonl  u. 
Rhermiu),  21  Conn.  101. 

1  KeE  0.  WatBon,  32  Hovell's  St.  Tr.  7,  per  BsjUy,  J.;  Rex  v.  Brandreth,  Id.  SET, 
SS8)  Rex  V.  Hardy,  24  Howsll'a  St.  Tr.  ISl,  4S2,  4S3,  475;  American  Fur  Co.  v. 
United  States,  3  Peten,  358,  SB6  ;  CroiriaBhieU'a  Case,  10  Pick.  4B7;  Rex  i>.  Hunt,  3 
B.  k  Ali.  SW;  ]  EmC,  P.  C.  97,  j  38;  NicbolU  v.  Donding,  1  Stark.  81. 

la)  Smith  V.   Tarhox.   70    Me.    137  ;  (i)  United  SUtes  v.   McEee.   8  Dill. 

OniMby  »,  People.  63  N.  Y.  472  ;  Wilson  C,   C.  B46  ;  Jacobs  v.  Shoray.  *8  N.  H. 

o.  O'Day,  G  Dalv  (N.  Y,),  3fi4;  Reid  v.  100;  Ellis  «p.  Dempsey,  4  W.  Va.  128. 

LotdiriMia  State  Lottery,  20  La.  An.  388  ;  U)  Without   such  ossuTancc,  the  eri* 

Taylor  v.  State,  8  Tei:.  App.  lOB;  Garrard  dence  ig  iDadmiasible.    Uainilton  s,  Peo- 

V.  State,  50  Miss.  147 ;  Street  n.  State,  43  pie,  2a  Uich.  196. 
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took  place  at  a  aubBequent  period,  and  are,  therefore,  merely  Dar- 
ratire  of  past  occurrences,  thej  are,  as  we  have  juat  seen,  to  be 
rejected.'  (d)  The  term  actt  includes  written  correapondence,  and 
other  papers  relative  to  the  main  design ;  but  whether  it  includes 
unpublished  writings  upon  abstract  questions,  though  of  a  kin- 
dred nature,  has  been  doubted.  ^  Where  conyeraations  are  proved, 
the  effect  of  the  evidence  will  depend  on  other  circumstances, 
Buch  as  the  fact  and  degree  of  the  prieoner's  attentioa  to  it,  and 
hia  assent  or  disapproval.*  (e) 

§  112.  DMloraUons  o(  partners.  This  doctrine  extends  to  all 
caaes  of  partnerthip.  Wherever  any  number  of  persons  associate 
themaelves  in  the  joint  prosecution  of  a  common  enterprise  or 
design,  conferring  on  the  coUectivo  body  the  attribute  of  indi- 
Tiduality  by  mutual  compact^  as  in  commercial  partnerships  and 
similar  caaes,  the  act  or  declaration  of  each  member,  in  further* 
ance  of  the  common  object  of  the  associatioa,  ia  the  act  of  alL 
By  the  very  act  of  association,  each  one  is  constituted  the  agent 
of  all.  ^  (a)    While  the  being  thus  created  exists,  it  apeaka  and 


it.  Yet,  iu  Wright  o.  Court,  2  C.  &  P.  282,  which  was  an  aotiou  tor  falea  imprison, 
nient,  the  decUration  of  a  co-derendant,  showinf;  |)enoDa!  malice,  thoosh  made  in  the 
absenrs  of  the  oChen,  and  ssTeral  weeks  after  the  fact,  waa  wlmitt«d  b;  Garrow,  B., 
withoat  such  reatriction.  Where  no  common  object  or  motive  is  imputed,  ae  in  action* 
for  negligeoce,  the  declatatioQ  or  admisaion  of  one  UeTeodant  ia  not  admitted  againit 
any  but  liimseir.     Dsniela  «.  PotUr,  1  M.  &  M.  501. 

•  Foater,  193;  Raz  n.  Watson,  2  Stoilc.  116,  141-117. 

*  Rex  ».  Hanly,  21  Howell'a  St.  Tr.  703,  per  Ejre,  C.  J. 

1  Sandilanda  «.  Marsh,  2  B.  £  Aid.  678,  678,  67S  ;  Wood  b.  Braddiek,  1  Taunt. 
104,  and  Petherick  v.  Turner,  ti  al.  there  cited ;  Rex  n.  Uardwick,  II  Eagt,  678,  S3S ; 
Van  Eeijcsdrk  ■>.  Kane,  1  Gall  830,  635  ;  Nichols  v.  Dowding,  1  Stark.  81  ;  Hodem- 
pyl  V.  Vingerhoed,  Chitt;  on  BiUs,  618,  a.  (2);  Coit  u.  Tracy,  8  Conn.  2S8. 

id)  United  StatM  ■>.  Hartwell,  3  ClilT.  S  111.  A  fonndation  must  Gist  be  laid 
C.  C.  221  ;  State  v.  Urkin,  49  N.  H.  by  sufficient  proof  apart  from  the  declan- 
8B  ;  Card  v.  State,  109  lad.  418  ;  People  tions  offered,  to  estaliliali  prima  faeie  (to 
V.  McQuade,  110  N.  Y.  384  ;  State  «.  the  aatUfactioa  of  the  judpe)  the  fact  of 
JackaoD,  29  La.  An.  8E>4  ;  Iteid  «.  Louiai-  the  existence  of  a  partaenliip,  and  state- 
ana  State  Lottery,  lb.  SS8  ;  State  t>.  menta,  declarations,  or  eoCnea  in  books, 
Duncan,  64  Mo.  262;  Phillips  i>.  State,  6  which  are  admiaiible  only  on  the  asxaoip- 
Tei.  App.  364.  The  acts  and  dedaraUons  tion  that  tiiere  i>  such  a  partnership,  ere 
of  conspirators  fa  thdr  endesrors  to  avoid  inedmisaible  to  proirt  the  partnership. 
the  consequences  of  their  crime,  i.  i.  de-  Abbott  c.  Pearson,  180  Maaa.  191  ;  Dut- 
tection,  pursuit,  and  arrest,  are  considered  ton  n.  Woodman,  S  Cush.  (Hass.)  25S  ; 
as  part  of  the  ari|(inal  criminal  desisiii.  Alcott  u.  Stronif,  Id.  823;  Henry  t>.  Wil- 
Eelley  v.  People,  65  N.  Y.  566 ;  eonlTa,  lard,  1i  N.  C.  3S.  But  they  may  be  ad- 
People  e.  SCanlev,  47  CaL  113.  missibla  to  prove  other  facts,  al  on  whose 
|;)  Rqi;.  v.  Blake,  6  Q.  B.  136.  credit  goods  were  sold,  or  that  they  ware 
[a)  Scull's  App.,  115  Pa.  St.  141  ;  sold  in  good  faith  in  a  belief  that  the 
Pierce  u.  Roberta,  57  Coon.  40.  The  same  partnerRhip  eiiated.  OreeQWOod  v.  Stas, 
limiution  to  this  rule  BEiite  a«  to  that  21  Uun  (K.  Y),  S9I. 
ccMlcertiing  the  ilaolaratious  ol  coupitmtoi^ 
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acts  only  by  the  several  members;  and,  of  course,  Then  that 
existence  ceases  by  the  dissolution  of  the  firm,  the  act  of  an 
individual  member  ceases  to  have  that  eScct;  binding  himself 
alone,  except  so  far  as  by  the  articles  of  association  or  of  dis- 
solution it  may  have  been  otherwise  agreed.*  An  admission, 
however,  by  one  partner,  made  after  the  dissolution,  in  i-egard 
to  business  of  the  firm,  previously  transacted,  has  been  held  to  be 
binding  on  the  firm,3(i) 

•  B«n  V.  HoTTiiMi),  1  Petera,  SHi  Bniton  v.  Iraitt,  G  B.  £  Aid.  287. 

■  Thii  doctrine  VM  extended  b;  Lord  Broogbam,  to  the  udmUaion  of  p&Tment  to 
the  partner  aftSr  the  diuolutioD.  Pritcliird  >.  Draper,  1  Russ.  &  M.  101,  16B,  200.  See 
Wood  u.  Braddick,  1  Taunt.  104  ;  Whitcomb  v.  Whiting,  3  Dou);.  S5S  ;  apriroTed  in 
Uctntiro  «.  Oliver,  3  Hawks,  200]  Beitz  f.  Fuller,  1  HcCord,  S41;  Cutv  v.  Shepherd, 
111  Pick.  400;  Vaa  Reiu«dyk  «.  Kane,  1  Gall.  SSS,  «36.  See  >lso  Parker  r.  Merrill, 
6  Greenl.  41 1  Hutia  ■>.  Root,  17  Mats.  223,  227  i  VinsI  t>.  Burrill,  IS  Pick.  401  ; 
:I.efaTOUT  u.  Yande^  2  Blsckf.  240;  Bridge  v.  Gray,  14  Pick,  fiS;  Gay  u.  Bnven,  S 
Met.  100;  Maun  v.  Locke,  II  N.  H.  S4fl,  to  the  aaiDe  point.  In  New  York,  a  ditferent 
doctiiua  is  eslaUiahed.  Walden  v.  Sherbarne,  15  /obns.  40Si  Hopkins  v.  Baoka,  J 
Cawen,  650  ;  Clark  v.  Glessou,  9  Cowen,  fi7 ;  Baker  «.  Stackpole,  Id.  420.  So  in 
I«uisiaDa.  Lambeth  o.  Yairter,  S  Bob.  (La.)  127.  See  ako,  in  support  of  the  text. 
Lacy  «.  H'Neile,  4  Oonl.  A  Ry.  7.  whether  the  acknowledgment  of  a  debt  by  a 
partner,  after  dissolution  of  the  jnrtnerahip,  will  be  lufGcient  to  take  the  cue  out  of  the 
statute  of  limitationi^  and  reTiTS  the  remedy  against  the  others,  has  been  very  much 
controverted  in  this  country ;  and  the  autboritie*  to  the  point  are  conflicting.  In 
England,  it  ia  now  vettled  by  Lord  Tenterden's  Act  (S  Geo.  IV.  c.  14),  that  aucb 
acknowledgment,  or  new  promise,  iniUpendeut  of  the  fact  of  part  payment,  ehsU  not 
have  such  effect,  except  gainst  the  party  makinR  it  Thii  provuioD  naa  b«<n  adopted 
in  the  laws  of  some  oMhe  United  States.  See  Massachusetts,  Rer.  Sta.  c.  120,  SS  14- 
17  ;  Vermont,  Rev.  St.  c.  B8,  SS  28,  27.  And  it  has  tince  been  bolden  in  EngUnd, 
where  B  debt  was  origlaally  contracted  with  a  partnership,  and  more  than  aii  years 
afterwards,  but  within  six  years  before  action  brought,  the  wutnership  hHTiug  been  dis- 
•olvdl,  one  partner  made  a  partial  payment  in  reapect  of  the  debt,  —  tliat  this  barred 
the  operation  of  theetatute  of  limitationa;  although  the  jury  found  that  he  made  the 
jnyment  by  concert  with  the  plainliBs,  in  thejana  of  bankruptcy,  and  in  fraud  of  bis 
late  port nera.  Goddant  v.  1  ngnim,  3  Q.  B,  83Q.  The  Americau  caeeawem  to  have  turned 
maiuly  on  the  question,  whether  the  admission  of  the  existing  inilebtinent  amounted 
to  Die  niakiog  of  a  new  contract,  or  not.  The  courts  which  have  viewed  it  as  virtually 
a  new  contract  have  held,  that  the  acknowledgment  of  the  debt  by  one  partner,  after 
the  disitolution  of  putnerahip,  was  not  admissible  af^nst  his  copartner.     This  side  of 


the  ^ueslioD  was  argued  by  Mr.  Justice  Stoir,  with  bis  accustomed  ability,  i 
ing  the  judgment  of  the  court  in  Bell  u.  Morrison,  I  Pelera,  367  it  uq. ;  where,  alter 
■tatin;;  the  point,  ha  proceeded  as  followa  :  "  In  the  case  of  Bland  «.  Kaselrif^  2  Vent. 
151,  where  the  action  was  againat  four  npon  a  joint  promise,  and  the  plea  at  llie  stat- 
ute of  limitations  was  pat  in,  and  the  jury  round  that  one  of  the  defendants  did  promise 
within  six  years,  and  that  the  others  did  not;  three  judges  against  Yentris,  J.,  held 
that  the  pUintifT  could  not  have  judgment  against  the  defendant,  who  ha<l  made  the 

Cmiae.  This  case  haa  been  ezplaineil  utiou  llie  ground,  that  the  vnrdict  did  not  con- 
n  to  the  plesdinga,  and  establish  n  joint  promise.  It  is  very  doubtful,  upon  a  critical 
ination  of  the  report,  whether  the  opinioa  of  the  court,  or  of  any  of  the  judges, 
eded  solely  opon  snch  ground.    lu  Whitcomb  e.  Whiting,  2  Doofi.  S52,  decide<l  in 

.in  an  action  on  a  joint  andsevetal  note  brought  against  one  of  the  matters,  it  was 

Jield,  that  proof  of  payment,  by  oneof  the  otheis,ol  interest  on  the  note  and  part  of  the 
principal,  within  six  years,  took  the  case  out  of  the  statute,  as  against  the  defendant  who 
woe  sued.  Lord  Mansfield  said,  '  payment  by  one  ia  payment  for  all,  the  one  acting 
virtoally  for  all  the  re*t;  and  in  the  same  manner,  an  admiaaion  by  one  is  an  admission 
bjr  all,  ud  the  law  taise*  the  promise  to  pay,  when  the  debt  is  admitted  to  be  due. 


proceeded 
ITSl,  in  • 
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§  lis.  Agantg.     A  kindred  principle  governa  in  regard  to  the 
declaration  of  agents.     The  principal  constitutes  the  agent  Lis 

This  is  the  whole  reasoning  report«d  in  the  cnse,'  and  U  certainly  not  very  Bati»raetory. 
It  assumes  that  one  party,  who  luui  anthority  [o  diuharge,  has  neceisarily,  also,  author- 
ity to  chares  the  others;  that  a  virtnal  agency  eiiata  in  each  jonit  dtbtor  to  pay  for  the 
wholes  and  that  a  virtual  agency  elisls  by  analogy  to  charge  the  whole.  Now,  this 
vary  position  constitates  the  matter  in  controTersy.  It  is  true,  that  a  paynisnt  by  one 
Aoei  enure  for  the  benefit  ottbe  nhole;  but  this  arises  not  so  niui'h  from  any  Tirtual 
ageucy  for  the  whole,  as  by  operation  of  law  ;  for  the  pnyment  extinguishes  tba 
debti  ir  such  payment  were  made  aft«r  a  jKMitive  refnial  or  prohibition  of  Ihe  other 
joint  debtors,  it  would  atill  operate  as  ao  eitinguiahment  of  the  debt,  and  the  creditor 
could  no  longer  aue  them.  In  truth,  he  who  paya  a  joint  debt,  pays  to  discharge  hitu- 
■elt ;  and  so  lar  from  binding  the  others  conclusively  by  his  act,  as  virtnally  theirs  also, 
be  cannat  recover  over  agsinet  them,  in  contribution,  without  such  payment  has  been 
riBhtfully  made,  and  ought  to  cha^  Ihem.  When  the  stalnte  has  run  against  a  joint 
debt,  the  reaaonabie  presumption  ia  that  it  is  no  longer  a  aubsistiog  debt;  bdeI.  there- 
fore, there  is  no  ground  on  which  to  raise  ft  virtual  agency  to  pay  that  which  is  -aot 
admitted  to  exist.  But  if  thin  were  not  so,  still  there  ia  a  gi^t  dilferenco  between 
creating  a  virtual  aaency  which  is  for  the  benefit  of  all,  and  one  which  is  onerous  and 
prtyudicial  to  all.  The  one  is  not  a  oatunl  or  necessary  consequence  from  the  other. 
A  person  may  well  authorize  the  payment  ofa  debt  for  which  lie  is  now  liable,  and  yet 
lelaae  to  anthorize  a  charse,  where  thereat  present  ex ista  no  legal  liability  to  pay.  Yet, 
if  the  firinciijle  of  Lord  Mansfield  be  correct,  the  acknowled^ent  of  one  joint  debtor 
will  bind  air  the  rest,  even  though  they  should  have  utterly  denied  the  deli*  at  th« 
time  when  such  acknowledgment  was  msde.  The  doctrine  of  Whitcomb  v.  Whiting, 
has  been  followed  m  England  in  Bubseqaent  caaea,  and  was  resorted  to  in  a  strong  man- 
ner, in  Jackson  v.  Faiitank,  2  H.  Bl.  340,  where  the  admlsaion  of  a  creditor  to  ptove 
a  debt,  on  a  joint  and  several  note  under  benhmptcy,  and  to  receive  a  dividend,  waa 
held  sufficient  to  chat^  a  solvent  joint  debtor,  in  a  aevetat  action  against  him,  in  which 
he  pleaileit  the  statute,  as  an  acknowledgment  ot  a  subsisting  debt,  It  has  not,  how- 
ever, been  received  without  hesitation.  In  Clarke  ■  Bt«dah«w,  8  Esp.  ISA,  Lord 
Eenyon,  at  iVui  Priut,  expressed  some  doubts  upon  it ;  ard  the  aame  cauae  went  off  on 
anotner  gronnd.  And  in  Brandiam  v.  Wharton,  1  Barn.  &  Aid.  4S3,  the  case  whs  very 
roach  shaken,  if  not  overturned.  Lord  Ellenliorough,  upon  that  occasion  used  language, 
from  which  his  dissatisfaction  with  the  whole  doctrine  may  be  cleerly  inferred.  '  Tliis 
doctrine,'  said  he,  '  of  rebutting  the  statute  of  limitations,  by  on  aclcnowledgiaent  other 
tllSD  that  of  the  party  hlmaelf,  began  with  the  rase  of  Whitcomb  v.  Whiting.  By  that 
ded^on,  where,  however,  there  wasnn  express  acknowledgment,  by  an  actual  payment  of 
*  part  of  the  debt  by  one  of  the  parties,  1  am  bound-  But  that  case  was  full  of  hard- 
sblpa,  for  thia  inconvenience  may  follow  from  it.  Sunpose  a  person  liable  jointly 
witli  thirty  or  forty  others,  to  a  debt ;  he  may  have  actually  paid  It,  he  may  have  had 
in  Ills  poBsesaion  lue  document  by  which  thai  )iayment  was  proved,  bnt  may  have  lost 
his  receipt  Then,  though  thia  was  one  ot  the  very  cases  which  thia  statute  was  passed 
to  protect,  he  may  still  lie  bound,  and  hia  liability  be  renewed,  by  a  random  acknowl- 
ed^ent  made  by  some  one  of  the  thirty  or  forty  others,  nho  may  be  cerelesa  of  vhpt 
mischief  he  Is  doing,  and  who  may  even  not  know  of  the  payment  which  has  been  made. 
Beyond  that  case,  therefore,  I  am  not  prepared  to  go,  so  as  to  dejirive  a  party  of  the 
advantage  given  him  by  the  statute,  by  means  of  an  implied  acknowledgment.'  In  the 
American  courts,  ao  lar  as  our  reaenrcbes  have  extended,  few  caaea  have  been  litigated 
upon  this  question.  In  Smith  v.  Ludlow,  6  Johns.  268,  the  suit  was  brought  against 
both  partnem,  and  one  of  them  pleaded  the  statute.  Upon  the  dissolution  of  the  part- 
nership, public  notice  was  given  that  the  otJier  partner  was  authorized  to  adjust  all 
accounts  ;  and  an  account  signed  by  him,  after  such  advertisement,  snd  witliin  six 
ycara,  was  introduced.  It  was  also  proved,  that  the  plaintiff  called  on  the  partner,  who 
pleaded  the  statute,  before  the  commencement  of  the  suit,  and  requested  a  settlement, 
and  that  he  then  admitted  an  account,  dated  in  17S7,  to  have  been  made  out  by  him  ; 
that  he  thought  the  account  had  been  settled  by  the  other  defendant,  in  wbose  handa 
the  booka  of  partuprship  were  ;  and  that  he  would  £ee  the  other  defendant  On  the  iinb- 
iect.  and  communicate  the  result  to  the  plaintiff.  The  court  held  that  this  waa  suffi- 
cient to  take  the  case  out  of  the  statute  :  and  said  that,  without  any  express  anthority, 
the  Gonfesnon  of  one  [nrtner.  after  the  diesol'Jtion,  will  take  a  debt  out  of  the  statute. 
The  acknowledgment  will  not,  of  ilaalf)  be  evidence  of  au  original  debt ;  for  that  would 
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representatiTe,  in  the  transaction  of  certain  businesB;  whatever, 
therefore,  the  f^ent  does,  in  the  lawful  prosecution  of  that  busi- 

eiiable  one  laitj  to  bind  the  other  in  new  coDttscts.  But  the  original  debt  bein;; 
proved  or  admitted,  Uh  confuMOD  of  one  vill  bind  the  other,  so  aa  to  preveat  him 
into  availins  himaelf  of  the  statate.  '  This  is  evideut,  from  tlie  casis  of  wliitcoinb  n. 
Whiting,  and  Jackson  v.  Fairbank  ;  and  it  results  necewarily  from  the  power  given 
to  adjust  accoants.  The  ooiut  alio  thought  the  acluiowledgnieiit  of  the  partner,  set- 
tiug  up  the  statute,  iras  BUfBcient  of  itself  to  suslaiu  the  aution.  Thii  caae  has  the 
peculiarity  of  an  acknowledgment  made  by  both  partners,  and  a  formal  acknowledg- 
ment by  the  partner  who  was  authoriiad  to  adjust  the  accounts  after  the  dissolution  of 
the  partnership.  Thrre  was  not,  therefore,  a  virtual,  but  an  express  and  notorious 
agency,  devolved  on  him,  to  settle  the  aecoont.  The  corrautuetia  of  the  decisioo  cannot, 
upon  the  general  view  taken  by  the  conit,  be  questioned.  In  Boosevelt  v.  Marka,  S 
Jobua.  Cb.  266,  291,  Mr.  Chancellor  Kent  admitted  the  authority  of  Whitcomb  v. 
WhitinKi  but  denied  that  of  Jackson  o.  Fairbanks,  for  reasons  which  appear  to  ns  solid 
*ud  laturictory.  (c)  Upon  some  other  cases  in  New  YoA,  we  shall  have  occasion 
hereafter  to  comment.  In  Hunt  e.  Bridgbsm,  2  Pick.  Ggl,  the  Supreme  Court  of 
Mssaschusetts,  npon  the  suthority  of  the  cases  in  Douglas,  U.  Blackstone,  and  Johnston, 
held,  that  a  partisi  payment  by  the  principal  debtor  an  a  note,  took  the  caae  out  of  the 
statute  of  limitations,  as  against  a  surety.  The  court  do  not  proceed  to  soy  reasoning  to 
establish  the  principle,  considering  it  as  the  result  of  the  authorities.  Shelton  v.  Cocke, 
S  Mnnfonl,  IBl,  is  to  the  same  elfect ;  and  contains  a  mere  annunciation  of  the  rule, 
without  any  iliscoasiau  of  its  principle.  Simpson  r.  Morrison,  2  Bay,  S33,  proceedeil 
upon  a  broader  ground,  and  assnmea  the  doctrine  of  the  «sse  in  I  TauuL  104,  herein- 
after noticed  to  be  correct.  Whatever  may  be  the  just  inSuence  of  such  recognitions  of 
the  principles  of  the  English  cases,  in  other  States,  as  the  doctrine  is  not  so  settled  in 
Kentucky,  we  must  resort  to  such  recognitjon  ontv  ss  fumishins  illustrations  to  assist 
nar  reasoning,  and  decide  the  case  now  as  if  it  had  never  been  decided  before.  By  the 
general  law  of  partnership,  the  act  of  each  partner,  during  the  continuance  of  the  part* 
uership,  and  within  the  scope  of  its  object!,  binds  all  the  otheta.  It  is  considered  the 
set  of  each,  and  of  all,  resuttins  from  a  general  and  mutual  delegation  of  authority. 
£ach  partner  may,  tberefoni,  bind  the  partnership  by  his  contracla  in  the  partnership 


business  ;  but  he  cannot  bind  It  by  any  eoutnots  beyond  those  limits.  A  dissolution, 
however,  puts  sn  end  to  the  anthori^.  By  the  force  of  its  terms,  it  operates  ss  t, 
revocation  of  all  power  to  create  new  contiacla  ;  and  the  right  of  partners,  at  such, 
can  extend  no  further  than  to  settle  the  partnership  concerns  already  existing,  and  to 
distribate  the  remaining  funds.  Even  this  right  may  be  ([oaliGed,  and  restrained,  by 
the  exi<ress  delegation  ot  the  whole  authority  to  one  of  the  partners.  The  question  is 
not,  however,  as  to  the  authority  of  a  partner  after  the  dissolution  to  siljust  sn 
sdmitted  and  subsisting  debt ;  we  mean,  admitted  by  the  whole  pertnerahip  or 
onbarred  by  the  statute  ;  bnt  whether  he  can,  by  bis  sole  net,  after  the  action  is 
barred  by  lupue  of  time,  revive  it  against  all  the  partners,  without  any  new  authority 
oommunicsted  to  him  for  this  purpuee.  We  think  the  proper  resolution  of  this  point 
depends  u)>on  snother ;  that  it,  whether  the  acknowlndgment  or  promise  is  to  be 
deemed  a  mere  continuation  of  the  original  promise,  or  a  new  contract,  springing  out 
of,  and  supported  by,  the  original  consideration.  We  think  it  is  the  latter,  both  upon 
principle  and  authority  ;  and  if  so,  as  after  the  dissolution  no  one  partner  can  create 
a  new  contract,  binding  npon  the  othsn,  bis  scknowledgment  is  inoperative  and  void, 
as  to  them.  There  is  some  confusion  in  the  tangitage  of  the  books,  resulting  from  a 
want  of  strict  attention  to  the  distinction  here  indicated.  It  is  often  ssid,  that  an 
acknowledgment  revives  the  promise,  when  it  is  mesnt,  thst  it  revives  the  debt  or 
causa  of  action.  The  revival  of  a  debt  supposes  that  it  has  once  been  extinct  and  gone  ; 
that  there  has  been  a  period  in  which  it  had  lost  its  legal  use  and  validity.  The  act 
which  revives  it  is  what  essentially  constitutes  its  new  being,  and  is  inseparable 
from  iL  It  stands  not  by  its  original  force,  but  by  the  new  promise,  which  imparts 
vitntity  to  it.  Proof  of  the  latter  is  indispensable,  to  raise  the  assumpsit,  on  which  an 
action  can  be  maintained.     It  was  this  view  of  the  matter  whiob  &nt  created  a  doubt, 

(c)  Whitcomb  d.  Whiting,  and  Jack-  3  Hues.  IfiS)  ;  and  thtr  ore  regarded  with 

son  V.  Fairbank,  are  not  now  regarded  with  still  less  in  the  courts  ot  this  country.    Van 

mneh  consideration  in  the  English  oourts  Eeuren  v,  Parmelee,  2  Comet.  (H.  Y.)  623, 

(Daviis*.  Edwards,  6  Eng.  L.&£q.  G30;  Se«alsaAngellDnLimitationB,ethed.S2aa 
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nesa,  \a  the  act  of  the  principal  vhom  be  repreBeiits.  '  And, 
"  where  the  acta  of  the  agent  will  bind  the  principal,  there  bis 

whether  (t  wu  not  necc 

promUa  iince  the  old  cc  .    _      .    _         „  ....     ,  

u  now  heltl,  tlwt  the  odgiutil  oooiidentioii  it  iuUcient,  if  neogoutA,  to  uphold  the 
saw  prombe,  altboush  the  statute  cuts  it  olT,  m  ■  su)iport  for  the  old.  What,  iadeed, 
iToald  aeeni  to  be  aeciaive  on  thi^  8u\^ect  ia,  that  the  new  promise,  if  qualified  or 
couditiocal,  reetralDs  the  rigbta  of  the  party  to  ita  owd  terms  ;  andif  he  cannot  recover 
by  tbose  terme,  he  caunot  recover  at  all  If  a  perwn  pnimi«e  to  fuy,  upon  coDditioD 
that  the  other  do  au  act,  performance  must  he  ihowa,  before  any  title  accruea.  If  the 
declaration  lays  a  promise  by  or  to  an  inteatate,  proof  of  the  acknoBledeTaeut  of  the 
debt  bv  or  to  hta  penonol  representAtiTe  will  not  maintaio  the  writ.  Wliy  not,  since 
It  estabUshes  the  uontinued  existence  of  the  debt.  The  plun  reason  is,  tliat  the  promue 
is  a  new  one,  by  or  to  the  administrator  himself,  upon  tbe  original  conslderatioii ;  and 
not  a  revival  of  the  original  promise.  So,  if  a  man  promises  to  pay  a  pre-existiug  debt, 
barred  by  the  statute,  when  he  is  able,  or  at  a  future  day,  his  aMUty  muit  be  ahowii, 
or  tbe  time  miut  be  passed  before  the  action  can  be  malntsinad.  why  t  Itecaose  it 
rests  oo  the  new  promise,  and  its  terms  must  be  complied  with.  Ws  do  not  here  speak 
of  the  form  ofallwins  the  promise  in  the  declaration  ;  upon  which,  perhaps,  there  baa 
been  a  diversity  of  opinion  atid  judgment ;  hut  of  the  fact  itself,  whether  the  promise 
ought  to  be  laid  in  one  way  or  another,  as  an  absolute,  or  as  a  conditional,  promise  j 
which  may  depend  on  the  rules  of  pleading.  This  very  point  came  before  tbe  twelre 
judges,  in  the  case  of  Hyleiuf;  u.  HaatinBi,  1  Ld.  Kaym.  389,  121,  in  the  time  of  Loid 
Halt.  There,  ooe  of  the  points  was,  '  whether  the  acknowledgment  of  a  debt  within 
ail  years,  would  amount  to  a  new  promise,  to  bring  it  out  of  the  atatnte;  and  they  were 
all  of  the  opinion  that  it  would  not,  but  that  it  was  evidence  of  a  ]ironiise.'  Here, 
then,  tbe  judges  manifestly  contemplated  ^e  acknowledgment,  not  as  a  continuation 
of  tbe  old  promise,  but  as  evidence  of  a  new  promise  ;  and  that  it  is  the  new  proiniaa 
which  takes  the  case  out  of  tbe  statute.  Now,  what  is  a  new  promise  hut  a  new  con- 
tract; a  contract  to  pay,  upon  a  pre-existiDg  conuderation,  which  does  not  of  itself  bind 
tbe  party  to  pay  independently  of  the  contract?  So,  in  Boydellv.  Drummoud,  2  Campb. 

167,  Lord  Ellenl " 

the  existence  ol 

promise  top»  it,  and  thus  tbe  remedy  U  revived.'  And  it  maybe  afiirmed,  tbat  tbe  gene- 
ral current  of'^tbe  English  as  well  as  the  Auwrioan  authorities  conforms  to  this  view  of  the 
operaClon  of  an  acknowledgment.  In  Jones  v.  Moors,  S  Binney,  E7S,  Hr.  Chief  Justice 
Tilgbman  went  into  an  elalnrate  examination  of  this  very  point ;  and  came  to  the  cou' 
elusion,  from  a  review  oF  all  the  cases,  that  an  acknowli^ment  of  tbe  debt  can  only 
be  considered  as  evidence  of  a  new  promise  ;  and  he  added,  *  I  cannot  com^hend  the 
meaning  of  reviving  the  old  debt  in  any  other  manner,  than  by  a  new  promise.'  There 
Is  a  cIhss  of  cases,  not  yet  adverted  to,  which  materially  illustrates  the  right  and  powers 
of  partners,  after  the  dissolution  of  the  partnership,  and  bears  directly  on  the  point 
under  consideration.  In  Hsckley  v.  Patrick,  8  Johns.  tiSfl,  it  was  asid  bv  the  court, 
that 'after  a  dissolution  of  the  partneraliii),  the  power  of  one  i<arty  to  bind  the  others 
wholly  ceases.  There  is  no  reason  why  this  acknowledgment  of  an  account  should  bind 
bis  copartners,  any  more  than  his  giving  a  promissory  note  iu  the  name  of  the  firm,  or 
any  other  act'  And  it  was  therefore  held,  that  the  plaintiff  must  produce  further  evi- 
dence of  the  existence  of  an  antecedent  debt,  before  he  could  recover  ;  even  though  the 
acknowledgment  was  by  a  partner  authorized  to  settle  all  the  acconnta  of  the  firm. 
"Thia  doctrme  was  again  recognized  by  the  same  court,  in  Walden  b.  SherbnnM,  15 
Jobns.  409,  424,  although  it  waa  admitted  that  in  Wood  s.  Braddick,  1  Taunt.  104, 
a  diflTerent  decision  hadheen  had  In  Enotand,  If  this  doctrine  be  well  founded,  as  w« 
think  it  ia,  it  furnishes  a  strong  groand  to  question  the  efficacy  of  an  acknowledgment 
to  bind  tbe  partnersliip  for  any  purpose.  If  it  does  not  establish  the  existence  of  a 
debt  against  tbe  partnership,  why.  should  it  be  evidence  against  it  at  all  1  If  evidence, 
aliunde,  of  facts  within  the  reach  of  tbe  statute, as  the  existence  of  a  debt,  be  necessary 
before  the  acknowledgment  binds,  ia  not  this  letting  in  all  tbe  miscblefH  against  which 
the  statute  Intended  to  guard  the  parties  :  viz,,  the  introduction  oF  stale  and  dormant 
demands  of  long  standing  and  of  uncertain  proof  1  IF  the  acknowledgment,  per  k, 
does  not  bind  the  other  partners,  where  is  the  propriety  of  admitting  prooF  of  an  ante- 
cedent debt  extlnguiBhed  by  the  statute  as  to  them,  to  be  revived  without  tbeir  con- 
•ant  I    It  leeou  dmonlt  to  find  •  aatiafactoi?  roaaan  why  an  acknovledgusat  ifaoald 
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representations,  declarations,  and  admissions,  respecting  the 
subject-matter,  Till  also  bind  him,  if  made  at  the  same  time, 
and  constituting  part  of  the  ret  geatte, "  >    They  are  of  the  nature 

niM  a  Dew  promlie,  wfaen  the  conridention  upon  which  alone  it  nati,  u  b  legal  obliga- 
tion, i*  not  coupled  with  it  in  Boch  a.  shape  u  to  bind  the  partiea ;  that  the  putiei  are 
not  bound  bj  the  admitaion  of  the  debt  aa  a  debt,  bat  are  bcMtad  by  the  ftcknowledgmant 
of  the  debt,  aa  a  promiae,  upon  eztiinaic  proof.  The  doctrine  in  1  TanuL  104,  itanda 
npon  a  clear,  if  it  be  a  l^sl  ground  ;  that  as  to  the  thiugs  past,  the  partnerahip  con- 
ttuuas,  and  always  moat  continne,  notwittutanding  the  dusolutjon.  That,  however,  ia 
a  matter  which  we  are  not  prepared  to  admit,  and  constitutes  the  Tarjr  ground  now  in 
coutroTeny.  The  light  in  which  we  are  disposed  to  consider  this  question  is,  that  after 
a  diaaolntion  of  a  pertnenhip,  no  partner  osn  create  a  cauae  of  action  against  the  other 
partners,  except  by  anew  authority  communii^ated  to  him  for  that  piupos&  It  is  wholly 
immatetiol  mant  Is  the  consideration  which  ia  to  raise  such  cause  olfaction,  —  whether  it 
be  a  sappoeed  pre-ezistiug  debt  of  the  partnership,  or  any  auxiliary  conaideration  which 
miglit  prove  beneficial  to  them.  Unlesa  adopted  by  thein,  they  are  not  bound  by  it. 
When  the  statute  of  limitations  has  once  mn  agitiDst  a  debt,  the  cauae  of  iction  against 
the  partnership  ia  gone.  The  sckaowledgrnent,  if  it  is  to  operate  at  all,  ia  to  create  a  new 
csBse  of  action  ;  to  reviTe  a  debt  which  is  extinct ;  and  thus  to  give  an  action  which 
has  ita  life  from  the  new  promise  implied  by  lav  from  auch  an  acknowledgment,  aud 
operating  and  limited  by  its  purport  It  is,  then,  in  its  essence,  the  erection  of  a  new 
nght,  ana  not  the  enforaement  of  an  old  one.  We  think,  that  the  power  to  create  aocb 
a  right  does  not  exist  after  a  dissolution  of  the  partnership  in  any  partner." 

It  la  to  he  observed,  that  in  this  opinion  the  court  were  not  unanimous  ;  and  that  the 
learned  judge  dacUrea  that  Che  mtyority  were  "  principallv,  tliongh  not  exclusively, 
influeneod  by  the  course  of  decisions  in  Kentucky,  wbers  the  action  arose.  A  aimilM 
Tiev  of  the  qoestion  has  been  taken  by  the  courts  of  PennqrlTODia,  both  before  and 
since  the  dediion  of  Bell  s.  Morrison  ;  Levv  a.  Cadet,  17  S^.  k  Raw.  127 ;  Searight 
V.  Craighead,  1  Pa.  135  ;  and  it  hns  beeu  fallowed  br  the  Courts  of  Indiana.  Yandisv. 
ZieGnvour,  S  Blackf.  871.  Other  judges  have  viewea  such  admissions  not  as  going  to 
create  a  new  contract,  bat  as  mere  acknowledgments  of  the  oontinned  existenoe  of  a 
debt  preriooslj  created,  thereby  repelling  the  presnmption  of  payment,  resulting  Itota 
lapse  of  time,  and  thus  taking  the  case  out  of  the  operation  of  the  statute  of  limitations. 
To  this  effect  ore  White  P.  Hale,  3  Pick.  SSI;  Hardn  «.  Root,  17  Mass.  S22,  S37i  Cady 
T.  Shephaid,  11  Pick.  400;  Vinal  t.  Burrill,  18  Pick.  401  ;  Bridge  u.  Gray,  14  Pick. 
01  ;  Pattarwin  v.  Choat«,  7  Wsnd.  til  ;  Hopkins  «:  Banks,  7  Cowsn,  SfiO  ;  Austin  v. 
Bostwick,  9  Conn.  4t)6iQreenIeaf  v.  Quincy,  3  FairL  II;  Molntire  r.  Oliver,  2  Hawks, 
SOS  1  Ward  v.  Howell,  S  Har.  &  Johua.  60  ;  Fisher  e.  Tucker,  1  HcCoid,  Ch.  I7S  ; 
Wbeelock  v.  Doolittle,  18  Vt  440.  In  some  of  the  casea  a  distinction  is  strongly 
taken  between  admissions  which  go  to  establish  the  original  existence  of  the  debt,  and 
thoae  thich  only  show  that  it  has  never  been  paid,  but  stUl  remains  in  ita  original 
force  :  and  it  la  held,  that  before  the  admisaion  of  a  partner,  mode  after  the  disaolution, 
can  be  received,  the  debt  must  fint  be  proved,  aliundt.  See  Owiuga  v.  Low,  E  OUl 
A  Johns.  184,  144;  Smith  v.  Ludlow,  6  Johns.  SS7 ;  Patterson  u.  Choate,  7  Wend.  441, 
44S;  Wardo.  Howell,  Fisher  v.  Tucker,  Hopkins  d.  Banks,  Vinal  p.  Burrill,  ubiiupra; 
Shelton  «.  Cocke,  3  Hanf.  107.  In  Austin  v.  Boatwick,  the  partner  making  the  ad- 
miasion  had  become  insolvent;  bat  this  was  held  to  make  no  diSeretice,  aa  to  the  ad- 
missibility of  his  declaration.  A  distinction  has  always  been  taken  between  adniissioni 
by  a  partuer  after  tbo  dissolution,  but  before  the  statute  of  limitations  has  attached  to 
tne'dsbt,  and  those  made  afterwards  ;  the  former  being  held  reoeivabie,  ond  the  latter 
not.  Fisher  t>.  Tncker,  1  HcCord,  Ch.  17E.  And  see  Scalea  v.  Jacob,  8  Bing.  638; 
Gardner  v.  KHahoo,  8  Q.  B.  S6S.  See  further  on  the  general  doctrine,  posf,  $  174,  n. 
In  all  cases  where  the  admission,  whether  of  a  partner  or  other  joint  contractor,  is 
rec«ived  sgatost  bis  companions,  it  must  have  been  ta»Ae  in  good  faith.  Coit  v. 
Tracy,  8  Conn.  2S8.  See  also  Chardon  o.  Oliphant,  2  Const.  685;  cited  in  Collyer 
on  Partn.  330,  n.  (2d  Am.  ed. ).  It  may  not  be  nieleaa  to  obaerve,  that  Bell  v.  Morri- 
son was  cited  and  diatinguished,  partly  aa  founded  on  the  local  Unr  of  Kentucky,  in 
Parker  t.  Merrill,  6  QreenL  47,  48  ;  and  in  Greenleaf  v.  Quincy,  8  Fairf.  11 ;  and 
that  it  waa  not  cited  in  the  cases  of  Patterson  v.  Choate,  Austin  v.  Boatwick,  Ctdf  v. 
Shepherd,  Vinal  v.  Burrill,  and  Yandee  v.  Lehvonr,  though  these  were  decided  sabee- 
quent  to  its  publication. 

1  Story  on  Agency,  ||  18t-187.     School   Fnmiton  Ca  b.   Warvnr  Sch.  Disk 
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of  original  evidence,  and  not  of  hearsay ;  the  representatioa  or 
statement  of  the  agent,  in  such  cases,  being  the  ultimate  fact  to 
be  proved,  and  not  an  admission  of  some  other  fact.^  But^  it 
must  be  remembered,  tfaat  the  admission  of  the  agent  cannot 
always  be  assimilated  to  the  admission  of  the  principaL  The 
party's  own  admission,  whenever  made,  may  be  given  in  evidence 
against  him ;  but  the  admission  or  declaration  of  his  f^nt  binds 
him  only  when  it  is  made  during  the  continaance  of  the  agency 
in  regard  to  a  transaction  then  depending  et  dum  fervet  opus. 
It  is  because  it  is  a  verbal  act,  and  part  of  the  ret  getta,  that  it 
is  admissible  at  all ;  and,  therefore,  it  is  not  necessary  to  call  the 
agent  himself  to  prove  it;'  but,  wherever  what  he  did  ia  admis- 
sible in  evidence,  there  it  is  competent  to  prove  what  he  said 
about  the  act  while  he  was  doing  it;*  and  it  follows,  that,  where 
his  right  to  act  in  the  particular  matter  in  question  has  ceased 
the  principal  can  no  longer  be  affected  by  his  declarations,  they, 
being  mere  hearsay.' (a) 

*  1  FhU.  End.  B81. 

*  Doe  c.  Hawkins,  2  Q.  B.  SIS ;  Saimien  0.  Wode,  3  Hamton,  29B. 

*  Gaitb  v.  Howard,  8  Biog.  4£1  ;  Fairlie  v.  Hutiagt,  10  \e».  1S3,  127:  He- 
cbanics'  B&nk  of  Aloiandiia  v.  Rsnk  ot  Columbia,  6  Whsat  S-SS,  337;  lAnghoni 
«.  Allautt,  1  Tannt  SIS;  per  Gibbe,  J.;  Hannti;  v.  Stewart,  6  Watts,  487,  iSOi 
Stockton  P.  Demulh,  7  Watts,  89;  Story  on  Agency,  ISe,   128,  n,  (2)  ;  Wood*  0 


Bankfi,  14  N.  H.  101;  Cooley  v.  Norton,  i  Ciuh.  93.  In  a  case  of  libel  for  daiiiaf^ 
occss[oa^  by  collision  of  abips,  it  was  beld  that  the  admission  of  tbe  router  of  tbe  wip 
proceeded  against  might  wgll  be  articulated  in  tbs  libet.     Tlie  Manchester,  1  W.  Rob. 


62.  But  it  does  not  appear,  in  the  report,  whether  the  admission  was  made  at  the  time 
of  the  occurrence  or  noL  Tbe  question  baa  been  discussed,  whether  tbere  is  nuy  aub- 
atantial  distinction  between  a  written  enhj  and  an  oral  declaratioD  by  an  agent,  of  tb« 
fact  of  his  baring  receired  a  particular  not  for  his  employer.  The  case  wss  one  of  a 
sub-agent,  employed  by  a  steward  to  collect  rents,  and  the  declaration  offered  in  evi- 
dence was,  "  M.  N.  paid  me  tbe  half-year's  rent,  end  here  it  is."  Its  admissibility 
was  argued,  botb  as  a  declaration  against  interest,  and  also,  as  made  in  the  course  ot 
discharging  a  dnty  ;  and  the  court  inclined  to  admit  it,  but  took  time  for  advisement. 
Fnradom  v.  Ciogg,  10  M.  &  W.  672;  infra,  %  149.  See  also  Kegina  v.  Hnll,  8  C.  &  P. 
8S8  ;  Allen  d.  Denstone,  Id.  780;  Lawrence  e.  Thatcher,  6  C.  Ji  P.  689;  Bank  of  Uon- 
roee.  Field,  2  Hill,  445;  Doe  d.  Hawkins,  2  Q.  B.  212.  Whether  the  declaration  or  ad- 
mission  of  the  agent  made  in  regard  to  a  tiansaction  already  past,  hot  while  his  agency 
for  similar  objects  still  continues,  will  bind  tbe  principal,  does  not  appear  to  have  been 
expressly  decided;  but  tha  weight  of  authority  is  in  the  negative.  See  tbe  observa- 
tions of  Tindal,  C.  J.,  in  Garth  v.  Howard,  supra.  See  also  Mortimer  v.  M'Callan,  6 
M.  &  W.  68,  69,  73  ;  Haven  p.  Brown,  7  Greenl.  421,  424  ;  Thallhimer  u,  Brincker- 
boll;  4  Wend.  394;  City  Bank  of  Baltimore  r.  Batemau,  7  Har.  &  Johns.  104;  Stewart- 
son  V.  Watts,  8  Watts,  392;  Betham  0.  Benson,  Gow,  46,  48,  n.  ;  Baring  c.  Clark,  19 
Pick.  220 ;  Parker  e.  Green,  8  Uet.  142,  143  ;  Plumtr  o.  Briscoe,  12  Jur.  351 ;  11 
Q.  B.  16.  Where  the  fraudulent  representationa  of  the  vendor  are  set  up  in  defence 
of  an  action  for  the  price  of  Inad,  the  defence  may  be  maintained  by  proof  of  sach 
representations  by  the  vendor's  agent  who  effected  the  sale ;  but  it  is  not  competent  to 
inqnira  as  to  his  motives  or  inducements  for  making  them.  Hammstt  tr.  EmeiBon,  14 
Shepl.  308, 

*  Reynolds  s.  Bowley,  3  Rob.  (La.)  201 ;  Stilaa  o.  Wastero  Bailrotd  Co.,  8  tfet. 
44. 
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§  114.  Z>0oUratlaas  of  ageatt.  It  is  to  be  obserred,  that  the 
rule  admitting  the  declarations  of  the  agent  is  founded  upon  the 
legal  identity  of  the  agent  and  the  principal ;  and  therefore  the; 
bind  only  so  far  as  there  is  authority  to  make  them,  (a)  Where 
this  authority  is  derived  by  implication  from  authority  to  do  a 

br  an  asenL  nns  or  iDora  of  the  foUoiriDg    the  dedantioas  of  ths  *(ptit  ftra  admUsl' 
:  It  niuat  ■ppoar  that  the    ble  in  erideniM  agaioat  hu  principal  when 


amoi  wu  Bpocialty  authomed  to  maka  the  principal  14  h  party  to  the  tranaactioil 
them;  or  his  poaera  muat  hare  been  aoch  the  agent  Is  «nga«ed  in  for  his  principal 
u  to  conBtitnte  him  the  general  repr»-    at  the  time.     Hawk  v.  Applcgate,  37  Mo, 


■Dd  contemporaneoui  with  the  act  of  were  Dot  ft  part  of  hii  businew  of  employ' 
•gencv,  otherwiae  they  are  hearsay.  Oil  ing  people  for  the  defendant,  imil  that  hu 
Cit;  Fnel  Supply  Co.  v,  Bonndy,  132  Fa.     declaratioiu  were   therefore  inadmissible. 


1  repr»-  at  the  time.     Haw^  v.  Applegate,  37  Mo, 

i  of   the    principidr  Ixving   the  App.  39  ;  Ronur.  Hohr,  SB  lU.  App.  321 ; 

Bianagement  of  the  entire  hnaineaai  ot  the  Updyke  p.  Wheeler,   37  Mo.   App.   636. 

•diuiuioos    moat    have    formed    part   of  Tlias  where  It  was  a  material  fact  whether 

the  conatrnction  of  -the  contract ;    or,   if  or  not  the  plaintiff  was  employed  by  the 

they  are  non-contractnal  they  mnat  have  axent  of  the  defendant,  ana  the  plaiutitf 

been  a  part  of  the  rat  gatie.     It  ia  im-  offered  aa  evidence  of  such  employment, 

peratiTe  in  casea  of  allied  tortious  con-  decUnttiotiii  of  an  agent  of  the  defendant, 

duct,  anch  w  neeligance,  mdeaa  the  act  ia  who  had  aathority  to  hire  employee*,  iu 

these  declarations  of  the  a 

___    ___    __       ^  part  of  hi«  busioeas  of  emj   „ 

they  are  hearsay.     Oil  ing  people  for  the  defendant,  imil  that  Ms 

Co.  V.  Bonndy,  132  Fa.  declaratioiu  were   therefore  inadmiari)''~ 

Bl"  mo  1   £ne  'fc  W.   V.  B.   E.  Co.  *.  BenaUy  b.  Broclcway,  27  III.  App.  f. 

Smith,  125  Fa.  St.  204  ;  Dnrkre  v.  Cent  Cumin  r.   Pallman   Palace  Car  Co., 

Pae.  K.  R.  Co.,  SB  Cal.  GS4.   The  declaia-  111.  App.  G73.     TMi  exclnsion  ii  bawd 

tionaof  the  driver  of  a  cow  (Lnby  B.  Hnd-  apon  the  doctrine  applicable  to   prlnci. 

aoQ  River  R.  R.  Co.,  17  N.  Y.  131),  of  the  pal  and  agent  which  excludes  &om  cun- 

conductnr  (Orifflnn.  Montgomery  R.  R.  Co.,  sideration  u  against  the  former,  the  «cti 

380a.lll),oreDgiDser(R()bineanB.Fitch-  and  declsntlona  of  the  latter,  when  not 

borg  R  R.  Co.,  7  Gray  (Uasa.),  92)  of  a  engBged  in  the  execution  of  hia  agency, 

railway  train,  as  to  the  mode  in  which  an  and  not  telating  to  the  subject  of  its  pur- 

•eeident  occnrred,  made  after  the  occar-  poae  in  which  he  ia  at  the  time  en(pu[ed. 

rence,  are  inadmissible  as  heareay ;   but  It  should  be  noted,  however,  that  while 

the  admiasions  of  a  like  nature  by  ths  that  rule  rents  upon  Bound  and  well  settled 

feneral  agent  or  president  of  a  comrany  principlee,  it  may  not  be  applicable  when 

Charleston  R.  K.  Co.  v.  BUke,  1 2  Rich,  the  question  is  one  of  fraud  of  the  agent  in 

(3.C. )  Iiaw,  S34),  or  of  a  bosgage-maater  in  abuse  of  his  trust  and  confidence  with  the 

answer  to  inquiries  for  lost  tog^ge,  —  are  petson  towards  whom  he  holds  such  nia- 

admissible,  as  within  the  scope  of  their  tion.     Then  the  field  of  inquiry  is  oi>sn  to 

reral  duties.     Horse  f.  Conn.  River  R.  prove  the  fact  upon  which  such  charge  is 

Co.,  0  Gray   (Uaaa.),  150.     See  also  founded.     Jones  v.  Jones,  120  H.  Y.  001. 

Ins.   Co.  V.   Woodmfr,  2  Dutch.  {N.J.}  Tbecommonnileafagencyisalaospplicable 

641,  where  the  admissions  of  an  insurance  to  auch  declarations,  i.  t.  that  the  agency 

agent,  made  after  a  loss,  authorized  to  re-  most  be  ptvoed  before  the  acts  or  declata' 

ceive  nremiuma  and  deliver  policies,  as  to  tions  of  the  agent  will  affect  the  principal. 

the  delivery  of  a  policy,  wers  held  admis-  Cent.  Fenn.  Teleph.   Co.   d.   Thompson, 

aible.     And  soepM(,  }  111,  a.     And  the  112  Pa.  St.  131 ;  Francis  ».  Edwards,  77 

general  principle  is  that  the  admission*  N.  C.  271  ;  Gslbreath  v.   Cole,   61  Ala. 

moat  be  made  while  the  agent  is  perform-  13B  ;  Central  Branch  U.   P.  R.  R.  Co.  r. 

ing  some  act  which  is  in  the  scope  of  his  Butman,  22  Kan.  0SE>.     The  declsrations 

antbority,  and  with  reference  to  that  act  of  a  son  while  employed  in  performing  a 

which  is  being  done.  Gntcht ss  v.  Outchess,  contract  for  hia  services,  made  by  him  as 

06  Brad.  (N.  Y.)  4S3  ;  Newton  Mfg.  Co.  agent  for  his  father,  are  not  admissible  in 

V.  White,  E3  Ga.  39S  ;  Sivenson  v.  Ault-  evidence  to  prove  the  terms  of  the  cr- 


14  Kan.  273;  Michigan  Central  R.    tract     Corbin  v.  Adsms,  0  Cuah.  (Mass.) 

D.   V.   Carrow,  73   111.  348  ;    Hnnt-    ""     "      "  '   '  '  "      "" 

n    R.   R.  Co.  p.   Decker,    82    Pa. 
_]9. 
(a)  Or  In  other  word^  the  role  i*  tbat 


R.  Co.  V.  Carrow,  73  111.  348  ;  Hnnt-  B3.  See  Printnp  v.  Mitchell,  17  Oa.  GS8 
Ingdon  R.  R.  Co.  p.  Decker,  82  Pa.  Covington,  Ac.  R.  R.  Co.  v.  Ingles,  16  B. 
St  11 9.  Mon.  637 ;  Tattle  n.  Brown,  I  Gray,  IS7 
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certain  act,  the  declarations  of  the  agent,  to  be  admiasible,  must 
be  part  of  the  ret  gestca.  (6)  An  authority  to  make  an  admission 
is  not  necessarily  to  be  implied  from  an  authority  previously  given 
in  respect  to  the  thing  to  which  the  admission  relates.'  Thus  it 
has  been  held,*  that  the  declarations  of  the  bailee  of  a  bond,  en- 
trusted to  him  by  the  defendant,  were  not  admissible  in  proof  of 
the  execution  of  the  bond  by  the  bailor,  nor  of  any  other  agree- 
ments between  tlie  plaintiff  and  defendant  respecting  the  subject. 
The  reaj^eatoooatistedinthefact  of  the  bailment,  and  its  nature; 
and  on  these  points  only  were  the  declarations  of  the  agent  iden- 
tified with  those  of  the  principal.  As  to  any  other  facts  in  the 
knowledge  of  the  agent,  he  must  he  called  to  testify,  like  any 
other  witness.' 

§  115.  BntriM  hj  third  panona.  It  is  upon  the  same  gronnd 
that  certain  entriea,  node  by  third  pertont,  are  treated  as  original 
evidence.  Entries  by  third  persons  are  divisible  into  two  classes : 
first,  those  which  are  made  in  the  discharge  of  official  duty,  and 
in  the  course  of  professional  employment;  and,  teaondly,  mere 
private  entries.  Of  these  latter  we  shall  hereafter  speak.  In 
regard  to  the  former  class,  the  entry,  to  be  admissible,  must  be 
one  which  it  was  the  person's  duty  to  make,  or  which  belonged 
to  the  transaction  as  part  thereof  or  which  was  its  usual  uid 
proper  concomitant,*  It  must  speak  only  to  that  which  it  was 
his  duty  or  business  to  do,  and  not  to  estraneous  and  foreign  cir- 
cumstances.'   The  party  making  it  must  also  have  had  competent 

»  Phil.  A  Am.  on  EviA  «2.  Aa  to  the  arideoce  of  aothority  inferwd  from  cucQm- 
BtuiMS,  IKS  atq^  on  Agency.  SS  87-106,  268,  MO. 

s  Fairlie  ».  HMHnm  10  Ves.  128. 

•  Haetten  v.  AbritMn,  1  Esp.  S7B  (Day'B  ed.),  «nd  noteCD  i  Stoiy  on  Agency, 
SS  18B-H3  ;  Johnwa  r>.  Wwd,  B  Esp.  *7. 

'  The  doctrine  en  the  Babiect  of  contemporMieoni  eotrie*  »  bnafly  but  Inddly  ex- 
pounded by  Mr.  Justice  Parke,  in  Doo  d.  fttteshall  v.  Tarfoid,  8  B  1  Ad.  8fl0.  See 
also  Poole  ».  Dicaa,  1  BlnR.  N.  C.  flSi  j  Pickering  p.  Bishop  of  Ely,  8  V.  *  &  84?; 
Retina  tr,  'Worth,  1  Q.  B.  182.  „    .,       „ 

1  Chambers  r.  Bernaaconl,  1  C.  *  J.  *B]  j  B.  C.  1  Tyrwh.  836  j  ».  C.  1  Cr.  M.  4  R. 
8*7.  In  error.  ThU  limitation  has  not  been  applied  to  private  entriee  against  the 
intereBt  of  the  party.  Thus,  where  the  payee  of  a  note  afpinat  A.,  B.,  &  C,  indorsed 
a  partial  payment  a*  recdved  from  B.,  adding  that  the  whole  anm  was  originaHy  ad- 
Tinoed  to  A.  only ;  in  an  action  by  B.  against  A,,  to  recover  the  money  thus  paid  for 
his  use,  the  indonement  made  by  tha  payee,  who  vras  dead,  waa  held  admiBubla  to 

(S)  By  heitig  part  of  the  «*  gtitit,  is  companied  by  acta,  mi  by  an  actual  dgna- 

meant  that  sach  declarations  are  eridecce  ture  of  the  name  of  the  principal,  are  not 

only  whers  thay  relate  to  the  identical  con-  competent  evidence  in  faror  of  tbinl  pet- 

tracl  that  Is  the  matter  in  contrororsv.  sons  to  prove  the  authority  of  the  agent, 

Doma  t>.  Soathwork  Man.  Co.,  11  Cnsb,  when  questioned  by  the  principal.  Mnaeey 

(Mbm.)   MB:    Fogg  0.    Child,   13   Barb.  r.  Beecher,  BCnah.  (Mase.)6I7  ;  Brigham 

(N.  Y.)  SW.     k^tMonU,  (lis,  n.  ».  Peteta,  1  Or«j  (Mass.),  1«;  Trostee^ 

The  declaratioiis  of  a  professed  ueut,  4c  v.  Bledsoe,  G  Ind.  188. 
however  publidr  made,  and  altbcn^  ao- 
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knowledge  of  the  toot,  or  it  most  have  been  part  of  his  duty  to 
have  known  it;  there  mnst  have  been  no  particular  motive  to 
«nter  that  transaction  falsely,  more  than  any  other;  and  the 
entry  moat  have  been  made  at  or  about  the  time  of  the  transac- 
tion recorded.  In  such  cases,  the  entry  itself  ia  admitted  as 
original  evidence,  being  part  of  the  rei-geata.  The  general  in- 
terest of  the  party,  in  making  the  entry,  to  show  that  be 
has  done  his  official  duty,  has  nothing  to  do  with  the  question  of 
its  admiBsibility ; '  nor  is  it  material  whether  he  was  or  was  not 
competent  to  testify  personally  in  the  case.*  If  he  is  living,  and 
Ofnapetent  to  testi^,  it  is  deemed  necessary  to  produce  him. "(a) 
But,  if  he  is  called  as  a  witness  to  the  fact,  the  entry  of  it  is  not 
thereby  ezclnded.  It  is  still  an  independent  and  original  cir- 
cmustauce,  to  be  weighed  wiQx  others,  whether  it  goes  to  cor- 
roborate or  to  impeach  the  testimony  of  the  witness  who  made  it 
If  the  party  who  made  the  entry  is  dead,  or,  being  called,  has  no 
recollection  of  the  transaction,  but  testifies  to  his  uniform  prac- 
tice to  make  all  his  entries  truly,  and  at  the  time  of  each  trans- 
action,  and  has  no  doubt  pf  the  accuracy  of  the  one  in  question; 


.      .  .  ,     Bine.  N.  0.  408.   And 

ID  B  rabseqiiGnt  caso,  it  «M  held,  that,  whore  aa  entry  is  admitted  u  heing  teainst 
iiw  intenst  of  the  party  making  it,  it  carriM  with  it  the  whole  atstement ;  but  that,  if 
the  entry  Is  made  merely  in  ue  conne  of  a  nvut'e  duty,  then  it  does  not  go  heyand 
those  matters  which  it  waa  hia  dnty  to  enter.  Percival  v.  Nonsoo,  7  Bck.  l^w  Jb  &]• 
588  ;  21  Law  J.  Eioh.  n.  s.  1  :  a.  c.  r  Eioh.  1. 

*  Per  Tindal,  0.  J.,  in  Poole  v.  Dicai^  I  Bing.  N.  C.  1164  ;  Dixon  v.  Cooper,  S  Wile. 
40  ;  Benjamin  v.  Portena,  2  H.  BL  S90  ;  Williams  r.  Oeavea,  8  C.  ft  P.  £82 ;  Angosta 
«.  Windsor,  1  Applston,  317-     And  see  Doe  tr.  Witteomh,  15  Jnr.  778. 

*  Gleodow  V.  Atkin,  1  C.  fe  U.  423,  4ii  j  s.  c.  8  Tyrwh.  80%  308  ;  Short  v.  Lee,  3 
Jac  &  Walk.  489. 

»  Nichols  «.  Wabh,  8  Whe»t  828  [  Walsh  r.  Barretti  16  Mass.  SSO  ;  Wflbnr  o. 
Selden,  8  Cowen,  182;  Parmer*'  Bank  v.  Whitehill,  Ifl  &  k  R.  89,  BO  ;  Stokes  v. 
Stokes,  0  UartiQ,  n.  b.  8S1 ;  Herring  v.  Levy,  4  Uartin,  h.  a.  883  ;  Brawater  o.  Douuk 
a  Hill,  N.  y.  687  ;  Da™  r.  Poller,  13  Vt  178. 

(a)  Sooh  entile*  ar«  now  genersUy  ad-  hooks  of  the  corporatioik,  or  In  the  hsnd- 

mitted  only  whan  tha  penon  niakini;  the  writing  of  the  former  treasnrer,  or  were 

entry  is  deceased.     State  v.  Fhair,  48  Vt.  receiTod  by  tlie  present  titMurpr  u  the 

808  ;  Whitcherv.  HcLao^lin,  IIS  Mass,  books    of    the    corporation.      ChensnKo 

107  ;  Aogusta  «.   Windsor,  19  He.  817 ;  Bridse  CorpontioD  t>.   Lewis,   flS   Barh. 

Mnlhsll  0.  Eeensn,  18  Wall.  (U.  8.)  842;  (N.  T.)  111. 

Bartholenew  v.  Farwell,  41  Conn.   107  ;  In  Connecticnt,  it  la  held,  that  if  the 

Stephen,  Digest  of  ETidenca,  srt.  27.     On  person  who  made  the  eatry  has  been  in 


:ntliebnainessof  tha  corpoianoD,  witness,  it  is  as  if  he  were  dead.     New 

and  to  be  in  his  handwriting,  are  admlssi-  Hsven,   An.    Company   v.    Goodwin,   43 

ble  to  prore  the  6uit»  entered  in  them,  on  Conn.  2S0.     Bat  if  the  entry  wss  not  in 

proof  of  the  death  of  the  treasurer,  bat  not  the  course  of  the  du^  of  the  person,  snd 

without  such  proof.     It  is  not  enough  to  not  ngainat  hia  intennti  it  is  not  receivable! 

prore  that  the  books  appear  to  be  the  Webster  s.  Webslet,  C  ?■  *  F.  401. 
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the  entry,  unimpeacbed,  is  coaaidered  BufficieDt,  as  original  evi- 
dence, and  not  hearsay,  to  establish  the  fact  in  question.^ 

§  116.  Untriea  by  thiid  psraoiu.  One  of  the  earliest  reported 
cases,  illustrative  of  this  subject,  was  aji  action  of  asaumptit,  for 
beer  sold  and  delivered,  the  plaintiff  being  a  brewer.  The  evi- 
dence given  to  charge  the  defendant  was,  that,  in  the  usual  course 
of  the  plaintiff's  bueiness,  the  draymen  came  every  night  to  the 
clerk  of  the  brewbouse,  and  gave  him  an  account  of  the  beer  de- 
livered during  the  day,  which  he  entered  in  a  book  kept  for  that 
purpose,  to  which  the  draymen  set  their  hands ;  and  this  entry, 
with  proof  of  the  drayman's  handwriting  and  of  his  death,  was 
held  sufficient  to  maintain  the  action.^(<i)  In  another  ease,' 
before  Lord  Kenyon,  which  was  an  action  of  trover  for  a  watch, 
where  the  question  was,  whether  the  defendant  had  delivered  it 
to  a  third  person,  as  the  plaintiff  bad  directed;  an  entry  of  the 
fact  by  the  defendant  himself  in  his  shop-book,  kept  for  i^at  pur- 
pose, with  proof  that  such  was  the  usual  mode,  was  held  admis- 
sible in  evidence.    One  of  the  shopmen  had  sworn  to  the  delivery, 

•  Bank  of  Monroa  o.  Culver,  2  Hill,  681 ;  New  Haven  County  Bank  ir.  Mitchell,  15 
Conn.  206  ;  Bank  of  Tenneasee  v.  Cow&q,  7  Eoiuph.  70.  Se«  infra,  SJ  436,  487,  n. 
(4).  But  upon  a  queitioti  of  the  iDrancy  of  a  Jew,  where  thetimi)  of  his  circamcision, 
which  by  custom  is  on  the  eighth  day  after  hie  birth,  wai  praposad  to  be  ahown  by  an 
ecitry  of  the  fact  ina<]a  by  a  deceaaeil  rabbi,  whose  duty  it  irM  to  perrorm  the  office  and 
in  niaka  the  entry  ;  the  entry  was  heid  not  receirable.  Davis  s.  Lloyd,  1  Car.  k  Kir. 
275.     Peihapa  becanse  it  was  not  made  against  the  pecuniary  interest  of  the  rabbL(A) 

1  Price  V.  Lord  Torrington,  1  Balk.  aSS  ;  a.  c.  Ld.  Baym.  873 ;  1  Smith's  Le«d, 
Css.  139.  But  the  conrts  are  not  disposed  to  carry  the  doctrioe  of  this  case  any  farther. 
Therefore,  where  the  coals  sold  at  a  mine  were  reported  daily  by  one  of  the  workmen 
to  the  foreman,  who,  Dot  being  able  to* write,  employed  another  person  to  eiiter  the  . 
taleH  in  a  hook  ;  it  was  held,  the  foreman  and  the  workman  who  retried  the  sale  both 
being  dead,  that  the  book  whs  not  admissible  in  evidence  in  an  action  for  the  price  of 
the  cohIs.     Brain  v.  Preeca,  11  M.  &  W.  778. 

'  Digby  V.  Stedman,  1  Esp.  328. 

(£]  Bnt  it  is  difBcnlt  to  reconcile  this  how  old  the  person  was  when  he  was  bap- 
case  with  sound  principle  or  with  previous  tized.  In  the  case  of  ShntBdbnrv  v.  Had- 
deoisions.  Ithas  been  held  in  thiscountry  ley,  133  Maw,  242,  it  was  held  that  a 
that  the  entry  of  a  baptism  contempora-  record  o[  a  town  nlerk  of  the  facts  con- 
neouslv  msde  by  a  Konian  Catholic  priest,  ceming  a  tnarriage  required  by  law  to  be 
in  the'discharge  of  his  duty,  is  competent  record^  bv  him,  it  evidence  ol  the  fact 
evidence,  after  hia  death,  of  the  (late  of  bo  recoided,  «.  g.  of  the  residence  of  the 
the  baptism,  the  book  being  prodilcsd  from  parties,  independently  of  the  statute  by 
the  proper  cuatody,  although  he  was  not  a  which  such  record  is  made  prima  /tai* 
swam  ofScer,  and  the  record  was  not  by  evidence  of  such  facts.  See  alio  anU,  3 
law  required  to  be  kept.  Kennedy  v,  104,  n.  So  the  temperature  on  a  given 
Doyle,  10  Allen  (Mass.),  161.  This  cue  day  was  proved  by  a  record  of  the  weather 
was  approved  in  the  Inter  case  of  Wbitcher  kept  at  the  State  Insane  Asylum  for  many 
V.  McLaughlin,  115  Mass.  167,  where  it  is  years.  De  Armond  v.  Neasmith,  32  Mich- 
held  that  the  date  of  baptism  may  be  281. 
C roved  by  sncb  an  entry.  The  date  of  (a)  Smith  n.  Blskey,  36  I,.  J.  Q.  B. 
aptism  is  of  course  alone  not  competent  166  ;  Gonld  «.  Conway,  5»  Barb.  (H.  Y.) 
to  prove  the  age  of  a  defendant,  bnt  it  may  8C5  ;  Lewi*  r.  Kramer,  3  Md.  26S> 
be  made  so  ij  other  testimony,  showing 
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and  his  entry  vaa  offered  to  corroborate  his  testimony ;  bat  it  vbs 
admitted  as  competent  original  evidence  in  the  cause.  So,  in 
another  case,  There  the  question  was  upon  the  precise  day  of  a 
person's  birth,  the  account-book  of  the  sui^on  who  attended  his 
mother  ou  that  occasion,  and  in  which  his  professional  services 
imd  fees  were  chai^d,  was  held  admissible,  in  proof  of  the  day 
of  the  birth.  3  So  where  the  question  was,  whether  a  notice  to 
qait  had  been  served  upon  the  tenant,  the  indorsement  of  service 
upon  a  copy  of  the  notice  by  the  attorney  who  served  it,  it  being 
shown  to  fae  the  course  of  business  in  his  office  to  preserve  copies 
of  such  notices,  and  to  indorse  the  service  thereon,  was  held  ad- 
misBible  in  proof  of  the  fact  of  service.*  {b)  Upon  the  same  ground 
of  the  contemporaneous  character  of  an  entry  made  in  the  ordi- 
nary course  of  business,  the  books  of  the  mrasenger  of  a  bank, 
and  of  a  notary-public,  to  prove  a  demand  of  payment  from  the 
maker,  and  notice  to  the  indorser  of  a  promissory  note,  have  also 
been  held  admiasibla"  The  letter-book  of  a  merchant,  party  in 
the  cause,  is  also  admitted  aaprima  facie  evidence  of  the  contents 
of  a  letter  addressed-  b^  him  to  the  other  party,  after  notice  to 
such  party  to  produce  the  original ;  it  being  the  habit  of  mer< 
chants  to  keep  such  a  book.^  And,  generally,  contemporaneous 
entries  made  by  tiiird  persons  in  their  own  books,  in  the  ordinary 
course  of  business,  the  matter  being  within  the  peculiar  knowl- 
edge of  the  party  making  the  entry,  and  there  being  no  apparent 

•  Hfgham  V.  Ridgw»,  10  Eurt,  109.  See  slso  2  Smith's  LmiL  Cab.  ISS-IST,  a., 
•ad  tha  ccmmentB  of  BHytry,  B.,  and  oF  VaiiEhiD,  B,,  on  thia  case,  in  Glndmr  v. 
Atkin,  1  Ct.  a  M.  410,  i2i,  tH,  HI,  and  of  Profesaor  Parke,  in  the  London  Legal 
Obwrrer  for  Jaa«,  1SS2,  p.  2-29.  It  will  be  seeti,  in  that  ewe,  that  tbe  Taut  of  the  enr- 
seon's  performance  of  the  lervice  charged  was  abundantly  proved  by  othrr  testimony 
in  the  ctnae  ;  and  that  nothing  reiiiainrd  but  to  prove  the  precise  time  of  perfDrmence; 
a  fact  in  which  the  »argBOu  had  no  sort  of  interest.  But,  if  it  were  not  m,  it  in  not 
perceired  what  diiTereace  it  could  hare  made,  the  principle  of  Hdmiaibility  being  the 
contsiaporaneous  character  of  the  entry,  as  part  lil  the  ra  getliB.  See  uso  Herbert 
».  Tuckal,  T.  Baym.  8'      '  '" ■ 

•  DpB  t>.  TutIoiJ,  S 
Cope,  7  C.  ft  P.  720. 

•  Nicholl*  V.  Webb,  S  Wheat.  BSS ;  Welsh  b.  Barrett,  15  Maiw.  SSO  ;  Poole  n. 
DIcHS,  1  Bing.  N.  C.  6*9  ;  HallidHy  v.  Martinet,  20  Johns.  168  :  Hiitler  v.  Wriithti 
a  Wend,  sag ;  Hart  v.  Wilson,  Id.  G13  ;  NichoU  v.  Goldsmith,  7  Wend.  160  ;  New 
Haven  Co.  Bank  i>.  Mitchell,  IS  C.onii.  206  ;  Sheldon  d.  Benham,  i  Hill.  N.  Y.  129. 

•  Pritt  D.  Fairrloiigh,  3  Campb.  805  j  HaRe-iom  v.  Beid,  Id.  877.  The  Irtler-book 
is  also  evidence  that  the  letters  copied  into  it  bare  been  sent  But  it  is  not  pvideoce 
of  any  other  lettera  in  it,  than  those  which  the  adverse  party  has  been  required  to  pro- 
dno«.     Starge  «.  Buchanan,  2  P.  &  D.  678  ;  a.  a  10  Ad.  fc  El.  698. 

(S)  Where  snch  an  indorsement  of  ser-  ing  the  iodoraement,  were  hpld  inadminl- 

Tice  had  been  admitted  to  prove  the  fact  blr.     atnpylton  u.  Mouclt,  22  Kng.    Law 

of  service  of  notice,  the  )>erson  who  made  ft  Eq.  S7S  ;  2  El.  &  Bi.  9'ii. 

the  lervice   and  the  indorsement    being  (c)  Rawlins  c.  Rickanla.  23  Brav.  370; 

dead,  parol  declarations  of  hia^  contradict-  Beg.  v.  St.  Mary,  32  L.  J.  M.  C  100. 
▼01-  I.  —  1> 
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and  particular  motire  to  pervert  the  fact^  are  received  as  original 
evidence ; '  tbou^  the  person  vho  made  tiie  entry  has  no  recol- 
lection of  the  fact  at  the  time  of  teetifjing;  provided  he  swears 
that  he  shonld  not  have  made  it,  if  it  vere  not  true.  ^  ((f)  The 
same  principle  hae  also  been  applied  to  receipts  and  other  acts 
contemporaneous  with  the  payment,  or  fact  attested.' 

§  117.  Shop-booka,  The  admission  of  the  party's  oim  $hop- 
bookt,  in  proof  of  the  delivery  of  goods  therein  charged,  the 
entries  having  been  made  by  his  clerk,  stands  upon  ibe  same 
principle  which  wq  are  now  considering.  The  books  must  have 
been  kept  for  Qxe  purpose;  and  the  entries  must  have  been  made 
contemporaneous  with  the  delivery  of  the  goods,  and  by  the  per- 
son whose  duty  it  was,  for  the  time  being,  to  make  them.  In 
such  cases  the  books  are  held  admissible,  as  evidence  of  the  de- 
livery of  the  goods  therein  charged,  where  the  nature  of  the 
subject  is  such  as  not  to  render  better  evidence  attainable.'  (a) 

1  Doe  v.  Tniford,  S'B.  t  Ad.  8S0,  per  I^tka,  J.  ;  Doe  v.  EobaoD,  IS  Eut,  S2 ; 
Gora  V.  WatUiigton,  S  Brad,  k  Bing.  132  ;  HtddletoD  n.  Melton,  10  B.  b  C.  817  ; 
Marks  s.  Uhee,  8  Bing.  N.  U.  408,  11!0,  per  Parke,  J.  ;  Poole  v.  Dices,  1  Bing.  N.  C. 
eta,  6fi3,  esi  ;  Dow  V.  Sawyer,  U  ShepL  117.  In  Doe  v.  Vowlea,  1  M.  &  Bob.  S61, 
the  tradeeman'i  bill,  which  wu  rejpcted,  wee  not  contemporuieatu  with  the  hct  done. 
Hoddow  V.  PaiT7,  U  Taunt.  SOS  ;  Whitnaah  s.  George,  8  B.  b  C.  566  ;  Barker  c  Ba;, 
2  Ru»8.  63,  76  :  Patton  v.  Cttig,  IB.kK.  116,  12fl  ;  Fanner*'  Sank  v.  Whitehill,  15 
8.  &  R.  8e  ;  Nourae  v.  N'Oar,  fi  Kawlu,  TO  ;  Clarke  v.  HaKnider,  2  U.  &  J.  77  i  Bich- 
ardson  e.  Carey,  2  Baud.  S7 ;  Clark  c.  Wilmot,  1  Y.  &  Col.  k.  s.  fiS. 

"  Bnnker  v.  Shed,  8  HeL  IfiO. 

*  Sherman  v.  Croeby,  11  Johna.  70 ;  HoUsday  c.  Llttlepafe,  2  Kxmf.  816  ;  Prathcr 
V.  Johnson,  3  H.  ft  J,  187  ;  Shearman  ■■  Akin^  i  Pick.  28B;  Carroll  «.  Tyler,  2 
H.  Ic  Q.  64 ;  Clnggage  v.  Sirnn,  4  Binti.  160,  1S4.  Bnt  the  leUer  of  a  thtid  penon, 
acknowledging  the  receipt  of  merchandise  of  the  plaintiff,  was  rejected  in  an  action 
against  the  party  who  had  recommended  him  as  tmatworthy,  in  Lntgeneckcr  d.  Hyde, 
0  Binn.  1  ;  and  the  receipts  of  living  persons  were  rejected  in  Warner  r.  Price,  S  Wend, 
397  ;  Catbosh  v.  Gilbert,  4  S.  ft  B.  GSl ;  Spargo  v.  Bnwp,  9  B.  ft  G.  SSG.  See  in/rxt, 
S120. 

1  Pitman  p.  Madden,  S  Salt  690  j  e.  o.  Ld.  Kaym.  782  ;  Lefebare  v.  Worden,  3 
Vee.  64,   66;  Glynn  «.   Bank  of  England.  Id.  40;  Sterret  t>.   Bnll,  1    Binn.  2S4. 

(d)  Adame  n.  Conllard,  102  Uasa.  1S7  ;  peared  to  be  made  in  an  old  scronnt-book 

even  though  the  entries  appeared  to  hare  which  had  been  long  laid  aside,  and  only 

been  altered,  the   rule  eiclnding  insttu-  used  lately  to  enter  the  one  item  which  it 

mentH  containing  nnerplained  altetHtiolls  was  offered  to  prove,  the  evidence  was  re- 

not  being  applicriilB  to  such  entries.  ieeted.     Kibbe  •.   Bancroft,    77   111.   IB. 

(a)  Bat  a  party's  books  are  not  admis-  Hor  is  a  merB  cash-boot,  or  book  of  occa- 

sibla  to  prove  a  pramue   la  pay  for  the  sional  entries,    admissible.      Kotwiti    v. 

goods  BO  delivered,  though  it  is  a  part  of  Wright,  87  Tei.  62  ;  Godding  v.  Orcntt, 

the  same  en^.     Somers  i..  Wright.  114  44  Vt.  64. 

Mass.    171  ;   Keith   v.    Kibbe,    10   Cosh.  Snch  entries  are  not  written  contracts, 

(Mass.)  SG.     Nor  to  wAom,  or  on  whose  but  the  private  memoranda  of  the  Tarty, 

credit  the  aale  was  made.     Fiske  e.  Allen,  becoming,  with  the  aid  of  liis  auppl«toty 

40  N.  Y.  Saper.  Ct.  76  :  Field  e.  Thomp-  oath,  under  an  exceiition  to  the  general 

son,  IIB  Mass.  151  ;   Black  v.   Filer,  10  nilea,  competent  evidence  of  sale  and  de- 

Heiak.  (Tenn.)  48.     The  eutlymnet  also  livery,     Althongh  competent  and  strong 

be  made  in  the  ordinary  course  of  business  evidence  as  affecting  the  party   oHrriug 

as  stated  abone.    So  where  tlie  «iti7  ap.  them,  yet  they  an  not  omelotive,  but  nmy 
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§  118.  PutT%  owD  Mitrias.  In  the  United  States,  this  principlo 
has  been  carried  farther,  sad  extended  to  entries  made  by  the 
party  himself  in  his  own  shop-bookg. '  (a)     Though  this  evidence 

8m  alio  Tut  an  Y.ylA.  p.  17fl.  An  intnrvBl  of  one  day,  betwsm  the  transaction  and 
the  entry  of  it  in  tba  book,  haa  been  dmiued  a  taliJ  objection  tu  the  admUsibilit?  at 
Um  book  in  evidence.  Walter  n.  BoUinso,  8  Wstta,  bii.  But  the  law  (iies  no  pre- 
cias  mle  aa  ta  the  monieDt  whea  the  entry  onght  to  be  made.  It  a  snough  if  it  lie 
_>_  .... .i_  .i_,g  jjf  jj,^  traDaaction."    Curren  v.  Crawfonl,  i  S.  4  K.  S,  5. 


Therefore,  where  tiie  goodg  were  delivered  h*  a  servant  during  the  lUj,  and  the  entriea 
wpra  mads  hy  the  master  at  night,  or  on  the  follDwing  morning,  from  the  memoran* 
dnma  made  tiy  the  servant,  it  waa  Iield  anfflcie nt.     Ingmham  e.  Bockina,  B  S.  &  K. 


But  aneh  entries,  made  later  than  the  aacceuding  day,  have  betu  rejected.   Cook 

V.  Aihmead,  3  Hilea,  2fl8.  Where  daily  memoranda  were  kept  by  workmen,  but  th* 
entries  were  made  by  the  employer  Bometilnea  oa  the  day,  sometimes  every  two  ac 
three  days,  and  one  or  two  at  longer  intervals,  they  were  admitted.  Morris  «.  Brigg*, 
8  Cosh  S12.  {b)  Whether  entnea  tnuuribed  from  a  slate  or  card  into  the  book  are 
to  be  deamed  original  entries  is  not  aniversally  agreed.  In  Masaichuwtts,  tbey  fire 
admitted,  Faxon  g.  Hollia,  13  Mass.  427.  (c]  In  Peuniylvania,  they  were  reacted 
in  OgdeD  V.  Miller,  1  Browne,  117  ;  hut  have  aincn  been  admitted,  where  they  were 
transcribed  forthwith  into  the  book,  Ingmham  v.  Bockina,  9  8.  &  R.  28G  ;  Patton  v. 
Kyan,  4  Bawie,  408 ;  Jones  tr.  Long,  S  Watts,  325  ;  and  not  later,  in  the  case  of  a 
mechanic'a  charges  for  hia  work,  than  the  evening  of  the  second  day,  Hartley  d.  Brooks, 
fl  Whart.  ISB.  But  where  several  intermediate  days  elapned  hefors  they  were  thas 
transcribed,  the  entries  have  lieen  riyected.  Forsythe  v.  Norcroaa,  C  Watta,  482.  But 
■ee  Koch  r.  Howell,  0  Watts  i.  Serg.  SSO. 

>  In  the  foUowiog  States  the  adminion  of  the  party's  own  books  and  his  own 
antriei  has  been  either  expressly  penDitled,  or  recognized  and  regalaled  by  statute  ; 

Im  explained,  and,  aa  it  would  seem,  may  139  ;  Barker  o.  Haskell,  9  Cuah.  (Hbbb.  ) 

be  shown  to  have  been  erroneous.    Thus,  218.     Thsy  are  sdmitted  in   Kaw  York 

in  an  action  for  goods  sold  and  delivered,  when  it  sppean  that  they  were  transcribed 

if  the  plaintiff  to  prove  his  case,  produces  in  the  regular  coarse  of  business  from  day 

his  books  of  account,  in  which  the  goods  to  day  into  the  books.    Stroad  v.  Tilton, 

are  charged  to  a  third  peraon,  be  may  then  4  Abb.  (N.  Y.)  App.  324  ;  and  in  Jelferia 

be  permitted  ta  show  by  parol  that  the  v.  Urmy,  8  Houst.  (Del.)  653,  where  the 

eixids  were  not  sold  to  such  third  person,  entries  on  the  slate  were  only  transcrilHkl 

but  were  sold  to  the  defendnnt,  aud  were  once  a  week.    The  Udgtr  is  not  the  origi- 

charged  to  auch  person  at  the  defendaot's  nal  account,  as  against   a  tnemorendnm 

request    James  v.  Spauldiuf^,  4  Gray,  451.  book  from  which  tbe  entries  are  copied. 

It  seems  to  have  been  questioned  whether  Bentley  e.  Werd,  1  IS  Mass.  333  ;  Vilmar 

ths  docket  or  book  of  accounts  kept  by  an  •.  Schell,  85  N.  Y.  8npf  r.  Ct.  87  ;  Law- 

attorney  ia  competent  evidence,  in  itsflf,  horn  v.  Carter,  11  Hush  (Ky.),  7. 

of  hia  right  to  recover  for  hia  aervicea.  [a)  In  addition  to  the  States  mentioned 

Hale'a  Ei'n  r.   Ard'a  Ex'ta,   48   Pa.  SL  in  note  1  as  having  expressly  permitted  or 

22;  Briggse.  Geo^a,lGVL61.  InMune,  recognized  and   regnlated  by  statute,  the 

such  entries  made  by  attorneys  (Codnian  admission  of  the  party's  shop-books,  and 

p,  Caldwell,  81  He.  580)  and  physicians  the  entries  therein,  to  prove  the  sale  or 

(Augusta  P.   Windsor,   IB  Me.   817),  for  delivery  of  aooda,   the    following  States 

professional  services,  are  admitted.     So,  have  enacted  similar  statuM*.     Colorado 

likewise,  the  Utter,  in  New  Jersey.     Bay  Gen.   I*ws,   Par.   295S,   sec.  3,   prtivides 

p.  Cook,  22  N.  J.  Law,  843  ;  Toamet  <b.  that  when  in  a  civil  action  a  claim  or  de- 

Gadaden,  4  Stiob.  (S.  C)  IBS.     And  the  fence  is  founded  on  a  book  account,  anv 

party's  cash-book  of  entries  of  money  paid  party  may  testify,  as  to  the  account-book 

and  received  la  not  admitiible  as  evidence  and   itema,  that  the   book   is  a  book  of 

of  a  particular  payment    Maine  o.  Harper,  original    entries  and     thst    the   entries 

I  Allen,  115.  therein   were  made   by  himself,  and  are 

(A)  See  also  Barker  e.  Haskell.  9  Cosh,  true  and  just,   or  were  made   by  a  de- 

(Mas*.)   21Sj    Hall  v.  Olidden,   SB   He.  ceased  or  disqnalified  person,  made  in  the 

445.     Cf.  Kent  c.  Garvin,  I  Gray  (Hius.),  usual  course  of  trade ;  end  thereupon  the 

148.  book  and  entries  are  evidence  in  tne  ease. 

(«)  Smith  ■■  Sraford,  12  Pick.  (Mass.)  In  Illinois  (Rev.  8t  ch.  Bl,  sm.S),  a  riiD- 
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has  sometimes  been  said  to  be  admitted  contrary  to  the  rulea  of 
the  commoQ  lav,  yet  in  general  its  admission  will  be  found  in 


ilsr  statute  U  eiiRc(«d.  In  Miehigim  k  port  &  chargs  of  fnod  in  the  rale.  The 
similkr  elatate  has  l<eeD  raacteil.  How-  only  arj^ainent  presented  in  snppoK  of 
ell's  Statutes,  wo.  7S26,  Lsvs  of  1335,  the  olfvr  was  thst  the  books  or  original 
No.  lOfl.  The  BtstDte  in  Hianesots  makes  entry  are  ndmiiraible  to  prove  sales  of 
bouks  of  original  entries  e<rideDce  of  mei-uhandUp.  But  tbe  Court  beld  that 
moneys  paid,  goods  drliveml,  etc.  Stat,  the  entry  wss  not  competent  for  that  n-a- 
of  Minn.,  p.  SOS,  sac.  7S.  In  Msine,  the  son,  hecsuse  it  wss  not  a  sale  of  nier- 
ttatute  prorlde*  that  when  books  and  chandise  at  all,  bnt  a  special  trannaction, 
menioratida  of  ■  decMtrd  prnoD  are  put  a  sale  of  fifteen  rirer  flats,  the  seller  tint 
iu  evidence  in  an  action  by  or  a^inat  beinR  engaged  in  that  kind  of  businehs. 
tbe  rapresentativea  of  the  deceased  by  Th<^  nite  in  stated  in  the  caEe  of  Shoe- 
either  aide,  the  other  party  may  testify  maker  «.  KelloR,  11  Pa.  St.  Bid,  that 
ill  relation  thereto.  He.  Rev.  Su.,  chap.  Iiooks  of  original  entry  are  not  eTidenre  of 
8'2,  sec  96,  cl.  4.  In  Ohio,  tbe  ststutea  the  casual  bale  of  an  article  not  in  the 
iiroTide  that  in  a  claim  or  defence  course  of  a  party'*  business,  and  at  whir-li 
founded  upon  a  book  account  the  party  it  is  usual  to  take  otJier  j>roof  or  evidence 
may  testify  that  the  book  is  hia  aecount-  of  sale.  In  that  <sae  the  transaction  was 
book,  and  that  it  is  a  book  of  original  en-  the  sale  of  a  mare  recularly  enteml  upiiu 
tries,  that  the  entriet  therein  were  made  a  tradesman's  books,  out  excluded  by  the 
by  himself,  or  by  a  person  aiuce  deceased,  trial  court  below,  and  the  exclusion  aiis- 
or  a  disiutereated  pereon  non-resident  in  tained  on  sppeal.  Bell,  J.,  said  :  "  It  is 
the  county,  whereupon  the  book  ahall  be  alniaat  too  trite  to  repent  that  books  of 
evidence.  Ohio  Rev.  Sts.,  sec.  S242,  par.  orifiinal  entry  are  evidence  only  from 
6.  Ill  every  instance,  it  is  necessar>'  that  necessity,  and  ought  never  Co  be  received 
the  hook  enould  be  a  book  of  oriainal  where  tlie  transaction  from  its  nature  ad- 
entries  kept  in  the  regular  courae  of  busl-  mits  of  more  satisfactory  proof.  They 
DBS,  and  that  the  entries  were  made  at  or  are  receivable  to  show  goods  sold  and  put 
near  the  time  of  the  transactiDns  which  down  in  the  course  of  the  aniinan'  b  tai- 
they  record.  Watrous  n.  Cunningham,  71  neas  or  pursuit  of  the  party  ol^ering 
Cal.  32  ;  Ailing  r.  Wenzell,  27  III.  App.  them.  ...  Bnt  it  would  be  dnit^'erons 
S16:  Rumsey  v.  S.  Y.  &  N.  J.  Teleph.  (.'o.,  to  open  the  door  of  admission  widrr  ^an 
19  N.  J.  L.  823  ;  Wonlsey  ■>.  Rohn,  41  this.''  In  New  York,  in  the  ncent  rase  ol 
Mian.  287  ;  Roche  r.  Waie,  71  Cal.  875.  Kew  York  City  u.  Second  Ave.  R.  B.  Co., 
Id  Connecticnt.  such  entries  are  limited  J02  N.  Y.  679,  the  court  considi'rs  tlie 
to  those  of  a  deceased  peraon.  Selchel  question  of  admission  of  a  time-book  to 
V.  Keigwin,  57  Conn.  478.  In  Vermont,  prove  the  number  of  dnya'  Falior  per- 
■nch  evidence  is  admissible  in  actions  for  formed  in  making  certain  rejistrs.  In 
■'  's  case  the  time-book  was  not  admis- 
le  as  a  memorandnm  of  facta  known 
In  Maryland,  it  is  held  that  if  the  books  to  the  rwrson  making  the  entries  anil 
are  books  of  original  entriea,  made  con-  verified  by  hitn,  for  the  bookkeeprr  did 
tenporaneously  with  the  transactions  re-  not  see  the  men  at  work  except  cagaally, 
cotoed,  and  made  by  the  witness  himself,  and  he  had  no  personal  knowledge  of  the 
and  he  knows  that  they  were  accnmtely  amount  of  labor  perfomjed.  His  knowl- 
and  truly  recorded  at  the  time,  the  books  edge,  from  personal  observation,  was  in- 
tre  evidence  for  the  jnry,  not  conclusive,  complete,  and  the  time-book  was  made 
but  as  a  ciroumstance  lending  to  prove  up,  mainly,  from  the  reports  of  the  gnng- 
tbe  cnae  supported  by  the  witness.  Blum-  foremen.  The  time-book  was  heltj  not 
hardt  v.  Rolir,  70  Md.  339.  In  Pennsyl-  adniissible  upon  the  tratimnnj  either  of 
vanin,  the  rule  is  much  restricted,  such  the  gang-foreruen  or  of  the  Ixiokkeeper 
entries  being  only  admissible  in  cases  Beparatety  considered,  for  the  gang-foremen 
where  the  articles  delivered  are  such  as  knew  the  facts  they  reported  to  the  book- 
are  UBiially  sold  by  the  person  oHerini;  the  keeper  to  be  true,  but  they  did  not  see  the 
'     ■  ^    -            -    of  his  biiaiuBiw.  Tlina,  entries  msde,  and   conid   not  verify  their 

didn 


in  Ihe  recent  case  of  Stuckalager  n.  Neel,     TOrrfctnesa,  while  tbe  bookkeeper 

ISS  Pa. '  9L   60,  evidence  of  an  entry  in     mnke  thr  entries  upon  his  own  knowieoca 

iNwks  of  a  sale  of  land  was  offered  to  bu|>-     of  the  facta,  bat  from  the  repotti  of  tE* 
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perfect  harmony  with  those  rules,  the  entry  being  admitted  only 
where  it  was  evidently  contemporaueouB  with  tbe  fact,  and  part 

punnili 


say.      The   court   «■¥■  :    "The  question  that   bluineHB   1 

■rUM,  murt  a  maUrul,  ultiroaU  fkut  be  cases  are  authenticutifd,  and  liuhiuess  could 

rored  by  the  eviJence  of  a  witnew  who  not  ba  cameJ  ou  niiii  aiwjuiitH  kept  ju 

..new  the  fact  and  csu  recall  it,  or  who,  many  cuaes,  without  gmit  iiicDnrp.iiieiit^, 

hiving  no  peraoual  ivcollrction  of  the  fact  nuless  this  niethcxl  of  Keeping  aud  proviug 

■ttha  time  of  bit  eiuoiiDatioD  aa  a  wtt-  auuounCs  ia   sanctioned,     tu    a    buaiiieaa 

neas,  teatifiua  that  he  inaJe,  or  law  ninil«  where    many   laborera  are   employed,  all 

an  entry  of  the  fact  at  the  time,  or  re-  accounts  must,  in  most  i:aseB,  ol  necessity, 

centlv  thereafter,   which,  on  bcin^;    ]iro-  be  kept  by  a  pereoa  not  perBoimlly  cogui- 

duc«l,  he  esD  veri^'  a«  the  entry  he  made  zant  of  the  facts,  and  from  re[Knts  made 

or  law,  and  that  he  knew  the  entry  to  be  by  othen.     The  person  iu  charge  of  the 

true  when  made,  or  may  such  mtimatB  laborers  knows  the  facta,  but  Iik  may  not 

foot  be  proved  by  showing  by  a  witnesa  have  the  skill,  or  for  other  reaaons,  it  may 

that  he  knew  the  fact*  iit  relation  to  the  be  inconvenient  that  he  should  keep  the 

matter  which  is  the  subject  of  investiga-  account.     It  may  be  assumed  tlist  ■  nyn- 

tion,  and  communicated  tbem  to  another  tern  of  accoiinta  insed  u]x>n  subHtantiaUy 

at  the  time,  but  had  forgotten  them,  and  the  same  methoils  as  the  accounts  in  this 

■upiilemeDting  this  testimony  by  that  of  case,  is  in  accordance  with  the  usages  of 

the  person  receiviag  the  communication  to  bnainesa.     In  admitting  an  account  reri- 

the  eUTect  that  he  entered  at  the  time,  the  tied,  aa  was  the  account  liere,  there  is  little 

b£ta  communicated,  and  by  the  praduc-  danger  of  mistake,  and  the   admission  of 

tion  of  the  book  or  memorandum  in  which  such  an  account  as  legnl  evidence  is  often 

the  entries  were  madn.     The  admissibility  necessary  to  prevent  a  failure  of  Justice. 

of  memoranda  of  the  first  cluss  is  well  set-  We  are  of  opinion,  however,  that  it  is  • 

tied.     They  are   admitted  in   conneution  praper  qnalilication  of  the  rule  admitting 

with,  and  as  auxiliary  to  the  oral  evidence  siich  evidence,  that  the  account  must  have 

of  the  witness,  and  this  whether  the  wit-  been  made  in  the  ordinary  course  of  biui- 

nesi,   on  seeing   the  entrina,   r«call«  the  neaa,  and  that  it  should  not  be  extended 

(acts,  or  can  only  verify  the  entries  as  a  •oaatoadmitamerepiivntemeniorandum, 

true  record  made  or  seen   by  him  at,  or  not  made  in  purauance^of  any  duty  owing 

soon  after,  the  transaction  to  which  it  re-  by  the  person  making  it,  or  when  made 

lates.     (Halsry  r.  Sinsebansh,  IS  N.  V.  upon   information   derived  from  another 

4BS  ;  Gay  d.   Mead,   23   Id.   K3.)    The  who  nude  the  communication  cBsoally  and 

other  branch  of  the  inquiry  has  not  been  voluntarily,  and  not  under  the  sanction  of 

very  distinctly  adjudicated  in  this  State,  duty  or  other  obligation.    The  case  liefore 

although  the  admtssibility  of  entries  made  ua  ia  within  the  qualitication  siij^pstpd." 

under  circumstances  tike  those    in    thia  See,  also.  Nat.  Ulster  Ck>.  Bank  u.Mndden, 


le  was  apparently  anproved  in  Payne  t>.  114  N.  Y.  28S,  to  the  effect  that  a 

Hodge  (71  N,  Y.  598).     We  are  of  opin-  tries  are  only  admissible  when  the  witness 

ion  that  the  rule  as  to  the  admissibility  has  no  recollection  of  the  faots  stated  in 

of  memoranda  may  properly  be  extended  the  entries. 

ao  as  to  embrace  the  case  before  na     The         Such  entrim  are  admisnible  only  as  evi- 

case  ia  of  an  account  kept  in  the  ordinary  dence  to  prove  a  Rale  and  delivery,  not  to 

course  of  business,  of  laliorera  employed  in  whose  credit  the  sale  nns  made.      (Richards 

the  prosecution  of  work,  baaed  iipnn  daily  v.    Bur^ough^   82   Wich.   121  ;   Keith   r. 

report*  of  foremen  who  had  rharjfe  of  the  Kib1«,  10  Cnsh.  35  ;  Field  r.  Thompson, 

men,  and  who,  in  accordance  with  their  119  Mass.  l.'il  :  Knioer  r.  Alexander,  141 

duty,  reported  the  time  In  another  anb-  Mass.  71)  ;  and  in  Nr'W  Hampshire,  thry 

ordinate  of  the  same  common  msater.  but  are  said  not  to  be  evidence  of  a  sale,  hut 

of  a  higher  grade,  who,  in  time,  also  in  only  of  a  delivery.     Pinkham  v,  Benton, 

accordance    with   his  duty,   entered   the  69  N.  H.  690.     In  Misaouri,  this  rule  il 

time  aa  reported.     We  think   entries  so  not  recognized  stall,  and  tlifaccount-liooks 

maile,  with  the  evidence  of  the  foremen  of  the  party  Hi'e  held  not  adniisRible  in  evi- 

that  they  made  true  reports,  and  of  the  dence  for  any  purpose.     Hissrirk  t>.  Mc- 

penon  who  made  the  entriei  that  he  cor-  Phertoo,  SO  Mo.  310 ;  Anchor  Alilling  Co, 
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<^  the  rM  ffettiB.     Beii^  the  act  of  the  party  himself  it  is  re- 

Bouth  CoroliD*,  8c.  17S],  Sept.  20 :  i 


*.  WaUi,   87  Ho.  App.  670;  Nipper  l.  nurn.     But  in  nich  a  citMthe  pereoD  who 

Jonei,  27   Uo.  App.  GSS  ;   Robtrtaon   v.  dellTer*  tbe  good*  mtut  t«atif;  in  support 

B«ed,  SS  Ho.  App.  86  ;  Henigwi  *.  Hnl-  of  tbt  cbtiges,  eithsr  to  prove  the  Bctnal 

Ully,  28  Mo.  App.  014.   In  UaJiuchiiMtti,  deliTcry,  or  hie  otutom  to  report  the  de- 

the  qaesCion  otirhat  ii  u  origioal  book  of  llTeiy  to  tlie  penon  niBking  the  duiTvea. 

entnee  wm  diicuMed  in  (everal  cuea,  uid  Kent  v.  GarviD,  1  Ony,  14S.     Bee  New 

uuticolATly  in  ■  recent  oue  in  whiuh  the  York  City  v.  Second  Ave.  B.  R  Co.,  102 

facts  were  that  the  i>letntiff  dailTered  lowle  N.  Y.  G79. 

of  Mnd  to  tlie  deCt-nduit,  for  the  price  of  The  rule  alio  extendi  to  caset  where  the 
which  he  mv\.  To  prove  the  deliraiy,  ha  partj  who  made  the  entries  is  deed,  and 
testified  that  whenever  be  dellverad  a  load  the  init  is  brought  bj  or  agkinst  bis  ex- 
he  put  a  straight  mark  in  s  amall  acconnt-  ecntor  or  administrator.  In  Bocb  s  case, 
book,  that  he  employed  other  men  to  de-  tbe  books  of  account  of  t^e  deceased  are 
liver  loads,  who  kept  a  tally  on  tbeir  nrte  admissible  in  evidence  to  prove  itema  of 
throagh  tbe  day,  and  at  night  reported  to  work  done  or  goods  delivered,  when  the; 
him  tbe  number,  and  be  put  a  com-  are  supported  by  the  oalb  of  the  execator 
■pondiiw  number  of  marks  on  his  book,  or  adtuinistntor,  that  tbe;  came  to  his 
This  evidence  was  corrobonted  by  sll  tbe  hands  as  tbe  genuine  and  only  books  of 
men  whom  he  employed.  The  court  held  account  of  tbe  deceased,  that  to  tbe  best  of 
that  tbe  book  was  adminible.  Killer  r.  his  knowledge  and  belief  the  entries  are 
Shey,  1 45  Mass.  in2.  The  book  in  such  original  ■od  contemporaneous  with  tlie 
cases  need  not  he  ■  complete  statement  of  fsct,  and  the  debt  is  unpaid,  snd  Uiat  the 
the  charge.  As  in  the  above  case,  it  ma;  entries  are  in  tbe  handwriting  of  the  de- 
merely  contain  marks.  Miller  v.  Shay,  ceased.  Croewell,  Exec.,  sec.  71S  ;  Fratt 
su/)ra,'  or  marks  under  a  man's  name.  v.  White,  132  Mass.  478;  Mcljcllan  e. 
Hathes  B.  Bobinion,  S  Met.  266 ;  and  even  Croftoo,  6  Oreenl.  807  :  Prince  d.  Smith, 
marks  on  a  abinglr,  or  a  notched  stick,  4  Mass.  4S(  ;  Odell  v.  Culbert,  0  W.  4  S. 
hate  beea  admitted.  Kendall  >.  Field,  14  M.  But  the  books  tnnst  appear,  on  all 
Me.  80.  So  tbe  entry  mav  not  have  any  the  evidence,  to  have  been  the  regular  ae- 
memorandum  of  tbe  weight,  quantity,  or  count-books,  kept  in  tbe  usual  course  of 
measure  of  the  goods  delivered!  Pntt  r.  busiueei,  and  the  entriea  made  at  or  near 
White,  182  Mass.  477  ;  bat  these  gaps  the  time  of  the  truusctions  to  bepmved. 
must  be  supplied  by  other  evidence  so  as  Davis  v.  Sanford,  6  Allen,  216.  The  same 
to  make  the  whole  intelligible.  Miller  v.  rule  alec  applies  as  to  the  account- book*  of 
8bay,  mpra.  As  to  the  entries  being  tbe  other  part;  to  the  suit  They  ma;  be 
original,  it  will  be  noticed  that  some  of  the  given  in  evidence  supDorted  by  hii  oath  ; 
entries  in  Miller  v.  Shay,  »i^>ra,  were  and,  as  will  be  seen  later,  infra,  aeo.  929 
transferred  from  the  cart  to  tbe  book,  and  li  nq.,  they  are  generally  held  to  be  corn- 
were  held  aiimimiihlc  This  is  in  accord  netent  even  where  the  statutes  provide  that 
with  the  cases  which  bold  tbst  if  the  trans-  if  one  part;  to  a  traneactian  is  dead,  and 
far  of  the  charge  from  a  temporary  minute  the  suit  is  by  or  Bgninat  his  executor  or 
to  s  permanent  record,  ia  made  on  the  day  administrator,  the  surviving  party  ia  dis- 
of  tbe  trsneactiao,  in  the  regular  course  of  qualified  from  testifying  in  the  cause  as  to 
business,  it  is  an  original  cliarge.  Thus,  that  traneaction  with  Me  deceased.  Dei- 
when  the  transfer  was  from  a  slate  to  a  ter  v.  Booth,  2  Allen,  661. 
book  on  the  day  of  the  transaction,  it  was  It  should  alu>  be  noted  that  when  the 
held  that  the  book  was  the  original  entry,  fact  of  an  entry  being  made  In  acconnt- 
Fnion  V.  Hollis,  13  Mssa.  428  ;  Barker  v.  books  is  a  aubetsntive  fact  in  issue,  the 
Haskell,  9  Ciish.  213  l  so  from  chslk-marks  books  of  account  arv  admissible  to  show 
on  a  cart.  Smith  v.  Sanford,  12  Pick.  138  ;  such  entry  witbont  any  further  proof  than 
Miller  V.  Sbay,  sujira.  If  several  peisona  that  they  are  tbe  books  of  account  of  the 
mnke  the  entries,  or  are  concerned  in  the  part;  in  question.  Tbns  where  A.  con- 
delivery  of  tbe  goods,  it  is  proper  that  all  tracted  with  B.  to  give  bim  a  credit  on  bis 
should  testify  as  to  the  facta.  Harwood  account-booka  for  a  certain  aum,  in  return 
V.  Mulry,  8  Gray,  260  ;  Miller  e.  Shay,  for  which  B.  was  to  caiif*!  certain  obliga- 
tapra.  And  tbe  person  who  makes  the  tions  of  A.,  it  wnh  bold  that  tbe  books  of 
intry  need  not  neoeasarily  be  tbe  person  account  of  A.  were  admissible  to  show  that 
who  delivered  the  goods.  I.itClelield  v.  tbe  entry  had  bren  made.  People  v.  Gw^ 
Rice,  10  Met.  287 ;   Harwood  e.  Uulry,  don,  70  CaL  468. 
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cemd  with  greater  caution;  but  still  it  may  be  seen  and  veigbed 
by  the  jury.' 

Id  Loaiikna  uid  In  UBrjhad  (except  u  mbora),  entriea  nude  b;  the  perty  himiell 
are  not  aduitUd.  Civil  Code  of  Louiiuna,  artit.  33H,  3215  ;  Jobiutua  r.  UreedloTc. 
2  Hartia,  H.  a.  508  ;  Herriag  n.  I^ry,  4  Martin,  K.  e.  Sas ;  Cavetier  «,  Colllna,  3 
llartia,  188 ;  Hartiiiatein  s.  Creditora,  8  Kob.  0  ;  Owiaga  «.  HeDdenon,  6  Gill  li 
Johna,  134,  143.  In  all  the  otfaea  States,  thev  are  admitud  at  common  law,  nuder 
Tarioni  degree*  of  reatrictioD.  See  Coftsiwelf  s.  DolliTer,  2  Uaia.  217  ;  Poultney  e. 
Bon,  1  Dall  S8Q;  L]nicti  ■>.  UgBuso,  iBay,  33  ;  Foster  c.  Siukler,  Id.  40 ;  aiail» 
V.  Teaidalej  2  Bay,  17S  ;  Lamb  v.  Hart,  Id.  SS3  ;  Thomas  u.  Dyott,  1  Nott  i,  HcC. 
ISO  ;  BumWm  v.  Adama,  5  Tt.  SIS  ;  Story  on  Canfl.  oF  Laws,  SSS,  S27. 

*  The  mlea  ot  the  aeveral  States  iu  regard  to  the  admisaiou  of  tbU  eridenca  are  not 

Kfectly  nnifonn  ;  but,  [□  what  is  aboat  to  be  stated,  it  is  helisved  that  they  coiicur. 
fore  the  books  of  the  party  can  be  admitted  in  aTidence,  they  are  to  he  submitted  to 
the  inspection  of  the  court,  and  if  they  do  not  appear  to  be  a  register  of  the  daily  busi- 
IMU  of  the  party,  and  to  lure  bueu  honestly  and  fairly  kept,  they  are  BxcJuded.  If 
they  upear  manifestly  erued  aud  altered,  in  a  material  part,  they  will  not  be  admitted 
DOtU  the  alteration  ia  eiphdned.  Chnrchman  v.  Smith,  d  Whart.  14S.  The  form  of 
kee[rillg  then),  whether  it  be  that  of  a  juurnal  or  ledger,  does  not  affect  their  adDiiiui- 
bilit^liowevgr  It  may  go  to  their  craiit  to  the  jury.  Coggswell  e.  DollirKr,  2  Mass. 
217  ;  Prinoe  e.  Smith,  4  Mass.  455,  457  ;  Faxon  v.  Kollis,  13  Mass.  437  ;  Bodman  d. 
Hoops,  1  DalL  85  ;  Lynch  n.  McUuKp,  1  Bay,  8S  ;  Foster  v.  Sinklar,  Id.  40  .  Slade 
e.  Toudale,  2  Bay,  178 ;  Thomas  v.  Dyott,  1  Nott  li  McC.  ise ;  Wilaon  s.  WUhou, 
1  Halst.  S5 ;  Swing  a.  Sparks,  2  Halat.  GB  ;  Jones  v.  De  Kay,  2  Pennington,  5B6  ;  Cola 
V.  Anderson,  3  HaTst.  SS  ;  Uathea  o.  Robiaaoii,  8  Het  260.  (ft)  IF  the  books  appear 
free  from  fraudulent  practice*,  and  proper  to  be  laid  before  the  jury,  the  party  himself 
'     '  '     '  ■         '         .'     '  court,  that  they  are  the  books  in  which  the 

..  _.  _ .  itions  are  usually  kept,  Ftye  e.  Barker,  2  Pick. 

05  ;  Taylor  ».  Tucker,  1  Kelly,  233,  {c]  and  chat  the  goods  therein  charsed  were  actu- 
ally sold  and  delivered  to,  and  the  service*  actually  performed  for,  toe  defenclaut. 
Dwinel  it.  Puttie,  3  Me.  167.  [di  An  affidavit  to  an  account,  or  bill  of  particnlar«,  i« 
not  admissible,  Wagoner  e.  Ricfaruond,  Wright,  173  ;  unless  made  so  by  statute. 
Whether,  if  the  par^  is  abroad,  or  is  onable  to  atteud,  the  court  will  take  his  oath 
under  a  commiasion.  Is  not  perfectly  clear.  The  opinion  of  Parker,  0.  J.,  in  2  Pick, 
67,  was  against  it ;  and  so  i*  Nicholsoii  v.  Withers,  2  HcCotd,  428  ;  but  in  Spence  «. 
Buidera,  1  Bay,  110,  even  his  affidavit  was  deemed  sufficient,  apon  a  writ  o(  inquiry, 
the  defendant  having  inffered  judgment  by  default.  See  also  Donglass  v.  Hart,  4 
HcCord,  257  ;  Furman  «.  Peay,  2  BaU.  S94.  He  must  also  awear  that  the  articles 
therein  charged  were  actually  delivered,  and  the  labor  and  services  actually  performed  ; 
that  the  entriei  were  made  at  or  about  the  time  of  the  transactions,  and  are  the  orif^i- 
nal  entries  thereof ;  and  that  the  sums  charged  and  claimed  have  not  been  paid. 
S  Dane's  Abr.  o.  81,  art.  4,  fS  t,  2  ;  Coggswell  v.  DoUiver,  2  Hnss.  217  )  Ivea  v.  Nilea, 
S  Watts,  324.  If  the  party  is  dead,  hie  books,  though  rendered  of  much  lesa  weight 
as  evidenue,  may  still  be  offered  by  the  szocutor  or  administrator,  he  making  oath  that 
they  came  to  his  hands  aa  the  genuine  and  only  books  of  account  of  the  deceased  ;  Chat, 
'a  the  b(9t  otbi*  knowledge  and  belief,  the  entries  are  onginal  and  contemporaneDUs 
.:>h  iho  f.rf  O..J  ti..  .i.Kt  ,.n,^;A  .  wilt,  iroof  of  the  party  s  handwriting,  Bentley  f. 
„    .         .  Irolton,  e  Greonl.  307 ;  Prince  tt.  Smith,  4 

Mass.  455 ;  Odell  «.  Culbert,  9  W.  b  S.  86.  If  the  party  has  nince  become  insane,  the 
tMwk  may  still  be  admitted  in  evidence,  an  proof  of  tne  fact,  and  that  the  eutrii^a  are 
in  his  handwriting,  with  the  suppletory  oath  of  his  guardian.  And  whether  the  degree 
at  insanity,  in  the  particular  case,  is  such  as  to  justify  the  admission  of  the  hook,  is  to 

(b)  Nor  can  the  entries  b«  invalidated 
hy  proof  that,  several  years  prnviona  to  the         {d)  And  where  gooc 

date  of  the  entries,  the  party  makinj{  tba  one  partner,  and  the  ei 

entriei  bad  kept  two   Dooka  of  onginal  another,  each  partner  may  testify  to  hfs 

entries  in  which   he   charged  the  same  part  of  the  transaction,  and  the  entriea 

artidas  at  different  prices.      Onrdiner  v.  may    then    be    admitted.      Harwood    v. 

Way,  8  Gray  (Mass.).   189.     The  jndge  Mulry,  8  Gray,  2S0. 
decide*  on  the  admiiBibtlilyof  the  books. 
Pntt  K  White,  182  Ha**.  477. 


Pd.yGoogIe 


184  LAW  OP  ETIBBKCB.  .  [PABT  II. 

§  119.  Sam*  Bubjcot.     But,  if  the  American  rule  of  admitting 
the  party's  own  entries  in  eyidence  for  him,  mider  the  limita- 

be  detenniDsd  br  the  JQd^  io  bis  dUaretioti.  Holhrook  r.  Gay,  S  Cuih.  'ilb.  Ths 
book  itMlf  mn«C  M  the  ngiatrj  of  butjnew  kotuallv  done,  and  not  of  ordtri,  executory 
contiMt«,  and  tbiogs  to  bo  dona  labeeqaeut  to  the  entn-.  Fairchild  e.  hvnnima,  i 
Watta,  26S ;  Wilsoa  c  Wilaon,  1  Halat.  US  ;  Bradlsjr  v.  Goodvi-ar,  1  Dnj,  101,  lOS ; 
Terrill  e.  Beecher,  9  Conn.  341,  318,  319  ;  and  tlu:  OQtry  miiat  have  bwu  made  for  tLa 
pnrpose  of  charging  the  debtor  with  the  debt ;  a  mere  taeiaomnduni,  for  any  other 
pmpoae,  not  being  eufficient.  Tbiu,  an  iuvuice-book,  and  tbe  iiiemorandninii  in  tlie 
DHusin  of  a  blank  cheuk-book,  Aowiiis  the  data  and  teuor  of  the  cheL'ke  drawn  and 
cut  from  the  book,  have  been  rejected.  Cooi>er  tL  Morrell,  1  Yates,  311  ;  Wilson  v, 
Goodin,  Wright,  219,  But  the  time.book  of  a  day  laborer,  though  kept  in  a  tabalar 
form,  ia  adlDiasible  ;  the  eatriea  being  made  for  the  apparent  purpose  of  charging  the 
petsou  for  whom  the  work  was  done.  Usthea  e.  KobiDson,  8  Met.  269.  (e)  If  the  liook 
contsina  marks,  or  there  be  other  evidence  showing  that  the  iteuiii  have  been  trans- 
ferred  to  a  journal  or  ledger,  these  booka  also  must  be  pi-oduced.  Prince  v.  Swett,  8 
Uaas.  609.  Tbe  entries,  also,  must  be  msdn  contemporaneously  with  the  fact  entered, 
M  has  been  already  staled  in  regard  to  entries  nude  by  a  clerk.  Supm,  g  1 17,  and 
o.  (1)  Entries  thus  made  are  not,  however,  received  in  all  cases  as  satisfai^tury  proof 
of  Uie  charges ;  but  only  as  praof  of  things  which,  from  their  nature,  are  not  i^nrrally 
■QBceptible  of  better  evidence.  Watts  v.  Howard,  7  Met.  478.  They  are  satisfautory 
vroor  of  goods  Bold  and  delivered  from  a  shop,  and  of  labor  and  services  penoiiuiiy  per- 
formed. Case  e.  Potter,  8  Johns.  211  ;  Vosbalvh  t>.  Thayer,  1!  Johns.  101  ;  Wilmer 
V.  Israel,  1  Browne,  257  ;  Ducnigu  v.  Schrenpel,  1  Yeates,  317 ;  Spence  r.  Sanders,  1 
Bay,  119  ;  Charlton  t>.  Uwiy,  Martin  (N.  C.),  26  ;  Mitchell  «.  Ulark,  Id.  25  ;  Easly 
V.  Eakin,  Cooke,  88S  ;  and,  in  some  States,  of  snwU  sums  of  money,  Coggswell «.  Dol- 
tiver,  2  Haas.  217  i  Prince  r.  Smith,  1  Mass.  15G  ;  3  Dane's  Abr.  c.  81,  art.  1,  {f  1, 
2  ;  Craven  v.  Shaird,  2  Halst.  31&.  IJ)  The  amount,  in  Massachiisetta  and  Maine,  U 
restricted  to  forty  shilliii|n.  Dunn  v.  Whitney,  1  Fairf.  9  ;  Bums  v.  Fay,  11  Pi^.  8 ; 
Union  Bank  i;.  Knapp,  SPick.  109.  (g)  While  in  Korth  Csrolins,  it  is  extended  (oanj 
article  or  artii'lea,  the  amount  whereof  shall  not  exceed  the  snm  of  sixty  dollars.  Stnt. 
1837,  0.  IS,  a  1,  6.  (A)  Bnt  they  have  been  refused  admission  to  prove  the  fact  of 
advertisti^g  in  s  newspaper,  Richards  v.  Hotrard,  2  Nott  &  McC.  471 ;  Thomas  r. 
Dyott,  1  Nott  k  UcC.  ISA  ;  of  a  charge  of  dockage  of  a  vessel,  Wilmer  v.  Israel,  1 
Browne,  257  ;  commissions  on  the  sale  of  a  veasel,  Wlnjor  v.  Dillswsy,  1  Met.  221  ;  (i) 
labor  of  servsnta,  Wriiiht  t>.  Shsrii,  1  Browne,  Sll ;  goods  delivered  to  a  thicd  iien 
-■"■■--"''''  ^        —     "       '  -ooly. 


Kerr  b.  Love,  1  Wash.  172  :  Tenbroke  *.  Johnson,  Coxe,  288  ;  Townle^  v.  Wooly,  Id. 
377  i  or  to  the  party,  if  nndrr  s  previous  contract  for  their  delive^  at  different  periods^ 
Lonergau  v.  Whitehead,  10  Watts,  240  ;  general  domsges,  or  vsjne,  Swixg  v.  Sparki, 


{e)  Tn  an  action  by  a  laborer  against  his  sa  a  Toucher  for  a  greater  sum.    Tnmerv. 

employer,  the  time-book  of  the  employer,  Twing,  9  Cnsh.  (Haaa.)  612. 
kept  in  a  tabular  form,  in  which  tbc  days         (A]  In  New  Jersey  they  are  inadmisai- 

the  plaintiff  worked  are  aet  down,  is  not  bte  to  prove  money  paid  or  money  lent, 

admissible  in  evidence  with  the  defendant's  Inslee  v.  Pnll,  S  Zabr.  457. 
snppletory  oath,  to  show  that  the  plaintiff         (i)  So  to  prove  the  follaning  facta  :  on 

dia  not  work  on  certain  days  ;  it  beinc  a  whoee  credit  the  sale  was  mode,  deliverf 

hook  of  credits  and  not  of  charges,  ana  it  being  admitted  {Keith  v.  Kibbe,  10  Cuah. 

not  being  competent   to  ahow   that  the  36) ;  the  consideration  of  nproniixsory  note 

plaintiffdid  not  work  on  certain  days  by  (Rindge  r.  Breck,  10  Cush.  43;  see  also 

the  defendant's  omission  to  give  credit  for  Earle   v.    Sawyer,   6   Cush.   112);   three 

work  on  those  days.     Morse  b.  Potter,  4  months'  service  in  one  item  (Heiishaw  «. 

Gray  (Mass.),  292.  DavU,  E  Cuah.   146)  ;   an  it.'m   "  7  gold 


subject  of  boak-charge.     Tremain  v.   Ed-  limner   (Chase   «.   Spencer,    1   Williams^ 

wards,  7  Cush.  414.     And  see  also  anli,  412)  ;  articles  temporarily  borrowed '(Scott 

f  117,  n.  V.   Hrighani,   Id.  fiei)  ;   building  a  feitoa 

tg)  Eelton  v.  Hill,  G8  Me.  114.     Nor  (ToiiIp  i^.  Blake,  37  Me.  208)  ;  any  matter 

It  the  rule  changed  because  an  auditor,  at  collateral  to  the  issue  of  debt  and  credit 

the  hearing  before  him,  examined  th»  book  between  the  parties.     Batchelder  e.  Sui- 
boni,  32  N.  H.  B2S. 
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tions  mentioned  below,  were  not  in  accordance  vith  the  princi- 
ples of  the  common  lav,  jet  it  is  in  conformity  with  those  of 
other  ByBtems  of  jurisprudence,  (a)  In  the  administration  of  the 
Boman  law,  the  production  of  a  merchant's  or  tradesman's  book 
of  accounts,  regularly  and  fairly  kept  in  the  usual  manner,  has 
been  deemed  presumptive  evidence  (semipUtia  probalio  ^ )  of  the 
justice  of  his  claim;  and,  in  such  cases,  the  Buppletory  oath  of 
the  party  (Juramentum  tuppletivwm)  was  admitted  to  make  up 
the  pUrui  probatio  necessary  to  a  decree  in  his  favor.'     By  the 

S  Hilst  59  ;  Terrill  v.  Beeeher,  »  Cono.  31S,  340 ;  Kttlement  of  (ifcoiints,  Prest  v. 
Mercereau,  i  Unlat.  26S  ;  money  [mid  uud  uot  sppliiid  to  ILh  purposu  ilirEUted,  Biiidley 
B.  Goodyear,  1  I>»y,  104  ;  »  B|«i;ial  Hureetnent,  Prituhiird  v.  M'Uweii.  1  Nott  &  MuC 
131,  n. ;  Duiin  e.  Whitney,  1  Fairf.  B  ;  (ireen  o,  Pratt.  11  fonii.  206  ;  or  b  delivepy 
of  RDoils  undel  sncb  tgreviiient,  NiukU  v.  Baldwin,  4  Wattti  k  tierg.  290;  au  artids 
omitted  by  miitake  in  a  prior  aettleinent,  Puaderson  v.  Shaw,  Kirliy,  150  ;  the  use.  and 
occupation  of  real  estate,  and  the  like,  tSeac.b  v.  Milla,  6  Conii.  49S.  See  alsu  Ni^wlon 
c.  Blgging,  S  Vt.  zee  ;  Dunn  v.  Whitney,  1  Fairf.  S.  But  aftor  the  onler  to  deliver 
floods  to  a  third  penon  ii  |iroved  by  uimpetent  evidence  alittndt,  the  delivery  itself 
may  be  proved  by  the  lionki  and  suppletory  oath  of  the  pUlnciff,  iu  any  case  where 
ancfa  Jrlirery  to  the  defendant  in  jienoD  niight  be  so  provMi,  Mitchell  v.  Belknap,  10 
Bhepl.  475.  The  charges,  tiioreover.uiuat  be  apeelHc  and  particular ;  a  general  churgu 
for  professional  services,  or  for  nurk  sod  labor  by  a  iiieclianic,  without  any  spe<:iliiA. 
tioi)  but  that  of  time,  cannot  be  supported  by  this  kind  of  evideuca.  Iiyai:!!  v.  Petrie, 
1  Nott  &  HcC.  130  1  Hughes  v.  Hampton,  2  Const.  74S.  And  n^Urly  the  prices 
•■'  '3  be  specified  ;  in  which  case  the  entry  is  priiaii  facie  evidence  of  the  value. 


,  C.  J.  ;  Kerr  v.  Love,  1  Wash.  172 ;  Deas  r.  Darby,  1  Nott  A  McC.  438  ; 
Poultney  d.  Rnas,  1  Dal).  238.  Though  books,  such  as  have  been  described,  ara 
admitted  to  be  given  in  evidence,  with  the  suppletory  oath  of  the  party,  yet  his  testi- 
monr  is  still  to  be  weighed  by  the  jury,  like  that  of  any  other  witness  in  the  cause, 
and  bis  reputation  for  truth  is  equally  open  to  be  i^aestioned.  Kitchen  f.  Tyson,  3 
Murph.  3L4  ;  Elder  v.  Warfield,  7  Har.  k  Johns.  391.  In  some  Stat«s,  the  books  thuj 
admitted  are  only  those  of  shopkaepera,  mschanica,  and  tnulesmeQ  ;  those  of  otbpr  per* 
sons,  such  as  nlaatera,  scrivenem,  schoolmasters,  &c.,  being  rejected.  Geter  v.  Hartin, 
8  Bay,  173  :  Pelzer  v.  Cranston,  2  McConi,  328 ;  Boyd  v.  Laitson,  4  McCord,  76.  The 
subject  of  the  admission  of  the  party's  own  entri-«,  with  bis  suppletory  oath,  in  the 
several  American  States,  is  very  elaborately  and  fully  treated  in  Mr.  Wallace's  note  to 
American  edition  of  Smith's  Leading  ('ases,  vol.  1.  p.  143. 

^  This  decree  of  proof  is  thus  dehned  t^  Mascardus :  "  Non  est  ignoratidiim,  proba- 
tionemMmipienam  earn  esse,  perquam  rei  gestajiiJM  ofi^iia  lit  judici  :  non  tsmen  binta 
utjnredebeatiaproaunciBiiiUsententiBeBinsec|Ui."     De  Prob.  vol.  i.  Quiest  II  n.  1,4. 

*  "  Juramentum  (suppletivum)  deferturubicunqiie  actor  habetpro  se  —  aliquas  con- 
jectnras,  per  quas  judex  inducatur  ad  suapicionem  vel  ad  opinandum  pro  parte  nctnris." 
Hascardut,  de  Prob.  vol.  3.  Coocl.  1330,  n.  17.  The  civilians,  however  tb<^  may  dif- 
fer as  to  the  degree  of  credit  to  be  given  to  hooks  of  account,  concur  in  opinion  that 
they  are  entitled  to  consideration  at  the  discretion  of  the  judge.  They  fiirnnh,  it  leiuit, 
the  amjecluriE  mentioned  by  Mascanlus;  and  their  admission  in  evidence,  wilh  the 
nippletory  oath  of  the  pnrty,  is  thus  defende.1  by  Paul  Voet,  Oc  Statutis,  {  S,  c.  2,  ii.  9. 
"  An  ut  credatur  libris  rationem.  sen  rrgistris  iiti  loqiiuntur,  mercstomm  et  artiliciim, 
licet  prabationibus  tastinm  non  juventur !    Ki^pondeo,  quamvis  eiemplo  pcntitiosum 

(a)Aii  loDgagoas  IR09,  Stat.  7,  James  I.  have  constantly  resorted  to  them  in  mat- 

c.  13,  cited  in  cc<«n*a  by  Taylor  ( Ev.  641,  ters  of  account.     Lodge  t>.  Prichard,  S  De 

A),   clMTly  reci^nized  tradesmen's  shop-  G.  M.  &  0.  SOS. 
books  sa  evidence,  and  courts  of  equity 
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law  of  France,  too,  the  books  of  merchants  and  tradesmen,  regu- 
larly kept  and  written  from  day  to  day,  without  any  blank,  when 
the  tradesman  has  the  reputation  ot  probity,  constitute  a  fiemi- 
proof,  and  with  his  suppletory  oath  are  received  aa  full  proof  to 
establish  his  demand.'  The  same  doctrine  is  f&miliar  in  the 
law  of  Scotland,  by  which  the  books  of  merchants  and  others, 
kept  with  a  certain  reasonable  degree  of  regularity,  satisfactory 
to  the  court,  may  be  received  in  evidence,  the  party  being  allowed 
to  give  hia  own  oath  "  in  supplement "  of  such  imperfect  proof. 
It  seems,  however,  that  a  course  of  dealing,  or  other  "pregnant 
circumstances,"  must  in  general  be  first  shown  by  evidence 
aliunde,  before  the  proof  can  be  re^rded  as  amounting  to  the 
degree  of  tetnipUna  probatio,  to  be  rendered  complete  by  the  oath 
of  the  party.* 

§  120.  BntiiM  br  tiurd  penoiu.  Returning  now  to  the  admis- 
sion of  entries  made  by  dlerks  and  third  persons,  it  may  be  re- 
marked that  in  most  of,  if  not  all,  the  reported  cases,  the  clerk 
or  person  who  made  the  entries  was  dead  ;  and  the  entries  were 
received  upon  proof  of  his  haodwriting.  But  it  is  conceived  that 
the  fact  of  his  death  is  not  material  to  the  admissibility  of  this 
kind  of  evidence.  There  are  two  classes  of  admissible  entries, 
between  which  tJiere  is  a  clear  distinction,  in  regard  to  the  prin- 
ciple on  which  they  are  received  in  evidence.  The  one  class 
consists  of  entries  made  against  the  interest  of  the  party  making 
them;  and  these  derive  their  admissibility  from  this  circum- 
stance alone.  It  is,  therefore,  not  material  when  they  were 
made.  The  testimony  of  the  party  who  made  them  would  be  the 
best  evidence  of  the  fact;  but,  if  he  is  dead,  the  entry  of  the  fact 
made  by  him  in  the  ordinary  course  of  his  business,  and  against 
his  interest,  is  received  as  secondary  evidence  in  a  controversy 


e«*e  Tideatur,  qneoiqne  dbi  priTata  testBtioas,  riva  adnnt&tioiie  U/xn  debitorem.  Qui 
tiBC  est  mcrcatornm  cun  et  opera,  ut  debiti  at  cniditi  lationM  dilinntar  ODi  ~ 
Etiam  in  eonim  foro  «t  cnuna,  ex  equo  et  bono  eat  judicaodmu.    Inaaper  D 


buaea  tiBC  est  mercatornm  cun  et  opera,  ut  debiti  et  crediti  lationM  dilinntar  oonO- 
iisia,  ex  equo  et  bono  eat  judicaodmu.  Inauper  non 
admiiao  alic^uo  (litium  accelBrandarum  ramedio,  connnercionim  oido  et  usus  evertitnr. 


Nequi  aniia  omaM  ptwaenti  {mcanin  mercei  stbi  comparant,  neqne  aqjuaquB  rni  Tendi- 
tioni  teatea  adheben,  qui  pretia  mercium  uoverint,  aut  expedit  aut  congruum  eat.  Nan 
iniaunm  vidubitiir  illud  statutum,  quo  domeadda  taiibns  iastninjentu  additur  Sdea, 
Biodo  aliquibuB  adminiculia  jurentnr."  See  also  Hertiiu,  De  Colliiiooa  Ltgum,  f  4, 
n.  48  ;  Stcjkiua,  torn.  7,  De  Semiplena  Probat  Dia.  1,  c  4,  }  5 ;  Henochioi,  Da  Pre- 
■ump,  lib.  a,  PTsaump.  57,  n.  20,  aud  lib.  3,  Preaump.  fla,  n.  12. 

*  1  Pothier  on  ObL,  Part  iv.  c  I,  art.  3,  S  *■  Ry  the  Code  Napoleon,  uiarchauts' 
books  are  required  to  be  kept  in  a  particular  mauaer  therein  preecribed,  and  itoDa 
othrrs  are  admitted  in  evidence.     Code  de  Commerce,  Liv.  1,  tit.  2,  art.  8-lE. 

*  Tait  on  Eiridence,  pp.  273-277.  This  degree  of  proof  la  there  debned  as  "  not 
mere);  a  snapicion,  but  such  eridence  as  produces  a  leasonable  belief,  tbough  not  cnoi- 
plete  evidancn."  S«a  also  Glaasford  oa  Evid.  p>  SM ;  Ball's  Digeat  of  Lavs  of  Soot. 
land,  pp.  878,  SSS. 
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between  tbird  persons.*  The  other  class  of  entries  conBists  of 
those  vfaich  constitute  parts  of  a  chain  or  combination  of  trans- 
actions between  the  parties,  the  proof  of  one  raising  a  presump- 
tion that  another  has  taken  place.  Here,  the  value  of  liie  entry, 
as  evidence,  Mea  in  this,  that  it  was  eontemporaneoui  teith  the 
principal  fact  done^  forming  a  link  in  the  chain  of  events,  and 
being  part  of  the  ret  gestce.  It  is  not  merely  the  declaration  of 
the  party,  but  it  is  a  verbal  contemporaneous  act,  belonging,  not 
necessarily  indeed,  but  ordinarily  and  naturally,  to  the  principal 
thing.  It  is  on  this  ground,  that  this  latter  class  of  entries  is 
admitted ;  and  therefore  it  can  make  no  difference,  as  to  their 
admissibility,  whether  the  party  who  made  them  be  living  or 
dead,  nor  whether  he  was,  or  was  not,  interested  in  making 
them,  his  interest  going  only  to  affect  the  credibility  or  weight 
of  &e  evidence  when  received.'  (a) 

§  121.  iDdorMiBMite  of  paymant.  The  evidence  of  indebtment, 
afforded  by  the  indortement  of  the  payment  of  interest,  or  a  par- 
tial payment  of  the  principal,  on  the  back  of  a  bond  or  other 
security,  seems  to  fall  within  the  principle  we  are  now  consider- 
ing, more  naturally  than  any  oQLer ;  though  it  is  generally  classed 
with  entries  made  against  the  interest  of  the  party.  The  main 
fact  to  bo  proved  in  the  cases,  where  this  evidence  has  been  ad- 
mitted, was  the  continued  existence  of  the  debt,  notwithstanding 
the  lapse  of  time  since  its  creation  was  such  as  either  to  raise 
the  presumption  of  payment,  or  to  bring  the  case  within  the 
operation  of  die  statute  of  limitations.  This  fact  was  sought  to 
be  proved  by  the  acknowledgment  of  the  debt  by  the  debtor  him- 
self; and  this  acknowledgment  was  proved  by  his  having  actually 
paid  part  of  the  money  due.  It  is  the  usual,  ordinary,  and  well- 
known  course  of  business,  that  partial  payments  are  forthwith 
indorsed  on  the  back  of  the  security,  the  indorsement  thus  be- 
coming port  of  the  rtt  ge»tce.     Wherever,  therefore,  an  indorse- 

>  WRiren  V.  OrMDville,  8  8tt.  1130;  Hiddletotiv.  MsUod,  10  a  A  0.317;  Thomp 
■on  *.  StaTBDs,  3  Nott  &  McC.  493 ;  Chaw  v.  Smith,  {I  Vt  SSfl ;  Spisn  v.  Uorris,  B 
Bins.  eS7  ;  AluUm  b.  Taylor,  1  Havw.  S81,  StfS. 

■  Thudi.-tinction  *u  taken  uia  clearly  eipounded  by  Hr.  Justice  Parke  in  Doe  d. 
Pattaaball  ir.  Tuifard,  3  B.  A  Ad.  8S0  ;  cited  aud  approved  in  Ponle  v.  Diimi,  1  Biiig. 
N.  C.  654.  See  also,  mpra,  ff  llfi,  IIS  ;  Cluggage  c  3«kd,  4  Binn.  1S4  ;  Sherninu 
>.  Cnulir,  11  Johns.  70  ;  Holladaj  f.  LiEtlepags.  2  Uimf.  3ie  ;  Prather  n.  Johnwiu, 
S  B.  &  J.  487  ;  Sbearmui  d.  Akias,  4  PiA.  S83  )  Carroll  v.  Tyler,  S  H.  *  0.  GJ  ; 
Jamea  v.  Wburton,  3  HuLran,  402.     Id  HTeral  cases,  howeTer,  letten  and  receipts  of 


third  penoii*,  living  uid  withia  the  reach  of  process,  have  been  r^rcted.     Iiongenecker 

B.  Hyde,  6  Bian.  1  ;  Sparga  e.  " t.    ..  ^   n„r.  m r..-.  _   .  ■!._...   on, 

Cntbnah  v.  Gilbert,  4  S.  &  B.  6. 


Bian.  1  ;  Sparga  e.  Bromi,  B  B.  A  C.  035;  Warner  n.  Prii-e,  3  Wend.  307  j 
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ment  is  abown  to  have  been  made  at  the  time  it  bean  date  (which 
will  be  infeiTed  from  its  Cacc,  in  the  absence  of  opposing  circum- 
Btancea),'  the  presumption  naturally  arising  is,  that  the  monej 
mentioned  in  it  was  paid  at  that  time.  If  the  date  is  at  a  period 
after  the  demand  became  stale,  or  affected  by  the  statute  of  limi- 
tations, the  interest  of  the  creditor  to  fabricate  it  would  be  so 
strong  a»  to  countervail  the  presumption  of  payment,  and  retiuJre 
the  aid  of  some  other  proof;  and  the  case  would  be  the  same  if 
the  indorsement  bore  a  date  within  that  period,  the  instrument 
itself  being  otherwise  subject  to  the  bar  arising  from  lapse  of 
time.^  (a)  Hence  the  inquiry  which  is  usually  made  in  such  cases, 
namely,  whether  the  indorsement,  when  made,  was  against  the 
interest  of  the  party  making  it,  that  is,  of  the  creditor;  which,  in 
other  language,  is  only  inquiring  whether  it  was  made  while  hiB 
remedy  was  not  yet  impaired  by  lapse  of  time.  The  time  when 
the  indorsement  was  made  is  a  &ct  to  be  settled  by  the  jury ;  and 
to  this  end  the  writing  must  be  laid  before  them.  If  there  is  no 
evidence  to  the  contrary,  the  presumption  is  that  the  indorse* 

1  Smith  K.  Batt«iu,  1  Hoo.  k  R.  811.  Saa  >1m  NieholU  tr.  W«bb,  8  WheU.  326 ; 
la  S.  ft  R.  49,  87  ;  16  S.  &  R.  89.  91. 

*  Tiiru«r  t>.  CrUp,  S  Stra.  827  ;  Ron  t>.  Bryant,  3  Campb.  321  ;  Glynn  s.  Bauk  of 
Bnglaod,  3  Vra.  88,  43.  Sea  also  Wliitne;  v.  Bixelow,  4  Pick,  110 ;  Boaabooui  v.  Bil- 
UngtOD,  17  John*.  183 ;  Gibaon  b.  Peebles,  3  HcCord,  418. 


J.  Clement,  12  T^-  An.   82 ;  Addnnis  v.  as   evidi-ncG  or  ihe  paymenti  the  eutrin 

Seitztniter,    1    Watts    A    S.    fPa.)    248.  of   them  as   credits  on  tbe    paitnenliip 

Tba  aaim  point  baa  breD  raiaed  in  iiiita  on  book*  of  the  plaiulitf 'a  finu  in  the  hantf- 

book  accoiinta   which  are  barred  by  tbe  wrilinji  of  the  din;ra»ed  partner.     It  wa» 

statute  of  limitations,  unless  the  plain-  held  that  mch  entriea  of  credits  nen.  not 

tiff's  book  of  acconnt  be  coQsiderea  en-  admissibU  to  prove  ■  partial  payment  by 

ieaee  of  remittances  on  account  of  the  defendant  for  tbe  iiurpofcof  i-emuviug  tho 

debt.     In  a  recent  case  of  this  kind  the  statute  bar.     Sarh  entries  vera  alsii  uf< 

book  wu  proved  h  a  book  of  originnt  en-  fered  and  eidodad  in  Hancock  v.  Cook, 

tries,   and   was  offered  to   iiroTs  the  ac-  18  Pick.  30. 

count  and  the  credits,  but  it  wrs  rejected  In   Maine,  it  vas  formerly  held,  prior 

at  the  trial  as  eridrnce  for  the  latter  pur-  to  any  itatate  upon  thu  subject,  that  an 

C,  and  this  decision  was  upheld  in  the  indorsement  mada  by  the  holder  of  a  note 

:«me  Court  the  court  heading  that  a  of  a  payment  thereon,  aucL  iudonement 

party'a  booka  of  account  are   legitimate  being  madf>  before  the  debt  waa  barml,  was 

prima  facie  evidence  to  ahow  the  sale  and  some  evidence  of  audi  payment  at   tlie 

delivery,  in  the  usual  course  of  bnsineso,  date  of  the  indnreement.     Coffin  b.  Bnck- 

of  personal  property  and  its  price,  and  of  nam,  13  Me.  471.     The  doctrine  of  tliii^ 

irork  and  labor  performed  and  the  sums  case  was  aoon  after  overthrown  by  aUtule 

due  for  such  serricea,  but  not  of  a  pay-  R.  S.  1S41,   ch.  146,  sec.  33,  now  R.  S. 

ment  received  by  the  part;  offering  tbeni.  1883,  ch.  81,  sec.  100,  which  declared  that 

Oberg  V.  Breen,  fiO  X.  J.  L,  145,  The  same  ant:h  indoraement  shall  not  be  sufficient 

decision  wag  given  in  Maine,      l.ibby  r.  evidence.     The  mle  of  that  case  wa.t  never 

Brown,  78  Me.  4S3.      In   tbia   case 'the  extended    beyond    indorsements    on    ths 

Action  was  by  a  surviving  partner  on  an  written    evidence    of   detit.        LJbby    e. 

account    stated.      The    action    waa    ad-  Brvwn,  78  He.  MS. 
mittedly  bamd  by  the  statute  of  linuta- 
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ment  was  made  at  the  time  it  purports  to  bear  date ;  and  the  bur- 
den of  proving  the  date  to  be  false  lies  ou  the  other  party."  If 
the  indorsement  does  not  purport  to  be  made  contemporaneously 
with  the  receipt  of  the  money,  it  is  inadmissible  as  part  of  the 
ret  gestte. 

§  122.  Same  snbJ«ot.  This  doctrine  has  been  very  much  con- 
sidered in  the  discussions  which  have  repeatedly  been  bad  upon 
the  case  of  Searle  t.  Barrington.^  In.  that  case  the  bond  was 
f^iven  in  1697,  and  vas  not  sued  until  after  the  death  of  the  ob- 
ligee, upon  whose  estate  administration  was  granted  in  1723. 
The  obligor  died  in  1710 ;  the  obligee  probably  survived  him,  but 
it  did  not  appear  how  long.  To  repel  the  presumption  of  pay- 
ment, arising  from  the  lapse  of  time,  the  plaintiff  offered  in  evi- 
dence two  indorsements,  made  upon  the  bond  by  the  obligee 
himself,  bearing  date  in  1699  and  in  1707,  and  purporting  tiiat 
the  interest  due  at  those  respective  dates  had  beeu  then  paid  by 
the  obligor.  And  it  appears  that  other  evidence  was  also  offered, 
showing  the  time  when  the  indorsements  were  actually  made.' 
The  indorsements,  thus  proved  to  have  been  made  at  the  times 
when  they  purported  to  have  been  made,  were,  upon  solemn  argu- 
ment, held  admissible  evidence,  both  by  the  judges  in  the  Ex- 
chequer Chamber,  and  by  the  House  of  Lords.  The  grounds  of 
these  decisions  are  not  stated  in  any  of  the  reports :  but  it  may 
be  presumed  that  the  reasoning  on  the  side  of  the  prevailing 

*  Par  Taunton,  J.,  in  Rmith  d.  BktUQS,  1  Moo.  &  R.  343.  S«e  niso  Hunt  r.  Masny, 
S  a  &  Ad.  »02  ;  Baker  o,  Uitburn,  2  H.  &  W.  gfiS  ;  SiouUir  c.  Baggiley,  4  M.  &  W. 
813  ;  Anderson  v.  Weston,  a  Bing.   K.  C.  298. 

'  There  were  two  succeasLva  actions  on  the  wme  bond  between  these  partEes.  The 
fint  is  rKjiorted  in  8  Stra.  S!(l,  2  Mod.  278,  and  2  I.d.  Raym.  1370  ;  and  vtax  tricit 
before  Pratt,  C.  J.,  who  refused  to  admit  th«  incloreefQent,  and  nonsuited  the  plaintiff ; 
but,  on  a  motion  to  set  the  nonsuit  aside,  the  three  other  jadges  ware  of  opinion  that 
the  evidence  oofiht  to  have  been  left  to  the  jury,  the  indorsement  in  aiTch  cnsps  1tein;t 
According  to  the  usual  coarse  of  business,  and  perhaps  in  this  case  made  nitb  llie 
privity  of  the  obligor  ;  but  on  another  gronnd  the  molinn  wia  denied.  Aftrnrards 
another  action  was  brought,  which  was  tried  before  Lord  Bayraoiid,  C.  J.,  who  iidiiiitte.1 
the  evidence  of  the  indorsemeot ;  but  to  which  the  defendant  filed  a  bill  of  exceptions. 
This  judf^ment  was  affirmed  on  error  in  the  Exchequer  Chamber,  and  again  in  the 
House  of  Lonla.  Ste  2  Stra.  827  ;  3  Bro.  P.  C.  fi93.  The  first  case  is  mostly  full; 
nported  in  8  Mod.  278. 

*  This  fact  was  stated  by  Bayley,  B.,  as  the  refinlt  of  his  own  research.  9ee  1  Cr. 
ft  M.  i21.  So  it  waa  understood  to  be,  and  so  stated,  \>J  Lord  Hardwicke,  in  2  Ves. 
43,  ]t  may  have  constituted  the  "other  circumstantial  evidence,"  mentianed  in  Mi'. 
Brown's  nrport,  8  Bro.  P.  C.  594  ;  which  he  literally  transcribed  from  (he  cuae,  as 
drawn  np  by  Messrs.  Lutwyche  and  Fazalcerlej,  of  connsel  for  the  original  plnintiiT,  for 
argument  in  the  House  of  Lords.  Bee  a  folio  volume  of  oridnal  printed  bnefs,  marked 
"Cases  in  Parliament,  1728  to  1731,"  p.  529,  in  the  Law  Library  of  Harvard  Univer- 
sity, in  which  this  case  is  stated  more  at  large  than  in  any  book  of  Reporta.  By  Stat 
9  Geo.  IV.  c  14,  it  is  enacted,  that  no  indorsement  of  partial  payment,  mads  hy  or 
on  behalf  of  the  creditor,  aliall  be  deemed  snfHcieot  proof  to  take  tha  case  out  nf  the 
statute  of  limitations.     Tbo  lame  enactment  is  found  m  the  laws  of  Mim  of  the  United 
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party  was  approved,  namely,  that  tiie  indorsement  being  made 
at  the  time  it  purported  to  bear  date,  and  being  according  to  the 
usual  and  ordinary  course  of  business  in  such  cases,  and  which  it 
was  not  for  the  interest  of  the  obligee  at  that  time  to  make,  was 
entitled  to  be  considered  by  the  jury ;  and  that  from  it,  in  the 
absence  of  oppoting  proof,  tiie  fact  of  actual  payment  of  the  in- 
terest mi^t  be  inferred.  This  doctrine  has  been  recognized  and 
confirmed  by  subsequent  decisions.*  (a) 

§  123.  Bninnutir.  Thus,  we  have  seen  that  there  are  four 
claitet  of  deolaratiotu,  which,  though  usually  treated  under  the 
head  of  hearsay,  are  in  truth  original  evidence ;  the  fint  class 
consisting  of  cases  where  ibefact  that  the  declaration  was  made, 
and  not  its  truth  or  falsity,  is  the  point  in  question ;  the  teeond^ 
including  expressions  of  bodily  or  mental  feelings,  where  the 
existence  oi*  nature  of  such  feelings  is  the  subject  of  inquiry;  the 
third,  consiating  of  cases  of  pedigree,  and  including  the  declara- 
tion of  those  nearly  related  to  the  party  whose  pedigree  is  in 
question ;  and  the  fourth,  embracing  all  other  cases  where  the 
declaration  offered  in  evidence  may  be  regarded  as  part  of  the  rea 
gettce.  All  these  classes  are  involved  in  the  principle  of  the  last; 
and  have  been  separately  treated,  merely  for  the  sake  of  greater 
distinctness. 

§  124.  PiliKdpIa  of  tile  mla  of  oKoloalon  of  h«ara«7  oridones. 
Subject  to  these  qualifications  and  seeming  exceptions,  the  gen- 
eral rule  of  law  rejeatt  aU  heartay  reports  of  transactions,  whether 
verbal  or  written,  given  by  persons  not  produced  as  witnesses.* 
The  principle  of  this  rule  is,  that  such  evidence  requires  credit 
to  be  given  to  a  statement  made  by  a  person  who  is  not  subjected 
to  the  ordinary  tests  enjoined  by  the  law  for  ascertaining  the 
correctness  and  completenesH  of  his  testimony;  namely,  that  oral 
testimony  should  he  delivered  in  the  presence  of  the  court  or  a 
magistrate,  under  the  moral  and  legal  sanctions  of  an  oath,  and 
where  the  moral  and  intellectual  character,  the  motives  and 
deportment  of  the  witness  can  be  examined,  and  bis  capacity  and 

«  Boiworth  B.  Cotchett,  Dom.  Proc  M«j  «,  182*;  Phil.  &  Am.  on  End.  8«; 
Gleadow  v.  Atkin,  lOi.kll.  410  ;  Andenon  v.  Wmton,  e  Bing.  N.  C.  29e ;  2  Smith'* 
I«ad.  Cu.  197  ;  Addams  e>.  SeltdngBr,  1  Wstts  ft  San-  S4S. 

1  "  If,"  mfe  Hr.  Justice  RalUr,  "  the  fint  speech  were  withoat  oath,  anotbtr  cktii, 
that  then  mu  luch  tpeech,  makes  it  no  moie  tow  a  bara  apeeking,  and  lo  of  ao  ndns 
in  ■  court  lA  JosUoe.''    Bull  S.  P.  391. 

(n)  Bat  the  adraimoii  of  ■  pajment  at  tatiana,  will  not  hare  tiie  effect  to  remon 

the  time  a  note  fell  doe,  although  signed  the  bar,  the  effect  being  the  eame  only  aa 

Vr  both   parties  uid   indorsed   upon  the  if  made  at  the  dme  the  admitted  paytnent 

note  at  a  period  within  the  aUtote  of  Uini-  ma  made,    Haye*  v.  Mon^  8  Tt.  SIS- 
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opportunities  for  obserratioD,  and  his  memory,  can  be  tested  by 
a  cro8s>ezamination.  Such  evidence,  moreover,  as  to  oral  deo- 
larations,  is  very  liable  to  be  fallacious,  and  its  value  is,  there- 
fore, greatly  lessened  by  the  probability  that  the  declaration  vaa 
imperfectly  heard,  or  was  miaunderstood,  or  is  not  accurately 
remembered,  or  has  been  perverted.  It  is  also  to  he  observed, 
that  the  persons  communicating  such  evidence  are  not  exposed 
to  the  danger  of  a  prosecution  for  perjury,  in  which  something 
more  than  the  testimony  of  one  witness  is  necessary,  in  order 
to  a  conviction ;  for  where  the  declaration  or  statement  is  sworn 
to  have  been  made  when  no  third  person  was  present,  or  by  a 
person  who  is  since  dead,  it  is  hardly  possible  to  punish  the  wit- 
ness, even  if  his  testimony  is  an  entire  fabrication,^  To  these 
reasons  may  be  added  considerations  of  public  interest  and  con- 
venience for  rejecting  hearsay  evidence.  The  greatly  increased 
ezpeose  and  the  vexation  which  the  adverse  party  must  incur  in 
order  to  rebut  or  explain  it,  the  vast  consumption  of  public  time 
thereby  occasioned,  the  multiplication  of  collateral  issues  for 
decision  by  the  jury,  and  the  danger  of  losing  sight  of  the  main 
question  and  of  the  justice  of  the  case  if  this  sort  of  proof  were 
admitted,  are  considerations  of  too  grave  a  character  to  be  over 
looked  by  the  court  or  the  legislature,  in  determining  tjie  ques- 
tion of  changing  the  nile.^ 

§  126.  D«oiantioiu  nnder  emth.  The  rule  applies,  though  the 
declaration  offered  in  evidence  was  made  upon  oath,  and  in 
the  course  of  a  judicial  proceeding,  if  the  litigaHr^  partiet  are 
not  the  tame.  Thus,  the  deposition  of  a  pauper,  as  to  the  place 
of  his  settlement,  taken  ex  parte  before  a  magistrate,  was  re- 
jected, though  the  pauper  himself  had  since  absconded,  and  was 
not  to  be  found.'  The  rule  also  applies,  notvitiistanding  no 
better  evidence  is  to  be  found,  and  though  it  is  certain,  *hat,  if 
tie  declaration  offered  is  rejected,  no  other  evidence  can  pos- 
sibly be  obtained;  as,  for  example,  if  it  purports  to  be  the  de- 
claration of  the  only  eye-wituess  of  the  transaction,  and  he  is 
since  dead.* 

*  Phil.  &  Am.  on  Evid.  317 ;  I  Phil.  Evid.  20S,  206.  a««,  u  to  th«  )i>HUtT  of 
woTdi  to  iniaconatrQctioD,  the  renuila  of  Hr.  Joatica  Fcnter,  ia  his  discoDlM  on  High 
Treaaon,  c,  1, 1 7.  The  rule  eicluding  heanay  ii  Dot  of  great  antiquity.  One  of  the 
eerlicat  cuea  in  which  it  nu  admlntstared,  waa  that  at  Saniprnm  a.  YanUy  and  Tottill, 
SKeb.  228,  pi.  7*,  IB  Car.  II. 

■  Hima  Queen  d.  Hepburn,  7  Cranch,  SM,  296,  per  Manhall,  C.  J. 

>  Kex  B.  Nanehitm  Conrtney,  1  Eaat,  873  ;  Rex  v.  Fen?  Frystone,  2  Eaat,  Hi ; 
Bex  V.  Eriiwell,  8  T.  R.  707-72S,  per  Lord  Kenyon,  C.  J.,  and  Groae,  J.,  whose 
qiiniona  are  approred  and  adopted  in  Minu  Qaeeti  v.  Hrpbnm,  7  Cranch,  2Sfl. 

■  Phil,  «  Am.  on  Evid.  220,  221  ;  1  Phil.  Erid.  209,  210.     In  Scotland,  the  rale  U 
;   eridAUM  on  the  relation  of  othen  being  admitted,  where  the  relator  ia 
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§  126.  Bxo«ption.  Alt  taxrption  to  this  rule  hu  been  con- 
tended  for  in  the  admission  of  the  declaration  of  a  dece&ied  aU 
tefting  teitneta  to  a  deed  or  will,  in  disparagement  of  the  eTidence 
afforded  bj  bis  signature.  This  exception  has  been  asserted,  on 
two  grounds :  firat,  that  as  the  party  offering  the  deed  used  the 
declaration  of  the  witness,  evidenced  by  his  signature,  to  prove 
tlie  execution,  the  other  party  might  well  be  permitted  to  use  any 
other  declaration  of  the  same  witness  to  disprove  it;  and,  see- 
ondltf,  that  such  declaration  was  in  the  nature  of  a  substitute  for 
the  loss  of  the  benefit  of  a  croas-examinatioa  of  the  attestii^ 
witness ;  by  which,  either  the  fact  confessed  wonld  have  been 
proved,  or  the  witness  might  have  been  contradicted,  and  his 
CI  edit  impeached.  Both  these  grounds  were  fully  considered  in 
a  case  in  the  exchequer,  and  were  overruled  by  the  court:  the 
first,  because  the  evidence  of  the  handwriting,  in  the  attestation, 
is  not  used  as  a  declaration  by  the  witness,  but  is  offered  merely 
to  show  the  fact  that  he  put  his  name  there,  in  the  manner  in 
which  attestations  are  usually  placed  to  genuine  signatures;  and 
the  second,  chiefly  because  of  the  mischie&  which  would  ensne, 
if  the  general  rule  excluding  hearsay  were  thus  broken  in  upon. 
For  the  security  of  solemn  instruments  would  thereby  become 
much  impaired,  and  the  ri^ts  of  parties  under  them  would  be 
liable  to  be  affected  at  remote  periods,  by  loose  declarations  of 
the  attesting  witnesses,  which  could  neither  be  explained  nor 
contradicted  by  the  testimony  of  the  witnesses  themselves.  In 
admitting  such  declarations,  too,  there  would  be  no  reciprocity ; 
for,  though  the  party  impeaching  the  instrument  would  thereby 
have  an  equivalent  for  the  loss  of  his  power  of  cross-examination 
of  the  living  witness,  the  other  party  would  have  none  for  the 
loss  of  his  power  of  re-examination.'  (a) 

since  dead,  nnd  would,  if  lirinK,  hitre  been  a  competent  witnew.  And  if  tbe  reUtion 
lias  been  handed  dawn  to  the  n-itnesa  at  second -luin<1,  and  throuj^h  several  aaui;euiTe 
relators,  eticli  only  stnUng  what  he  received  from  an  intennediute  relator,  it  is  atill 
admissible,  if  the  original  and  intermediate  relntora  are  all  dead,  and  would  have  been 
competent  witnesses  if  living.  Tnit  on  Eviii.  pp.  430.  i3l.  But  tbe  reason  for 
receiving  hearsay  evidence,  in  eases  where,  as  ia  generally  the  case  in  Scotland,  th« 
judges  determine  upon  the  faj;tB  in  dispute,  as  wrll  as  u|xin  the  law,  is  slated  and 
vindicated  by  Sir  James  MansHeld,  in  the  Berkeley  Peerage  Case,  1  Campb.  416. 
»  Stobart  D.  Drjden,  1  M.  &  W.  91fi. 

(a)  But  the  doctrine  of  Stobartr,  Diy-  timea,  witli   a   view   to    show   that  tlM 

den   has   been   denied,   and   it   has   been  will  waa  never  duly  ezeeat«d.     Ottenon 

held  that,  on  the  production  of  a  certified  r.    HolTord,   80   H.   J.    139;    Refonned 

copy  of  a  will  and  of  the  affidavit  of  the  Dntch   Church   D.   Ten   Eyck,   1    Dutch. 

■niwcribing  witnc-sxes  made  at  the  time  of  (N.  J.)  40.     So  the  bad  character  of  tha 

probate,  it  ia  pcrniiaaiMe  to  impeacli  the  aiihscribing  witness  may  be  shown  for  tha 

affidavit  ofoneaf  the  witnesnn  by  shotring  same  purpoaa.     Loaea  ti.  Loiee,  S  Kilt  <N. 

contradictory  nutements   made   at  other  Y.),  OOV. 
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CHAPTER  Vt 

OF  HATTEBB  OF  P0BUC  AND  GENEBAL  INTSBESX. 

§  127.  Wben  hmmnxT  admlMibto.  Having  thus  illustrated  the 
nature  of  hearsay  evidence,  and  shown  the  reasons  on  which  it  ia 
generally  excluded,  we  are  now  to  consider  the  ca8e»  in  which 
this  rvle  hag  been  relaxedy  and  hearsay  admitted.  The  excep- 
tions, thus  allowed,  will  be  found  to  embrace  most  of  the  points 
of  inconvenience,  resalting  from  a  stem  and  nnivergal  applica- 
tion of  the  rule,  and  to  remove  the  principal  objections  which  have 
been  urged  against  it.  These  exceptions  may  be  conveniently 
divided  into  four  classes :  jtrst,  those  relating  to  matters  of  publio 
and  general  interest;  teeondlyy  Uiose  relating  to  ancient  posses- 
sions; thirdly,  declarations  against  interest;  Jburthly,  dying 
declarations,  and  some  others  of  a  miscellaneous  nature;  and  in 
thfa  order  it  is  proposed  to  consider  them.  It  is,  however,  to 
be  observed,  that  these  exceptions  are  allowed  only  on  the  ground 
of  the  al»ence  of  better  evidence,  and  from  tiie  nature  and 
necessity  of  the  case. 

§  128.  MBtten  of  g«Mni  int«r«st.  And  firtt,  as  to  matters  of 
public  and  general  interett.  The  terms  pvJ>lia  and  general  are 
sometimes  used  as  synonymous,  meaning  merely  that  which  con- 
cerns a  multitude  of  persons.^  But,  in  regard  to  the  admissibility 
of  hearsay  testimony,  a  distinction  has  been  taken  between  them ; 
the  term  pvhUc  being  strictly  applied  to  that  which  concerns  all 
the  citizens,  and  every  member  of  the  State;  and  the  term  gen- 
erai  being  referred  to  a  lesser,  though  still  a  large,  portion  of  the 
community.  In  matters  of  public  interest,  all  persons  must  be 
presumed  conversant,  on  the  principle  that  individuals  are  pre- 
sumed to  be  conversant  in  their  own  affairs;  and,  as  common 
rights  are  naturally  talked  of  in  the  community,  what  is  thus 
dropped  in  conversation  may  be  presumed  to  be  true.'  It  is  the 
prevailing  current  of  assertion  that  is  resorted  to  as  evidence,  for 
it  is  to  this  Uiat  every  member  of  the  community  is  supposed  to 

1  Waaks  *.  Bpuke,  1  U.  &  8.  690,  per  B&yle;,  J. 

■  Horewwd  v.  Wood,  11  Enst,  32»  d.,  per  Ld.  Kenjon  ;  Weeks  r.  Bparke.  1  H. 
ft  a.  ess,  per  Ld.  EUanborongh ;  B«rkeUf  Fearag«  Cow,  «  C«inpb.  416,  par  Mans- 
fiald.C.  J. 
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be  privy,  and  to  contribute  his  share.  EvideDce  of  common 
reputation  is,  therefore,  received  in  regard  to  public  facta  (a 
claim  of  highway,  or  a  ri^t  of  ferry,  for  example),  on  ground 
somewhat  similar  to  that  on  which  public  documents,  not  judi< 
cial,  are  admitted;  namely,  tlie  interest  which  all  have  in  their 
truth,  and  the  consequent  probability  that  they  are  true.*  In 
these  matters,  in  which  all  are  otmcemed,  reputation  from  any 
one  appears  to  be  receivable ;  but  of  course  it  is  almost  worthless, 
unless  it  comes  from  persona  who  are  shown  to  have  some  means 
of  knowledge;  such  as,  in  the  case  of  a  hi^way,  by  living  in  the 
neighborhood:  but  the  waiit  of  such  proof  of  their  connection 
with  the  subject  in  question  affects  the  value  only,  and  not  the 
admissibility,  of  the  evidence.  On  the  contrary,  where  the  fact 
in  controversy  is  one  in  which  all  the  members  of  the  community 
have  not  an  interest,  but  those  only  who  live  in  a  particular  dis- 
trict, or  adventure  m  a  particular  enterprise,  or  the  like,  hearsay 
from  persons  wholly  unconnected  with  the  place  or  busineaa 
would  not  only  be  of  no  value,  but  altogether  inadmissible.*  (a) 

§  129.  RlBbts  la  oommoii.  Thus,  in  an  action  of  trespaaa  q%uire 
claiuum  /regit,  where  the  defendant  pleaded  in  bar  a  prescrip- 
tive right  of  common  in  the  loeui  in  quo,  and  the  plaintiff  replied, 
prescribing  the  right  of  his  messuage  to  use  the  same  ground  for 
tillage  wit^  com  until  the  harvest  was  ended,  traversing  the 
defendant's  prescription ;  it  appearing  that  many  persons  beside 
the  defendant  had  a  right  of  common  there,  evidence  of  repu- 
tation, as  to  the  plaintiff's  right,  was  held  admissible,  provided 
it  were  derived  from  persons  conversant  with  the  neighboi^ 
hood. '  (b)    But  where  the  questim  was,  whether  the  city  of  Ches- 

*  1  atark.  Evid.  IBS  i  Km  *.  CokU,  6  H.  &  W.  SS4.  AndweNoTesp.  Wud,  IS. 
CosD.  3S0. 

*  CreaM  t.  Btrrett,  1  Cr.  H.  A  B.  089,  par  Parke,  B.  B]r  the  Romati  law,  repute- 
tion  or  common  fame  m«iiib  to  have  becD  admUBible  in  evidence,  in  all  cases  ;  Imt  It 
was  not  generBlI;  de«inad  inffieient  proof,  aiid,  in  lolnB  caaee,  noteveu  itm^Unn  praba- 
tio,  nuleu  eorroboratad  :  "nisi  aliu  adminiculiB  adjavetnr."  Maacardiu,  De  Prob.  - 
Tol.  i.  Concl.  171,  n.  1  ;  Cancl,  JS3,  n.  2  ;  ConeL  E47,  n.  14B.  It  was  beld  sufficient 
plena  probnUo,  whereTrr,  from  tbe  nstiire  of  the  caw,  better  evidsDce  was  not  attaina- 
ble :  "abi  k  oommuniter  accidentibas,  probatio  difficilis  est,  fsma  plecun  aolet  proba- 
tlonem  facere  ;  nt  in  probntione  filiationis."  But  HascBrdus  deems  it  not  sufficient,  in 
oases  of  pedigree  within  the  memory  of  man,  which  be  limiW  to  fifty-sii  years,  snleM 
»ided  by  other  evidence,  "  tunc  nempo  non  safficeret  pablica  Ti       '  "' 


ipsa  deberet  tractatus  et  nominatio   probari  vel  alia  adminicula  lu;gentia  adhiberi." 
Mascard.  De  Pmb.  vol.  L  Concl.  411,  n.  1,  2,  6,  7. 

1  Weeks  c.  Sparke,  1  U.  &  S.  S7S,  SS8,  per  Le  Blaac,  J.     The  aetnal  diaoottkB  «f 
tbe  satgect  in  the  neighborhood  was  a  fact  also  reLied  on  in  the  Boman  Law,  in  cases  of 

(a)  PenonH  living  ont  of  snch  diatriet         {b)  Lord   Uanraven  v.  UoipeUni,   16 

an  not  presumed  to  know  aooh  fact,  and  Q.  B.   SOB  \  Warriok  v.  QlUMk's  College, 

cannot  themfore  be  affected  bv  pioof  of  it.  M  Ih  J.  C.  78£. 
Dunbar  n.  M11I17,  8  Gnj^  16S. 
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ter  anciently  formed  part  of  the  county  palatine,  an  ancient 
document,  purporting  to  be  a  decree  of  certain  lav  oflicerB  and 
dif^itaries  of  the  crown,  not  having  authority  as  a  court,  was 
held  inadmiBsible  evidence  on  the  ground  of  ■  repatation,  thej 
having,  from  their  situations,  no  peculiar  knowledge  of  the  iact.* 
And,  on  the  other  hand,  where  the  queatioa  was,  whether  Not- 
tingham Castle  was  within  the  hundred  of  Broxtowe,  certain 
ancient  orders,  made  by  the  justices  at  the  qu&rter-sessiona  for 
the  county,  in  which  the  castle  was  described  ss  being  within 
that  hundred,  were  held  admissible  evidence  of  reputation;  the 
justices,  though  not  proved  to  be  residents  within  the  county  or 
hundred,  being  presumed,  from  the  nature  and  character  of  their 
offices  alone,  to  have  sufficient  acquaintance  with  the  subject  to 
which  their  declarations  related.^  Thus  it  appears  that  compe- 
tent knowledge  in  the  declarant  is,  in  all  cases,  an  essential  pre- 
requisite to  the  admission  of  his  testimony ;  and  that  though  all 
the  citizens  are  presumed  to  hare  that  knowledge,  in  some  de- 
gree, where  the  matter  is  of  public  concernment,  yet,  in  other 
matters,  of  interest  to  many  persons,  some  particular  evidence 
of  such  knowledge  is  required,  {b) 

§  130.  Rights  innat  be  Mialaiit  and  daolarants  dttad.  It  is  to  be 
observed,  that  the  exception  we  are  now  considering  is  admitted 
only  in  the  cage  of  ancient  rights,  and  in  respect  to  the  declara- 
tions of  pertons  aupposed  to  be  dead.^  It  is  required  by  the  na- 
ture of  the  ri^ts  in  question ;  their  origin  being  generally  ante- 
cedent to  the  time  of  legal  memory,  and  incapable  of  direct  proof 
by  living  witnesses,  both  from  this  fact,  and  also  from  the  un- 
defined generality  of  their  nature.  It  has  been  held,  tiiat,  where 
the  nature  of  the  case  admits  it,  a  foundation  for  the  reception 
of  hearsay  evidence,  in  matters  of  public  and  general  interest, 
should  first  be  laid  by  proving  acts  of  enjoyment  within  the 
period  of  living  memory.'     But  this  doctrine  has  since  been 

proof  bjr  common  rame.  "  Quando  t«itis  vnlt  pi«)i*Te  diqaem  adTUse,  doq  ridetnr 
Bufficare,  quod  dicat  ille  scivit  quia  ent  vicinus  ;  sod  debot  addere,  in  vfcinia  hoc  enit 
cognitam  per  famam.  vel  alio  modo  ;  et  iileb  iste,  qui  erat  vicinaa,  potuit  id  acire." 
*    "      chitls,  De  Pn^ump.  torn.  ii.  lib.  S,  Pnea.  24,  n.  17,  p.  773. 


■  Rogirs  e.  Wood,  2  Barn.  &  Ad.  2«S. 
•  Duloof  ■        " 


le  of  NsncAstIa  v.  Broitonr,  4  itaru.  k  Ail.  273. 

I  HoselcT  ti.  Danes,  11  Price,  IttS ;  Regina  v.  Milton,  1  Car.  k  Sir.  68  ;  DaHa  t. 
Fnltcr.  12  Vt.  178. 

'  Pn  Bailer,  J.,  in  Morewood  v.  Wood,  14  East,  330,  n.  ;  per  Le  Blanc,  J.,  in  Weeka 
V.  Sparbe,  1  U.  &  S.  flSS,  S8B. 

(i)  If  the  quality  of  thft  hearaay  evi-  aubject,  the  conrtu  will  not  reqoire  inde- 
d«oe  raiaes  a  natural  infennce  that  it  ma  pendent  piiiof  ot  that  fact.  Freeman  k 
derivad  from  penana  acquainted  <rith  the    Fhillippa,  4  U.  &  3.  4B8. 
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orerruled ;  and  it  is  now  held,  that  such  proof  is  not  an  esaential 
cnnditioQ  of  the  reception  of  evidence  of  reputation,  bat  ib  oniy 
material  as  it  affecta  its  value  when  received.^  Where  the  na- 
ture of  the  subject  does  not  admit  of  proof  of  acts  of  eajoyment^ 
it  is  obvious  that  proof  of  reputation  alone  is  sufficient.  So, 
where  a  right  or  custom  is  established  by  documentary  evidence, 
no  proof  is  necessary  of  any  particular  instance  of  its  exercise; 
for,  if  it  were  otherwise,  and  no  instance  were  to  happen  within 
the  memory  of  man,  the  rig^t  or  custom  would  be  totally  de- 
stroyed.* In  the  case  of  a  private  right,  however,  where  proof  of 
particular  instances  of  ita  exercise  has  first  been  given,  evidence 
of  reputation  has  sometimeR  been  admitted  in  con^rmation  of  the 
actual  enjoyment;  but  it  is  never  allowed  against  it.* (a) 

§  131.  Deolarattons  moat  Im  ante  Utem  motuo.  AnotJier  impor- 
tant qualification  of  the  exception  we  have  been  considering,  by 
which  evidence  of  reputation  or  common  fame  is  admitted,  is, 
that  the  declaration  so  received  must  have  been  made  before  any 
controversy  arose  touching  the  matter  to  which  it  relates ;  or,  as 
it  is  usually  expressed,  ante  litem  Ttiotam.  The  ground  on  which 
such  evidence  is  admitted  at  all  is,  that  the  declarations  "are 
the  natural  efFusions  of  a  party  who  must  know  the  truth,  and 
who  speaks  upon  an  occasion  when  his  mind  stands  in  an  even 
position,  without  any  temptation  to  exceed  or  fall  short  of  the 
truth."  1  But  no  man  is  presumed  to  be  thus  indifferent  in  regard 
to  matters  in  actual  controversy :  for,  when  the  contest  has  be- 
gun, people  generally  take  part  on  the  one  side  or  the  other; 
their  minds  are  in  a  ferment ;  and,  if  they  are  disposed  to  speak 

■  Crease  v.  Barrett,  1  Crooip.  Meel.  &  Rose  S19,  SSO.  See  also  ace.  Cdtzod  s.  Lo- 
nwT,  6  Esp.  eo,  per  Ld.  KUaiiboraiigh  ;  Steele  h.  Prickett,  3  Stark.  463, 466,  par  Ab- 
bott, C.  J.  ;  RatctilTe  v.  ChiptDoi),  4  Leon.  248,  u  eiplaiaed  bj  GroM,  J.,  in  Beebs 
a.  Parker,  6  T.  B.  32. 

*  Beebe  v.  Parker,  E  T.  B.  20,  S2 ;  Doe  «.  SuBon,  IS  East,  S2  ;  Steele  t>.  Prickett, 
S  Stark.  463,  466.  A  dngla  act,  uadistarbed,  liaa  been  beld  aiifficienC  evidence  of  a 
cuatom,  the  court  rerosing  to  set  aside  a  verdict  Gudiag  B  custom  upon  luch  evidence 
•lone.     Roe  v.  Jeiferj,  2  U.  ft  S.  02  ;  Doe  v.  Maaon,  S  Wik  63. 

>  White  V.  Lisle,  1  Had.  214,  225.  Se«  Morewood  v.  Wood,  14  East,  S30,  n.,  per 
Buller,  J. ;  Weeks  d.  Sparke,  1  M.  &  3.  690,  per  Bnf  ley,  J. ;  Kogera  v.  Allen,  1  Campb. 
SOB;  Kicharda  v.  Baasett,  10  B.  &  C.  662,  663,  per  Littledalc,  J.  A  doctriue  nearly 
similar  ii  held  by  the  civilians,  in  cases  of  ancieiit  private  righta.  Thai  Maacanins, 
after  stdting,  upon  theauthoritv  ot  many  Jurists,  that  "  Dominium  in  antiquis  prabari 
per  famam,  traditnm  est,  — veluti  si  fama  ait,  banc  domum  fuisse  Dantis  Poete,  vel 
alterina,  qui  deceaaiC,  jam  sunt  centum  anni,  et  nemo  vidit  ijui  viderit.  quern  refert," 
&C.,  anbeequeutly  qoHliReB  this  general  propoattiou  in  these  worda  :  "  Primo  limita  prin- 
cinalem  concluriouem,  nt  non  procetlnt,  nisi  cum  fama  concuTrant  alia  adminicuU, 
aaltem  pnesentia  posaessionis,"  kc.     Mnecard.  De  Prob.  vol.  ii.  Concl.  t>17,  n.  1,  14. 

>  Per  Ld.  Kldon,  in  Wbitelocke  v.  Baker,  18  Ves.  G14  ;  Bex  v.  Cotton,  8  Campb. 
444,  446,  per  Dampier,  J. 

{a)  R^  n.  Bedfordahirs,  4  E.  &  B.  635 ;  Pritcbaid  v.  Powell,  10  .Q.  B.  699  ;  Drinb 
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the  truth,  facta  are  seen  by  them  through  a  false  medium.  To 
avoid,  therefore,  the  mischiefs  which  would  otherwise  result,  all 
ex  parte  declarations,  evea  though  made  upon  oath,  referring  to 
a  date  subsequeat  to  the  beginning  of  the  controversy,  are  re- 
jected.' This  rule  of  evidence  was  familiar  in  the  Roman  law; 
but  the  term  lis  motawes  there  applied  strictly  to  the  commence 
ment  of  the  action,  and  was  not  referred  to  an  earlier  period  of 
the  controversy.^  But  in  our  law  the  t«rm  iis  is  taken  in  the 
ctassical  and  larger  sense  of  eontroverty  ;  and  by  U»  mota  is  im- 
derstood  the  commencement  of  the  controversy,  and  not  the 
commencement  of  the  suit^  (a)  The  commencement  of  the  cc»i- 
troversy  has  been  further  defined  by  if-  Baron  Alderson,  in  a 
case  of  pedigree,  to  be  "  the  arising  of  that  state  of  facta  on  which 
the  claim  is  founded,  without  anything  more. " '  (ft) 

§  132.  LIB  mota  dsSnad.  The  li»  mota,  in  the  sense  of  our 
law,  carries  with  it  the  further  idea  of  a  eontroveny  upon  tha 
tame  particular  wuiject  in  iiaue.  For,  If  the  matter  under  discus- 
sion at  the  time  of  trial  was  not  in  controversy  at  the  time  to 
which  the  declarations  offered  in  evidence  relate,  they  are  ad- 
missible, notwithstanding  a  controversy  did  then  exist  upon 
some  other  branch  of  the  same  general  subject.  The  value  of 
general  reputation,  as  evidence  of  the  true  state  of  facts,  depends 
upon  its  being  the  concurrent  belief  of  minds  unbiassed,  and  in 
a  situation  favorable  to  a  knowledge  of  the  truth,  and  referring 
to  a  period  when  this  fountain  of  evidence  was  not  rendered  tur- 
bid by  agitation.     But  the  discussion  of  other  topics,  however 

*  The  Berkeley  Peerage  Case,  i  Campb.  401.  109,  *1Q,  413  :  Uonkton  v.  Attorney. 
General,  3  RiisL  &  My.  160,  161  j  Richards  n.  Baxsett,  10  B.  &  C.  667. 

)  "  Lis  est,  ut  primam  in  jut,  vei  in  judicium  venlum  est ;  anteqnam  in  jadicinm 
veniatnr,  controversis  est,  non  lii."  Cm*c.  Oppn  Posth.  torn.  v.  col.  19S,  B.  and  coL 
leS,  D.  "  Lis  inchoata  eat  ordinata  per  Itbellam,  et  antiadationeni,  licet  non  ait  lU 
contettatt."  Corpus  Jnria,  Gloisatnm,  torn.  i.  col.  553,  ad.  Dig.  lib.  iv,  tit.  S,  1. 12. 
"Lis  mota  censetur,  etismsi  solus  actor  e)^rit."     CbIt.  Lex.  verb.  Lis  Mota. 

*  Per  Mansfield,  C.  J.,  in  the  Berkeley  Peerage  Case,  1  Campb.  417;  Monkton  c. 
Attorney 'Genenl,  2  Rnsa,  ft  Hy.  161. 

'  Walker  v.  Cnuntesa  of  Beaucbamp,  S  C.  k  P.  552,  561.  But  see  Reilly  v.  Fitz- 
gerald, 1  Drniy  (Ir.),  133,  where  this  la  qnesUoned. 


(o>  Mr.  Stephen  (Digest  of  Evidence,  pnt«,  but  a  lit  mota  or  suit,  or  controTersT 

art.  S)  says,  these  declurationi  must  be  preparatory  to  a  eciC  actually  commenced, 

nude   before   the  question  in  relation  to  And  upon  the  subject- matter  in  litigation, 

which  they  are  to  be  praved  hag  ariaeD,  bat  Davies  tr.  Lowndes,  7  Scott,  N.  K.  214. 

they  do  not  ceaae  to  be  deemed  to  be  rele-  And  In  tho  1at«  case  of  Butler  v.  Mount- 

Tant  becaoM  they  were  made  for  the  pur-  garret,  7  H.  L.  Cas.  633,  it  was  held  that 

pose    of   preventing   the    question    from  a  controversy  in  a  family,  thon^h  not  at 

■rising,  that  moment  the  subject  of  a  suit,  consti- 

(b)  Sea  Shedden  t>.  Attomey-Oeneral,  tntes   sufficiently  a   lu  mola,    to   render 

3  Sw.  A  Tr.  170,  where  this  case  is  over-  inadmissible  a  letter  written  on  that  snb- 

rnlad  ;  and  it  is  now  held  that  this  must  ject  by  one  member  of  tbi-  family  and  adr 

bi  not  manly  facts  which  may  lead  to  dia-  dressed  to  aootber. 
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■iiuilar  in  their  general  natnre,  at  the  time  referred  to,  does  not 
neceBsarilj  lea^  to  the  inference  that  the  particular  point  in  issae 
wag  also  controverted,  and,  therefore,  is  not  deemed  BuRicient  to 
exclude  the  sort  of  proof  we  are  now  considerin);.  Thus,  where, 
in  a  suit  between  a  copyholder  and  the  lord  of  the  manor,  the 
point  in  controversy  waa,  whether  the  customary  fine,  payable 
upon  the  renewal  of  a  life-lease,  was  to  be  asacssed  by  the  jury 
of  the  lord's  court,  or  by  the  reasonable  discretion  of  the  lord 
himself;  depositions  taken  for  the  plaintiff,  in  an  ancient  suit 
by  a  copyholder  against  a  former  lord  of  the  manor,  where  the 
controversy  was  upon  the  copyholder's  right  to  be  admitted  at 
all,  and  not  upon  the  terms  of  admiasion,  in  which  depogitionn 
the  customary  fine  was  mentioned  as  to  be  assessed  by  the  lord 
or  his  steward,  were  held  admissible  evidence  of  what  was  then 
understood  to  be  the  undisputed  custom. '  In  this  case,  it  was  ob- 
served by  one  of  the  learned  judges  that  **  the  distinction  had  been 
correctly  taken,  that,  where  the  lis  mota  was  on  the  very  point, 
the  declarations  of  persons  would  not  be  evidence ;  because  you 
cannot  be  sure,  that  in  admitting  the  depositions  of  witnesses, 
selected  and  brought  forward  on  a  particular  side  of  the  question, 
who  embark,  to  a  certain  degree,  with  the  feelings  and  prejudices 
belonging  to  that  particular  side,  you  are  drawing  evidence  from 
perfectly  unpolluted  sources.  But  where  the  point  in  controversy 
is  foreign  to  that  which  was  before  controverted,  there  never  has 
been  a  Ha  motOj  and  consequently  the  objection  does  not  apply." 

§  133.  DeolMnitionB  poat  utom  motMn.  Declarations  made  after 
the  controversy  has  originated  are  excluded,  even  though  proof  is 
offered  that  the  existence  of  the  controversy  was  not  known  to 
Uie  declarant.  The  qneation  of  his  ignorance  or  knowledge  of 
this  fact  is  one  which  the  courts  will  not  try :  partly  because  of 
the  danger  of  an  erroneous  decision  of  the  principal  fact  by  the 
jury,  from  the  raising  of  too  many  collateral  issues,  thereby  in- 
troducing great  confusion  into  the  cause;  and  partly  from  the 
fruitlessness  of  the  inquiry,  it  being  from  its  very  nature  impos- 
sible, in  most  cases,  to  prove  that  the  existence  of  the  contro- 
versy was  not  known.  The  declarant,  in  theae  cases,  is  always 
absent,  and  generally  dead.  The  light  afforded  by  his  declarations 
is  at  best  extremely  feeble,  and  far  from  being  certain;  and  if  in- 
troduced, with  the  proof  on  both  sides,  in  regard  to  his  knowl- 
edge of  tjie  controversy,  it  would  induce  darkness  and  confusion, 
perilling  the  decision  without  the  probability  of  any  compensat* 

I  Freaman  tr.  Pbillipi»,  1  M.  &  S.  4Se,  497  ;  Ellbtt  <^  Pdnol,  1  Peten,  SSS,  337- 
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icg  good  to  the  parties.    It  is  therefore  excluded,  as  more  likely 
to  prove  injurious  thao  beneficial. '  (a) 

1  Bwkele;  Peerage  Cue,  i  Cunpb.  117,  per  MaDifield,  C.  J.  ;  fuf»n>,  |  ISl.    Thia 

dUtinetion,  and  the  reuoaa  of  it,  were  recognized  in  the  Romui  law;  but  there  the 
rote  waa  to  acimit  the  declantions,  though  made  pott  Ititm  nuiiam,  if  they  wpre  made  ' 
U  a  pbiM!  so  vrrj  far  remots  from  the  fic<Tig  of  the  eontronnj,  m  to  remove  all  snB|>i- 
cion  that  the  declarant  had  beard  at  iU  exiatrnce.  Thus  it  ia  itated  by  Mascardua  : 
"  Istad  autem  (|Uod  diximns,  debere  testei  deponere  ante  litem  motiini,  nil:  est  a(»;i]>iuD- 
dum,  ut  veram  sit,  si  ibidem,  ut>i  rea  agftnr,  audlerit ;  et  ai  alibi,  in  lot^o  qui  loiiftis. 
aimb  distaret,  nii:  intellcierit,  etiam  post  lilein  molaot  tastes  de  auditu  admittuiitur. 
Looeioqiiitaa  enini  loci  in  caiua  est,  ut  omnis  auapicio  uliease  videatur  quie  ijuidBm 
■oipiaio  Bdewa  potest,  qoondo  testis  d«  uiditn  post  litem- motam,  ibidem,  ubi  resagi* 
tor,  dsponit."     HaKsrd.  Ds  Probst.  voL  1,  p.  401  [4MI  Cond.  «10,  t>.  S,  6. 

(a)  It  follows  from  the  abovE  explana-  Pr.  Uin,  297),  yet  it  is  hif;h1y  probable 
tioa  of  li*  mala,  first,  that  declantioni  tbat  the  pedigrM  wm  tUare  Kjected,  Dot  *■ 
will  not  be  r^ected,  in  coiiHeqaenoe  of  their  having  been  made  by  a  party  wliile  stand- 
baring  been  made  uriih  the  txpren  vieie  of  ing  in  the  same  aitaatinii  as  the  claimant, 
pntaUiitg  dapiiUt ;  eecoiidly,  that  tbsy  bot  as  having  been  concocted  by  such  per* 
ara  adiuUsible  if  no  dispute  has  arisen,  sou  in  direct  contvmplatieu  of  iiiuuelf  lay- 
thongb  made  in  dirtii  ntpportofllit  liUt  of  ing  claim  to  the  dignity. 
the  ibclarant ;  and,  thirdly,  tKat  the  mere  Bnt  ercii  if  the  caae  be  not  ansceptible 
fact  of  the  detilarant  having  stood,  or  of  this  explauation,  a  single  isolated  drd- 
having  believed  that  he  stood,  in  pari  sion  can  scarcely  controvert  a  rule  of  law 
juTt  with  the  party  relying  on  the  decia-  which  has  been  sanotioned  and  acted  opon 
ration,  will  not  render  hie  atatement  inad-  by  namsroos  judges,  Hoseley  v.  Davies,  11 
missible.  In  support  of  the  first  proposi-  Pries,  1S2, 179,  i>i;r  Oraham,  B.  j  Harwood 
tion,  the  Berkeley  Peerage  Case  may  be  v.  Sima,  Wightw.  112;  Deacle  o.  Hancock, 
reltrred  to,  where  the  jndges  unnnimously  13  Price,  S38,  237  ;  Monktoii  u.  Attorney- 
held,  in  conformity  with  Hn  earlier  opinion  General,  2  Buss,  k  Hyt,  16fl,  160,  per  Ld. 
expretMd  by  Lord  Mansfield  (Qoodright  Brougham  ;  Freeman  r.  Pbitlippe  4  M.  & 
p.  Moss,  2  Cowp.  591],  that  an  entry  made  a  43S,  491,  per  I>1.  GllenboroiiRh,  cited 
by  a  father  in  any  book,  for  the  express  with  approbation  by  lA.  Lyndhiirst,   C. 

Erpoaa  of  eatabliahlng  the  lagitlnwcy  of  B.,  in  Davies  n.  Morgan,  1  C.  &  J.  593, 

I  aonatthe  time  of  his  birth,  in  case  the  694  ;  NicholU  v.  Parker,  14  East,  S31,  n.; 

nme  should  be  culled  in  question,  will  be  Doe  v.  Tarver,  Ry.   k  M.  Ill,  142,  per 

ncaitable  in    evidence,   notwithstanding  Abbott,  C.  J.,  and  which  ia  an  founded  on 

the  professed  view  with  which  it  was  made,  reason,  that  a  contrary  doctrine  would  go 

1  Campb.  418.     This  doctrine  baa  since  far  towards  excluding  all  evidpnoe  of  repn- 

beea    sanctioued    by    LonU    Bmugham,  tation.     For  inntance,  in  casim  of  pulilio 

IUonkton  v.  Attnrnsy-fSenentI,  2  Koss.  &  and  general  interest,  the  rejection  of  snch 

lyL  147,  160,  161,  164)  and  Coctenham  evidence  would  be  wlinlly  inconsistent  with 

in  EngUnd  (Slaney  n.  Wade,  1  Hyt.  &  Cr.  the  rule  which  requires  the  stati^ent  to 

S8S),  and  by  Lord  SL  Leonards  in  Ireland  have  been  made  by  some  perwin  having 

(Reilly  D.  Fitzgerald,  6  Ir.  Eq.  S3.^  344-  competent  knowledge  of  the  subject,  patt, 

349),  and  may  now  be  considered  as  estab-  {136;  and  in  cases  of  pedigrees,  though  the 

lishsd  law  in  both  canutTiss  ;  but  a  deda-  remit  of  excluding  declaraUons  of  pervons 

ration  made  in  a  prim  cause  ia  inailniisBi-  in  pari  jure  woidd  not  lieeoually  mischiev- 

ble  if  the  same  point  was  in  issue  in  that  nos,  it  would  rrequentl|r  nave   the  effect 


which  the  liecla-  of  drying  tip  aoarren  of  information  which 

ration  ia  oifered.    Jenlcins  o,  Davies,  10  Q.  would  be  highly  valuable  in  the  investiga- 

B.  814.     One  of  the  latest  decisions  in  tion  ot  truth.     In  any  one  of  the  three 

•upport  of  the  second  proposition  is  Doe  classes  of  declarations  jiiat  mentioned,  il 

V.  Daviea,  10  Q.   B.    311,   325,  where  the  is  verr  pOMibte  that   the  declarant   niav 

court  observed  that  although  a  feeling  of  have  had  some  secret  wish  or  bias  whicn 

interest  will  often  cast  suspicion  on  decia-  may  have  induced  him  to  make  a  atnte- 

lations,  it  has  never  been  held  to  render  ment  either  partially  or  totally  false ;  but 

them  inadmissible.     The  third  propdtion  the  same  observation  micht  apply  to  all 

in  equally   clear  law;   for  although   one  evidence  of  this  nature,  and  its  vrpifi;ht  in 

peerage  cB.<4e  appears  at  first  bight  tn  throw  each  particular  case  must  be  determined 

aome  doubt  niion  the  subject  (Zouch  Pej r.,  by  the  jury.     Tay.  Ev.  fS  565,  666. 
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§  134.  Bxoeptioii  of  dealaxmtlotui  u  to  podlgr«a.  Tt  has  some- 
times been  laid  doTn,  aa  an  exception  to  the  rule  excluding 
declarations  made  pott  lUem  motam,  that  declarations  concern- 
ing pedigree  will  not  be  invalidated  by  the  circumBtanco  that  they 
were  made  during  family  discussions,  and  for  the  purpose  of  pre- 
venting future  controversy;  and  the  instance  given,  by  way  of 
illustration,  is  that  of  a  solemn  act  of  parents,  under  their  hands, 
declaring  the  legitimacy  of  a  child.  But  it  is  conceived  that 
evidence  of  this  sort  is  admissible,  not  by  way  of  exception  to  any 
rule,  but  because  it  is,  in  its  own  nature,  original  evidence ;  con- 
stituting part  of  the  fact  of  the  recc^nition  of  existing  relations 
of  consanguinity  or  affinity ;  and  falling  naturally  under  the  head 
of  the  expression  of  existing  sentimeute  and  affections,  or  of 
declarations  agaiiat  the '  interest,  and  peculiarly  within  the 
knowledge  of  the  party  making  them,  or  of  verbal  acta,  part  of 
the  ret  gettae? 

§  135.  'Wltiwu  noed  not  wpttiUj  from  whom  be  h««rd.  Where 
evidence  of  reputation  is  admitted,  in  cases  of  public  or  general 
interest,  it  is  not  necessary  that  the  witness  should  be  able  to 
tpecifyfrom  whom  he  heard  the  declarations.  For  that,  in  much 
the  greater  number  of  cases,  would  be  impossible ;  as  the  names 
of  persons  long  since  dead,  by  whom  declarations  upon  topics  of 
common  repute  have  at  some  time  or  other  been  made,  are  mostly 
f oi^otten.  ^  And,  if  the  declarant  is  known,  and  appears  to  have 
stood  in  pari  caiu  with  the  party  offering  his  declarations  in 
evidence,  so  that  he  could  not,  if  living,  have  been  personally 
examined  as  a  witness  to  the  fact  of  which  be  speaks,  this  is  no 
valid  objection  to  the  admissibility  of  his  declarations.  The 
reason  is,  the  absence  of  opportunity  and  motive  to  consult  his 
interest,  at  the  time  of  speaking.  Whatever  secret  wish  or  bias 
,  he  may  have  had  in  the  matter,  there  was,  at  that  time,  no  ex- 
cited interest  called  forth  in  his  breast,  or,  at  least,  no  means 
were  afforded  of  promoting,  nor  danger  incurred  of  injuring,  any 
interest  of  his  own ;  nor  could  any  such  be  the  necessary  result 
of  his  declarations.  Whereas,  on  a  trial,  in  itself  and  of  neces- 
sity directly  affecting  his  interest,  there  is  a  double  objection  to 
admitting  his  evidence,  in  the  concurrence  both  of  the  tempta- 
tion of  interest  and  the  excitement  of  the  lit  mota.* 

Supra,  f§  102-108,  131 ;  Ooodright  t>.  Moss,  Cowp.  591  j  Monkton  r.  Attompy- 
Oeneral,  S  Rubs,  ft  M;.  147,  ISO,  161, 164  ;  SIuh?  e.  Wade,  1  U7.  ft  Cr.  838  1  Berke- 
ley Peerage  Cum,  4  Cnmpb.  418,  per  Mansfield,  C.  3. 

'  Moselej  v.  DsTies,  11  Price,  163,  174,  per  Richards,  C.  B. ;  Hsrwood  d.  Sims, 
Wightw.  113. 

<  Hoaeley  v.  Dnviea,  11  Price,  179,  per  Graham,  B.;  Deade  o.  Hancock,  13  PiioN 
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§  1S6.  Miut  luive  knowledga.  Indeed  the  rejection  of  the 
evidence  of  reputation,  in  cases  of  public  or  general  interest, 
because  it  may  bare  come  from  persons  in  pari  cawa  with  the 
party  offering  it,  wonld  be  inconsistent  with  the  qualification  of 
the  rule  which  has  already  been  mentioned;  namely,  that  the 
statement  thas  admitted  must  appear  to  have  been  made  by  per- 
sons having  competent  knowledge  of  the  subject.^  Without  such 
knowledge,  the  testimony  is  worthless.  In  matters  of  public 
right,  all  persons  are  presumed  to  possess  that  degree  of  knowl- 
edge which  serves  to  give  some  weight  to  their  declarations  re- 
specting them,  because  all  have  a  common  interesL  But  in 
Bubjecta  interesting  to  a  comparatively  small  portion  of  the  com- 
munity, as  a  city  or  parish,  a  foundation  for  admitting  evidence 
of  reputation,  or  the  declarations  of  ancient  and  deceased  per- 
sons, must  first  be  laid,  by  showing  that,  from  their  situation, 
they  probably  were  conversant  with  the  matter  of  which  they 
were  Bpeaking.'(a) 

§  187.  Matt»n  of  prlvato  latatMt.  The  probable  want  of  com' 
peterU  knowledge  in  the  declarant  is  the  reason  generally  assigned 
for  rejecting  evidence  of  reputation  or  common  fame,  in  matters 

380,  297 ;  Nicbolls  b.  Parker,  14  Eatt,  SSI,  n.  ;  Huirood  n.  Slnu,  Wightw.  112 ; 
Fraeman  v.  Pbillipps,  i  M.  ft  S.  4Sf),  491,  cited  and  approved  bj  Lyndharat,  C.  B., 
in  Dnviea  v.  Morgan,  1  C.  i  J.  093,  G64 ;  HonkCon  v.  Attoraef-General,  2  Rnas.  ft 
Hy.  ]ae,  leo,  per  Ld.  Ch.  Brongham ;  Reed  n.  Jackeoa,  1  East,  SSfi,  Sfi7  ;  Chapman 
n  CovUn,  IS  Eut,  10. 

*  Supra,  SS  128,  ISS. 

*  Weeks  v.  Sparke,  1  H.  &  S.  879,  SSfl,  S90  ;  Doe  d.  Uoleeworth  ».  Sleeman,  1 
Hew  Pr.  Caa.  170  ;  Morawood  i>.  Wood,  14  Bwt,  327,  a.  ;  Creaee  v.  Barrett,  1  Cr.  M. 
ft  Kos.  929 ;  Bake  of  Newcaatle  v.  Broitowe,  4  B.  &  Ad.  273.  Rogers  v.  Wood.  2  B 
"   ■  "  "'le  Roman  law,  aa  ataled  by  Maeoardua,  agrea      '' 

ei  probantur,  per  fmtea.     Verum  aciat  velim, 

Q  ioi  haMtant  esse  mi^e  idoneoa  qaam  alio* 
commodum  tcI  inconimodnm  im media tum,  possint  pro  ana  commiinitate  deponere. 
Licet  hujiunnodi  testes  slot  de  QniTersitata,  et  deponant  euper  confinibue  ana:  universl- 
tatia,  prabant,  dutnmodum  pnecipuam  ipsi  commoduni  non  aentiant,  licent  iiiTersnt 
MmmodDin  in  nniTeraum,"  Maacard,  De  Probat.  Tol.  iv.  pp.  889,  SBO,  Concl.  S06, 
n.  1,  2,  9.  19. 

(a)  So  in  Hammond  r.  Bradstreet,  10  described  by  tlieta.     Wliat  circnoiatancea 

Ez.  SBO,  when  an  ancient  map  made  by  were  given   in   evidence   to   render  snch 

Joebaa  and  William  Kirby  waa  offered  in  declaration  admissible  I    The  relation  of 

evidencs  to  prove  the  boundaries  ot  two  Joshna  and  William  to  Jobn  Eirby  would 

coDntiea,  Coleridge,  J.,  while  rejecting  the  not  have  that  effect.     They  do  oot  appear 

evidence  Bays,   "  but  asanming  it  to  h«  to  have  been  depatod  to  make  the  map  by 

what  the  inscription  on  it  decisrod  it  to  be,  any  penona  intei'CBted  in  the  question,  nor 

B  map  prepared  in  1 7S0,  in  part  from  an  ta  hait  any  kaowltdgt  of  their  own  on  the 

older  map  m  1788,  by  Joshua  and  William  subject,  nor  to  hsva  been  in  any  way  on- 

Kirby,  sons  of  John  Kirby,  who  made  a  nected  with  the  district,  ao  as  to  make  it 

rarvey  in  1734,  at  the  utmost  this  waa  only  probable  that  they  had  each  knowledge." 

a  declaration  by  Joahua  and  WitUam  that  To  the  same  effect  is  Beaufort  e.  Smith,  4 
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of  mere  private  right.  "Bvideoce  of  reputation,  upon  general 
pointfi,  is  receivable,"  said  Lord  Kenyon,  "because,  all  mankind 
being  interested  therein,  it  is  natural  to  Bappose  that  they  may 
be  conreraant  with  the  subjects,  and  that  they  should  discourse 
together  about  them,  having  all  the  same  means  of  information. 
But  how  can  this  apply  to  private  titles,  either  with  regard  to 
particular  customs,  or  private  prescriptions  ?  How  is  it  possible 
for  strangers  to  know  anything  of  what  concerns  only  private 
titles? " '  The  case  of  prescriptive  rights  has  sometimes  been 
mentioned  as  an  exception;  but  it  is  believed,  that,  where  evi- 
dence of  reputation  has  been  admitted  in  such  cases,  it  will  be 
found  that  the  right  was  one  in  which  many  persons  were  equally 
interested.  The  weight  of  authority,  as  well  as  the  reason  of  the 
rule,  seems  alike  to  forbid  the  admission  of  this  kind  of  evidence, 
except  in  cases  of  a  public  or  quati  public  nature,' 

§  138.  PartioaiBT  facto.  This  principle  may  serve  to  explain 
and  reconcile  what  is  said  in  the  books  respecting  the  admis- 
sibility of  reputation,  in  regard  to  partiadar  facts.  Upon  gen- 
eral points,  as  we  have  seen,  such  evidence  is  receivable,  because 
of  the  general  interest  which  the  community  have  in  them ;  but 
particular  facts  of  a  private  nature,  not  being  notorious,  may  be 
misrepresented  or  misunderstood,  and  may  have  been  connected 
with  other  facts,  by  which,  if  known^  their  effect  might  be  lim- 
ited or  explained.  Reputation  as  to  the  existence  of  such  par- 
ticular facts  is,  therefore,  rejected,  {a)    But,  if  the  particular  fact 

»  Morewood  B,  Wood,  14  East,  829,  B.,p«r  Ld.  Kenyon;  1  Stark.  Evid.  30,  81  ; 
CIothiBr  V.  Cbapman,  14  East,  331,  n.  ;  Reed  v.  JwkHoa,  1  East,  3S7 ;  Outram  c  More- 
wood,  G  T.  K.  121,  123  ;  Weeks  v.  Sparke,  1  M.  Ai  S.  970. 

*  Ellicott  V.  Pearl,  10  Peters,  412;  Richards  v.  Baasett,  10  B.  &.  C.  B57,  S62,  088, 
per  Littledale,  J.  ;  ntpra,  §  130.  Tbe  rolloffing  are  cbim  or  a  qaagi  pnblic  nature; 
though  tbejr  are  usually,  but.  on  the  foregoing  principles,  enDneously,  citfd  in  fiivor  of 
tbe  admiiisiliility  of  evidence  uf  reputation  in  cases  of  mere  private  right.  Bishop  of 
MeMb  V.  Lonl  uejfield,  Bull.  N.  P.  2QS,  where  tbe  qaestiuD  was,  who  presented  tbe 
former  iticumbent  of  a  parish,  — a  fact  interesting  to  all  the  parishioners;  Price  v. 
Littlewood.S  Ciimpb.  2SS,  where  an  old  entry  in  the  vestry-book,  by  the  cburcb- 
WBldena,  showing  by  what  peraous  certain  parts  of  Ihe  church  were  repaired,  in  coneid- 
eratiou  of  their  occnpancy  of  pews,  was  ailraitted,  to  show  title  to  a  pew  in  one  ander 
whom  tbe  plaintiff  claimed  ,  Barnes  v.  Uawsod,  J  M.  &  S.  77,  which  was  a  qui^tioD 
of  boundary  between  two  large  districts  of  a  manor  trailed  the  Old  and  New  Landa  ; 
Anscomb  o.  Shore,  1  Taunt.  281,  wliere  the  right  of  common  presciibed  for  w««  clajned 
b;  all  the  inhabitants  of  Hampton  ;  Blackett  v.  hawea,  2  II.  b  S.  494,  GOO,  where  Ihe 
question  was  as  to  the  oeiieral  usage  of  all  the  tenants  of  manor,  the  defendant  being 
one,  to  cut  certain  woods ;  Brett  e.  Beales,  1  Mood.  &  Mslk.  416,  which  was  a  claim 
of  anrient  tolls  Iwlonging  to  the  corporation  of  Cambridge  ;  White  o.  Liala,  4  Madd. 
Cb.  214,  224,  225,  where  eviiience  of  reputation,  in  regard  to  a  parochial  tnodtu,  wu 
held  admissible,  because  "a  class  or  district  of  persons  who  concerned;"  but  denied 
in  regard  to  «/nnn  modiis,  because  none  but  the  occupant  of  the  fann  was  concerned. 
Id  Davies  v,  Lewis,  2  Ctiitty,  535,  the  declarations  olTersd  in  evidence  were  cleflrly 
•dmitaible,  as  being  those  of  tenants  in  poeaeasion,  stating  under  whom  the;  belli 
Btttupra,  {  lOS. 

(a)  Rez  *.  Bliat,  7  A.  &  E.  G50. 
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is  proved  aliunde,  evidence  of  general  reputation  m*;  be  received 
to  qualify  and  explain  it.  Thus,  in  a  suit  for  tithes  where  a 
parochial  modus  of  sixpence  per  acre  iras  set  up,  it  was  conceded 
that  evidence  of  reputation  of  the  paTment  of  that  sum  for  one 
piece  of  land  would  not  be  admissible ;  but  it  wa«  held,  that  such 
evidence  would  be  admissible  to  the  fact  that  it  had  always  been 
customairy  to  pay  that  sum  for  all  the  lands  in  the  parish.'  And 
where  the  question  on  the  record  was  whether  a  turnpike  was 
within  the  limits  of  a  certain  town,  evidence  of  general  reputa- 
tion was  admitted  to  show  that  the  bounds  oi  the  town  extended 
as  far  as  a  certain  clme,  but  not  tiiat  formerly  there  were  houses, 
where  none  then  stood;  the  latter  being  a  particular  fact,  in 
which  the  public  had  no  interest' (&)  So,  where,  upon  an  in- 
formation against  the  sheriff  of  the  county  of  Chester,  for  not 
executing  a  death-warrant,  the  question  was  whether  the  sheriff 
of  the  county  or  the  sheriffs  of  the  city  were  to  execute  sentence 
of  death,  traditionary  evidence  that  the  sheriffs  of  the  county 
had  always  been  exempted  from  the  performance  of  that  duty 
was  rejected,  it  being  a  private  question  between  two  individuals ; 
the  public  having  an  interest  only  that  execution  be  done,  and 
not  in  the  person  by  whom  it  was  performed."  The  question  of 
the  admissibility  of  tiiis  sort  of  evidence  seems,  therefore,  to  turn 
upon  the  nature  of  the  reputed  fact,  whether  it  was  interesting  to 
one  party  only  or  to  many.  If  it  were  of  a  public  or  general 
nature,  it  falls  within  the  exception  we  are  now  considering,  by 
which  hearsay  evidence,  under  the  restrictions  already  mentioned, 
is  admitted.  But  if  it  had  no  connection  with  the  exercise  of 
any  public  right,  nor  the  discharge  of  any  public  duty,  nor  with 
any  other  matter  of  general  interest,  it  falls  within  the  general 
rule  by  which  hearsay  evidence  is  excluded.* 

>  Rarwood  V.  Sinia,  Wightw.  12S,  more  riill^  raported  and  explained  in  Moseler  b. 
Dariet,  11  Prire,  162,  160-172 ;  ChatReld  u.  Fryer,  1  Price,  aS3  ;  Wells  v.  Jesns  Col- 
lege, 7  C  &  P.  2S4  J  Leatbee  tr.  Nawitt,  4  Price,  355. 

*  IreUnd  n.  Panell,  Salop.  Spr.  Asa.  1802,  per  Chambrp,  J.;  Peake's  Efid.  13,  H 
(Vorria's  edit.  p.  27). 

■  Hex  E>.  Aatrobna,  2  AiL  k  K.l.  7S8,  761. 

*  WUte  V.  Liale,  i  Mwld.  Ch.  214,  224,  S2S  ;  Biahop  of  Meath  v.  Lnrd  Belfleld,  1 
Wila.  215 ;  Bnll.  N.  P.  295  ;  Weeks  r.  Sp&rke,  I  M.  &  S.  67!)  ;  Withiiell  v.  Oartham, 
1  Eep.  322  i  Doa  o.  Thamu,  14  East,  323 ;  Pliil.  k  Am.  on  Evid.  238  ;  1  Stnrk.  Eiid. 
S4,  85;  Ontimm  *.  Morewwl,  5  T.  R.  121,  123  ;  Bex  o,  Eriawell,  3  T,  R.  70S,  ptr 
Oroae^  J.     Where  particular  knowled^  of  a  fact  is  sought  in  be  broufiht  home  to  a 

Ktty,  evideDce  of  the  f^euera.!  Tepntation  and  belief  at  the  existence  of  that  fact,  among 
I  neighbuTs,  is  admissible  to  toe  jury  as  tending  to  show  that  be  also  had  knowledga 
of  it  aa  well  as  tlie;.     Brander  «.  Femday,  16  La.  S9e.(c) 

(b)  It  is  no  gronnd  of  ahjection  to  the  shire,  4  El.  &  Bl.  G35  ;  a.  c.  29  ^.  Lsw 
admissibititf  of  snch  evidence,  that  mat-    &  Eq.  89. 

ten  cif  private  interest  ara  ntso  involved  in  (c)  Not,  however,  nnleaa  U  is  a  matter 
the  public  controversy.     Keg.  r.  Bedford-    of  public  intereBt.  Notoriety,  for  in  ' 
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§  1S9.  Doonmcnta,  nuv*,  vcrdlota.  Hitherto  we  have  men- 
tioned  oral  dectarationB,  as  the  medinm  of  proving  traditionary 
reputation  in  matters  of  public  and  general  interest  The  prin- 
ciple, however,  upon  which  these  are  admitted  applies  to  docu- 
mentary and  ail  other  kinds  of  proof  denominated  hearsay.  If  the 
matter  in  controversy  is  ancient,  and  not  susceptible  of  better 
evidence,  any  proof  in  the  nature  of  traditionary  declarations  is 
receivable,  whether  it  be  oral  or  written ;  subject  to  the  quail- 
ficatioDS  we  have  stated.  Thus,  deeds,  leas^  and  other  private 
docoments,  have  been  admitted  as  declaratory  of  the  public  mat- 
ters recited  in  them.'  Maps,  also,  showing  the  boundaries  of 
towns  and  parishes,  are  admissible,  if  it  appear  that  they  have 
been  made  by  persons  having  adequate  knowledge. '(a)  Verdicts, 
also,  are  receivable  evidence  of  reputation,  in  questions  of  public 
or  general  interest'  Thus,  for  example,  where  a  public  right  of 
way  was  in  question,  the  plaintiff  was  allowed  to  show  a  verdict 
rendered  inhis  own  favor,  i^^nst  a  defendant  in  another  suit,  in 

1  Canon  v.  Lomu,  6  Eap.  SO  ;  Brett  v.  Buin,  1  H.  &  H.  41S  ;  Plutan  «.  Dare, 
10  B.  &  C.  17  ;  CluluoQ  «.  Woodbonse,  S  T.  R.  412,  u.  ;  b.  o.  8  DoDg.  189  ;  Baraea 
V.  MawKiD,  1  H.  &  S.  77,  73  ;  Coombs  c.  Coether,  I  H.  &  H.  S98 ;  Beebe  v.  Parker,  S 
T.  R.  2S  ;  FrMDiaii «,  Phillippa,  <  M.  &  S.  4Sfl  ;  Creaaa  v.  Barrett,  1  Cr.  Uea.  1  Roa. 
92S  ;  Denu  v.  8pra;,  1  T.  K.  166 ;  Bollen  e.  Michel,  i  Dow,  298 ;  Taylor  r.  Cook,  8 
Price,  660. 

■  1  Phil.  EtIiL  2fiO,  261  ;  Alcock  v.  Cooke,  3  Moore  k  Favne,  S3G  ;  B.  □.  5  Bing. 
840  ;  SoytB  b.  Wtmi,  IS  Conn.  250.  Upon  a  qaratJOD  of  txrnndary  between  two  fann% 
it  being  prored  that  the  boandaiv  of  one  of  tfaetn  wag  ideatical  with  that  of  a  banlet, 
evidance  of  rapntation,  as  to  the  twundB  or  the  hunlet,  wm  held  admiastble.     Thoma* 


K.  Jeckine,  1  N.  &  F.  ES8.  (6)  But  an  old  map  of  a  parish  produced  from  the  parialt 
ebest,  and  which  rax  made  under  a  nrirate  encloanre  act,  wt«  held  inadmisBible  eri- 
deuce  of  bonndary,  without  proof  of  tlie  enclosure  act.      Reg.  v.  Hilton,  1  C.  &  E.  G8. 


■  Bat  an  interlocutoTj  decree  for  preserriDg  the  itatiu  quo,  antil  a _ 

upon  the  right  ehonld  be  had.  no  final  decree  ever  having  been  made,  ia  inadmii-Bibla 
IS  evidenoe  of  repotation.     Pirn  b.  Carell,  6  M.  &  W.  234. 

will  not  proTe  a  dioolntion  of   partnei^  between   two   connticB ;   its  locadon  was 

ship.   I'itoher  v.  Bbitows,  17  Pick.  (Maes.)  allowed  to  be  proved  by  ancient  plans  of 

8S1  ;  nnte,  S  137  ;  post,  rol.  ii.  J  483.  tbe  adjacent  lands.   And  in  Morris  «.  Cal- 

(a)  So  an  ancient  sarvey  of  a  manor,  Unan,   105  Hssx.  129,  it  was  held  that 

if  it  comi«  from  a  proper  castody,  and  hns  where  the  boundary  of  private  landa  was 

eviilence  of  comiietpnt  knowledge  in  the  coincident  with  the  division  line  of  two 
inaker,  is  admissible  to  prove  a  ri^ht  of    cammons,  an  ancient  deed  was  admissible 

common   in    all   the   inhabitants   of   the  to  prove  the  location  of  the  line.  The  Ian- 

manor.     Smith  «.  Earl  Brownlow,  L.  R.  gnage  of  the  Conrt,  in  Sperhawk  v.  Bul- 

9  Eq.  241 ;  Daniel  v.  Wilkins,  7  Ei.  429;  larC  1  Mete.  (Mass.)  95,  is  broad  enough 

Beaufort «.  Smith,  4  7a.  460.   The  case  of  to  extend  thi<<principle  to  cases  of  private 

Evanar.  Taylor,  7  A.  4E.  617,  wheteanch  bonndaries.     Wilde,  J.,  saya;   "Kedlals 

evidence  was  rejected,  was  criticised  in  all  in   ancient   deeds  are  alwaya   competent 

of  these  cases,  and  must  be  supported  if  evidence,  and  are  preenmed  to  be  true  on- 

at  all,  on  the  groaad  that  the  declarant  less  the  contrary  can  be  made  to  appear." 

was  not  shown  to  have  been  suf&cientlj  Bat  the  statement  is  probaMy  too  broad. 

qaaliRed.  See  WilberfoTce  v.  Heariield,  I..  R.  S  Ch. 

(6)  So  in  Dniry  v.  Midland  B.  B.  Co.,  Div.  709 ;  PhnUpps  v.  Hudson,  L.  R.  S 

127  Haas.  571,  where  the  boundary  to  be  Ch.  243. 
proved  waa  shown  to  be  the  dividing  line 
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which  the  same  right  of  way  was  in  issue ;  but  Lord  Kenyon  ob- 
served, that  such  evidence  was,  perhaps,  not  entitled  to  much 
weight,  and  certainly  was  not  conclusive,  llie  circumstance, 
that  the  verdict  was  poat  litem  motaTn,  does  not  affect  its 
admissibility.*  (fl) 

§  140.  Againat  •  pnbllo  iiflht.  It  is  further  to  be  observed,  that 
reputation  is  evidence  as  well  againit  a  public  right  as  in  its  favor. 
Accordingly,  where  the  question  was,  whether  a  landing-place 
was  public  or  private  property,  reputation,  from  the  declaration 
of  ancient  deceased  persons,  that  it  was  the  private  landing- 
place  of  the  party  and  his  ancestors,  was  held  admissible ;  the 
learned  judge  remarking,  that  there  was  no  distinction  between 
the  evidence  of  reputation  to  establish  and  to  disparage  a  public 
ri^t^{a) 

*  Reed  e.  Jackxon,  1  Emit,  8S&,  SS7  ;  BnlL  N.  P.  3S8  ;  Ctt;  of  London  v.  Gierke, 
Cuth.  ISl  ;  Rhodes  v.  AinBTorth,  1  B.  &  Aid.  87,  SB,  per  Halrojd,  J. ;  Udcoui  v. 
liorell,  9  Binx.  MS,  tflS  ;  Cort  v.  Birkbeck,  1  Doug.  218,  222,  per  Lord  HanaBeld  ; 
Com  of  tb«  UsnchenteT  Uills,  1  Dong.  221,  n. ;  Benr  v.  Bannar,  Feakea'a  Cu.  16fl  [ 
Biddutpli  V.  Atber,  2  WlIi.  28 ;  Briaoo  «.  Lomu,  8  N.  &  P.  808  ;  Eraus  B.  Uees,  3  P. 
&  D.  027  ;  B.  c.  10  AJ.  t  El.  IGl. 

>  Urmlcwater  v.  Porter,  7  C.  t  P.  ISl ;  B.  v.  Suttoo,  S  N.  A  P.  G6B. 
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CHAPTEE  VIL 

op  ANCIENT  FOSSiSSIONS. 

§  141.  Aaot»nt  poHVHloiw  aad  doonmanta,  A  teeond  exception 
to  the  rule,  rejecting  hearsay  evidence,  is  allowed  in  cases  of 
ancient  poaaeanon,  and  in  favor  of  the  admission  of  ancient  docu- 
ments in  support  of  it  In  matters  of  private  right,  not  affecting 
any  public  or  general  interest,  hearsay  is  generally  inadmissible. 
But  the  admission  of  ancient  documents,  purporting  to  constitute 
part  of  the  tranaaetioTU  themaelvea,  to  whiidi,  as  acta  of  ownership, 
or  of  the  exercise  of  right.  Urn  party  against  whom  they  are  pro- 
duced is  not  privy,  stands  on  a  different  principle.  It  is  true,  on 
the  one  band,  that  the  documents  in  question  consist  of  evidence 
which  is  not  proved  to  be  part  of  any  rea  geatce,  because  the  only 
proof  of  tiie  transaction  consists  in  the  documents  themselves ;  and 
these  may  have  been  fabricated,  or,  if  genuine,  may  never  have 
been  acted  upon.  And  their  effect,  if  admitted  in  evidence,  is 
to  benefit  persons  connected  in  interest  with  the  original  parties 
to  the  documents,  and  from  whose  custody  they  have  been  pro- 
duced. But,  on  the  other  hand,  such  documents  always  accom- 
pany and  form  a  part  of  every  legal  transfer  of  title  and  possession 
by  act  of  the  parties ;  and  there  is,  also,  some  presumption  against 
their  fabrication,  where  they  refer  to  coexisting  subjects  by  which 
their  truth  might  be  cxamined.'(a)  On  this  ground,  therefore, 
as  well  as  because  such  is  generally  the-only  attainable  evidence 
of  ancient  possession,  this  proof  is  admitted,  under  the  qualitica* 
tions  which  will  be  stated.  (&) 

§  1 42.  Doonmenta  miut  come  from  propst  onatody.  As  the  value 
of  these  documents  depends  mainly  on  their  having  been  contem- 
poraneous, at  least^  with  the  act  of  transfer,  if  not  part  of  it,  care 

I.  Woodhoiue,  S  T.  R.  «1S,  n., 

(a)  An  ancient  dacam<'Tit  ia  one  mors  admitted  if  it  ii  of  tbat  age  at  tlie  date 

than  thirty  yean  old.     Sea  unit,  %  21.  of  tha  trial     Gardner  tr.  Grannin,  S7  Ga. 

The  afp  of  tbs  document  nt  the  data  of  S3B. 

the  trial  detennEnea  ita  admiwiliiUtj  ;  bo  (i)  Sas  Stephen,  Digest  of  Evidelic*^ 

B  deed  which  waa  not  thirty  ;ean  old  at  art.  8S. 
the  tLiiiu  the  nut  was  iiutitutad  ma;  be 


Pd.yGoogIe 


.CHAF.   Til.]  OF  ANCIENT  POSSESBIONS.  207 

IB  JiTBt  taken  to  ascertain  their  geniuneneM;  and  this  may  be  ehown 
prima  facie,  hj  proof  that  the  docomeDt  oomeB  from  the  proper 
ettttody,  or  by  otherwiae  accoantiug  for  it  Documents  found  in 
a  place  in  which,  and  under  the  care  of  persons  with  whom,  such 
papera  might  naturally  and  reasonably  be  expected  to  be  found, 
or  in  the  possession  of  persons  having  an  interest  in  them,  are 
in  precisely  the  custody  which  gives  authenticity  to  documents 
found  within  it '  (a)  "  For  it  is  not  necessary, "  observed  Tindal, 
G.  J.,  "that  they  should  be  found  in  the  best  and  most  proper 
place  of  deposit  If  documents  continue  in  such  custody,  there 
never  would  be  any  question  as  to  their  authenticity :  but  it  ie 
when  documents  are  found  in  other  than  their  proper  place  of 
deposit,  that  the  investigation  conunences,  whether  it  is  reason- 
able and  natural,  under  the  circumstances  in  the  particular  case, 
to  expect  that  they  should  have  been  in  the  place  where  they  ore 
actually  found;  for  it  is  obvious,  titat,. while  there  can  be  only 
one  place  of  deposit  strictly  and  absolutely  proper,  there  may  h^ 
many  and  various  that  are  reasonable  and  probable,  though  dif- 
fering in  degree;  some  being  more  so,  some  less;  and,  in  those 

I  Per  Tindal,  0.  J.,  iu  Bishop  of  Heath  v.  Uarquesa  of  Wincfaester,  3  Biue.  N.  C. 
183,  200,  201,  eipoundBd  and  coufinned  by  Parte,  B„  in  Croughton  u.  Iflake,  12 
M.  &  W.  205,  203  ;  and  Id  Dos  d.  Jacobs  v.  Phillips,  10  Jnr.  84 ;  3  Q.  B.  158.  Sse 
alio  LfgoD  B.  Strutt,  2  AnHtr.  SOI  ;  SninoerUHi  e.  MatquU  of  Stafford,  3  TaunL  SI ; 
Bullen  V.  Michel,  1  Daw,  297 ;  Earl  «.  Leu-is,  i  Esp.  1 ;  KanJul|ih  c  Gordon,  5 
Price,  Sia  ;  Manby  v.  Ourtis,  1  Price,  32E,  23S.  per  Wlod,  B.  ;  Hertic  v.  Beaumont, 
S  Price,  303,  307;  Berr  d.  Urate,  i  Wheat.  213,  321  ;  Winn  v.  Pattenioa,  9  Peters, 
663-675 ;  Clarke  v.  CoatXwj,  6  Peters,  S19,  344  ;  Jackson  v.  Laroway,  3  Johns.  Cae. 
983,  approTeil  in  Jaeksoa  v.  Luquera,  6  Cowad,  231,  225 ;  Hewlett  v.  Cock,  7  Wend. 
S71,  374;  Duncan  r.  Beard,  2Nott&Mc(J.  400;  Hiddleton  n.  Mass,  2  Nott  &MuC. 
65 ;  Doe  B.  Beynou,  4  P.  k  D.  1B3  ;  in/m,  S  670 ;  Doe  v.  Pesroe,  2  M.  *  Hob.  240  ; 
Tolmsn  v.  Emerson,  4  Pick.  160.  An  ancient  extent  of  crows  lands,  foiiud  in  tlie 
office  of  the  land  re*enQs  records,  it  being  the  proper  repository,  anti  puiriortinff  to  hara 
been  made  by  the  proper  ol&cer,  has  been  held  f{ood  CTidaace  of  the  title  of  the  crown 
to  lands  therein  stated  to  have  been  purchssad  by  the  crown  from  a  subject.  Doe  d. 
Wm.  IV.  v.  Roberta,  13  M.  &  W.  520.  Courts  will  be  liberal  in  admitting  deeds, 
where  no  snspicion  arises  as  to  their  anthenticity.  Doe  v.  Keeling,  SB  Leg.  Olie.  312; 
12  Jnr.  433  ;  11  Q.  a  884.  The  proper  CMtody  of  an  expired  lease  U  tint  of  the 
lessor.  Ibid.,  per  Wightman,  J.  whether  a  document  comes  from  the  proper  cnstody 
is  a  quMtion  far  the  judge  and  not  for  the  jury  Co  determine.  Ibid.,  liees  v.  Walter^ 
8  M.  ft  W.  527,  531.  The  rule  stated  in  the  text  is  one  of  the  grounds  on  which  we 
insist  on  the  genuinrness  of  the  boaks  of  the  Holy  Scriptures.  They  are  found  in  llie 
proper  custody,  or  place,  vihere  alone  they  ought  to  be  looked  far  ;  namely,  the  church, 
where  they  hnve  been  kept  from  time  immemorial.   Tbey  have  been  constantly  reFerrrd 


to,  as  the  foundation  of  faith,  by  all  the  opiiosing  sects,  whose  existence  Qod.  ii 
wisdom,  has  seen  fit  to  permit ;  whose  jsaious  vigilanoe  would  readily  detect  any 
fttreinpt  to  falsify  the  text,  and  whose  diversity  of  creeds  would  render  any  inntud 


combination  morally  imposiiible.  The  burden  of  proof  is,  therefoie,  on  the  olijector, 
to  Impesch  the  genuineness  of  these  books  ;  not  on  the  Christian,  to  establish  it.  See 
Greenletkf  on  the  Testimony  of  the  Evangelists,  Prelim.  Obs.  S  0. 

(it)  Stephen,  Digest  of  Evidence,  art.     346.   An  ancient  private  sarrey  js  not  evi' 
8S ;  Whitman  <r.  Heneberry,  73  111.  109  ;    dene*.     Daniel  o.  Wilkin,  7  ^  429^ 
United  States  v.  Castro,  24  How.  {13.  B.) 
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cases,  the  proposition  to  be  determined  is,  wheUier  the  actual 
custody  is  so  reasonably  and  probably  accounted  for,  that  it  ioi- 
preBBCB  the  mind  with  the  conviction  thnt  the  instrument  found 
in  such  custody  must  be  genuine.  That  such  is  the  character 
and  description  of  the  custody  which  is  held  sufficiently  genuine 
to  render  a  document  admissible  appears  from  all  the  cases." 

§  148.  Moat  ba  Bbown  to  bava  been  acted  on.  It  is  further 
requisite,  where  the  nature  of  the  case  will  admit  it,  that  proof 
be  given  of  tome  act  done  in  reference  to  the  documents  offered  in 
evidence,  as  a  further  assurance  of  their  genuineness,  and  of  the 
claiming  of  title  under  thenL  If  the  document  bears  date  post 
litem  motam,  however  ancient,  some  evidence  of  correspondent 
acting  is  always  scrupulously  required,  even  in  cases  where  tra- 
ditionary evidence  is  receivable. "(a)  But  in  other  cases,  where 
the  transaction  is  very  ancient,  so  that  proof  of  contemporaneous 
acting,  such  as  possession,  or  the  like,  is  not  probably  to  be  ob- 
tained, its  production  is  not  required.^(&)  But  where  unexcep- 
tionable evidence  of  enjoyment,  referable  to  the  document,  may 
reasonably  be  expected  to  be  found,  it  must  be  produced.^  IS 
such  evidence,  referable  to  the  document,  is  not  t^  be  expected, 
still  it  is  requisite  to  prove  some  acts  of  modem  enjoyment,  with 
reference  to  similar  documents,  or  that  modem  possession  or  user 
should  be  shown,  corroborative  of  the  ancient  documents.* 

§  144.  Mnat  b«  part  of  tb«  tranaaotlon.  Under  these  qualifica- 
tions, ancient  doeumentt,  purporting  to  be  a  part  of  the  trantac- 
tion»  to  which  they  relate,  and  not  a  mere  narrative  of  them,  are 
receivable  as  evidence  that  those  transactions  actually  occurred. 
And  though  they  are  spoken  of  as  hearsay  evidence  of  ancient 
possession,  and  as  such  are  said  to  be  admitted  in  exception  to 

1  1  Phil.  Evid.  277  ;  Bratt  v.  Be&tea,  ]  Mood,  i,  M.  418. 

*  ClarkioD  v.  Woodhouse,  S  T.  K.  412,  US,  n.,per  Ld.  Uani&eld;  tupra,  {ISO, 
tnd  oaaea  tbare  cited. 

*  I  PhiL  £vid.  37/  ;  Plutoa  v.  Dare,  10  B.  &  C.  17. 

*  Rogers  *.  Allen,  1  Campb.  309,  311 ;  Cliirkwia  v.  Woodhovse,  6  T.  S.  412,  □. 
S«e  the  caaas  collected  in  note  to  }  144,  infra. 


le  act  done  goea  rather  to  the  given  aa  evidence,  frum  which  Che  jury  may 

weight  than  to  the  admiwibility  of  the  propeil;  draw  on  inference  that  there  waa 

document   aa    avJdeQCB.      Malcomsott  f.  bucii   poaaeiMton,      For,   in   the  ordinary 

O'Dea,  10  H.  oT  L.  614;  Doe  n.  Fulmaa,  couraeof  thinf^  men  do  not  make  leasea 

8  Q.  B.  022.  nnleaa  thej  act  on  them,  and  lesseoa  do  not 

ib)  This  ia  npbeld  in  the  English  caaa  in  general  pay  rent  unless  they  are  in  poa- 

Iristow   s.   L'ormiCBD,   L.   B.    S   App.  Beeston.  so  that  the  ancient  payment  oC 

Caa.  Q41,  where  Blackburn,  J.,  giving  hia  rent  adds  weight  to  the  uioient  inden- 

ojiinion  <ays ;  "  Inasmuch  as,  after  a  long  tura,"    Cf.  Gardner  c.  Grannisa,  57  G». 

tinir,  all  the  witiieases  who  could  prove  CSS;   Thuisby  a.  Myen,  Id.  ISG. 
Buch  piHseaaion  ara  dead,  the  law  permits 
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tiie  general  rule ;  yet  they  seem  rather  to' be  parta  of  the  ret  gestte, 
aud  therefore  admissible  as  original  evidence,  on  the  principle 
already  discussed,  (a)  Xn  ancient  deed,  by  which  is  meant  one 
more  than  thirty  years  old,  having  nothing  auspicious  about  it, 
is  presumed  to  be  genuine  without  express  proof,  the  witnesseB 
being  presumed  dead ;  and,  if  it  is  found  in  the  proper  custody, 
and  is  corroborated  by  evidence  of  ancient  or  modern  correspond- 
ing enjoyment,^  or  by  other  equivalent  or  explanatory  proof,  it  is 
to  be  presumed  that  the  deed  constituted  part  of  the  actual  trans* 
fer  of  property  therein  mentioned ;  because  thia  is  the  usual  and 
ordinary  course  of  such  transactions  among  men.  The  residue  of 
the  transaction  may  be  as  unerringly  inferred  from  the  existence 
of  genuine  ancient  documents,  as  the  remainder  of  a  statue  may 
be  made  out  from  an  existing  tortOf  or  a  perfect  skeleton  from  the 
foasil  remaina  of  a  part. 

1  It  hu  ^>t^n  mode  ■  qaestion,  whether  the  doenmeDt  may  be  rsad  in  eridenocs  hefbre 
the  proof  of  poaseasion  or  other  equivalent  eorrobonilive  proof  is  offered ;  but  it  ii  now 
■lated  that  tne  docnment,  if  othenriM  ftpparectljr  geniiiiie,  iud.;  be  first  read  ;  for  the 
queatioD,  whether  there  haa  been  «  ooireepondinf;  poMeesioa,  cau  hardly  be  r^aed  till 
the  court  in  made  acquainted  with  the  tenor  of  Ibe  iiiKtrunient.  Doe  d.  Passintiham, 
9  C.  fc  P.  HO.  If  the  deed  appears,  on  its  face,  to  have  been  executed  under  an  au- 
thori^  which  ifl  matter  of  reconl,  it  is  not  admissible,  however  ancient  it  may  be,  u 
evidence  of  title  to  land,  without  proof  of  the  authority  under  which  it  was  executed. 
Tolman  n.  Emerson,  i  Pick.  ISO.  A  gravei  question  has  been,  whether  the  proof  of 
pmsesaioD  is  iudinpensabte  ;  or  whether  its  absence  may  tie  supplied  by  other  Batiafao- 
tory  corroborative  evidence.  In  Jackson  d.  Lewis  d.  Larowsy,  3  Johns!  Caa.  283,  it  was 
held  by  Kent,  J.,  against  the  opinion  of  the  other  judges,  that  it  was  indis]ien  sable,  on 
the  authoritv  of  Fleta,  lib.  fl,  c  34  ;  (^.  Lit.  6  b ;  Isach  v.  Clarke,  1  Koll.  132  ;  James 
V.  Trollop,  Skin,  239  ;  2  Mod.  S22  ;  Forhps  e.  Wale,  1  W.  Bl.  532  ;  and  the  same  doc- 
trine was  again  asserteil  by  him,  in  delivering  the  judgment  of  Che  court,  in  Jacliiuin  d. 
Bnrhana  n.  BUnahan,  U  Johns.  292,  298.  See  also  Thonijison  d.  Bullock,  1  Bay, 
SS4  ;  MiddUton  n.  Mass,  2  Nott  &  McC.  5fi  ;  CnrroU  v.  Nom-ood,  1  Hai.  k  J.  171, 
175  ;  Shaller  «.  Brand,  6  Binn.  439  ;  Doe  a.  Phelps,  S  Jolms.  IflB,  171.  Rut  tha 
weight  of  autliority  at  present  seems  dearly  the  other  way  ;  and  it  is  now  agreed,  that, 
where  proof  of  possession  cannot  be  had,  the  deed  may  be  read,  if  its  geniimpiieas  ia 
•■tisfactorily  established  by  other  circumstances.  See  I.d.  Rancli&e  n.  Parkins,  6  Dow, 
202,  per  TA.  Eldon  [  McKeniia  v.  Fraser,  S  Ves,  5 ;  Doe  t>.  Pasaingham,  2  C.  &  P, 
440 ;  Barr  v.  nratx,  4  Wheat.  213,  221 ;  Jackson  d.  Lewis  o.  Laroway,  3  Johns.  Cas. 
SS3,  287  ;  Jnclison  d.  Hunt  a.  Luqaere,  5  Cowen,  221,  225  ;  Jackaon  d.  Wilkins  r. 
Lamb,  7  Cowen,  431  ;  Hewlett  f.  Cock,  7  Wend.  871,  373,  374  ;  Willson  «.  Belts, 
i  Denio,  201.  Where  an  ancient  document,  purporting  to  be  an  exemplification,  i* 
produced  from  the  proper  place  of  delxieit,  having  the  usual  alip  of  parchment  to 
which  tha  great  seel  is  appended,  bnt  no  appearance  that  any  seal  was  ever  afliied, 
it  ia  (till  to  be  presumed  that  the  seal  was  once  thsre  and  has  been  acciiientally  re- 
moved, and  it  may  he  read  in  evidence  as  an  exempli  Hcation,  Mayor,  &c  of  Beverley 
D.  Craven,  2Hoo.  &K.I40. 

(a)  The  oneation   how  far  a  book  of  v.  Heffron,  102  Haas.  Ifll,  and  the  eon- 

uaeiMlMOt  of  taxes,  made  and  kept  by  the  elusion  arrived  at  ^t  unless  the  book  ia 

aasesaon  in  the  performance  of  their  ofil-  admissiblenndertheanfimfiJticuineiUrKfs, 

eial  dnty,  in  accordsuee  with  the  require-  it  is  not  admisaible  at  all.     Kenerson  v. 

ments  of  statute  is  evidence  of  the  facts  Henrv.   ini  Mnw.   162  ;  Edaon  v.   Mun- 

atat«d  In  it,  in  othpr  caapsthan  those  re-  sell,  lo  Allen  (Manu.),  6A7  ;  Pne  r.  Ark- 

lating  to  the  isMsiiment  or  collei'tion  of  wright,  6  C,  ft  P.  S7S,  S  Ad.  &  El.  182. 
the  Uz,  ia  diBcusaed  by  Oray,  J.,  in  Com. 
TOl~  I.  — 14 
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§  145.  Anoient  bonnduies.  Under  this  head  may  be  men- 
tioned the  case  of  ancient  boundariet;  in  prouf  of  which,  it  has 
sometimes  beea  said  that  traditionary  evidence  ia  admissible 
from  the  nature  and  necessity  of  the  case.  But,  if  the  principles 
already  discussed  in  regard  to  the  admission  of  hearsay  are  sound, 
it  will  be  difficult  to  sustain  an  exception  in  favor  of  such  evi- 
dence merely  as  applying  to  boundary,  where  the  fact  is  particu- 
lar, and  not  of  public  or  general,  interest  Accordingly,  though 
evidence  of  reputation  is  received,  in  regard  to  the  boundaries  of 
parishes,  manors,  and  the  like,  which  are  of  public  interest,  and 
generally  of  remote  antiquity,  yet,  l)y  the  weight  of  authority  and 
upon  better  reason,  such  evidence  is  held  to  be  inadmiflstble  for 
the  purpose  of  proving  the  boundary  of  a  private  estate,  when  such 
boundary  is  not  identical  with  another  of  a  public  or  quati  public 
natui-e.^     Where  the  question  is  of  such  general  nature,  whether 

I  Ph.  i  Am.  on  Erid.  255,  258  ;  ntpra,  %  139,  n.  (3)  ;  TbomM  e.  Jmkini,  IK.* 
P.  5S8  ;  K«ed  v.  Jukaon,  I  East,  SGG,  S57,  p«r  Ld.  Kmyaa  ;  Doe  o.  Thoiou.  14  But, 
328  i  Morewood  e.  Wood,  Id.  S27,  n.  ;  Outnm  d.  HorewooJ,  6  T.  R.  121,  123,  par 
Ld.  Kenvon  ;  Nichola  v.  Parker,  and  Clothier  v.  Chapman,  in  14  East,  831,  n.  ;  Wreka 
V.  Sparke,  1  M.  &  3.  flSS,  SSS  ;  DuDnven  r.  Llewellvn.  Ifi  Q.  B.  7B1,  Exch.  Ch.  ; 
Cherry  v.  Boyd,  Litt.  Bel.  Uaa.  8,  9  j  1  PhLl.  Exid.  182  (3d  Lond.  ed.J,  cited  and  a[K 
pTOTcd  by  TilRhman,  C.  J.,  in  Bnchanan  v.  Moore,  10  S.  &  R.  2S1.  In  the  paange 
thus  cited,  the  learned  author  Itmita  the  ailmissibility  of  thia  kind  of  evidence  to  quoB- 
tiona  of  a  public  or  ffeoeml  nature ;  including  a  rinht  of  common  by  custom  ;  whiaU  be 
observes,  "  is,  Btrictlj  speaking,  a  private  ri^iit ;  bat  it  is  ■  genentl  riRbt,  and  thtrtfare, 
so  far  a«  regards  the  oilmissibuity  of  this  sjH^iiea  of  evidence,  has  been  amtultred  ai 
public,  irca'iw  it  ajfeda  a  large  tatmber  ofoeatpieri  vriUan  a  diatriri,"  Supra,  fj  ISS, 
138!  Grealey  on  Evid.  220,  221.  And  more  recently,  in  England,  it  baa  been  decided, 
upon  full  consideration,  that  traditionary  evidence,  respectiuK  rinhta  not  of  a  pubUo 
nature,  is  inadmisitlble.  Dunraven  v.  Llewellyn,  15  Q.  a.  731.  The  admission  of  tra- 
ditionary evidence,  in  ctues  of  boundary,  occurx  more  frequently  in  the  United  States 
than  in  England.  By  far  the  greatest  portion  of  our  territory  was  orijfiiially  surveyed 
in  liuve  mus.ses  or  tracts,  owned  either  by  the  Si.nte,  or  by  the  (Jnited  States,  or  by  one, 
or  a  comnany  of  umpiietora  ;  under  whose  antliuritr  these  tracts  were  agnin  surrejred 
and  diviiWl  into  lots  suitable  for  single  farms,  hy  linea  crmsing  the  whole  tract,  and 
aerving  as  the  common  boundary  of  very  many  faiw-loti  lying  on  each  aide  of  it.  So 
that  it  is  hanily  possible,  in  such  cases,  to  prove  the  original  boundaries  of  one  fum, 
without  nlTei'ting  the  common  boundary  oftnaDy  ;  and  thus  in  triala  of  this  sort,  Uie 
((ucKlion  is  similar,  in  principle,  to  that  of  the  boun'iariea  of  a  manor,  and  therefore 
tnditionai'v  evidence  is  freely  ailmitted.  Such  was  the  case  of  lloardman  p.  Beed, 
6  Peter',  3'3S.  where  tha  premises  in  question,  tM>ing  a  trsct  of  eight  thoonnd  acres, 
were  pnrt  of  ,i  large  connection  of  aurveya  made  together,  and  containing  between  61^ 
snd  one  hitndrcil  thousand  acres  of  land  ;  mid  it  is  to  siieh  tracts,  interesting  to  very 
many  nersoiis.  that  the  remarics  of  Mr.  Justice  H'Lean,  in  that  ca«e  (p.  S41),  an  to  l« 
applied.  In  Cimn  t>.  Penn,  1  Pet.  C.  C.  463,  the  tract  whose  boundariea  wen  in  c«D- 
trovei'sy  wiu  railed  the  manor  of  Spiiiigetsbiirj',  and  contained  seventy  thooaand  aen^ 
in  which  ft  Kre.it  number  of  individuals  bad  severally  become  interested.  In  Dos  d. 
Taylor  v.  Boe,  4  Hswka,  116,  traditionary  evidence  was  admitted  in  regard  to  Earl 
Granville's  line,  which  was  of  many  miles  in  extent,  and  afterwards  constituted  the 
bonndary  between  coanties,  sa  well  ns  private  estatea.  In  Balstun  d.  Uiller,  S  Ran- 
dolph, 44,  the  question  was  upon  the  lionndftriea  of  a  stn  ''•■-■-  -  •»■  ■ 
concerning  which  kind  of  boniidaries  it  was  said,  that  a 


dolph,  44,  the  question  was  upon  the  Ivmndftriea  of  a  street  in  the  citr  of  B 

ing  which  kind  of  boniidaries  it  was  said,  that  ancient  reputation  and  poanes 
■e  entitled  to  infinitely  more  res|iect,  in  deciding  npon  the  Iwui^riesof  Uiolots, 


thnri  any  experimental  surveys.     In  severnl  American  eiiaiia,  which  have  snmetimes  been 
cited  ill  fLivur  of  the  ailmissibility  of  traditionary  evidence  of  boundaiy,  even  thod^  it 
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it  bo  of  boundary  or  of  right  of  common  by  custom,  or  the  like, 
evidence  of  reputation  is  admitted  only  under  the  qualifications 

coDsiitsd  of  particaUr  facts,  and  in  cases  of  merely  priTBte  codcctd,  the  evjdeace  vbb 
«1«arly  ndinisaible  on  other  groutiiis,  either  >«  paH  of  the  orif{iual  ra  gabt,  or  a»  the 
decUratioQ  □(  a  party  in  poBsession,  explanatory  of  the  iiatnrt:  and  extent  of  his  claim. 
In  this  claat  may  be  ranked  the  cases  of  Caufinsn  v.  CoiioregatioD  of  Cedar  SprinfCi  6 
Bino.  G9;  Sturgeon  v.  Waugh,  2  Yeates,  i16\  Jscksou  d.  McUonald  d.  HcCall.  10  Johne. 
877  ;  Hamilton  v.  Menor,  3  S.  &  R  70  ;  Higlav  v.  Bidwell.  8  Conn,  ill  ;  Hall  r.  Gid- 
dinga,  S  Hsrr.  &  Johns.  113  ;  Redding  r.  HcCubbin,  I  Har.  &  McHeii.  SHS.     lu  Woostir 

if.Butlar,  !3Conn.309,it  wasaiidbyCburah,  J.jthttt  traditionaryev'^ ■- 

■  le  in  Coaneeticnt,  to  prove  the  bo      '    ' 
It  this  dictum  was  DOt  called  for  in  ,  , 

ancientlv  been  a  highioay  over  a  certain  tract  of  upland  ;  which  being  a  subject  at  at 
nion  and  general  interent,  was  clearly  within  the  rule.  It  bos,  howertr,  giiUseq^uently 
been  settled  as  a  point  of  local  law  in  that  State,  that  such  OTidence  is  admisuble  to 
prove  private  boundaries,  Kinney  n.  Farnsworth,  17  Conn.  865,  363.  In  Pennsyl- 
vania, reputation  and  hearsay  are  Itetil  entitled  to  respect,  in  a  question  of  bonndiiry, 
where  from  lapee  of  lime  there  is  great  difficulty  in  proving  the  eiiatrnce  of  the  origi- 
nal landmarks.  Nieman  v.  Ward,  1  Watts  &  S«^.  58.  In  Den  d.  Tate  v.  Southard, 
1  Hawks,  i6,  the  question  waa,  whether  the  lines  of  the  anrrouuding  trscta  of  land,  if 
made  for  those  tracts  alone,  and  not  Tor  the  tract  Id  dispute,  might  be  shown  Ay  reputa' 
tion  to  be  the  "knoion,  and  visiiU  boundaria"  of  the  latter  tnict,  within  the  Tair 
meaning  of  those  words  ia  the  etatnta  of  North  Carolina,  of  1791,  c.  IG.  It  was  ob- 
jected that  the  boundaries  mentioned  in  the  act  were  those  only  which  bad  been  ei- 
ptesely  recognized  as  the  bounds  of  the  particular  tract  in  question,  by  some  grant  or 
mesne  conveyance  thereof;  but  the  objection  was  overruled.  But  in  a  subsequent  case 
(Den  d.  Sasser  r.  Herring,  S  Dever.  Law  Rep.  3i0),  the  learned  chief  justice  admits, 
that,  in  that  State,  the  rules  of  the  common  law,  in  questions  of  private  boundary,  have 
been  broken  in' upon.  "  We  have,"  he  remarks,  "in  questions  of  boundary,  given  to 
the  single  declarations  of  a  deceased  individual,  aa  to  a  line  or  comer,  the  weight  of 
common  reputation,  and  permitted  such  declarations  to  be  proven  ;  under  the  rule,  that, 
in  queations  of  boundary,  bearssy  is  evidence.  Whether  this  is  within  the  spirit  and 
reason  of  the  rule,  it  is  now  too  Iste  to  inquire.  It  is  the  well-estahlLihed  law  of  this 
State.  And  if  the  propriety  of  the  rule  was  now  rea  mUgra,  perhaps  the  necessity  of 
the  case,  arising  from  tlie  situation  of  our  country,  and  the  want  of  self-evident  termini 
of  onr  lands,  would  reqnire  its  adaption.  For,  although  it  sometimes  leads  to  false- 
hood, it  more  often  tends  to  the  establishment  of  truth.  From  necessity,  we  have,  in 
this  instance,  sacrilked  the  principles  npon  which  the  rulea  of  evidence  are  founded."  (n) 

(d)  The  sdmiitBibiUty  of  such  evidence  iats  ;  i.  e.  that  declaratLons  are  admissible 
resU  either  upon  the  fact  that  it  expresses  if  made  by  persons  deceased,  while  in  poa- 
the  general  reputation  aa  to  the  boundary  aession  of  land  owned  by  them,  and  in  the 
in  question,  or  that  it  is  the  declamtion  'of  act  of  pointing  out  the  boundaries,  and 
a  person  poaseesing  competent  knowledge  nothing  appesra  to  show  an  interest  to 
of^the  facts.  The  practice  of  the  various  misrepresent.  Bartlett  b.  Euieraon,  7  Gray 
Stawainre^rd  to  the  admission  of  iuch  (Maaa.),  lH  ;  Long  e.  Colton,  IIQ  Mass. 
evidence  varies  considerably.  The  strict-  41*.  This  rule,  however,  ia  rather  n  mod- 
est rale  is  that  which  obtains  in  Uassachu-  ified  form  of  the  rule  sa  to  cleelamtionB 
setts,  where  it  is  held  that  the  exceptions  qualifying  poeaession,  which  Mr,  Greenleaf 
to  the  general  rule  excluding  hearsay  evi-  sogeeats  aa  the  true  rule  in  §  109. 
dance,  which  permit  the  introduction  of  In  a  recent  case  in  New  Jereey  (Curtis 
repntation  or  tradition,  or  of  the  declata-  o.  Aaroneon,  19  N.  J.  1..  76),  the  strict 
tions  of  persons  deceased,  as  to  i natters  of  rule  limiting  evidence  of  geneml  reputation 
public  or  general  interest  or  questions  of  to  cases  Involving  public  boundaries,  was 
pedigrae,  do  not  extend  to  a  queation  of  supported.  The  Court  says:  "The  sd- 
privale  boundary  in  which  no  considerable  mission  of  aach  evidence  of  common  repn- 
namber  of  persons  have  a  legal  interest,  tation,  to  prove  ancient  Tncta  of  a  pnblic 
Boston  Water  Power  Co.  v.  Hanlon,  132  or  quafi  ]>ublic  nature,  ia  a  recognUed  ex- 
Usss.  183;  Hall  c.  Mayo,  97  Id.  416;  ception  to  the  rule  excluding  hmisay  cvi- 
Green  tr.  Chelsea,  24  Pick.  (Mass.)  80.  dence.  In  England,  on  qiic^tl.ms  of 
Still,  an  analogous  rule  which  covers  a  por-  ancient  public  boundary,  this  source 
tion  of  the  same  kind  of  declarations  ex-  of  evidence  was  commoul-       a:  .-ttl   toi 
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already  stated,  requiring  competent  knowledge  in  the  declarants, 
or  persuus  from  whom  the  infonnation  is  derived,  and  that  they 

A  «iniiUr  uouisa  hu  been  idopted  in  TeniKsww.  Hrurd  v.  Talbot,  1  Cooler  143.  In 
Soath  Caruliua,  tlie  deolarmtiDDS  of  ■  ileceawil  nurreyor,  who  origiiimlly  surrejad  tbe 
lanil.  Bra  adinimilile,  on  a  quntion  as  to  iU  location.     Speer  v.  Coiite,  3  McCord,  237  ; 

Blytbe  v.  SiiCherlaud,  Id.  2SS.  In  KentDckj,  the  latter  [iractice  seems  aimilar  to  that 
in  North  Carolina.  Smith  v.  Nowella,  2  Uttell,  IfiS  ;  Suiith  v.  Prewit,  3  A.  K.  Manh. 
156,  158.  Ill  Hew  Hampshire,  tbe  like  eTideuue  hia  in  one  case  heen  hi^ld  admiasiUe, 
upon  the  allc^d  aatbority  of  tbe  rule  of  the  commou  law,  in  1  Phil.  Evid.  1S2  ;  but 
ill  ttie  citation  of  the  [Nusage  by  the  learned  chief  Juaticf,  it  ia  plain,  from  the  omininil 
of  i>art  or  the  teiC,  that  tbe  rmtriction  of  the  role  to  sulfjectK  of  public  or  general  intn^ 
eat  waa  not  under  his  coDiidtration.  Shepbeid  «.  ThompsoD.  4  N.  H.  US.  Si4.  Mora 
ncentlj,  however,  it  haa  been  decided  in  that  State,  "  that  tbe  dpclaratinna  of  deeeued 
persone,  who,  from  their  ntnatian,  appear  to  have  had  the  tneaas  of  knowledge  reipect- 
ing  priTate  bouudariea.  and  who  had  do  interest  to  misreprveent,  may  well  be  admitted 
In  eridence."  Great  Kalla  Co.  ».  Wowter.  15  N.  H.  412.  437  j  Smith  >.  Fowere,  Id. 
&46,  5S4.  Huliject  to  these  exceptions,  the  general  gmctice  in  thie  conntry,  in  the  ad- 
mission of  traditionary  evidence  as  to  bounilaries,  seems  to  agive  with  tbe  doctrine  of  ' 
the  common  law  as  stated  in  the  text.  In  Weems  v.  Disney,  4  Har.  &  McHen.  1S6, 
the  drpoeitiouB  arliuitTod  were  anneied  to  a  return  of  comrnlssioiiers,  ap]>ointed  under 
a  statute  of  Hai7iaiiil,  "  for  marking  and  bounding  lands,"  and  would  aeem,  therefon^ 
to  have  been  adtuinsible  as  [lart  of  the  return,  which  eiptmuly  referred  to  them ;  but 
no  final  decision  was  had  upon  tbe  point,  the  suit  having  been  compromised.  In 
Buchanan  r.  Hoor«,  10  H,  &  K.  87S,  the  point  was  whether  traditionary  evidence  waa 
adtuisaible  while  the  declarant  waa  living.  By  the  Komac  law,  trailitionary  evidenoe 
of  common  lame  seeme  to  have  been  deemi-d  admissible,  even  in  matters  of  prtvata 
bcnndary.     Hascaid.  De  Probat.  rol.  i.  p.  an,  Concl.  39S. 

Eoowledge  of  such   public  matters  waa  sons  who,  it  is  shown,  had  knovUdge  of 

aopponed  to  rest  in  the  possession  of  tbe  that  whereof  they  epoke,  and  who  ware 

pnblic,  because  they  are  mtereated  therein  on  Ihe  land  or  in  pattrttion  of  it  when  the 

and  in  any  litigation  touching  snch  Hiib-  declarations  were  made,  and  these  declarB' 

ject,  the  inrtiea  to  it  had  a  common  resort  tioitii,  to  be  evidence,  must  have  U-en  made 

for  Bscettaining  the  truth.     And  there  it  while  the  declar"' ~"'  ''   ~  "   "   "~ 


i   been   infrequent,   where   priviite    marking  the   iHiundariea,  or  diM'harging 

dispute  were  coincident  vrilh  nub-    some  duties  relating  thereto,"    Tliis  rale 

r  quati  publie  bonodariea,  to  admit    does  not  limit  tbe  declantioiis  to  these  of 


evidence  of  repatation  in  determining  the  jiei'sons  having  a 
private  rigbL  The  rule,  to  the  same  ei-  relation  to  which  the  atatement  ia  made, 
tent,  haa  general  jireTalrnce  in  the  Slnti^  in  which  case  the  statement  would  be  ei- 
of  this  country.  1  Greenl.  Ev.  146.  No  thcr  an  admission  against  the  interest  of 
aach  exception  to  the  general  rule  has  evpr  the  declarant,  or  a  part  of  thp  ra  gala, 
been  recogniied  in  England,  in  respect  to  hc'ing  connected  with  the  act  of  ownership, 
the  determinnti'in  of  mere  private  boun-  and  Iherefore  adniissible  whenever  that  act 
daries,  for  the  reason  that  such  rriVHti!  in-  is  rrlevant ;  but  the  statement  drrivea  it» 
terests  could  not  be  matter  of  knowleilfre  force  from  the  supposed  InuiiBledgt  of  tha 
with  the  public,  or  of  any  public  interest  declarant,  who  is  ainco  deceased,  though 
or  concern.  It  has,  therefore,  been  the  he  may  hfive  had  no  interest  in  the  land 
course  of  the  courts  there  tn  entirely  ex-  itself.  The  rule  also  ndmils  dpclarationi 
elude  tnditional  evidence  insnitsconcem-  of  partiealar  facta,  as  distinguished  from 
ingjirivatfl  lines  and  monnmenta.  Outram  repntation.  This  rule  scrms  to  be  that 
B.  Morewood,  5  T,  H.  131  ;  Didsbiirr  v.  which  ia  followed  in  Teiaa.  Hurt  t>. 
Thomas,  14  East,  S23,  and  cases  cited  in  Evans,  49  Tex.  811  ;  Smith  v.  Ruaaell, 
note ;  Clothier  ».  Chapman.  14  East,  8S1  ;  S7  Tox.  247.  lu  Wood  r.  Willard,  87  Vt 
Dnnraven  e.  Llewellyn,  16  Q.  B.  791."  3SS  (in  which  a  thorough  discussion  of 
The  general  American  rule  on  thia  point  the  unestion  is  giveo  by  the  Court),  the 
i»  atateil  ill  Hunnioutt  e.  Peyton,  102  rule  is  held  to  be  that  tfie  declarations  of 
U.  S.  833,  as  follows:  "In  questions  of  deceaaed  persons,  who  had  actual  knowl- 
private  boundaries,  declarations  of  par-  edge  as  to  the  location  of  snch  bnnndanea, 
lieular  faett  as  di^ingttidied  from  repn-  or  who  from  their  connection  with  the 
tation,  made  by  deceased  persons,  are  not  property  itself,  or  their  sitnation  and  ex- 
admissible  QuLeas  they  wera  made  by  per-  perience  in  regard  to  such  boundaiiia  and 
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be  persons  free  from  particular  and  direct  interest  at  the  time, 
and  are  since  deceased.* 

§  146.  PflrMBbolaiioiu.  In  this  connection  may  be  mentioned 
the  subject  of  perambulatiom.  The  writ  de  peramhulatione  fan- 
enda  lies  at  common  lav,  when  two  lords  are  in  doubt  ajs  to  the 
limits  of  their  lordships,  villas,  &c.,  and  b^  consent  appear  in 
chancery,  and  agree  that  a  perambulation  be  made  between  them. 
Their  consent  being  enrolled  in  chancery,  a  writ  is  directed  to 
the  sheriff  to  make  the  perambulation,  by  the  oaths  of  a  jury  of 
twelve  knights,  and  to  set  up  the  bounds  and  limits,  in  certainty, 
between  tiie  parties.^ (a)  These  proceedings  and  the  return  are 
evidence  against  the  parties  and  all  others  in  privity  with  them, 
on  grounds  hereafter  to  be  considered.  But  the  perambulation 
consists  not  only  of  this  higher  written  evidence,  but  also  of  the 
acts  of  the  persons  making  it,  and  their  assistants,  such  as  mark- 
ing boundaries,  setting  up  monuments,  and  tbe  like,  includii^ 
their  declarations  respecting  such  acts,  made  during  the  trans- 
actions.  Evidence  of  what  these  persons  were  heard  to  say  upon 
such  occasions  is  always  received;  not,  however,  as  hearsay,  and 
nnder  any  supposed  exception  in  favor  of  questions  of  ancient 

■  Siqrra,  }{  128-130,  IS5-137.  It  is  b«ld  in  New  York,  thM  in  ucsrtiimmg  ftcti 
TslftCtrs  to  tbe  pouesaion  of  and  title  to  Unds,  which  occarred  more  thmi  a  centurr 
before  tbe  time  of  tri&l,  eridence  is  admissible  which,  in  refprd  to  recent  eventi,  could 
not  be  receiTsdi  mch  at  hiitories  of  establiabed  credit  bm  to  [inblic  transactions  ;  tbe 
reelCaln  in  public  recorda,  •tatulea,  legislative  joarnals,  and  ancient  grants  and  cbar- 
ten  ;  iadicisL  recordn ;  mocieat  maps,  and  depoaitions,  and  the  like.  Bnt  it  ia  ad- 
mitted that  thia  evidence  is  alwava  to  be  received  with  great  caution,  and  with  dOA 
allowance  for  its  imperrsctioD,  and  ita  capability  of  mialwling.  Bi^gardus  v.  Trinity 
Church,  EiDQev'a  Law  Compend,  for  ISSf),  p.  159. 

I  5  Com.  Dig.  732,  Pleader,  3,  O. ;  F.  N.  B.  [I3S]  D.  ;  1  Story  on  Eq.  Jurink 
{611.  See  also  SUU  13  Geo.  III.  c  Bl,  {  U  ^  SUt.  41  Oeo.III.a.81,  f  1*  j  Stat.  SS 
Ueo.  111.  C.1S,  S16. 

the  sarveTs  tbereof,  had  peculiar  means  ol  ble  to  locate  «  bonndat;  (HcCauslaiid  «. 
knowledge,  so  that  it  iubt  be  fairly  in-  Fleming,  uii  mpra,-  Rods  d.  Rhoads,  IS 
ferred  that  the;  had  actual  knowledge  of  Pa.  St.  ISil  ;  P^nny  Pot  landing  n.  Phil- 
the  BUne  made  at  a  time  when  they  had  adelpbia,  Itl  Id.  79  ;  Whilebouse  v.  Bick- 
no  interest  to  misrepresent,  and  mude  ford,  9  Foster,  171  ;  Adama  o.  Stanyan, 
when  upon  or  in  the  immediate  vicinity  4  Id.  405  ;  Daniel  v.  Wilkin.  12  Engli^ 
of  the  boundary  referred  to,  and  pointing.  Law  A:  Eq.  547  ;  S  Exch.  1S6)  ;  but  on 
icoutiareadmisaibU.  But  in  stater  case,  atrict  principle  they  should  only  be  ad- 
Child  V.  Kingsbury,  46  Vt,  47,  the  rule  mitted  ivhen  they  relate  to  public  or  gen> 
is  aaid  to  admit  the  declarations  of  those  eral  rights.  See  an^,  g  139,  notes, 
deceased  persona  shnwu  b>  bnve  had  auf-  (a)  Tbe  selectmen  hsve  no  authority 
ficient  koonledge  and  not  interested  to  to  cAani/i  tbe  boundaries,  or  to  adjudicate 
misrepresent ;  and  to  this  eiftct  are  Hale  upon  Uie  limits  of  towns,  but  only  t 
-  Rich,48  Vt.  I "-••-       ••-     ■'  ■  ---    '■     -    -    '    -' 


i  Vt.  317  i  Hadley  u.  Howe,  46  lacerlnin   exuting    lines,   and    : 

Vt    142.      Tbe  same  rule   continues   to  marks  and  monuments.     Their  perambu- 

prevnil  in  Pennsylvania.     McCausland  v.  Intiong  ere  competent  and  strong  evidence 

Fleming,  S3  Pn,  St  36.     Cf.  Kennedy  k.  of  tbe  location  of  tbe  lines,  but  tbev  do 

Labold,  88  Pa,  St.  246.  not  Mcludenther  evidence  nf  the  location. 

It  is  said  that  on  the  snme  extension  of  Com.  d.  Heffion,  lOSt  Uosa.  148. 
principle,  ancient  maps,  &c,,  are  admiJUd- 
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boundary,  but  as  part  of  the  rei  geaUe,  and  explanatory  of  the 
acts  themselveB,  done  iu  the  course  of  the  ambit'  Indeed,  in  the 
case  of  auch  extensire  domains  as  lordships,  they  being  matters 
of  general  interest,  traditionary  evidence  of  common  fame  seems 
also  admissible  on  the  other  grounds  which  have  been  previously 
discussed. ' 

■  WmIeb  b.  Sp«r)M,  1  H.  fe  a  eS7,  per  Ld.  EHenbcrnDgfa  j  (upro,  }  lOS;  BUioott 
V.  Petri,  1  HcL^Q,  Sll. 

*  Supta,  S9  I28-1B7.  The  viit  dt  peran^itkUiOTte  faeitwla  is  not  known  to  have 
been  odapled  in  practioe  in  the  IJnitad  States  ;  but  in  ■ersral  of  ths  Stated,  reme- 
dies somewhat  similar  in  principle  faavs  been  prorided  b;  statntaa.  In  some  of  the 
States,  piDvigion  U  ODlf  made  for  a  periodical  penunhaUtiou  of  tbs  bouiidarips  of 
towns  l^  tba  selectmen,  LL.  Maine  K«t.  1810,  c.  S  ;  LL.  N.  H.  18i!,  c  37 ;  Han. 
Bsv.  Stata.  a.  15  ;  LL.  Conn.  Bev.  1849,  tit  S,  c  7  ;  or,  for  a  definite  settlpment  of 
coDtroreraies  respecting  them,  by  the  pabllc  aurreyor,  s«  in  N«w  York,  Rev.  Coda, 
pt.  L  0.  8,  tit.  6.  In  others  the  remedy  in  extended  to  the  bonndaries  of  private  es- 
tates. See  Elmer's  Dixeat,  pp.  08,  99,  SIR,  S16  ;  Kew  Jersey  Rev.  St.  184S,  tit.  22,  c 
12  ;  Virginia,  Rev.  Code,  1319,  toL  i.  pp.  SG6,  359.  A  very  complete  summary  remedy, 
in  all  caaes  of  disputed  bonndaiy,  is  provided  in  the  Bt&tutes  ol  DaUware,  ReriHion  <rf 
1829,  pp.  80,  SI,  tit.  Boundaries,  III.  To  perambulations  made  under  any  of  th«M 
Statute^  the  principles  stated  in  tbe  text,  it  is  coDceived,  will  apply. 
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or  DECLABAtlONa  AGAINST  INTEREST. 

§  147.  Z)»ol«r»tioiu  Bgaiiut  InteiMt  A  third  exception  to  the 
rale,  rejecting  hearsay  evidence,  is  allowed  Id  the  case  of  declara' 
tiotu  and  entr\ei  made  by  persona  tince  deceased,  and  againtt  the 
interest  of  the  peraont  making  theTn,  at  the  time  when  they  were 
made.  We  have  already  seen,'  that  declarations  of  third  per- 
sons, admitted  in  evidence,  are  of  two  claBses:  one  of  which  con- 
sists  of  written  entries,  made  in  the  course  of  official  duty  or  of 
professional  employment ;  where  the  entry  is  one  of  a  number  of 
facts  which  are  ordinarily  and  usually  connected  with  each  other, 
so  that  the  proof  of  one  affords  a  presumption  that  the  others 
have  taken  place ;  and,  therefore,  a  fair  and  ref^lar  entry,  such 
as  usually  accompanies  facts  similar  to  those  of  which  it  speaks, 
and  apparently  contemporaneous  with  them,  is  received  as  origi- 
nal presumptive  evidence  of  those  facts.  And,  the  entry  itself 
being  original  evidence,  it  is  of  no  importance,  as  regards  its 
admissibility,  whether  the  person  making  it  be  yet  living  or  dead. 
But  declarations  of  the  other  class,  of  which  we  are  now  to  speak, 
are  aecondary  evidence,  and  are  received  only  in  consequence  of 
the  death  of  the  person  making  them.  This  class  embraces  not 
only  entries  in  books,  but  all  other  declarations  or  stateinents  of 
facts,  whether  verbal  or  in  writing,  and  whether  they  were  made 
at  the  time  of  the  fact  declared  or  at  a  subsequent  day.^  But,  to 
render  them  admissible,  it  must  appear  that  the  declarant  is  de- 
ceased ;  that  he  possessed  competent  knowledge  of  the  facts,  or 
that  it  was  his  duty  to  know  them;  and  that  the  declarations  were 
at  variance  with  his  interest  ^  (a)    When  these  circumstances  con- 

'  Supra,  SJ  lis,  lis,  and  cases  tbera  citrd. 

*  Init  D.  Finc:h,  1  Taunt  141  ;  Doe  «.  Jones,  1  Campb.  S67;  Danes  «.  Pierce,  2 
T.  R.  S3,  and  Holloway  v.  Raikas,  there  cited  ;  Doe  «,  WilliKnis,  Cowp.  621  ;  Penile- 
able  ti.  WatsoD.  1  THunt.  IS  ;  Slanley  v.  White,  14  K<ut,  333,  341,  per  U.  Kllen- 
borough  ;  Hurldoir  v.  Parrv,  8  TaunL  303  ;  Goes  b.  WatlingtoQ,  S  Brnd.  b  Bing.  132; 
Strode  r.  Wiacbeater.  1  Dick.  B97  ;  Bnrker  v.  Raf,  2  Riiss.  03,  76,  and  cases  in  p.  07, 
tt.  ;  Warreii  b.  Greenville,  2  Str.  112B  ;  s.  c.  3  Uurr.  1071,  1072  ;  Doe  v.  TiiKord,  S 
B.  &  Ad.  8B8,  per  Faike.  J. ;  Hamwn  b.  Blades,  3  Campbl  157  ;  Manning  b.  Lech. 
hhtc,  I  Atk.  453. 

*  Short  V.  Lee,  2  Jac.  &  Walk.  401,  ISS,  per  Sir  Thomas  Plumer,  M.  R.  ;  Doe  e. 
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cnr,  the  erideoce  is  received,  leaving  its  weight  and  value  to  be 
determined  by  other  considerationB. 

§  148.  Oroiuid  of  tbelT  BdmlaalblUty.  The  ground  upon  which  * 
this  uvidence  is  received,  is  the  extreme  improbability/  of  it$ftd»e- 
hood.  The  regard  which  men  usually  pa;  to  their  own  interest 
is  deemed  a  sufficient  security,  both  that  the  declarations  were 
not  made  under  any  mistake  of  fact,  or  want  of  information  on 
the  part  of  the  declarant,  if  he  had  the  requisite  means  of  knowl- 
edge, and  that  the  matter  declared  is  true.  The  apprehension  of 
fraud  in  the  statement  is  rendered  still  more  improlwible  from  the 
circumstance,  that  it  is  not  receivable  in  evidence  until  after  the 
death  of  the  declarant;  and  that  it  is  always  competent  for 
the  party  against  whom  such  declarations  are  adduced  to  point 
out  any  sinister  motive  for  making  them.  It  is  true,  that  the 
ordinary  and  highest  tests  of  the  fidelity,  accuracy,  and  com- 
pleteness of  judicial  evidence  are  here  wanting :  but  their  place 
is,  in  some  measure,  supplied  by  the  circumstances  of  the  de- 
clarant; and  the  inconveniences  resulting  from  the  exclusion  of 
evidence,  having  such  guarantees  for  ita  accuracy  in  fact,  and  for 
its  freedom  from  fraud,  are  deemed  much  greater,  in  general,  than 
any  which  would  probably  be  experienced  from  ite  admiasion. '  {a) 

§  149.  Miut  be  RKsinat  intorub      In  Bome  cases,   the  courts 
seem  to  have  admitted  this  evidence,  without  requiring  proof  of 

Rohnon,  15  Eut,  S2,  S4 ;  Hif(ham  v.  Bidjrway,  10  Eist,  109,  per  Ld.  Elle&bonin^ ; 
Hiddleton  v.  Meltoo,  10  B.  &  C.  917,  327.  per  Parke,  J.  ;  Ri^na  v.  Worth,  4  Q.  B. 
1S7,  per  L<1.  Denioan  ;  3  Smith's  Lead.  Can.  193,  n.,  aad  cases  there  cited  ;  S^rgo 
«.  Brown,  S  B.  *  C.  936.  The  interert  with  whiuh  the  declarations  were  at  Tarianoa 
roost  be  of  a  ftemamry  nature.  Davis  v.  Llojd,  1  C.  &  K.  S7fl.  The  ipprehension  of 
uMaible  danger  of  a  prosecution  ia  not  sufficient.  The  Suasen  Peerace  Case,  11  Clsrk 
ft  Fin.  SS.  In  HolUda;  b.  Uttleptfie,  2  Hunf.  S18,  the  joint  decWationi  of  a  de- 
ceased ahinmaater  luid  the  living  owner,  that  the  defendant  s  iiasasge  money  had  been 
paid  bjr  the  plaintiff,  were  held  admissible,  as  parts  of  the  ra  gtila,  being  contflmpo- 
nneooe  with  the  time  of  sailing.  This  case,  toersfore,  is  not  oppoaed  to  the  others 
cited.  Neither  is  Shennan  v.  Crosby,  11  Johns.  70,  where  a  receipt  of  layrnent  of  « 
judgment  recovered  by  a  third  jwrson  against  the  dpfendant  was  held  ailmissihle  in  an 
action  for  the  money  so  paid,  liy  the  party  paying  it,  he  having  had  authority  to  ad- 
jvat  the  demand,  &ad  the  receipt  being  a  docamentarv  fact  in  the  a4jnatiiient ;  though 
the  attorney  who  signed  the  receipt  was  not  produced,  nor  proved  lo  he  dead.  In  ao- 
ditins  the  acccunta  of  f^ardinns,  admin Lstnttors,  Ac,  the  course  is,  to  admit  rseeipta, 
aa/mma/'n^snfficiBnt  voitchera.  SheannanK.  Akins,  4  Pick.  SS3;  Nicholls  o.  Webb, 
S  Wheat.  S2fl  ;  Welsh  v.  Barrett,  15  Haas.  3S0  ;  Wilbur  v.  S<'lden,  S  Coweo,  162 ; 
Fnrmera'  Bunk  v.  WhiUhiil,  16  S.  &  E.  8(1,  90  ;  Stokea  o.  Stokes,  6  Martin,  K.  s.  8S1. 
I  Phil.  &  Am.  on  Evid.  807,  308  ;  1  Phil.  Evid.  293,  291 ;  Greaiey  on  Evid.  321. 

M.  8.  Kx.  1.     Cf.  Stephen,  Dif^t  at  Evi-  B.  160  ;  Stephen,  iMmp.    The  pecunialT 

dence,  art.  28.    A  statement  made  by  a  amount  of  interest  in  the  declarant  is  im- 

declarant  holding  a  limiUd  interal  in  any  material  of  the  question  of  the  admissi- 

property,  and  opposed  to  anch  interest,  is  biUty  of  the  declanition.   Omtt  v.  Cotaer, 

only  admissible  as  agniast  those  who  claim  21  Bear.  E2. 

nnder  him,  and  not  as  iftainst  the  rever-         (a)  Bin!  o.  Hueaton,  10  Ohio  St.  418. 
•iouer.    Papendiok  >.  Biidgwatar,  S  &  * 
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adverse  interest  in  the  declarant ;  vhile  in  others  streBs  is  laid  on 
the  fact,  that  such  iaterest  had  already  appeared,  aliunde,  in  the 
■  course  of  the  trial.  In  one  case  it  was  argued,  upon  the  authori- 
ties cited,  that  it  was  not  material  that  the  declarant  ever  had 
any  actual  interest,  contrary  to  his  declaration;  but  this  position 
was  not  sustained  by  the  courL^  In  many  other  cases,  where  the 
evidence  consisted  of  entries  in  books  of  account  and  the  like, 
they  seem  to  have  been  clearly  admissible  as  entries  made  in  the 
ordinary  coarse  of  business  or  duty,  or  parts  of  the  res  yestcB,  and 
therefore  as  original  and  not  secondary  evidence ;  though  the  fact 
that  they  were  made  against  the  interest  of  the  person  making 
them  was  also  adverted  to.'  But  in  regard  to  declarations  in  gen- 
eral, not  being  entries  or  acta  of  the  last-mentioned  character, 
and  which  are  admissible  only  on  the  ground  of  having  been 
made  contrary  to  the  interest  of  the  declarant,  the  weight  of 
authority,  as  well  as  the  principle  of  the  exception  we  are  con- 
sidering, seem  plainly  to  require  that  such  adverse  interest  should 
appear,  either  in  the  nature  of  the  case  or  from  extraneous  proof.' 
And  it  seems  not  to  be  sufficient,  that,  in  one  or  more  points  of 
view,  a  declaration  may  be  against  interest,  if  it  appears,  upon 
the  whole,  that  the  interest  of  the  declarant  would  be  rather  pro- 
moted than  impaired  by  the  declaration.* 

§  150.  xiiitriM  In  book*  of  aoooant.  Though  the  exception  we 
are  now  considering  is,  as  we  have  just  seen,  extended  to  declara- 
tions of  any  kind,  yet  it  is  much  more  frequently  exemplified  in 
documentary  evidence,  and  particularly  in  entries  in  books  of 
account.  Where  .these  are  books  of  collectors  of  taxes,  stewards, 
bailiffs,  or  receivers,  subject  to  the  inspection  of  others,  and  in 

1  Bu-knr  r.  Bay,  8  Baas.  83, 97,  68,  cwaa  cited  is  nntp ;  I'l.  p.  78.  Upm  this  point 
EUon,  Ixird  Cliancetlor,  wid  :  "  The  chks  tatiify  xir,  cli.it  Fvid«nae  is  adinissibls 
of  decUnitionfl  msda  b;  penons  who  biTe  a  contpi'Mnt  kiiuwIalMe  of  the  nnhject  to 
which  luch  decUratdang  rafer,  and  whEiv  tlirir  inCereat  is  uoncerned  ;  ami  the  only 
doabt  1  have  entertained  was  as  to  the  position  that  you  are  to  reofive  evidence  of 
declsrations  where  there  is  no  intsi'est.  At  a  certain  period  of  my  proftLssional  life,  I 
ihould  bMVfl  said  that  this  doctrine  was  quite  new  to  me.  I  do  not  mean  to  any  more 
than  that  I  still  doiibt  concernina  it.  When  1  have  occasion  to  eiprpss  my  opinion 
iudicisUy  upon  it,  1  will  do  ao  ;  but  I  deaire  Dot  to  be  considered  as  bound  by  that, 
as  a  rule  of  eridence."  The  otnectioii  arising  from  the  r^ection  of  anch  evidence  in 
the  'caae.was  disposed  of  in  ancitber  manner. 

*  It  has  been  questioned,  whether  there  ia  any  diSerence  in  the  principle  of  adinisai' 
billty  between  a  written  entry  mid  an  oral  declantion  of  an  agent  concerning  his  hav- 
ing received  money  for  his  principal.  See  lupra,  }  IIS,  n.  ;  FuiHlon  s.  C'logg,  10 
M.  &  W.  572  ;  ijifra,  9  169.  n. 

•  Uigham  e.  Ridgway,  10  Kast,  109;  Warren  o.  Greenville,  2  Str.  1129,  exponndod 
by  Lord  ManaGetd,  in  2  Burr.  1071,  1072  ;  Gleadow  v.  Atkin,  3  Tvrwb,  302,  303  ;  1 
CAM.  423,  421 1  Short  i>.  Lee,  2  Jac  &  W.  486  ;  Marks  c.  Uhee,  3  Bing.  N.  C. 
408,  420,  per  Parke,  J.  ;  B«rker  v.  Bay,  3  Ross.  63,   7S  ;  rupro,  %  147,  and  cases  in 

«  Phil,  k  Am.  OD  Evid.  S20 ;  1  FhiL  End.  SOS,  806 ;  Short  v.  Lee,  3  Jac  &  W.  t6i. 
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irbicli  the  first  entr^'  ig  generally  of  money  received,  charging 
the  party  making  it,  they  are,  doubtless,  within  the  principle  of 
the  exception.' (d)  But  it  has  been  extended  still  farther,  to 
include  entriet  in  private  bookt  also,  though  retained  within  the 
custody  of  their  owners :  their  liability  to  be  produced  On  notice, 
in  trials,  being  deemed  sufficient  security  against  fraud;  and  the 
entry  not  being  admissible,  unless  it  charge*  the  party  making  it 
with  the  receipt  of  money  on  account  of  a  third  person,  or  aekaoal- 
edffet  the  payment  of  money  due  to  himself;  in  either  of  which 
cases  it  would  be  evidence  against  him,  and  therefore  is  consid- 
ered as  sufficiently  f^inst  his  interest  to  bring  it  within  this 
exception.'  The  entry  of  a  mere  memorandum  of  an  agreement  is 
not  sufficient.  Thus,  where  the  settlement  of  a  pauper  was  at- 
tempted to  be  proved  by  showing  a  contract  of  hiring  and  service, 
the  books  of  his  deceased  master,  containing  minutes  of  his  con- 
tracts with  his  servants,  entered  at  the  time  of  contracting  with 
them,  and  of  subsequent  payments  of  their  wages,  were  held  in- 
admissible ;  for  the  entries  were  not  made  t^inst  the  writer's 
interest,  for  he  would  not  be  liable  unless  tlie  service  were  per- 
formed, nor  were  they  made  in  the  course  of  his  duty  or  em- 
ployment.* 

§  151.  AdmlHlbl*,  ttiootb  th«  enby  Itsvlf  !■  tJia  only  evldanofi  of 
theobarge.  Where  the  entry  ig  itielfthe  only  evidence  of  the  charge, 
of  which  it  shows  the  subsequent  liquidation,  its  admission  ha« 

1  Biknj  V.  Bebbington,  1  T.  R.  Gil ;  Goas  v.  Watlin^n,  3  Brod.  &  Bing.  132 ; 
Middleton  e.  Melton,  10  B.  ft  C.  317  ;  Bt«ad  v.  Heaton,  1  T.  K.  dSS  ;  Sliort  i>.  Lea, 
2  Jac.  &  W.  464  ;  Whitnnsh  v.  George,  8  R.  &  C.  bhi ;  Doui,  &c.  of  Kl;  f.  CHlriacotI, 
7  Binft-  438  ;  Mailu  v.  LbKm,  3  Bing.  N.  C.  408;  Wynna  r.  Tyrwhitt,  4  B.  *  Aid. 
870  ;  Dfl  Kutzsn  n.  Farr,  4  Ad.  &  V.\.  63 ;  2  8iiiitb'a  Lead  Caa.  193,  n.  ;  Plaxton  v. 
Dare,  10  B.  k  C.  17,  19  ;  Doe  r.  CarCwrisbt,  K;.  &  M.  03.  An  eiitr;  by  a  alemnl  io 
hia  boolca,  in  hia  own  favor,  uneomioctad  with  other  «ntriea  updiist  him,  is  bold  not 
admuwlhU  to  prove  the  facta  atated  iu  tnch  «iitrj.  Eoiglit  v.  MHrquess  of  Watcrfoid,  i 
Y.  ft  C.  284.  Bat  vhere  lh«  entry  goes  to  sbow  a  genenl  balance  in  his  own  favor,  it 
has  been  ruled  not  to  atfrct  the  ndmuaibilitj  of  a  particular  entry  charging  hininelf. 
Williame  v.  Geavea.  8  U.  ft  F.  592.  (b)  And  aee  Musgrave  v.  Emeraon,  16  Law  Jour. 
Q.  B.  174. 

*  Warren  v.  Gwenville,  2  Str.  1029  ;  b.  o.  2  Burr,  1071,  1072;  Righam  v.  Bidg- 
way,  10  Eaat,  lOB:  Middkton  v.  Melton,  10  B,  ft.  C.  317.  Inthose  Sutaa  of  th"  Union 
in  which  tlie  oriKinul  entriea  of  the  party,  in  hia  awn  iccouat-booka,  may  be  eviilence 
for  him,  and  where,  tberefore,  a  false  entry  niay  sometiincs  amount  to  the  crime  of 
foTgeiy,  Cliere  it,  much  stronger  reaaoD  for  admittint;  the  entriea  in  evidence  igaiust  third 
peraonH.     8e<i  h1<io  Hoare  v.  Coryton,  4  Taunt.  GOO. 

•  K^us  o.  Worth,  4  Q.  B.  132. 

[a)  An  sTicient  book  kept  amaag  the  order  in  &Tor  of  the  conector  for  a  dia- 

records  of  a  town,  purporting  to  be  the  "So-  connt  of  a  partiealBrindividaal'stazes  waa 

lectraen'a  book  of  acuoiinta  with  tbe  treao-  held  to  be  evidence  of  the  nbatetoeiit  of  tha 

nry  of  the  toirn,"  is  admiaaible  in  evidence  tai  of  auch  individual.     Boston  r.  W^ 

of  the  facts  therein  etated  ;  and,  the  se-  month,  4  Cash.  (Haas.)  53S. 
leotmen  being  at  the  soinr  time  asBesaora,         {b)  Bowe  v.  Bisnton,  3  M.  &  B.  SS8> 
an  entry  in  anch  book  of  a  credit  by  an 
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been  strongly  opposed,  od  the  ground,  that,  taken  together,  it  is 
no  longer  a  declaration  of  the  party  against  his  interest,  and  may 
be  a  declaration  ultimately  in  bis  own  favor.  This  poiat  vaa 
raised  in  tne  cases  of  Eigham  t.  Ridgvay,  where  an  entry  was 
simply  marked  as  paid  in  the  margin ;  aad  of  Rowe  w.  BretOony 
which  was  a  debtor  and  creditor  account,  in  a  toller's  books,  of 
the  money  received  for  tolls,  and  paid  over.  But  in  neither  of 
th^e  cases  was  the  objection  sustained.  In  the  former,  indeed, 
there  was  evidence  aliunde,  that  the  service  charged  had  been 
performed;  but  Lord  EUenborougb,  though  he  afterwards  ad- 
verted to  this  fact,  as  a  corroborating  circumstance,  first  laid 
down  the  general  doctrine  that  **  the  evidence  was  properly  ad- 
mitted, upon  the  broad  principle  on  which  receivers'  books  have 
been  admitted.*'  But  in  the  latter  case  there  was  no  such  proof; 
and  Lord  Tenterden  observed,  that  almost  all  the  accounts  which 
were  produced  were  accounts  on  both  sides,  and  that  the  objec- 
tion would  gb  to  the  very  root  of  that  sort  of  evidence.  Upon 
theae  authorities,  the  admissibility  of  such  entries  may  perhaps 
be  considered  as  established.^  And  it  is  observable,  in  corrobo- 
ration of  their  admissibility,  that  in  most,  if  not  all,  of  the  cases, 
they  appear  to  have  been  made  in  the  ordinary  course  of  business 
or  of  duty,  and  therefore  were  parts  of  the  rea  geata.  ^  (a) 

§  152.  Ukttora  not  aK«to«t  lutwMt  It  has  also  been  ques- 
tioned, whether  the  entry  ia  to  be  received  in  evidence  of  matUra 

1  Highun  i>.  Bidgw*;,  10  Eut,  109 ;  Rowe  e.  Breoton,  8  Usn.  &  R.  2S7  ;  3 
Smith's  Lead.  Cas.  1S6,  a.  In  WillUnu  v.  Gnrm,  S  C.  &  P.  092,  the  entriei  in  • 
deceived  iteward's  account  were  admitted,  thouf;h  the  balance  of  the  auconnt  waa  in 
hii  r«»or.  Sea  alao  Doe  r.  Tyler,  1  M.  &  P.  877  ;  there  cited.  Doe  e.  Wittcomb,  15 
Jdi.  778; 

'  In  Doe  V.  Vowles,  1  Hoo.  t  R.  231,  the  eHdence  offered  was  merely  a  tradesmaD's 
bill,  Tecvipted  in  full )  which  was  properly  rejected  by  LittleiUle,  J.,  as  it  had  not  the 
merit  of  an  ori){inal  eatrj :  for,  thuugh  the  receipt  of  payment  was  aftainHt  the  party's 
interest,  vet  the  main  fact  to  be  eatablished  was  the  peiformance  of  the  services  charged 
in  the  bill,  the  appeanmce  of  which  deuoted  that  better  evideace  existed,  in  tbe  oriR- 
inal  entry  in  the  ttBdesman's  book.  The  same  objectioa,  indeed,  won  taken  here,  1^ 
the  learned  counsel  for  the  defendant,  as  in  ths  cases  of  Higbam  r.  Ridgway.  nnd  of 
Bowe  r.  Brenton  ;  namely,  that  the  proof,  aa  to  interest,  was  on  both  sities,  and  nen- 
Willed  itself :  but  the  objection  was  not  particularly  noticed  hj  Littledile,  J.,  before 
whom  it  was  tried  ;  though  the  same  Ipsmed  judjie  afterwRrd  intimated  his  opinion,  by 
obserring,  in  reply  to  an  objection  eimilar  in  principle,  in  Rowe  v.  Brenton,  that  "a 
man  it  not  likely  to  charge  himselt,  for  the  pnrpose  of  getting  a  discharge." 

(a)  The  rule  aeem*  now  settled  that  a  Reg.  u.  Heyford,  note  to  Higham  v.  Ridg- 

declaration  may  be  against  the  pecuniary  way,    8    Smith's    L.    C,    833,    7th    ed. 

interest  ofthe  person  who  makes  it,  if  part  Stephen,  Digest  of  Evidence,  art  !i8.     In 

of  it  charges  hitn  with  a  liability,  thon^h  Doe    n.    Burton,   9    C.   &  P.    251,    Mr. 

other  (nrCs  of  the  book  or  document  in  Baron  Onrney  si^ms  to  have  follon-pd  Dcie 

wbi«h  ii  oooufB  may  diachai^  hiin  from  v.  Vowlea,  1  M.  4  Rob.  261.  biilnaithBr 

such  liability  in  whole   or  in  part,  and  would  probably  be  foUowpri  now  in   Vj\g- 

thoiigh  tlipre  may  be  no  proa/ other  than  land.     Taylor,  Evidence,  S  310.     Sev  sine 

the  statement  itself  either  of  such  lialnlity  infra,  g  1S2. 
or  of  its  discharge  in  whole  or  in  part. 
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which,  though  forming  part  of  the  declaratutn,  were  not  m  tkem- 
telvet  atfainst  the  iiUereat  of  the  declarant.  This  objection  goes  not 
only  to  collateral  and  independent  facta,  but  to  the  class  of  en~ 
tries  mentioned  in  the  preceding  section ;  and  would  seem  to  be 
orerniled  by  those  decisions.  But  the  point  was  eolemnly  argued 
in  a  later  case,  where  it  was  adjudged  that  though,  if  the  point 
were  now  for  the  first  time  to  be  decided,  it  would  seem  more 
reasonable  to  hold  that  the  memorandum  of  a  receipt  of  payment 
was  admissible  only  to  the  extent  of  proving  that  a  payment  had 
been  made,  and  the  account  on  which  it  had  been  made,  giving  it 
the  effect  only  of  verbal  proof  of  the  same  payment;  yet,  that  the 
authorities  had  gone  beyond  that  limit,  and  the  entry  of  a  pay- 
ment against  the  interest  of  the  party  making  it  had  been  held 
to  have  the  effect  of  proving  the  truth  of  other  statements 
contained  in  the  same  entry,  and  connected  with  it  (a)  Accord- 
ingly,  in  that  case,  where  three  persons  made  a  joint  and  several 
promissory  note,  and  a  partial  payment  was  made  ^>y  one  which 
was  indorsed  upon  the  note  in  these  terms,  "  Received  of  W.  D. 
the  sum  of  jE280,  on  account  of  the  within  note,  the  £300" 
(which  was  the  amount  o£  the  note)  "Aaoinjr  been  originally 
advanced  to  E.  S.,"  for  which  payment  an.  action  was  brought 
by  the  party  paying,  as  surety,  against  E.  H.,  as  the  principal 
debtor ;  it  was  held,  upon  the  authority  of  Stgham  v.  Ridgway,  and 
of  Doe  V.  Jtobton,  that  the  indorsement,  the  creditor  being  dead, 
was  admissible  in  evidence  of  the  whole  statement  contained  in 
it;  and,  consequently,  that  it  was  prima  fade  proof,  not  only  of 
the  payment  of  the  money,  but  of  the  person  who  was  the  prin- 
cipal debtor,  for  whose  account  it  was  paid ;  leaving  its  effect  to 
be  determined  by  the  jury.^ 

I  DaviGR  v.  Humphrejrs,  6  M.  &  W.  153,  leS.  S«e  also  Stead  v.  Hmton,  4  T,  R. 
069  ;  Koe  a.  RawiingB,  7  Ifast,  27B  ;  Marks  v.  Lnhee,  8  BItik.  N.  C.  40S.  The  can  of 
CharabcrB  «.  BeniBSConi,  1  Cr,  k  Jer.  451,  1  Tyrwb.  835,  which  may  seem  0|ii>nsed  to 
there  deciaimiB,  turned  on  a  different  principle.  Tljat  caw  iuvolvwi  the  pfTi-ct  of  an 
under-sheriS's  return,  and  the  eiteut  of  the  drcumstancea  irhich  the  sherilTB  rotum 
ongbt  to  include,  and  aa  to  which  it  would  be  conohirave  evidence.  Tt  aeema  to  Iirtb 
hfen  conaiiiered,  thnt  the  retnm  oonld  properly  narrate  only  thowi  things  which  it  was 
the  ofGcer's  daty  to  da  ;  and,  theivfore,  though  evidence  of  the  fact  of  the  arrest,  it  was 
held  to  be  no  eviijence  of  the  place  where  the  arrest  was  made,  thongh  tliia  was  stated 
in  the  tctum.  The  learned  counsel  also  eudeatored  to  maintain  the  sdinissibility  of 
the  under-sheriff's  return,  in  proof  of  the  place  of  airvst,  as  a  written  declaration  by  a 
deceased  iierson  of  a  fact  apainat  hia  interest ;  but  the  court  held,  that  it  did  not  belong 
to  that  class  of  cases.  1  Tyrwh.  333,  per  ^yley,  B.  Afterwards,  this  judgment  wa» 
affirmed  in  the  Exchequer  Chamber,  i  Tyrwh.  531 ;  1  Cr.  U.  &  R.  S47,  86B ;  the  court 
being  "  all  of  opinion,  that  whatpver  effect  may  be  due  to  an  entrj',  made  in  the  conrae 
of  any  oSice,  reporting  facts  neccesai?  to  the  performance  of  a  duty,  the  statement  of 
other  ciroumstances,  however  natiiralfy  they  may  he  thought  to  find  a  place  in  the  uar- 

(a)  But  statements  not  referred  to  iu  or  made  at  the  same  time  or  recoriled  in  the 
BlseT7  to  explain  such  declftrattons,  are  same  place,  Ldvingston  v.  Amonz,  68  K. 
■dmiaaible  oietely  becaose  they  were    Y.  SOT. 
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§  153.  Competanoy  of  dsolaranL  In  Order  to  render  declara- 
tiont  Offointt  itUerest  admisBible,  it  is  not  neeettary  that  the  declar- 
ant thouid  have  been  eompetenty  if  living,  to  testify  to  the  facta 
contained  in  the  declaration;  the  evidence  being  admitted  on  the 
broad  ground,  that  the  declaration  vaa  against  the  interest  of 
the  party  making  it,  in  the  nature  of  a  confession,  and,  on  that 
account,  BO  probably  true  at  to  justify  its  reception.'  For  the 
same  reason,  it  does  not  seem  necessary  that  the  fact  should  hare 
been  stated  on  the  personal  knowledge  of  the  declarant. '  Neither 
is  it  material  whether  the  same  fact  is  or  is  not  provable  by  other 
vitaesses  who  are  still  liring.*  Whether  their  testimony,  if  pro- 
duced, might  be  more  satisfactory,  or  its  non-production,  if  attain- 
able, might  go  to  diminish  the  weight  of  the  declarations,  are 
considerations  for  the  jury,  and  do  not  affect  the  rule  of  law. 

§  154.  BntrlM  by  Bsrata,  atawarda,  Ao.  But  where  the  evi- 
dence consists  of  entries  made  by  persons  acting  for  others,  in 
the  capacity  of  agewU,  etewardSf  or  receivers,  some  proof  of  such 
agency  is  generally  required  previous  to  their  admission.  The 
handwriting,  after  thirty  years,  need  not  be  proved.'  (a)  In  re- 
gard to  the  proof  of  official  character,  a  distinction  has  been 
taken  between  public  and  private  offices,  to  the  effect  that,  where 
the  office  is  public  and  must  exist,  it  may  always  be  presumed 
that  a  person  who  acts  in  it  has  been  regularly  appointed ;  but 
tiiat,  where  it  is  merely  private,  some  preliminary  evidence  must 
be  adduced  of  the  existence  of  the  office,  and  of  the  appointment 
of  the  agent  or  incumbent.*  Where  the  entry,  by  an  agent, 
charges  himself  in  the  first  instance,  that  fact  has  been  deemed 
sufficient  proof  of  hia  agency;*  but  where  it  was  made  by  one 
styling  himself  clerk  to  a  steward,  that  alone  was  considered  not 

ntiTC,  !■  DO  nrooF  of  thou  drcanutanees."  See  also  Thomnson  e.  RI«Tpns,  2  NoU  fe 
licC  463  i  Sherman  t.  Croibv,  11  Johns.  70.  Whether  a  rerbnl  di^:liinitii>n  of  s  dc^ 
ceased  wcrnC  or  nffiuer,  made  while  ha  was  payinj;  over  mi>D<>y  tn  hia  princi|»l  or  snpa. 
nor,  and  drai;(iiatiiig  tha  person  from  whom  he  recived  a  particular  sum  entered  hf 
Um  in  bin  booka,  is  ailniisaible  in  evidence  ssainst  that  person,  qarvn;  and  bm  Fun- 
don  V.  Clog^,  10  M.  A  W.  S72.  The  trae  distinction,  more  recently  taken,  u  thin,  — 
that  whxre  the  entry  ia  admitted  an  being  againiit  the  interest  of  the  fiaDy  nmhing  it, 
it  carries  with  it  the  whole  statement ;  but  that,  where  it  was  made  merely  in  tha 
coaru  of  n  man's  ilnty,  it  does  not  no  beyond  the  matters  which  it  was  hin  iliitj  t« 
•ntar.     Psrcival  e.  N-inaon.  7  Eng.  Uw  b.  6q.  538,  per  Pollock,  C.  a  ;  8.  c.  7  Eic-h.  1. 

1  Doe  V.  Robson,  15  East,  32 ;  Short  s.  Lee,  2  Jac  &  W.  4fl«,  iS9  :  Gleadow  t>. 
Atkin,l  Cr.  AM.  410;  Miildleton  u.  MeltOD,  10  B.  &  C.  S17,  828  j  Bosworth  v. 
Crotch^  Ph.  &  Am.  on  Eiid.  3(S,  n. 

■  Cn-ase  v.  Barrett,  1  Cr.  U.  4  R.  919. 

*  MiddletoQ  V.  Uslton,  10  B.  4  C.  827,  per  Pa^k^  J. ;  Barry  r.  Rebbinirton.  4  T. 
S.  61*.  I  Wynne  r.  Tyrwhitt,  4  B.  A  Aid.  878. 

*  Short  V.  Lbb,  3  Jac  *  W.  4S4,  488.       •  Doe  v.  Stacey,  8  C.  &  F.  138. 
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sufficient  to  prove  the  receipt,  hy  eitlier  of  them,  of  the  money 
therein  mentioned.*  Yet,  where  ancient  books  contain  strong 
internal  evidence  of  their  actually  being  receivers'  ot  agents* 
books,  they  may,  on  that  ground  alone,  be  submitted  to  the  jury.* 
Upon  the  general  question,  how  far  mere  antiquity  in  the  entry 
will  avail  as  preliminary  proof  of  the  character  of  the  declarant 
or  party  making  the  entry,  and  hov  far  the  circumstances  which 
are  necessary  to  make  a  document  evidence  must  be  proved 
aliunde,  and  cannot  be  gathered  from  the  document  itself,  the 
law  does  not  seem  perfectly  settled."  But  where  the  transaction 
is  ancient,  and  the  document  ehai^ng  tiie  party  with  the  receipt 
of  money  is  apparently  genuine  and  fair,  and  comes  from  the 
proper  repository,  it  seems  admissible,  upon  the  general  prin- 
ciples already  discussed  in  treating  of  this  exception.  ^(() 

§  155.  Books  erf  deoMMd  raotor.  There  is  another  class  of 
entries  admissible  in  evidence  which  sometimes  has  t>cen  re- 
garded  as  anomalous,  and  at  others  has  been  deemed  to  fall 
within  the  principle  of  the  present  exception  to  the  general  mle; 
namely,  the  private  hooka  of  a  deceated  rector  or  vicar,  or  of  an 
ecclesiastical  corporation  a^p^gate,  containing  entries  of  the 
receipt  of  ecclesiastical  dues,  when  admitted  in  favor  of  their 
Buccessors,  or  of  parties  claiming  the  same  under  the  interest  as 
the  maker  of  the  entries.  Sir  Thomas  Plumer,  in  a  case  before 
him,^  said:  "It  is  admitted,  that  the  entries  of  a  rector  or  vicar 
are  evidence  for  or  against  his  successors.  It  is  too  late  to  argue 
upon  that  rule,  or  upon  what  gave  rise  to  it;  whether  it  was  the 
eurmt  Scaccarii,  the  protection  of  the  clergy,  or  the  peculiar 

*  De  Rntzeu  t>.  Fair,  4  Ad.  fc  El.  53.    And  see  Doe  if.  Witteomb,  IE  Jur.  77S. 

•  Doe  B.  Lord  Oeo.  Thjmne,  10  East,  208,  210. 

■  In  one  case,  where  the  polat  at  issue  vta  the  eiiatenoe  oF  a  coatom  Tor  the  ezcln- 
■inn  or  forei^  coniwainers  fmni  a  certaia  toirn,  an  entry  in  the  corporation  books, 
sipied  by  one  acknowledging  himself  not  a  freeman,  or  free  of  the  corporation,  and 
prDtnising  to  pay  a  tino  assessed  on  him  For  bresch  of  the  casMm  ;  and  another  entry, 
sigued  h;  two  othera,  stating  that  they  had  distrained  and  appraised  nine  pairs  of  shoe* 
from  another  person,  for  a  similar  oBence,  —  were  severally  held  inadmissible,  withont 
previously  offering  some  evidence  to  show  by  whom  the  entries  were  Bubscribed,  and  in 
what  situatiuo  the  several  parties  actually  stood  \  althongb  the  latest  of  the  entries  wsi 
more  than  a  hundred  yeara  old.  Davies  v.  Morgan,  1  Cr.  &  Jer.  (iS7,  SBO,  GS3,  per 
Ld.  Lyndhurxt,  C.  B.  Id  another  case,  which  wan  a  bill  for  tithes,  against  which  a 
modus  was  alleged  in  defence,  s  receipt  of  more  than  fifty  years  old  van  oflernl,  to 

riva  a  money  payment  therein  mentioned  to  have  been  reseivod  for  a  presi^rij'tion  rent 
lieu  of  tithes;  but  it  vaa  held  inadmissible,  withont  also  shoving  who  ttie  partiea 
were,  and  in  what  character  they  stood.  Manby  v.  Curtis,  1  Price,  225  per  Thom|ison, 
C.  B.,  Graham,  B,,  and  Richards,  B.  ;  Wood,  B.,  diaaerUieyiit. 

''  See  Fhil.  fc  Am.  on  Evid.  S31,  u.  (2)  ;  1  Phil.  Evid.  S16,  n.  (fl),  and  cases  there 
dted  ;  Fenwick  v.  Read,  6  Madd.  8.  per  Sir  J.  I.each,  Vice-Ch.  ;  Kirtie  n.  Beaumont, 
S  Price,  307  \  Bishop  of  Heath  b.  Marrineaa  of  Winchester,  8  Bing.  N.  C.  1S3,  20S. 
»  Short  v.  Lee,  2  Jao.  *  W.  477,  478. 

(»]  Doe  D.  Michael,  2i  Eng.  L.  &  Eq.  ISO ;  18  Q.  B.  820. 
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nature  of  property  ia  titbes.  It  is  now  the  settled  law  of  the 
land.  It  i$  not  to  be  preawmed  that  a  perton,  having  a  temporary 
inierett  only,  will  insert  a  falsehood  in  hit  hook  from  which  he  ean 
derive  no  advantage.  Lord  Kenyon  has  said,  that  the  rule  ia  aa 
exception;  and  it  is  so:  for  no  other  proprietor  can  make  evi- 
dence for  those  who  claim  under  him,  or  for  those  who  claim  in 
the  same  right  and  stand  in  the  same  predicament.  But  it  has 
been  the  settled  law,  as  to  tithes,  as  far  back  as  our  research  can 
reach.  We  must,  therefore,  set  out  from  this  as  a  datum;  and 
we  mast  not  make  comparisons  between  this  and  other  corpora- 
tions. No  corporation  sole,  except  a  rector  or  ricar,  can  make 
evidence  for  his  successor."  But  the  strong  presumption  that  a 
person,  having  a  temporary  interest  only,  will  not  insert  in  his 
books  a  falsehood,  from  which  he  can  derive  no  advantage,  which 
evidently  and  justly  bad  so  much  wei^t  in  the  mind  of  that 
learned  judge,  would  seem  to  bring  these  books  within  the  prin- 
ciple on  which  entries  made,  either  in  the  course  of  duty  or 
against  interest,  are  admitted.  And  it  has  been  accordingly 
remarked,  by  a  writer  of  the  first  authority  in  this  branch  of  the 
law,  that  after  it  has  been  determined  that  evidence  may  be  ad- 
mitted of  receipts  of  payment,  entered  in  private  books  by  per- 
sons who  are  neither  obliged  to  keep  such  hooka  nor  to  account 
to  others  for  the  money  received,  it  does  not  seem  any  infringe- 
ment of  principle  to  admit  these  books  of  rectors  and  vicars. 
For  the  entries  cannot  be  used  by  those  who  made  them ;  and 
there  is  no  legal  privity  between  them  and  their  successors.  The 
strong  leaning,  on  their  part,  in  favor  of  the  church,  is  nothing 
more,  in  legal  consideration,  than  the  leaning  of  every  declarant 
in  favor  of  his  own  interest,  affecting  the  weight  of  the  evidence, 
hut  not  its  admissibility.  General  observations  have  occasion- 
ally been  made  respecting  these  books,  which  may  seem  to  au- 
thorize the  admission  of  any  kind  of  statement  contained  in  them. 
But  such  books  are  not  admissible,  except  where  the  entries  con- 
tain receipts  of  money  or  ecclesiastical  dues,  or  are  otherwise 
apparently  prejudicial  to  the  intercuts  of  the  makei-a,  in  the 
manner  in  which  entries  are  so  considered  in  analogous  cases.' 
And  proof  will  be  required,  as  in  other  cases,  that  the  writer  had 
anthority  to  receive  the  money  stated,  and  is  actually  dead;  and 
that  the  document  came  out  of  the  proper  custody.' 

*  Phil,  k  Am.  on  Eviil.  822,  S23,  ind  ausea  in  n.  (2)  tind  (S) ;  1  PhU.  End.  808, 
n.  (1),  (2)1  Ward  a.  Fomfnt,  6  Sim.  476. 

■  Gresleron  Evid.  223,  S21;  Caniugton  n.  JouM,  3  Sim.  &8tii.  135,  lU  :  Puigal 
%  NieholMui,  1  WighW.  68. 
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CHAPTER  IX. 

OP  DTIMQ   DECLARATIOK& 

§  156.  DTing  d«oUr*tioiu.  A.  fourth  exception  to  the  role,  re- 
jecting hearsay  evidence,  is  allowed  ta  the  case  of  dying  declara- 
tiont.  The  general  principle  on  which  this  species  of  evidence 
is  admitted,  was  stated  by  Lord  Chief  Baron  Eyre  to  be  this, — 
that  Uiey  are  declarations  made  in  extremity,  when  the  party  is 
at  the  point  of  death,  uad  when  every  hope  of  this  world  is  gone; 
when  every  motive  to  falsehood  is  silenced,  and  the  mind  is  in- 
duced, by  the  most  powerful  considcrationB,  to  speak  the  truth. 
A  situation  so  solemn  and  so  awful  is  considered  by  the  law  as 
creating  an  obligation  equal  to  that  which  is  imposed  by  a  posi* 
tive  oath  in  a  court  of  justice.^  It  was  at  one  time  held,  by  re- 
spectable autliorities,  Uiat  this  general  principle  warranted  the 
admission  of  dying  declarations  in  all  cases,  civil  and  criminal ; 
hut  it  is  now  well  settled  that  they  are  admissible,  as  such,  only 
in  cases  of  homicide,  "where  the  death  of  the  deceased  is  the 
subject  of  the  chai^,(a)  and  the  circumstances  of  the  death  are 

1  Rex  ti.  Woodcock,  S  Leach's  Cr.  Cu.  SS6,  567 1  Dnininiond'B  Cur,  1 1«Bch'B  Cr. 
Cu.  S78.  Th«  nile  of  the  Goiuan  civil  \*,w  mi  the  nmc  '  >  MoTti  proximuin,  nra 
moribnndam,  non  pnesumenduni  eat  mentiri,  nee  esse  immmiorem  utlatii  sternn ; 
licet  non  pmsmniitar  ttmper  Ainen  TBram."  Mucird.  De  Pnibet.  Cnncl.  1080.  la 
the  earliest  rcnortnl  cnw  on  thU  subject,  the  avidance  was  admitted  withinit  objection, 
and  appaiently  on  this  genaral  ground.  Bex  d.  Reaeon,  6  State  Tr.  ISS,  201. 
The  rule  of  the  common  law,  under  whiuh  this  evidence  is  admitted,  ia  held  not  to  be 
repealed  bv,  nor  inconsittent  with,  those  express  proTisioDS  of  conatitutioaal  law,  which 
aecure  to  the  person  accused  of  a  crime  tlie  right  to  be  confronted  with  the  nitnessM 
(KAinst  him.  Anthony  «.  State,  1  Heigs,  265  ;  Woodaidea  v.  State,  %  How.  (Miss.) 
655,  {b) 

(a)  Crookham  t>.  State,  6  W.  Vn.  GIO.  that  State  in  praaecatinns  for  abortion 
Bat  where  hv  statute  certain  crlmea  are  which  result  in  the  death  of  the  penon 
expressly  declared  to  be  murder  or  man-  operated  npon,  was  thoroughly  diacnsard. 
slauf;hter  if  they  result  fatally,  for  in-  It  was  argued  by  connsel  for  the  State, 
stance,  procuring  an  abortinn  which  kills  that  the  death  of  the  woman,  when  It  oc- 
the  mother,  the  deelamtion  is  admissible  cnra,  is  a  necessary  ingredient  of  the  of- 
at  the  trial  of  an  indictnient  for  each  a  fence,  under  the  statute  of  Pennaylrania, 
orime.  State  r.  Dickinson,  il  Win.  899.  and  thrrerore  would  bring  the  case  within 
In  a  recent  case  in  PennsyWaniA  (Railing  the  rule ;  and  that  the  death  ia  in  part,  at 
V.  Com.,  110  Pa.  St  lOD),  the  qoestion  least,  the  subject  of  the  chaive.  The 
whether  each   evidence  is   idniiBsible  in  court,  howeyar,  held  that  the  death  was 

[b)  Com.  V.  Carj.  IS  Cush,  (Han.)  inson,  11  Wi«.  39S;  Campbell  v.  State, 
246;  Brown  i..  Com..  73  Pa.  St.  821;  Rob-    11  Qa.  8SS. 

bin*  V.  State,  S  Ohio  St.  ISli  State  p.  Dick- 
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the  subject  of  the  dying  declarations,  "'(c)    The  reasons  for  thus 

*  Rex-o.  Head,  2  B.  &  C.  SOS.  In  thin  c«se  th«  priaoner  had  been  coDricted  of  per- 
jaij  and  moved  far  a  new  trial,  because  convicted  againat  the  weight  of  evidence;  after 
which  he  ahot  the  prowcutor.  Upon  shaving  canse  against  tbe  rale,  the  counsel  for 
the  prosecution  offered  tbe  d;ins  dectarstions  of  the  prosi^ntor  relative  to  the  fact  of 
peijmy  ;  but  the  evidence  wan  adjudged  iiiadmiaaible.  Tha  same  point  wa«  rahid  by 
Bay  ley,  J.,  in  Rex  v.  Hutchinson,  who  was  indicted  for  adniuiBtf  ring  poinon  toa  wouuin 
pregnant,  hut  not  quick  with  child,  in  order  to  ginicure  abortioD.  2  B,  &  C.  SOS,  n. 
This  doctrine  was  well  considered  and  approved  in  Wilson  n.  Uoereni,  15  Johns.  28fl. 
In  Bez  V.  Lloyd,  4  C.  ft  P.  23S,  such  dedaratioas  were  rejected  on  a  trial  for  robbery. 
Upon  an  iiidiRtment  for  the  mnrder  of  A,  by  poison,  which  was  olao  taken  by  B, 
who  died  in  consequence,  it  was  held  that  the  dying  declarations  of  S  were  silinUai- 
ble,  [d)  though  the  prisoner  was  not  indicted  fbr  miudering  her.  Bee  p.  Baker,  S 
H.  &  Bob.  G3. 

no  part  of  the  facts  which  went  to  make  D4ily  v.  N.  Y.  &  N.  H.  B.  B.,  32  Conn, 

up  or  constitute  the  crime,  but  affected  3GS  ;  Waldele  v.  N.  Y.  Cent.  B.  R.,  10 

lal*  the  amount  of  the  punishment.    The  Hun  (If.  Y.),  09;  Friedman  f.  Railway 

eoart  further  said  that  if  the  statute  hsd  Co.,  7  Phila.  Rep.  Va  ;  Woot«n  v.  Wil- 

declared   that  when   death    resulted    the  kius,  89  Qa.  223. 

offence  should   be   mHnsliughtar  or   sny  (r)  People  v.   Euapp,  20  Hich.   118; 

rither  grade  of  homicide,  the  case  would  Want  ».  State,  7  Tex.  App.  laO  ;  Lister  «. 

be  enrirely  different.      Then    the  death  State,  1  Ter.  App.  780  ;  Walker  v.  State, 

would  be  an  essential  ingredient  of  the  of-  02  Ala.  192  ;  State  v.  Shelton,  2  Jones  (S. 

In  the  esse  of  People  and  his  assailant  were  held  not  admissible 

V,  usviB,  no  It.  X.  95,  where  the  statate  in  Uackett  c.  People,  Si  Barb.  370,  butin 

i*  i^uite  similar  to  the  Pennsylvania  stat-  Wright  v.  Stste,  41  Tex.  340,  they  were 

ute,  the  penalty  being  increased  whan  the  admitted  upon  the  question  uf  malice.     So, 

woman  dies  in  consequence  of  tha  nnlaw-  too,  if  the  expressions  used  are  too  vague 

fill  acta,  it  WRS  held  that  tbe  dyin^  decla-  and  indefinite  to  be  legal  evidence,  they  ere 

tation*  of  the  woman  were  incompetent  inadmissible,  as  "  it  is  hard  to  die  by  tbe 

on  the  genenl  ground  that  the  death  was  hand  of  another  and  leave  one's  family." 

not  the  subject  of  the  charne.     In  the  ewe  Crookham  «.  State,  5  W.  Vs.  G10 ;  piil, 

of  State  e.   Harper,  Si  Ohio  St.  7S,  the  J  1S9. 

satns  doctrine  wsa  held  under  a  atstnte  (in  The  case  of  Rei  «.  Raker,  which  is 

almost  identical  witb   the    Pennsylvania  stated  in  note  (I),  is  called  by  Mr.  Stephen 

statute.     The  Chief  Justice  said  :  "This  "acurions  case"  (Steph.  Dig.  Evid.  note 

was  an  indictment  for  unlawfully  using  sn  XVII.),  and  it  has  been  the  subject  of  much 

instrument  with  the  intent  of  producing  comment  in  Uter  cases.     The  ground  on 

abortion,  and  not  an  indictment  for  hoini-  which  tbe  declarations  ware  admitted  by 

eida.     Sute  v.  Barker,  28  Ohii>  SL  G83  ;  Coltman,  J.,  was  that  the  two  desths  by 

People  V.  Davis,  GO  N.  Y.  BO.     The  death  the  ssme  pnisoning  were  all  one  tranMU- 

was  not  the  sntgect  of  the  charge,  and  tion.     It  bos   bean   followed  in   Stste  v. 

was  sliced  onlyss  a  consequencs  of  tbe  Terrell,  12  Rich.  (S.C.)  821,  a  case  wher« 

lllsgal  act  charged,  which  latter  WM  the  the  facts  singularly  resembled  those  in  Rex 

only  subject  of  investigation."  On  the  other  c.  Raker,  and  in  which  Rex  r.  Baker  is  cited 

hand,  the  Supreme  (%urt  of  Indiana  has  with  approval  by  the  court,  and  also  in 

held  that  snch  dsclarstions  were  admis-  3t«te  v.  Wilson.  23  La.  An.  559,  in  which 

■ibie  in  an   indictment  under  a  similar  case,  two  iirrsons  were  killed  by  the  same 

ststnte.     Montgomery  v.   State,   SO  Ind.  bullet,  and  the  declarations  of  one  admitted 

S38.     Tfais  ease  in  Indiana  appears  to  be  on  ■  trial  for  the  death  of  the  other.     Rex 

the  only  one  in  a  court  of  last  resort  in  v.  Baker  wsa  rited  here  also  with  opproval. 

which  the  declarations    have   been   held  In  Brown  r.  Com.  73  Penn.  St  321,  how- 

admiasible.  ever.  Rex  v.  Baker  and  State  s.  Terrell 

In   other   criminal   cases  such   dscla-  were  criticised  by  the  court,  though  they 

ntions  ar«  not  admitted  (Reg.  b.  Hind,  considered  them  dilferent  from  the  case  st 

8  Cox,  C.  C.  800  ;   State  v.   Hnr^ier,   85  har.     The  fscts  in  that  case  weie  that  A., 

Ohio  St   7S  ;  Johnson  v.  Stnte,  GO  Ala.  for  whoss  murdertheprisoniTwssindtcted, 

UO ;  People  «.  Davis,  56  N.  Y.  95  ;  State  wu  found  dead  some  SCO  ysrda  from  his 

fl.  Bohau,  16 Kan.  407}  ;  norincivil  esses,  house,  in  which  his  vrife  was  found  at  tha 
TOL.  I.  — 16 
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restricting  it  may  be,  that  the  credit  iB  not  in  all  cases  due  to 
the  declarations  of  a  dying  person;  for  his  body  may  have  sur- 
vived  the  powers  of  his  mind ;  or  his  recollection,  if  his  senses 
are  not  impaired,  may  not  be  perfect;  or,  for  the  sake  of  ease, 
and  to  be  rid  of  the  importunity  and  annoyance  of  those  around 
him,  he  may  say,  or  seem  to  say  whatever  they  may  choose  to 
suggest*  These,  or  the  like  considerations,  have  been  regarded 
as  counterbalancing  the  force  of  the  general  principle  above 
stated ;  leaving  this  exception  to  stand  only  upon  the  ground  of 
tibe  public  necessity  of  preserving  the  lives  of  the  community  by 
bringing  manslayers  to  justice,  (e)  For  it  often  happens,  that 
there  is  no  third  person  present  to  be  an  eye-witness  to  the  fact; 
and  the  usual  witness  in  other  cases  of  felony,  namely,  the  party 
injured,  is  himself  destroyed.*  But,  in  thus  restricting  the  evi- 
dence of  dying  declarations  to  cases  of  trial  for  homicide  of  the 
declarant,  it  should  be  observed  that  this  applies  only  to  declara- 
tions oflEeredon  the  sole  ground  tiiat  they  were  made  m  ea^remit; 
for  where  they  constitute  part  of  the  ret  geatce,  or  come  within 
the  exception  of  declarations  against  interest^  or  the  like,  they 


jt  kod  badl;  beaten,  aioti ;  for,  it  tbtt  wen  all  dint  fa  reqnlBita 

She  recovered  infBcientlj  to  make  certain  to  render  the  dectarations  eTidence,  the 

declarations  relative  to  the  death  of  her  apprehenaiou  of  death  ahonld   have  the 

husband,  implicating  the  prisoner.     These  "      '    ■»■---    -=--    i- "  -"     _  .1  .   a 

were  offered  at  the  trial  and  admitted,  but 
(ID  appeal  the  full  court  reveraed  the 
judRnient 

The  fact  that  the  deeknmt  and  the  ^r-  aporehension  nf  beiu^  in  tutremU.     And 

■on  for  whose  death  the  priaouer  la  on  ttia),  altnongli  it  ia  not  in diBjien sable  that  then 

were  both  kilted  at  the  same  time,  or  in  should  be  no  other  evidenca  of  the  same 

the  same   brawl,   haa   )>een   held  several  facta,  the  rule  is  do  doubt  based  upon  the 

times,  insuflicient  to  admit  such  declare-  pmiimptioii  that  in  the  m^ority  of  a 


D.  Tenfl),  and  State  ti,  Wilsnii).     Proheblj  going  unpunished,  is  unquestionably  the 

if  the  two  deaths  are  idfatical  in  time  and  cbier  ground  of  this  exception  in  the  law 

place,  and  are  caused  by  the  same  weapon  of  evidence.     And  the  great  reason  why  it 

or  missile  or  means,   the  declarations  of  could  not  be  received  generally,  as  evidence 

either  victim  would  be  held  admissible  on  in  all  cssea  where  the  (acts  involved  should 

a  trial  for  the  death  of  the  other.  thereafter  come  in  qneation,  seems  to  be 

U)  It  is  not  recfivrd,  sava  Judf^e  &ed-  that  it  wants  one  of  the  most  important 

field,  upon  any  other  ground  than  that  of  and  indispensable  elements  of  tesUcaaQy, 

neceeaity,  in  order  to  prevent  mmder  going  that  nf  an  opportunity  far  cross-exeniina- 

unpnnished.     What  is  said  in  the  books  tion  Iw  the  party  sgainst  whom  it  is  offered, 

about  the  situation  of  the   declarant,  he  See  also  Railing  a.  Com.,  110  Ta.  St.  lOlt 

being  virtually  under  the   most  solemn  where  the  objections  to  this  evidsace  an 

■       ■            "      ■   forth. 


same  effect,  since 

it  would  place  the  de- 

clarant  under  the 

founded  in  fact.     But 

bolh  must  concur 

both  the  fact  and  the 

sanction  to  apeak  the  truth,  is  far  from    well 
preaenting  the  true  groand  of  the  admia- 
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are  admissible  as  in  other  cases,  irrespective  ol  the  fact  that  the 
declaraDt  was  under  apprehension  of  death.'(/)  \ 

§  157.  Orooncla  of  admiMion.  The  persons  vhose  declarations 
are  thus  admitted  are  considered  as  standing  in  the  same  situa- 
tion as  it  they  were  awom ;  the  danger  of  impending  death  being 
eqaivalent  to  the  sanction  of  an  oath.  It  follows,  therefore,  that 
where  tiie  declarant,  if  living,  would  have  been  incompetent  to 
testify,  by  reason  of  infamy,  or  the  like,  his  dying  declarations 
are  iiuidmissible.  ^  And,  as  an  oath  derives  the  value  of  its 
sanction  from  the  religious  sense  of  the  party's  accountability  to 
his  Maker,  and  the  daep  impression  that  he  is  soon  to  render  to 
Him'  the  final  account,  wherever  it  appears  that  the  declarant 
was  incapable  of  this  religious  sense  of  accountability,  whether 
from  infidelity,  imbecility  of  mind,  or  tender  age,  the  declara- 
tions are  alike  inadmissible. '(a)  On  the  other  hand,  as  the  tes- 
timony of  an  accomplice  is  admissible  against  his  fellows,  the 
dying  declarations  of  a  particepa  crimiitit  in  an  act  which  re- 
sulted in  his  own  death  are  admissible  against  one  indicted  for 
the  same  murder.B(&) 

*  Supra,  H  102,  IDS,  109, 110,  147,  148,  149.  To  iome  of  theso  cIum  mw  ht 
nrorred  the  casea  of  Wrislit  ■>.  Littlsr,  S  Btiir.  1244  ;  Avemn  e.  lA,  KlnnHird,  S  East, 
188  ;  and  tome  othen.  It  wu  once  thought  thut  the  djina  dsclaritions  of  the  imb- 
■crlMag  witnsti  to  a  forged  initniment  were  »dmmible  to  impeach  it ;  but  such  eri- 
dence  is  qoit  rqecled,  for  the  reasons  alrend;  Itated.  Supra,  {  126.  Bee  Stobart  u. 
Dryden,  1  If.  &  W.  SIG,  637.  In  Begina  v.  Titegaon  ^  al.,9  C.  &?.  413,  420.  tbn 
prisooers  were  tried  on  two  indictmenta,  —  one  tor  the  luarderofAnn  Stewart,  nnd  the 
other  for  a  rape  upon  her.  lu  the  former  case,  her  declarstiooa  were  rriect«d,  hecaase 
not  made  in  extremii ;  and  in  the  latter  ao  much  of  them  as  ihowed  that  a  i^rrndfiil 
ontrage  had  been  perpetrated  upon  her  vaa  received  as  part  of  the  ontrairo  itaelf,  beinc;, 
in  contemplation  of  law,  contemporaneous ;  but  so  much  a>  relnled  to  the  identity  of 
the  perpetrator!  waa  rejects.     Spo  also  Regina  v.  Hawett,  1  Car.  &  Manhm.  S34. 

1  Rex  n.  Drummond,  1  Leach'a  Cr.  Caa.  S78. 

'  Rex  B.  Piks,  3  a  ft  P.  598  ;  Reg.  ».  Perkina,  9  C.  4  P.  896  j  2  Mood.  Cr.  C. 
ISS  ;  2  Runaell  on  Crimea,  S8S. 

*  Tinckler'a  Case,  1  East,  P.  C.  S54. 

(/}  Inanrance  Co.  v.  Moaley,  8  Wall,  the  declarant  might  baTC  teatifled  him* 

807  ;  Brownell  r.  Pacific  R.   R.   Co.,  47  aelf,  the  objection  that  he  ma  infamoiii 

U6.3391  8tatei>.Shelt<>n,3Ji>ne»{K.C.),  or  an   infidel   ia  no  longer  a  bar  to  re- 

Iaw,  860 ;   State   D.  Peace,    1   Id.   251 ;  ceiTinfr  his  d<^ng  declarations.  If  othrr- 

Oliver  V.  State,  17  Ala.  587.  viae  admissible,  but  it  may  still  be  nrged 

(a)  The  leameil  author's  statement  of  to  the  jury  as  affecting  his  crwlibility. 

the  rale  of  law  on   this  point  must  be  People  w.  Chin  Mook  Row,  .11  CaL  697  ; 

modified  by  the  fact  that  the  law  of  the  People  v.  Sanford,   43  Cnl.  29  ;  State  b. 

competency  of  witnesses  has  been  largely  Elliott,  45  Iowa,  486  ;  State  v.  Ah  Lee, 

changed.     The  commoa-Uw  mloa  eiclnd-  8  Oreg.  214 ;   Qoodall  v.  3tat^  1  On^. 

ing  witnesses  for  infamy  or  infidelity  are  333.     But  it  is  still  a  cjnestion  how  much 

no  longer  in  fnrce  in  the  majority  of  the  religions  belief  is  necesaary  to  render  tb^' 

Sutea.     Paat,  §§  368-370,  8'72-3'78,  379.  witness  sufficiently^  aware  of  the  nature  of 

Now  by  statute  in  mo!it  of  them  these  an  oath  to  make  it  bindiuft  on  him,  and 

an  made  abjections  to  the  credibility  of  therefore   to   make  his  testimony    legal, 

the  witness,  before  the  jory,  and  not  to  Foil,  J  388,  notes. 

hi*  competency,  and  therefore,  aa  the  de-  (b)  State  n.  Thonmson,  1  Jones  (N.  C), 

eteMtknu  in  qnestLoa  at«  received  where  Law,  274 ;  pod,  {  149. 
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§  158.  Must  b«  mada  andar  a  aanaa  of  impandlng  deatb.  It  ib 
eBsential  to  the  admissibility  of  these  declarations,  and  is  a  pre- 
limioary  fact,  to  be  proved  by  the  party  offering  them  in  evidence, 
that  they  were  nui(2e  under  a  tente  of  impending  death  ;  but  it  is  not 
necessary  that  they  should  be  stated,  at  the  time,  to  be  so  made. 
It  is  enough,  if  it  satisfaotorily  appears,  in  any  mode,  that  tbey 
were  made  under  that  sanction;  whether  it  be  directly  proved  by 
the  express  language  of  the  declarant,  or  be  inferred  from  his  evi- 
dent danger,  or  the  opinions  of  the  medical  or  other  attendants, 
stated  to  him,  or  from  his  conduct,  or  other  circumstances  of  the 
case,  all  of  which  are  resorted  to,  in  order  to  ascertain  the  state 
of  the  declarant's  mind.'  The  length  of  time  which  elapsed  be- 
tween the  declaration  and  the  death  of  the  declarant  furnishes  no 
rule  for  the  admission  or  rejection  of  the  evidence;  though,  in 
the  absence  of  better  testimony,  it  may  serve  as  one  of  the  ex- 
ponents of  the  deceased's  belief,  that  his  dissolution  was  or  was 
not  impending.  It  is  the  impression  of  almost  immediate  dis- 
solution, and  not  the  rapid  succession  of  death,  in  point  of  fact, 
that  renders  the  testimony  admissible.^  (a)    Therefore,  where  it 


Rex  V 


31S. 

'  In  Woodcock's  Cfiae,  2  Leach's  Cr.  da.  CSS,  the  declanitlonB  irers  niRde  toitf- 
nght  hours  heton  death ;  in  Tinckler's  Case,  1  Ewt,  P.  C.  SCI,  some  at  tbeui  vera 
made  ten  days  Wore  de«th  ;  and  in  Rez  e.  Hosle^,  1  Mood.  Cr.  Crs.  97,  thry  wen 
made  eleven  dajs  twrore  death ;  and  were  all  received.     In  this  last  iiiatatice,  it  a)>- 

Cred  that  the  snTgeon  did  not  think  the  case  bapeleiw,  and  told  i]\e  palieiit  xn  ; 
that  the  patient  thought  otherwini^.  Sre  also  Begins  v.  Howell,  1  Denie.  Cr. 
Cas.  1.  In  Rex  v.  Bonner.  S  C.  &  I'.  3S6,  they  were  made  three  days  before  death. 
And  lee  Smith  v.  State,  D  Hnmph.  9  ;  Iiagan  b.  State,  Id.  24. 

{a)  People  v.  McLanghliu,  i4  Cnl.  435',  speedy  dentil,  the  decUrstion  baa  be<>n  ad- 
People  V.  Ah  Dat,  49  id.  S5S  ;  StarkeT  mitted.  Tims  in  Swisher's  Oise,  26  Grntt. 
D.  People,  17  III.  17  ;  Scott  ■.  Penple,  88  S63.  ten  days,  and  in  Com.  v.  Hanev,  127 
Id.  608  ;  Kehae  v.  Cr)ni.,  85  Pb.  St.  127  ;  Mass.  465,  four  days, and  in  Kehoeii.  C^om., 
Com.  e.  Britton,  1  Leg.  Oaz.  Rep.  613  i  85  Pa.  St.  127,  two  days  elapsed,  and  the 
Jnckson  v.  Cam.,  19  Gratt.  (VaJ  ^56;  declnration  was  admitted,  while  in  Ex 
Swisher  p.  Com,,  28  Id.  988;  Com,  v.  parte  Nettles,  68  Ala.  268,  deatb  ensneil 
Boberts,  108  Mass.  298  ;  State  v.  Black-  only  six  dnvs  nfter,  bnt  the  declarant  had 

bnm,80  N.  C.  47*  :  State  p.  McEvoy,  9  -   -  ^---    -    "  "- '  ''--  '--'—■'— 

S.  C.  ao8;  Stale  r.  McCanoQ,  51  Mo.  180  ; 

Johnson  c.    Stnte,    47   Ala.   9 ;    May  v. 

State,   65  Ala.   39;    SUte  v.   Daniel,  81 

La.  An.  91 ;  Roberts  t.  State,  5  Tex.  Ap.  snid,   "  Yes,  who  knows  but  I  mn;  get 

141.  well"  (Jackson  «.  Com.,  19  GratL  856], 

There  have  been  great  variations  in  the  or,    "If  I   die,  I  hope  to  meet   you   in 

length  of  time  whieh  may  elapse  after  the  heaven  ;  good-bj  "  (State  v.  Medlicott,  9 

declaration  iBniiideberorethedeathoccms,  Kan.  257),  or  even,  "I  have  no  ho|)f  at 

hut  in  all  those  rases  in  whifh  the  proa-  present"  <R,  *.  Jenkins,  L.  R.  1  Cr,  Cae. 

pect  at  the  time  of  the  utterance  was  of  R.  187),  the  declaration  was  njeoted.   Th« 
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appears  that  the  deceased,  &t  the  time  of  the  declaration,  had  any 
expectation  or  hope  of  recovery,  however  slight  it  may  have  l)een, 
and  though  deatii  actually  ensued  in  an  hour  afterwards,  the 
declaration  is  in&dmia8ble.^(&)  On  the  other  hand,  a  belief  that 
he  will  not  recover  is  not  in  itself  sufGcient,  unless  there  be  also 
tiie  prospect  of  "almost  immediate  dissolution."* 

§  159.  Only  aa  to  what  deooued  mlgbt  have  teatlfiad  to.  The 
declarations  of  the  deceased  are  admissible  only  to  those  things  to 
which  he  would  have  been  competent  to  teatify  if  sworn  in  the 
cause.  They  must,  therefore,  in  general,  apeak  to  facts  only, 
and  not  to  mere  matters  of  opinion;  and  must  be  confined  to 
what  is  relevant  to  the  issue,  {a)    But  the  right  to  offer  them  in 

*  So  niled  in  Welboro'i  Cue,  1  East,  P.  C.  SfiS,  S 
Crimu,  S8G  ;  Rei  «.  Haywnrd,  6  C.  A  P.  157,  160  ;  ] 
Sei  e.  Fagent,  7  C.  *  P.  238, 

*  Sach  wag  the  Uoguaga  of  Hnllock,  B.,  in  Rei  v.  Van  Butchell,  S  C.  &  P.  829, 
681.  See  «cc.  Woo.loock'g  Case,  2  Leach'a  Cr.  Cm.  597,  per  Ld.  C.  B.  Eyre  j  Rbi  d. 
Booner,  fl  C.  A  P.  386  ;  Common  weal  tli  r.  King,  2  Virg.  Cbs.  78  ;  CDUiaionwcultL  n. 
Qibaon.  III.  Ill  1  Commonwealth  v.  Vasa,  3  l^iah,  786  ;  State  -e.  Pull,  1  Hawks, 
4<2 ;  Rcgina  v.  Perkins,  B  0.  &  P.  395  ;  tu  c.  2  Hood.  Cr.  Caa.  ISG  ;  Hex  t.  Aahton, 
a  Lewis's  Cr.  Cas.  117. 

words  which  ikow  snch  lack  of  hope  may  wonld  have  been  objectionable  as  rtt  itUer 

he  nttcnd  offer  the  declaration,  if  they  ajtoi,  or  hearsay,  if  the  declarant  had  been 

•re  inch  ai  to  ihow  that  at  the  time  of  on  the  fltaa<),  are  inadmissible.    So,  where 

the  declaration  hope  was  fjone.     Stale  d.  C,  bting  poLsooed,  declared  that  the  cup 

Spencer,  SO  La.  An.  Pt.  1.  362  ;  State  v.  waa  handed  to  her  by  B,  who  said,  when 

Peace,  1  Jones  (N.  C),  Law,  251.    So  his  haorling  it  to  her,  it  was  given  her  by  A, 

declaratiotl  is  adlDissibla  if  made   while  the  declanltiou  was  held  inadmissible  at 

hope  lingera,  bnt  it  is  afterwards  ratilied  the  trial  of  A  for  poisoning  C.     Johnson 

by  him  when  hope  is  gone  (iteg.  v.  Steele,  v.  State,  17  Ala.  618. 
12  Cox,  C._  C.  168),  or  if  made  when  the        Opinions  are,  as  stated  in  the  text,  ia- 

declarant  is  withont  hope,  but  afterwards  admissible.     Where  A  was  shot  at  night 

he  is  encouraged  and  regains  confidence,  through  an  opening  in  his  house,  and  said. 

State  B.  Tilghman,  11  Ire.l.  (N.  C.)   Law,  "Bshot  mn,  though  I  did  not  see  him," 

618;  Swisher  D.  Com.,  26  Gratt.  (V^)e63.  this  was  held  to  be  a  statement  of  an  opin- 

If  the  wounded  man  is  encouraged  by  the  ion  of  A'a,  and  was  rejected.    State  v.  Wil- 

doctor  not  to  think  his  case  is  hopeless,  liams,  67  N.  C.  12.     But  it  is  not  opinion 

and  gires  no  indication  that  he  dissents  to  state  that  tbe  killing  wax  done  "  with- 

from  this  opinion,  there  is  not  sufficient  ont  pmrocation"  (Wroe  v.  State,  20  Ohio 

evidence  that  he  has  given   up  hope,  to  St  160)  ;  or,   "for  nothing"  (Roberts  «, 

admit  his  declaratioTis.     People  v.  Robin-  State,  5  Tex.  Ap.  Ill ),  and  it  is  therefore 

son,  2  Park.  C.  R.  235  ;  Er  parte  Nettles,  admissible.      And  whenever  nn    opinion 

eS  Ala.  268.  would  bx  admissible  if  given  by  Che  da- 

(b)  pRsk   B.  State,  50  N.  J.   I..  222  ;  clonnt  on  the  stand,  it  is  admisaible  in  t, 

Digb^  V.  People,  113  III,  125,     The  bur-  dnclaratinn,  as  in  rentrd  to  identity.     So 

den  ts  on  the  State  to  show  that  the  de-  where  A  said  at  firat  lie  did  not  recognixs 

clanvnt    hod   no  hope   or  expectation   of  hla  assailant,  hut  did  "as  aoon  as  he  com- 

recovery.    Peak  k.  State,  tupm.    The  fact  tnencsd  his  pmnka,"  this  waa  admitted. 

that  the  declarant,  having  the  opnortunity  Bmthprton  v.  People,  75  N.  Y.  169,    It  is 

had  made  no  spiritual  or  temporal  prepara-  held  that  n  dj-ing  declaration  of  the  de- 

tion  for  leaving  this  world  may  indicate  an  ceased,  wherein  he  states  that  the  sttni:k 

existing  hoiv,  hut  the  matter  is  for  the  on  him  waa  "  withont  reason,"  or  "  witli- 

Court  on  all  the  circumstances.     Digby  o.  out  cavise,"   or  waa   "intentional."  is  a 

People,  mfrrn.  statpment  of  fact  and  not  of  opinion,  and 

(»]   Therefore,  any  atatemeiiti  which  it  therefore  ■dmisslble.     Boyle  c.   Stat^ 
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evidence  is  not  rentricted  to  the  side  of  the  prosecutor;  they  are 
equally  admissible  in  favor  of  the  party  chai^d  with  the  death.' 
It  is  not  necessary,  however,  that  the  examination  of  the  deceased 
should  be  conducted  after  ttte  manner  of  interrt^ting  a  witness 
in  the  cause ;  though  any  departure  from  tills  mode  may  affect 
the  validity  and  credibility  of  the  declarations.  Therefore,  it  is 
no  objection  to  their  admissibility  that  they  were  made  in  answer 
to  leading  questions,  or  obtained  by  pressing  and  earnest  solici- 
tation.* But  whatever  the  statement  may  be,  it  must  be  com- 
plete in  itself;  for,  if  the  declarations  appear  to  have  been 
intended  by  the  dying  man  to  be  connected  with  and  qualified 
by  other  statements,  which  he  ie  prevented  by  any  cause  from 
making,  thoy  will  not  be  received.* 

§  160.  AdmlMlblUty  qnaatlon  for  the  jDds&  The  circuvutaneci 
under  which  the  declarations  were  made  are  to  be  thovm  to  the 
Judge;  it  being  his  province,  and  not  that  of  the  jury,  to  deter- 
mine whether  they  are  admissible,  (a)    In  Woodcock's  Caae,  the 

>  Bex  V.  aoife,  I  Hoo.  &  Rob.  551 ;  b.  a.  S  Lewis's  Cr.  Cm.  ISO. 

*  Bex  D.  Pageut,  7  C.  &  P.  238;  CommoDnraJth  o.  Vus,  3  Ldgh,  786 ;  B«  «. 
BeuoQ  el  al.,  1  StnL  499  ;  Rei  v.  Wgodcocic,  2  Leadi's  Cr.  Cbl  GB3. 

*  Commonirealtli  b.  Vaaa,  8  Leigh,  787. 

lOG  Ind.  470  ;  Fii;ne  v.  State,  61  HUa.  Law,  S74  ;  State  r.  Blackburn,  BO  N.  C. 

161 ;    People  o.   Abbott,  4  W.  C.   Ren.  *7*.     Contra,  Wroe  «.  St«te,  20  Ohio  St. 

132 ;  Sutc  V.  Nettlebuih,  SO  lowii,  SoZ.  460.     The  dsclnntion  itself  may  be  oaed 

ir  the  Bt&tetDenta  are  too  indeRnite,  or  by  cither  aids ;  People  n.  Eiiapp,  26  Mich. 

not  reluTtuit  to  the  iaiine,  they  are  also  113, 

inadmuaible.      Scott  r.    People,   63   111.  (n)    lo   tba  muority  of   the    United 

~~8  ;  Luby  v.  Com.,  13  Bush  (Ky.),  1 ;  Stalea,  the  rule  in  the  t«xt  u  adoiited.    It 

ople  B.  Olmatead,  80  Mich    '"      ""'-  = -^ — ' — -" *■-'->■ — .>..-:. 

ithod  of  eliciting  the  declc 
uot  aflect  its  adiausibility. 
made  in  answer  tn   questions 

writing,  tabscrtbed  and  sworn  to  by  the  atatements,  and  which  mi|;bt  be  dilGcult  to 

declarant      Com.   v.    Hanpv,   127   Ma««.  remoTe.   ThU  wasdonaiii  SwUher  u.  Com. 

155;  State  b.  Martin,  80  Wis.  SIH.     The  26  Gratt.  (Va.)  663.     Cf.  Bull's  Case,  It 

oath,  however,  gives  it  no  additiooal  Force.  Id.  618.     la  Johtiwii  v.  Stute,  47  Ala-  9, 

Cam.  t>.  Haney,  supra;  State  o.  Fntrier,  the  evidence  waa  heard  by  the  judge  in  the 

1  Hoast  (Del.)  C.  Ca.  I76.     The  witness  presence  of  the  jury,  who  were  cautioned 

by  whom  it  is  proved  need  only  be  able  to  not  to  regard  it  in  forming  their  VBtdiet. 

ere  the  anhstiiDcn  of  the  declnration,  not  5o  in  PeD].Ie  n.  Smith,  104  M.  V.  498,  it 

(  eiBct  words.     RoVrta  v.  State,  fi  Tei,  waa  helil  Chnt  the  necessary  preliminiicy 

Aiip.  HI  ;  pojt,  5  165,  notes  ;  Starke  c.  sjtainination   might,  in   th»  discretion  of 

People,  17  111.  17.     But  it  murt  be  ooro-  the  court,  be  conducted  in  tho  presence 

plete  as  to  the  jioints  it  undertakea  to  of  the  jury.     During  the  trial  of  tnat  pre- 

BtaC^,  not  fragmentBiy.     State  d.   Tatter-  liminnry  iitsue  the  jury  are  merely  In  the 

son,    16   Vt.   303;     McLean   v.  State,    16  attitude  of  a[«::tatOra.      They  have  no  con- 

Ala.  672 ;   pntt,   j  218 ;   People  v.   Chin  cem  with  it,  and  shoald  be  bo  instructed 

Jlouk  Sow,  il  Cal.  6B7.     If  evirlence  is  by  the  court.     Tho  admisaibility  of  tlie 

Kin  by  the  other  side  to  rebut  the  dec-  evidence,  is  genemlly  conceded  to  be  for 

tioii,  it  msT  he  snpportfd  by  other  cor-  the  Court.     Eehoe  b.   Com.,  SG  Pa.  St. 

tobantive  declatvtiona,  even,  it  seems,  il  127  :  State  v.  Frazier,  1  Hoast.  (Del.)  C. 

they  were  not  made  in  fear  of  immediate  Caa,  176.     In  Georgia,  however,  the  ques- 

(bath.  Stater. 'rhomuoD,lJone*(N.C.),  tion  whether  the  atkteinent  msmade  an> 
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whole  Bobject  Beema  to  have  been  left  to  Hie  jury,  under  the 
direction  of  the  court,  as  a  mixed  question  of  law  and  fact;  but 
Bubsequently  it  has  alwaja  been  held  a  qnestion  exclusively  for 
the  consideration  of  the  court,  being  placed  on  the  same  ground 
with  the  preliminary  proof  of  documents,  and  of  the  competency 
of  witnesses,  which  is  always  addressed  to  the  court.'  But,  after 
the  evidence  is  admitted,  its  credibility  is  entirely  within  the 
province  of  the  jury,  who,  of  course,  are  at  liberty  to  weigh  all 
the  circumstances  under  which  the  declarations  were  made,  in- 
cluding those  already  proved  to  the  judge,  and  to  give  the  testi- 
mony only  such  credit  as,  upon  the  whole,  they  may  think  it 
deserves.' 

§  161.  Daoiantioaa  la  wiitiag.  If  the  statement  of  the  de- 
ceased was  committed  to  writing  and  ngned  by  him,  at  the  time  it 
was  made,  it  has  been  held  essential  that  the  writing  should  be 
produced,  if  existing ;  and  that  neither  a  copy,  nor  parol  evidence 
of  the  declarations,  could  be  admitted  to  supply  the  omission.'  (a) 

>  Sud,  per  Ld.  EUeoboroagh,  in  B«t  o.  Hneki,  1  StaA.  S91,  S2S,  to  hare  bean  w 
tBsoWed  b;  all  ths  jnilges,  in  >  cuo  proposed  to  them.  Welbom's  Cnse,  1  East,  P,  C. 
860;  John'a  Case,  Id.  SSS;  Rex  r.  Tan  Butcbell,  8  C.  &  P.  929 ;  Rex  v.  Bonner,  6 
C.  ft  P.  8Se  ;  Rex  o.  SpiUbury,  7  C.  ft  P.  187,  190  ;  SUt«  v.  Poll,  1  Hawki,  444  ; 
Commonwtmlth  v.  Murray,  2  Aahm.  41 ;  Commonwealth  v.  Williams,  Id.  69 ;  Hill's 
Case,  2  Gratt.  G94 ;  HcDaoiel  d.  Stats,  8  Sm.  ft  M.  401.  Wh«R  the  dying  deponent 
d»c1ared  that  the  statement  was  "as  nigh  right  as  he  could  TMoUact,"  it  ms  held 
adtcisaibls.    Sutfl  v.  Fer^uiion,  2  Hill  (3.  CJ,  61S. 

*  2  SUrk.  EtIiL  263  ;  Phil,  ft  Am.  on  Evid.  804  ;  Rosa  n.  Gonid,  B  GTaenl.  204 ; 
Tasi'a  Case,  8  Leigh,  7S4.     See  also  the  remarks  of  Hr.  Evana,  2  Potb.  od  Oblig.  2G6 

il94),  App.  No.  16,  who  thinks  that  the  jury  ahoiild  be  directed,  preTious  to  conaider- 
ig  ue  effeot  of  the  evidence,  to  determins  ;  lat,  Whether  the  detseased  was  rsally  iu 
aach  drcnmataDces,  or  used  anch  eipiesEiona,  from  which  the  apprahenaioD  in  qnestioii 
was  infened  ;  Sd,  Whether  the  inference  iteduced  from  anch  circumstanceH  or  eiprea- 
iioai  is  correct ;  Sd,  Whether  the  deceased  did  make  the  declantiona  alleged  against 
the  aeeosed  ;  and  4th,  Whether  those  declarations  are  to  he  admitted,  aa  ainceie  and 
aocoiBta.     Trsnt'a  Cue,  HcNallj's  End.  835. 

•  Rei  V.  Oaj,  7  C.  ft  P.  280 ;  Trowtor-s  Case,  F,  8  Oeo.  I.  B.  R.  12  Vin.  Ahr.  118. 
119 ;  I.e*ch  s.  Simpson  et  al.,  1  Uw  ft  Eq.  68 ;  G  U.  ft  W.  800  ;  7  Dowl.  P.  C.  CIS ; 
■.  0.  8  Jnr.  6fi4. 

der  fear  of  death  is  left  to  the  Jury  on  the  makes  no  difference  in  the  admissibility  of 

whole  evidence.     Jackson  ».  State,  CS  Oa.  the  evidence,  and  it  is  only  a  case  of  com- 

SSS  ;  Dumas  r.  Slate,  62  Oa.  58.    Whether  patstive  reliability  of  etatements  in  writ- 

the  judge  will  hear  evidence  in  rebnttal  la  mgRnd  onl  ones  from  memory.    In  Com. 

not  dear.     It  hoe  been  held  in  Delaware  t>.  Haney,  127  Mass-  4GS.  the  Court  aaya : 

that  he  wonld  not ;  that  the  evidence  was  "  They  (i.  «,  the  words  of  the  declaration) 

admissible  when   the   State  haii   made  a  may  be  teatifled  to  by  any  witness  who 

prima  facie   case.      State  V.   Cornish,  6  heard  and  remembers  them  ;  the  written 

HaiT.    (Del.)   S02  ;    St«te  n.    Frnzier,   1  statement  was  a  contemporary  memoran- 

HonsL  (Del.  ]  Cr.  Cas.  176.     When  it  is  dnm  of  what  was  said,  and  the  witness  had 

before  the  jury,  however,  no  direction  by  a  right  to  refer  to  it  for  the  purpose  ol 

the  judge  as  to  its  farce  ia  allowed.     State  refreshing  bis  memory."    But  m  State  r. 

*.  McCanon,  61  Ho.  160.  Frannberg,  40  Iowa,  5S5,  the  declaration 

(a)  This  rule  does  not  seem  universally  was  taken  down  by  a  justice  oF  the  peaca 

adopted.     In  State  r.  Patteraon,   45  Vt  in  the  form  of  a  deposition.     Thedeciara- 

•08,  the  Ooart  say  the  loss  of  the  writing  tion  wa«  not  n«d  ovet  to  the  declarant. 
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But  where  the  declaratioDB  had  been  repeated  at  different  times, 
at  one  of  which  they  were  made  under  oath,  and  iufonnally  re- 
duced to  writii^  hy  a  witness,  and  at  the  others  thej'  were  not^ 
it  was  held  that  the  latter  mit^bt  be  proved  b^  parol,  if  the  other 
could  not  be  produced.'  If  the  deposition  of  the  deceased  has 
been  ta^en  under  any  of  tlie  statutes  on  that  subject,  and  is 
inadmiasible,  as  such,  for  want  of  compliance  with  some  of  the 
legal  formalities,  it  seems  it  may  still  be  treated  as  a  djiug 
declaration,  if  made  tn  extremit.* 

§  161  0.  Subatane*  onlj  raqnlrad.  It  has  been  held  that  the 
migtanee  of  the  declarations  may  be  given  in  evidence,  if  the  wit- 
ness is  not  able  to  state  the  precise  langu^e  used.^  And  we  hare 
already  seen  that  it  is  no  objection  to  their  admissibility,  that  thej 
were  obtained  in  answer  to  questions  asked  by  the  by-standers, 
nor  that  the  questions  themselTes  were  leading  questions;  and 
that,  if  it  appear  that  the  declarations  were  intended  by  the  dying 
person  to  be  connected  with  and  qualified  by  other  statements, 
material  to  the  completeness  of  the  narrative,  and  that  this  was 
prevented  by  interruption  or  death,  so  that  the  narrative  was  left 
incomplete  and  partial,  the  evidence  is  inadmissible.* 

§  161  b.  DeoUratloiu  by  algiia.  The  testimony  here  spoken  of 
may  be  given  as  well  b^  tigna  as  by  words.  Thus,  where  one, 
being  at  the  point  of  death  and  conscious  of  her  situation,  but 
unable  to  articulate  by  reason  of  the  wounds  she  had  received, 
was  asked  to  say  whether  the  prisoner  was  the  person  who  had 
inflicted  the  wounds,  and,  if  so,  to  squeeze  the  hand  of  the  in- 
terrogator, and  she  thereupon  squeezed  his  hand,  it  was  held  that 
this  evidence  was  admissible  and  proper  for  the  consideration  of 
the  jury.*  (a) 

*  Rez  V.  Rruoo  tt  al.,  I  Str.  409.  GOO. 

*  Rei  V.  Woodcock,  3  I^Mch,  Cr.  Cns.  E63  ;  B»  v.  CallsgluD,  HcNk11;'i  Brld. 
SBS. 

I  HontpnneiT  p.  State,  11  Ohio,  121 ;  Word  v.  State,  8  BImU.  101.  And  tea 
mfra,  %  165  ;  anU.  i  150. 

3  Veas's  Case,  S  Leigh,  78fl  ;  tupra,  %  1E9. 

■  Commonw«alch  n.  Caae;,  11  Cash.  117  ;  b.  c.  fl  Honthl;  Lrw  Bep.  p.  203. 

noi  signed  by  him,   >nd    waa  held   io-  State,  8  Tex.  App,  1  ;  State  *.  Cameiui, 

Rdniisnble.      In    State    v.    BuIUvbd,    61  2  Chand.  (Wis.)  173;  People  v.  Glenn,  10 

lowB,  142,  it  u  laid  that  if  a  writing  ia  Cal.  32  ;  Collier  v.  State,  20  Ark.  86. 
Bigned  hy  the  declarant  or  read  to  and  (a)  In  bia  opinion  Shaw,  C.  J.,  thoa 

aaaented  to  by  bim,  it  mnat  be  produced,  statea  the  gronnds  of  ita  admiwfbilit; : 

bnt  ir  it  is  a  mere  mernorandntn,  made  "  In  regard  to  the  matter  before  the  court. 


by  witneas,  it  need  not  be.     Cr.  State  «.     and  the  admiasibility  of  the  signB  b;  Hrs. 

-it — j._   ,,  i._.   orn      «  — j„,  gt,tg.     Taylor,  in  — '-  •-  "■ ■ '  — 

ind  othera    her,  it  ia  to 


ISreeday,  11  lona,  S50,     If  aeTeral  state-     Taylor,  in  reply  to  the  qnei 
lerved  that 


not,  parol  evidence  n»;  nndonbtedlv  be    aigna  ;  some  are  made  hy  the  month,  and 
gireb  of  tboM  not  is  writing.    KmM  a.     otLen  by  tin  hands.    Then  waa  a  (dTil 
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§  162.  Appreciation  of  tli«  welgbt  of  anoh  deolaratloiu  aa  evldanaa. 
Though  these  declarations,  when  deliberately  made,  under  a  sol- 
emn and  religiouB  sense  of  impending  dissolution,  and  concerning 
circumstances,  in  respect  of  which  the  deceased  was  not  likely  to 
have  been  mistaken,  are  entitled  to  great  weight,  if  precisely 
identified,  yet  it  is  always  to  be  recollected  that  the  accused  has 
not  the  power  of  cross-examinatioTi, —  a  power  quite  as  essential 
to  the  eliciting  of  all  the  truth,  as  the  obligation  of  an  oath  can 
be ;  and  that  where  the  witness  has  not  a  deep  and  strong  sense 
of  accountability  to  his  Maker,  and  an  enlightened  conscience, 
the  paasioQ  of  anger  and  feelings  of  revenge  may,  as  they  hare 
not  unfrequently  been  found  to  do,  affect  the  truth  and  accuracy 
of  his  statements,  especially  as  the  salutary  and  restraining  fear 
of  punishment  for  perjury  is  in  such  cases  withdrawn.  And  it 
is  furrier  to  be  considered,  that  the  particulars  of  the  violence 
to  which  the  deceased  has  spoken  were  in  general  likely  to  have 
occurred  under  circumstances  of  confusion  and  surprise,  calcu- 
lated to  prevent  their  being  accurately  observed,  and  leading  both 
to  mistakes  as  to  the  identity  of  persons,  and  to  the  omission  of 
focta  essentially  important  to  the  completeness  and  truth  of  the 
narrative.' 

1  Phil,  ft  Am.  OD  Evid.  805,  80e ;  1  Phil.  Evid.  2S2  ;  2  Jahas.  SS,  Sa,  per  Uvxog- 
•ton,  J.  Sm  &1so  Mr.  Etsdh's  otnervstioiis  on  the  grvai  caution  to  be  obaerred  In  ui« 
nan  of  thia  kind  of  evidence,  in  2  Poth.  OU.  25S  (3S3) ;  -2  Stark.  Erid.  2SS.  See  slao 
Bu  «.  Aahton,  3  Lewin's  Cr.  Cm.  1*7,  per  Alderaon,  B. 

case  tried  in  Berkshire  county,  where  a  suit  in  «Qoh  >  manner  as  to  reader  it  probablo 

m*  brought  uainst  a  railroad  eompany,  that  she  undantood,  and  was  at  the  aams 

and  the  qneation  iraa,  vhether  a  femala  time  consciouB  that  ahe  oould  not  recoTer, 

who  waa  ran  OTHraurrived  the  accident  for  then   it   is  admiseible  eridence.      It  ia, 

any  length  of  time.     She  was  nnable  to  therefore,  tha  opinion  of  the  oourt,  that  the 

apeak,  but  vaiaaksd,  if  ahe  had  consciona-  circumstances  under  which  the  responses 

liese,  to  prsaa  their  handa,  and  the  testi-  were  f^iven  bj  Mrs.  Taylor  to  the  qnestioni 

moa;  was  admitted.     If  the  iojared  party  which  were  put  her  warrant  that  the  evi. 

had  but  the  actioD  of  a  eingle  finger,  and  dance  shall  be  ailmitted,  but  it  is  far  the 

with  that    finger  pointed   to  the   words  jury  to  iudga  of  ita  credibility,  and  of  tha 

"jea"and  "lu^"  utAiuweT  to  qoeatioos,  effect  which  shall  he  (^ven  to  it." 
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OF  THB  TESTIMOKT   07  WITNE8BES  aUBSEQUENTLT  DEAD, 
DISQCALIFIBD. 

§  163.  TeaUmony  of  d«o*uad  witnewea.  In  the  j^fth  clou  of 
exceptiona  to  tho  rule  rejecting  hearsay  evidence  ma;  be  included 
the  testimony  <(f  deceated  witneuet,  given  in  a  former  actio*,  be- 
tween the  same  parties;  though  thia  might,  perhaps,  with  equal 
propriety,  be  considered  under  the  rule  itsell  This  testimony 
may  have  been  given  either  orally  in  court,  or  in  vritten  deposi- 
tions taken  out  of  court.  The  latter  will  be  more  particularly 
considered  hereafter,  among  the  instruments  of  evidence.  But 
at  present  we  shall  state  some  principles  applicable  to  the  testi- 
mony, however  given.  The  chief  reasons  for  the  exclusion  of 
hearsay  evidence  are  the  want  of  the  sanction  of  an  oath,  and  of 
any  opportunity  to  cross-examine  the  witness.  But  where  the 
testimony  was  given  under  oath,  in  a  judicial  proceeding,  (a)  in 
which  the  adverse  litigant  was  a  party  (b)  and  where  he  had  the 
power  to  croBB-examine,  and  was  legally  called  upon  so  to  doi, 
the  great  and  ordinary  test  of  truth  being  no  longer  wanting,  the 
testimony  so  given  is  admitted,  after  t^e  decease  of  the  witness, 
in  any  subsequent  suit  between  the  same  parties.^  (c)  It  is  also 
received,  if  the  witness,  though  not  dead,  is  out  of  ihe  jurisdic- 
tion, or  cannot  be  found  after  diligent  search,  or  is  insane,  or 
sick,  and  unable  to  testify,  or  haa  been  summoned,  but  appears 

;  Glu8  V.  Beach, 

(a)  The  proceedings  mn»t  be  bafora  a  the  other  ia  not  admissible.   In  each  caBsa^ 

Court  which  properly  has  jurisdiction  of  if  the  eTidence  given  in  a  fonoBr  trial,  1^ 

the  ciise  ;  bat  mere  inronnalities  in  the  the  port;  who  is  deceased,  ia  ofTered  ID 

proceedings,  as  a  mistake  in  itDpanelliug  the  subaaqaent  trial,  the  otber  party  malt 

the  jury,  will  not  render  the  evidence  in-  also  be  allowed  to  testify.     Strickland  ». 

admissible  in  a  subsMinent  suit.     Suta  p.  Hodsan,  56  Miss.  2S5  ;  McDonald  >.  AI- 

Johnson,  12  Ner.  ISl.  len,   8  Bazt.   (Tenn.)  446.    Set,  poH.  S9 

(A)  Uanhsll  v.  Hancock,  SO  Cal.  85.  329,  330,  et  an.,  and  notes. 

In  many  of  the  States  where  by  statute,  (c)  Reynolde  v.   United  Statea,  SB  U, 

pertjea  to  a  anit  are  permitted  to  testify  3.   15G ;  Runh  *.  Rock  Island,  07  U.  S. 

in  their  own  behalf,  an  eicaptian  is  in-  693  ;  Coatigan  v.   Lunt,  127  Masa.  8S5 ; 

aerted  in  tlie  aUtute  which  provides  that  Yale  v.  Comatocb,  112  Id.  2(t7  ;  O'Brian 

when  one  pnrty  k  dead,  or  otherwise  nna-  «.  Com.,  6  Bush  (Ey.),  663 ;  SoUiTan  s^ 

Ue  to  give  his  taatimony,  the  testimony  of  State,  Q  Tez.  App.  S19. 
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to  have  been  kept  away  by  Qie  adverse  party.'  (d)    But  teBtimony 

■  Ball.  N.  P.  239,  2i3 ;  1  Stork.  Evid.  261 ;  13  Yin.  Abr.  107,  A.  b.  31  i  Godb. 
3SS  ;  Ktfx  t>.  ErUwell,  8  T.  R.  707,  721,  per  LiL  Kbujod.  As  to  the  effect  dF  iatarest 
Bnbanmeutlj  aiMiuired,  lee  mfra,  g  167.  Upon  tile  quetUoa  whether  this  kind  of  svi- 
dence  u  admianble  in  anv  other  uoiitinf^ncy  except  the  death  of  the  witneiB,  there  is 
■ODie  duicrepsnc;  among  the  American  authorities.  It  hai  beeu  refiued  where  the  wit- 
□eaa  had  Bubseqoaatly  become  iutereetwi,  but  was  living  and  within  raach  (Chest  d. 
Chess,  17  S.  k  H.  409  ;  Irwin  b.  Keed,  i  Yeatss,  G12)  ;  where  he  was  not  to  be  found 
within  the  jurisdiction,  but  was  reported  to  hare  gone  to  aa  adjoining  Stale  (Wilbur  v. 
Soldrn,  6  Cowel),  162)  ;  where,  siiiiie  the  former  trial,  he  had  bucoiiie  incompetent  by 
being  convicted  of  an  infamous  crime  (LeBaron  v.  Crombie,  14  Mass.  234);  where, 
though  present,  he  had  forgotten  the  facts  to  which  he  had  formerly  testified  (Dmvtua 
V.  Wells,  1  Nott  &  McCord,  409) ;  and  where  he  wu  proved  tu  have  left  the  Stale,  eflar 
being  summoned  to  attend  at  the  trial.  Finn's  Case,  6  Baud.  701.  Ib  this  last  esse  it 
was  held,  that  this  sort  of  t«fltimony  was  not  admissible  in  any  criminid  esse  whatever. 
In  the  cases  of  Lb  Baron  v.  Crombie,  Wilbur  r.  Selden,  and  alaa  iu  Crury  t.  Sprogue,  12 
Wend.  41,  it  was  caid  that  such  testimony  was  not  admissible  in  any  case,  except  where 
the  witness  was  shown  to  be  dead;  but  this  point  was  not  in  either  of  those  casi^dintctly 
iu  judgment ;  and  in  some  of  them  it  does  not  appear  to  have  been  fully  eoDsidered. 
Ou  the  other  hand,  in  Drayton  v.  Wells,  it  was  held  b;  Chevss,  J.,  to  be  admissible  in 
four  cases  :  1st,  where  the  witness  is  desd  ;  2d,  insane  ;  3d,  beyond  the  sesa  ;  aud  4th, 
where  he  hss  been  kept  away  by  contrivance  of  the  other  ratty.  See  also  Mooru  u. 
Pearaon,  6  Watts  t  Se^.  SI.  In  Hagill  b.  EauCfman,  4  3.  &  S.  317,  and  in  Carpenter 
V.  OnH,  G  S.  &  K.  162,  it  was  admitted  ou  proof  that  the  witness  had  removed  from 
Pennsylvsnia  to  Ohio;  it  was  also  admitted,  where  the  witness  vras  unable  to  testify, 
b;  nutson  of  aicktiesa,  in  Miller  v.  Uuesell,  7  Martin,  N.  a.  266  ;  and  even  where  he, 
b«iug  B  sheriff,  was  absent  on  official  duty.  Noble  o.  Martin,  7  Msrtiu  N.  s.,  232. 
But  if  it  ap|>aiin)  that  the  witness  was  not  fully  examined  at  the  former  trial,  Ms  testi- 
mony cannot  be  given  in  evidence.  Moble  n.  McCliut»ck,  ti  Watts  &  Serg.  5S.  If 
tite  witness  is  gone,  no  one  knows  whither,  and  his  place  of  abode  cannot  be  a.-(Certained 
by  diligent  inquiry,  the  case  can  hsnlly  be  distinguished  in  principle  from  thst  of  his 
death  ;  and  it  would  seem  that  his  former  testiuiony  ought  to  be  admitted.  11  he  is 
Dieielj  out  ot  the  jurisdiction,  hut  the  place  is  known,  and  his  testimony  con  be  taken 
under  a  comniisaion,  it  is  a  proper  esse  for  the  judge  to  decide,  in  his  discretion,  and 
npon  all  t)ie  circumstances,  whether  the  purposes  of  justice  will  be  best  served  by  issu- 
ing such  commission,  or  by  admitting  the  proof  of  what  he  formerly  testiSed. 

(<f)   Hndson  v.   Boos,   79  Mich.   ISO;  &  a  SIB)  ;  and  Ohio  (Summons  p.  f<tat^ 

Howard  «.  Patrick,  S8  Mich.  765  ;  Whit-  6  Ohio  St.  325);  and  Michigpn.     Howard 

aker  o.  Manb,  62  N.  B.  478 ;  Young  o.  v.  Patrick,  3S  Mich.  7B6.     But  not  so  iu 

Dearborn,  22  N.  H.  372;  Rothrock  o.  Gal-  Kentucky  (Collins  e.  Com.,  12  Bush,  271); 

laber,  91  Pa.  Sc  108  ;   Harler  v.  State,  nor  Nevada,  even  in  a   civil  suit   (Ger- 

67  Ala.  66.     In  England,  snch  testimony  hauser  b.   North  British,  &a.  Inn.  Co.,  7 

is  admissible  <mJy  in  civil  caaea,  when  the  Nev.  J76)  j  nor  Virginia.    Brogy  u.  Com., 

witness  is  ou/ o/iAejurwrfirfKni.    Ktephen,  10  Orstt.    722. 

Dig.  Evid.  art  32.     In  the  United  states         It  is  bUo  law,  in  most  if  not  all  of  the 

the  rule  varies.     In   Suilivaa  d.  Slate,  6  United  States,  that  the   testimony  of  a 

Tex.  App.  319,  it  waa  said  thst  if  the  wit-  witness  given  at  a  former  trial  is  sdinissi' 

ness  could   uot  be  found,  after  diligent  ble  if  he  is  kept  away  bv  the  other  party, 

inquiry,  such  testimony   was  admissible,  A  lecent  case  (Bevnolds'lf.  United  States) 

but  the  bare  fact  that  he  was  out  of  the  was  tried  first  in 'the  Territorial  Court  ot 

State  was  not  eaough.    In  Slusser  v.  Bur-  Ctah,  and  it  was  there  ruled  that  if  the 

lington,  47  Iowa,  300,  the  same  mling  was  witness  is  concealed  by  the  defendant  in 

in  etfect  made.     In  Shackelford  v.  State,  order  to  avoid  the  serrire  of  a  snhpmno,  it 

83  Arlt.   539,  where  it  was  proved  that  was  competent  for  the  Court  to  aMow  evi- 

such  diligent  iniiairy  had  been  made,  the  dence  of  her  testimony  in  a  former  trial  of 

evidence   was  admitted.     Cf.   Hurley  n.  the  same  case  to  go  to  the  Jury  ;  1  Utah 

State,  29  Id.  17.     In  California,  the  mere  Terr.  319,     The  <^ase  was  carried  up  to  the 

fact  that  the  witness  ia  out  of  the  State,  Supreme  Court  of  the  United  SUt™,  and 

•duita  such  evidence.     People  v.  Devins,  the  ruling  there  alfimied.      Revnold^  e. 

46  Cal.  1  Meyer  v.  Both,  61  Id.  682.    So  United  States,  93  U.  S.  155.   To'  the  same 

in  FennsylvunLa  {MagUt «.  Kauffioan,  i  S.  effect  is  Cook  v.  Stoul,  47  ill.  530. 


Pd.yCoogIe 


236  LAW  OF  ETICEKCE.  [PA.BT  It 

thug  offered  iB  open  to  all  the  objectiona  which  might  be  taken 
if  the  witness  were  personally  present"  And  if  the  witness  gave 
a  written  deposition  in  the  cause,  but  afterwards  testified  orally 
in  court,  parol  evidence  may  be  given  of  what  he  testified  viva 
voce,  notwithstanding  the  existence  of  the  deposition.*  (e) 

§  164.  Rwtriotions.  The  admissibility  of  this  evidence  seems 
to  tuTTi  rather  on  the  right  to  croes-examine  than  upon  the  precise 
nominal  identity  of  all  the  parties.  Therefore,  where  the  wit- 
ness testified  in  a  suit,  in  which  A  and  several  others  were  plain- 
tiffs, against  B  alone,  his  testimony  was  held  admissible,  after 
his  death,  in  a  subseqaent  suit,  relating  to  the  same  matter, 
brought  by  B  against  A  alone.i(a)  And,  though  the  two  trials 
were  not  between  the  parties,  yet  if  the  second  trial  is  between 
those  who  represent  the  parties  to  the  first,  by  privity  in  blood, 
in  law,  or  in  estate,  the  evidence  is  admissible,  (b)  And  if,  in  a 
dispute  respecting  lands,  anyfact comes  directly  in  issue,  the  tes- 
timony given  to  that  fact  ia  admissible  to  prove  the  same  point  or 
fact  in  another  action  between  the  same  parties  or  their  privies, 
though  the  last  suit  be  for  other  lands.'  The  principle  on 
which,  chiefly,  this  evidence  is  admitted,  namely,  the  right  of 
cross-examination,  requires  that  its  admission  be  carefully  re- 
stricted to  the  extent  of  that  right;  and  that  where  the  witness 

*  Wright  ti.  Tathun,  1  Ad.  k  EI.  3,  SI.  Thus,  where  the  witness  &t  the  formar 
trisl  wan  called  by  the  defeodant,  hut  was  interested  on  the  aide  of  the  plnintiff,  tni 
the  latter,  at  the  second  trial,  offtrs  to  prove  his  Tormer  teatimDiiy,  the  defendant  maf 
object  to  the  competeDoy  of  the  evidence,  on  the  ground  of  interest.  Crary  v.  Spragne^ 
12  Wmd.  *1. 

*  Todd  V.  E.  of  Winchdsea,  3  C.  4  P.  ?87. 

1  Wright  t>.  Tntharo,  1  Ad.  &  E[.  3.     But  see  Matthews  v.  Colbnrn,  1  Strob,  258. 

'  Outnim  V.  Horewood,  3  East,  316,  8G4,  S5G,  par  LA.  Ellenborongh  ;  Peake'a 
Bvid.  (3d  ed. )  p.  87  ;  Bull .  N,  P.  232 ;  Doe  o.  Derby,  1  Ad,  t  El.  878 ;  Doe  r.  Fos- 
ter, Id.  791,  n.  ;  Lewis  d.  C1ei^;es,  S  Bac.  Abr.  614  ;  ^belton  «.  Barbour,  2  Wash.  6« ; 
Rushworth  v.  Countess  of  Pembroke,  Hard.  *72  ;  Jarkson  v.  I^n-aon,  16  Johns.  Si4 ; 
Jackson  b.  Bfliley,  2  Johns.  17  ;  Powell  v.  Watera,  17  Johns.  17B.  See  also  Epliraima 
n.  Mnrdoch,  7  Blackf.  10 ;  Harper  v.  Barrow,  fl  Ired.  80 }  aealand  «.  Huey,  18  Ala. 
843. 

Aat«illnenoTinBanitT,if  itinof  neb  aaiDc  way.     Schearer  v.  Harber,  S3  Ind. 

a  nature  as  to  lend  to  a  belief  that  the  wit-  GSe. 

tiesa  will  soon  he  able  to  testif]',  the  judge  (a)  Philadelphia,  fee.  R.  R.  Co.  v.  How. 

may  in  his  discretion  postpone  the  trial,  ard,  18  How.  (U.  8,)  S07.    t'f.  Louisville, 

Taylor  on  Evid.  5§  4*4,  445  ;  Harrison  r.  ftc  B.  R  Co.  v.  Atkins,  2  Lea  (Tenn.), 

Bladeo,  3  Campb.  458.  248.     The  admiaaibility  of  such  evidence 

(e)   So  if   the    witness's    evidence   ia  is  stated  to  be  conditioued  on  the  right  of 

taken  down  bjaolerk,  it  may  be  provpd  crosa-eismination  in  O'Brien  v.  Com.,  fl 

as  well  by  parol  evidence.    Shackelfoid  Bush  (Ey.),  SS3,  and  State  v.  Johnson, 

V.  State,  83  Ark.  689.  12  Nev.  121. 

In  all   cases  in   which   such  evidence         (i)  Jackson  «.  Cri«y,  8  Wend.  (N.Y.) 

ii  admissifile,  the  eridence  of  an   inter-  251  :  Yale  v.  Comatock,  112  Hasi.  267  ; 

pnter,   who  translated  the    evidence    of  Indianapolis,  Ac.  B.  R.  Co.  o.  Stont,  fiS 

the    witnea^    may    be    jroved    in    the  Ind.  148. 
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incidentally  stated  matter,  as  to  which  the  party  was  not  per- 
mitted by  the  law  of  trials  to  cross-examine  him,  his  statement 
as  to  that  matter  ought  not  afterwards  to  be  received  in  evidence 
against  such  party.  Where,  therefore,  the  point  in  issue  in  both 
actions  was  not  the  same,  the  issue  in  the  former  action  having 
been  upon  a  common  or  free  fishery,  and,  in  the  latter,  it  being 
upon  a  several  fishery,  evidence  of  what  a  witness,  since  deceased, 
swore  upon  the  former  trial,  was  held  inadiuiaaible.'  (c) 

§  165.  Prsoia*  words  not  neoswaiy.  It  was  formerly  held,  that 
the  person  called  to  prove  what  a  deceased  witness  testified  on  s 
former  trial  must  be  required  to  repeat  his  preciie  wordty  and 
that  testimony  merely  to  the  effect  fA  them  was  inadmissible. '  {a) 

■  Marin  v.  Whiting,  7  Pick.  76.  Sm  also  Jackson  «.  WinohesUr,  i  Dall,  SOSj 
Epbmiriia  t>.  Murdoch,  7  Blackf.  10. 

»  4  T.  R.  290  ;  mid,  per  lA.  Keuyon,  to  bftve  been  so  "agreed  on  all  Imnda,"  npon 
an  oSa  to  prove  vbat  Ld.  PnlTuecstrin  had  testiGed.  So  held,  also,  bv  Wasliiiigton,  J., 
in  United  Statea  v.  Wood,  8  Wawh.  C.  C.  440  ;  1  Phil.  Evid.  20U  {aUj.  Sd  «l.  ;  Foa- 
tel   r.  Shaw,  7  Serg.  &  K.  163,  per  Duncan,  J. ;  Wilbur  v.  ISelden,  S  (Jowen,  165; 

(e)  The  testimony  of  a  witness  at  a  cor-  (n)  The  nils  is  now  well  sitabliahed  in 
oner'sinqveet  is  not  admiaaible  in  thesnb-  Massachusetts,  aa  th«  aathor  states  it  In 
aei|ueDt  trial  of  one  indicted  for  the  death  note  2.  Corey  v.  Janes,  IS  Gray,  S43; 
which  the  inquest  found,  because  the  de-  Woods  v.  Eeyes,  14  Allen,  23S.  'in  th« 
fondant  in  the  iudictraent  had  no  oppor-  recent  case  of  L'oatigan  v.  Lunt,  127  Mass, 
tunity  of  oross-eiaiaininK  the  wiueas.  S54,  where  a  witness,  produced  to  prore 
State  V.  Campbell,  1  Rich.  <S.  C.)  121.  the  testimony  of  a  deceased  witneu  at  a 
Teatimony  before  arbitrators  is  admissible  former  trial  of  the  caas,  having  taken 
in  a  subaeiiuent  trial  of  the  same  subject,  notes  of  such  iwrtH  of  the  teatimaoy  us  he 
by  the  anine  jmrtiea.  McAdamn  if.  Stil-  considered  material,  said  that,  on  refresh- 
well,  13  Pa.  SL  90  J  Bailey  V.  Woods,  17  ing  his  memory  by  his  notps,  he  could 
N.  H.  365.  GoiUra,  Jeasup  ti.  Cook,  S  N.  give  the  tabstanee  ai  the  imrda  of  the  tea- 
J.  L.  434.  timonj,  though  he  conlrl  not  give  the  tes- 

The  testimony  nf  witnesses  in  a  suit  1^  tiitiony  vivrd  for  toord,  the  court  held  that 

one  who  has  been  injured  by  the  negli-  this  was  arlmissible.     With  the  exception 

gence  of  a  railway  company  is  adniioaibte  of  Maaiachiisetls,  the  rule,  as  stateil  by 

m  an  nctinn  brongbt,  aubeeiiuently  to  the  the  anthor  in  the  text,  obtnins  genernlly, 

decease  of  the  former  plaintiff,  intestate,  and  the  witness  may  state  the  substance 

by  the  ailministratorof  hia  estate  against  of  whiLt  wan  sworn   nt  the  former  triaL 

the  same  railway  comran^,  to  recover  for  Bnch  v.  Sock  Island,  S7  0.  S.  893 ;  United 

the  same  injuries  of  the  intestate.     Indi-  States  ■■  Macomh,  5  Mcl^ean,  C.  C.  288 

ana]>oliii,  &c.  R.  R.  Co.  v.  Stoat,  Gfl  Ind.  (which  contains  a  very  good  iliscnoEiiDn  of 

148.  the  snliject) ;    Martin   n.    Cope,    S  Abb. 

Under  the  statntea  making  parties  to  a  (N.  Y.)  App.  Dec.    !S2;  Van   Buren  v. 

gnit  competent  witneees,  it  is  believed  Cockbara,  14  Bnrb.  (N'.  Y.)  113  ;  Brown 

that  the  evidence  given  by  a  party  who  e.  Com.,  73  Pa.  St  S21  ;  Jonea  <c.  Wood, 

has  since  died  would  be  admiasilile  nniUr  16  Pa.  St.  25 ;  Johnson  e,  Powen,  40  Vt. 

the  same  rules  as  that  of  an  ordinary  wit-  611  ;    Williams  r.  Willard,  28  VL  369  ; 

nesa  in  caaea  where  the  suit  comes  to  a  Emery  v.  Fowler,  39  Me.  326  ;  Ri^^cins  d. 

second  trial.     Strickland  v.   Hudson,  65  Brown,  12  Go.  271 ;   nnvia  v.  Sute,  17 

Miu.  235.     Where  the  complainant  in  an  Ale.  354 ;  Clealand  v.  Buey,  IB  Id.  34S  ; 

equity  suit,  afler  being  examined  oa  wit-  Kendrick  v.   State,   ID   Humph.  (Teim.) 

neas,  died  beforA  the  hearing,  and  the  suit  476  ;  Buie  n.  Carver,  7S  N.  C.  264  ;  Har- 

waa  revived  by  hia  eiecntora,  it  was  held  riaon  v.  Charlton,  42  Ions,  573  ;  Fell  v, 

that  hU  deunition  might  be  read  at  the  B.  C.  B.  &  M.  R.  R.  Co.,  43  loira,  177 ; 

hearing.     McOoDald   V.    Alden,   8  Boxt.  Gannon  c.  Stevrni,  13  Ean,  447;  WadtK 

(Tann.)  446.  SUtty  7  Baxt  (Teun.)  80. 
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But  this  Btrictness  is  not  dot  inaisted  upon,  in  proof  of  the  crime 

Ephnuoii  a.  Unrdoeh,  7  Blackf.  10.  Tha  Mme  rale  ii  applied  to  the  proof  of  djing 
dectaratiod.  Moutgumer;  «.  Ohio,  II  Ohi<^  421.  In  New  Jeraej,  it  bu  been  hdd, 
that  if  &  witnus  teitilies  that  ha  hu  ■  diKinct  nooUecdon,  indepenilFiit  of  hii  Dote^ 
of  the  fact  that  the  deoeaaed  wis  BTorn  as  »  wittmn  at  the  formet  trial,  of  irbat  he  waa 
produced  to  prove,  and  of  the  lubatance  of  what  he  then  stated,  he  may  rel;  on  his 
□otsi  for  the  laDgoBKe,  if  he  belieret  them  to  be  oorrect.  aioan  d.  Samera,  1  Spencer, 
6fl.  Ill  Uaaaachnaetta,  in  Commonwealth  v.  Richard,  18  Pick.  iS4,  the  mtneeae* 
did  iiot  state  the  preciw  irarda'used  bj  the  deceased  witness,  bnt  only  the  anbstance  of 
them,  from  recollection,  aided  by  notm  taken  at  the  time  ;  and  one  of  the  vitnessea 
testified  that  he  was  conSdent  that  he  stated  subatantirea  and  verbe  correctly,  hut  iraa 
not  certain  as  to  the  prrpoutions  and  cot^nnctions.  Yet  the  conrt  held  this  ineuffi- 
cient,  and  reqaired  that  the  testimony  of  the  deceased  witness  be  stated  tn  his  own 
laogoage,  ipnttimit  verbis.  The  pcnnt  was  afterwarda  raised  in  Warren  v.  Nichols,  S 
Met.  261  ;  where  the  witness  stated  that  he  could  give  the  Btihetancs  of  the  testimony 
of  (he  deceased  witness,  but  not  the  precise  langaage  ;  and  the  conrt  held  it  iusnffi- 
cient;  Habbard,  J.,  diMtntiaUe.  The  rule,  however,  as  laid  down  bv  the  conrt  in  the 
latter  case,  seems  to  recotfnize  a  distinction  between  givicK  the  substance  of  the  de- 
ceased witness's  testEmony,  and  the  snbetance  of  the  language ;  and  to  require  only 
that  his  language  he  stated  substantially,  and  in  all  material  particnIaTs,  and  not  ipni- 
nmit  verbU.  The  learned  chief  juKtice  stated  the  doctrine  as  follows:  "The  rule  upon 
which  evidence  may  be  given  on  what  a  deceased  witness  testified  on  a  fortner  trial 
between  the  same  parties,  in  a  case  where  the  same  queation  was  in  issue,  seems  now 
welt  established  in  this  commonwealth  by  anthorities.  It  was  fully  considered  in  the 
case  of  Commonwealth  v.  Richards,  18  Pick.  i34.  The  principle  on  which  this  rule 
rests  was  accurately  stated,  the  cases  in  support  of  it  ware  refen«d  to,  and  with  the  de- 
cision of  which  we  see  no  cause  to  be  dissatisfied.  The  general  rule  is,  that  oue  )ieraoQ 
cannot  be  heard  to  testify  aa  to  what  another  peraon  has  declared,  in  relation  to  a  fact 
within  his  knowledge,  and  bearing  upon  the  issue.  It  is  the  familiar  rule  which  ex- 
cludes hearsay.  The  reasons  are  obvious,  and  they  are  two:  Gnt,  because  the  aver- 
ment of  fact  does  not  come  to  the  jniv  sanctioned  by  the  oath  of  tiie  party  on  whose 
knowled^^  it  is  supposed  to  rest ;  and  secondly,  becsuse  the  party  upon  whose  inter- 
ests it  is  brought  to  bear  has  no  opportunity  to  cross-examine  nim  on  whose  suppoaed 
knowledge  and  varacitv  the  truth  of  the  fact  depends.  Now  tbe  rule,  which  admits 
evidence  of  what  another  said  oa  a  former  trial,  most  eflectoally  exclude  both  of  these 
reasons.  It  must  have  been  latimony  ;  that  is,  the  affirmation  of  some  matter  of  fact 
under  oath  ;  it  must  have  been  Ic  a  suit  between  the  same  partiea  in  interest,  so  as  to 
roake  it  stire  that  the  party,  against  whom  it  is  now  oKred,  bad  an  opportunity  to 
cross-examine  j  and  it  must  have  been  upon  the  same  subject-matter,  to  snow  that  his 
attention  was  drawn  to  points  now  deemed  important.  It  must  be  the  same  testimony 
which  the  former  witnesa  gRve,  because  it  comes  to  the  jury  under  the  sanction  of  his 
oath,  and  the  jury  are  to  weigh  the  testimony  and  judge  of  it,  as  he  gave  it.  The 
witness,  therefore,  must  be  able  to  state  tha  language  in  which  tha  testimony  was 
given,  avbslnntia/li/  anil  tn  alt  maleriai  parlioulars,  becanse  that  is  the  vehicle  W 
which  the  testimony  of  the  witness  is  transmitted,  of  which  the  jury  are  to  judge.  If 
it  were  otherwise,  tlie  statement  of  the  witness,  which  is  offered,  would  not  be  of  the 
testinioiiy  of  the  former  witness  ;  thst  is,  of  the  ideas  conveyed  by  the  former  witness, 
in  the  language  in  which  he  embodied  them  ;  but  it  woiilil  be  a  statement  of  the  pres- 
ent witness's  iinder^taudiiiK  ""A  com  prehension  of  those  ideas,  expressed  in  language 
of  his  own.  Those  ideas  may  have  been  misunderstood,  modiG^I,  pervarted,  or  colorM, 
by  passing  through  the  mind  of  the  witness,  by  his  knowledse  or  ignorance  of  the 
subject,  or  the  laugunge  in  which  the  testimony  was  given,  or  by  bis  own  pr^udices, 
predilections,  or  habits  of  thonaht  or  reasoning.  To  illustrate  this  distinctian, 
as  we  understand  it  to  be  fliecf  by  the  rases  :  if  a  witness,  remarkable  for  his 
knowledge  of  law,  and  his  intelligence  on  all  other  subjects,  of  great  quickness  of  appre- 
hension and  power  of  discrimmation,  should  declare  tliat  he  could  give  the  sub- 
stance and  enect  of  a  former  witness's  testimony,  but  could  not  recollect  hia  lan- 
guage, we  suppose  ha  would  be  excluded  by  the  nile.  But  if  one  of  those  remnrkable 
men  should  happen  to  have  beau  present,  of  great  stolidity  of  mind  upon  most 
subjects,  but  of  extraordinary  tenacity  of  memory  for  Inngiuigc,  and  who  would  say 
that  he  recollected  and  could  repeat  all  the  words  uttered  by  ths  witness  ;  although 
it  should  be  very  manifest  that  he  himself  did  not  understand  them,  ytt  his  testimony 
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of  perjury ; '  and  it  has  been  irell  remarked,  that  to  insist  upon  it 
in  other  eases  goes  in  effect  to  ezclnde  this  sort  of  evidence  alto- 
gether, or  to  admit  it  only  where,  in  most  cases,  the  particularity 
and  minuteness  of  the  witness's  narrative,  and  the  exactness  with 
which  he  undertakes  to  repeat  every  word  of  tiie  deceased's  testi< 
mony,  ought  to  excite  just  doubts  of  hia  own  honesty,  and  of  the 
truth  of  his  evidenca  It  seems,  therefore,  to  be  generally  con- 
sidered sufficient,  if  the  witness  is  able  to  state  the  substance  of 
whatwas  sworn  on  the  former  trial.^  But  he  must  state,  in  sub- 
stance, the  whole  of  what  was  said  on  the  particular  subject 
which  he  is  called  to  prove.  If  be  can  state  only  what  was  said 
<m  that  subject  by  the  deceased,  on  his  examination  in  chief, 
without  also  giving  the  substance  of  what  he  said  upon  it  in 
his  cr(»s-examination,  it  is  inadmissible.*  (b) 

§  166.  Uode  of  proof.  What  the  deceased  witness  testiEed 
may  be  proved  by  any  perion  who  will  swear  from  his  own  mem- 
ory; (a)  or  by  notes  taken  by  any  person  who  will  swear  to  their 

would  be  sdmisubls.  Tbs  witneaa  called  to  pioTe  former  teatinioiiy  must  l>e  able  tn 
MtUfy  one  otber  conditioa ;  namely,  that  he  u  able  to  state  all  tbat  Che  witness  t«s- 
tified  on  the  former  trial,  is  welt  Qpon  the  direct  as  the  crtwe-eiamiDatinn.  The  reason 
isobTiona.  One  part  of  his  itateiavnt  ma;  beqniilifled,  softened,  or  colored  by  another. 
And  it  would  be  of  no  avitil  to  the  party  aeaiDst  whom  the  witoess  is  called  to  state  the 
testimony  of  tlie  former  witness,  that  lie  has  bad  the  Hfcht  aud  opportunity  to  crn&9- 
enunine  that  former  witness,  with  a  view  of  diminishing  the  weight  or  impairing  the 
foroe  of  that  testimony  against  him,  if  the  wbole  and  entire  result  of  that  croes-exara- 
ination  does  not  accompany  the  testimony.  It  may,  perhaps,  be  said,  that,  with  these 
Tettrictions,  the  rule  is  of  little  value.  It  is  no  doubt  true,  that,  in  most  canes  of  com- 
plicated and  extended  teatimonj,  the  Joss  of  evidence,  by  tjie  decease  of  a  witness,  can* 
not  be  avoided.  But  the  same  result  follows,  in  most  cases,  from  the  decease  of  a  wit- 
nen  whose  testimony  has  not  been  preserved  in  some  of  the  modes  provided  by  law. 
Bat  there  are  some  cases  in  which  the  nile  can  be  usefully  applied,  as  in  case  of  testi. 
mony  embraced  in  a  few  worda,  — suck  as  proof  of  demand  or  notice,  on  notes  or  bills, 
—  cases  in  which  large  amounts  are  often  involved.  If  it  can  be  used  in  a  few  coses, 
coDsietantly  with  the  true  and  sound  principles  of  the  law  of  evidence,  there  is  no  rea. 
•on  for  rejecting  it  altogeUier.  At  the  ssroe  time,  care  should  be  taken  so  to  apply 
and  restrain  it,  tbat  it  may  not,  nnder  a  plea  of  necessity,  and  in  order  to  avoid  hard 
cases,  be  so  used  as  to  violate  those  principles.  U  is  to  bs  recollected,  that  it  is  an  ei- 
ception  to  the  general  rate  of  evidence,  supposed  to  be  extremely  important  and  neces- 
sary 1  and  unlena  a  case  is  brought  fully  within  the  reasons  of  snch  exceptions,  the  gen- 
eral rule  must  prevail."  See  8  Met  2fl4-266.  See  also  Marsh  o.  Jones,  21  Vt.  373. 
»  Hex  0.  Rowley,  1  Mood.  Cr.  Caa.  111. 

*  See  Cornell  d.  Green,  10  Sen.  &  R.  It,  16,  where  this  point  is  brieSy  bnt  power. 
fully  discussed  by  Mr.  Justice  Gibson.  See  also  Miles  v.  0  Hara,  4  Binn.  108  ;  Caton 
I-.  Lenox,  5  Randolph,  31,  38  ;  Hex  r.  Rowley,  1  Mood.  Cr.  C.  Ill  ;  Chess  v.  Cheta, 
17  Serg.  A  R.  40B,  411,  413  ;  Jackson  v.  Bailey,  2  Johns.  17  ;  2  Ross,  on  Crimes,  flSS, 
[ess],  (Sd  Am.  ed.)  ;  Slosn  v.  Somera,  1  Spencer,  Sfl  ;  Garmtt  b.  Johnson,  11  0.  k  J. 
173 ;  Canney's  Ca.<e,  9  Law  Rep.  408  ;  SUtit  v.  Hooker,  17  Vt.  65B  ;  Gildei^leeve  v. 
Caraway,  10  Ala.  280  j  Gould  v.  Crawford,  2  Barr,  89  j  Wsgers  ».  Dickey,  17  Ohio, 

4se. 

*  Wolfv.  Wyeth,  11  Serg.  &R.  149;  Oildersleeve  v.  Caraway,  10  Ala.  200. 

(a)  Bo,  it  has  been  proved  by  a  short- 
hand writer  who  testified  from  his  recol- 
lection i4  Uie  evidence  (Moore  c  Moore,  39 
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accuracy ; '  (h)  or,  perhaps,  from  the  necesaity  of  the  case,  by  ihe 
judge**  own  note*,  vbere  both  actions  are  tried  before  the  same 
judge ;  for,  in  such  case,  it  seems  the  judge,  from  his  position, 
as  well  as  from  other  considerations,  cannot  be  a  witness.*  But, 
except  in  this  case  of  necessity,  if  it  be  admitted  as  such,  the 
better  opinion  is,  that  the  judge's  notes  are  not  legal  evidence  of 
what  a  witness  testified  before  him ;  for  they  are  no  part  of  the 
record,  nor  is  it  his  ofGcial  duty  to  take  them,  nor  have  they  the 
sanction  of  his  oath  to  their  accuracy  or  completeness,  ^(c)     But 

I  Mayor  of  Doiica»t«r  v.  Day.  3  Taant  202;  Cbett  t.  Cbeas,  17  S«rg.  A  R.  40B. 
The  witnsBB,  ax  bas  beea  stated  m  ■  preceding  note,  must  be  able  to  testify,  from  bia 
ncollectioD  alone,  that  deueased  waa  awom  as  a  witmiaa,  the  matter  or  thing  which  ha 
was  oillsd  to  prore,  aad  the  aubataQce  of  what  he  stilted  ;  after  which  his  notsg  luaj  be 
admitted.    Sloati  v.  Somera,  1  Spencer  IN.  J.),  06  ;  lupra,  }  ISG,  n.  (£). 

*  Oiasaronl  ou  Evid.  002  ;  Tait  on  End.  132  ;  Bi^a  e.  Oaxanl,  8  C.  &  P.  6U; 
infra,  |  249. 

1  Hilea  v.  O'Hara,  1  Biun.  lOS  ;  Foster  v.  Shsv,  7  9erg.  A  R.  1E6  ;  Ex  parU  Lssr- 
iDODth,  6  Madd.  113  ;  Reg.  t>.  PlumtDsr,  8  Jur.  S22,  [wr  Guniey,  It. ;  Ldvingston  «. 
CoK,  8  Watts  it  SeTg.  61.  Courts  ezprswly  disclaim  any  power  to  eomiwl  the  pmduc- 
tion  of  a  judge's  notes.  Scou^ll  t>.  Campbell,  I  Chitty,  283;  Qrahnm  v.  Bowtiam, 
Id.  284,  n.  And  if  an  spplicatioQ  is  made  to  amend  a  verdict  by  the  judge's  not«s,  it 
can  be  made  only  to  the  jiidga  himself  before  whom  the  trial  was  hsd.  Id.,  2  Tidd'a 
Pr.  770,  933.  Where  a  party,  on  a  new  trial  beioi;  gtanteil,  pnicureil,  at  great  erpense, 
copies  of  a  short-hand  writer  s  notes  of  the  endence  given  at  the  former  trial,  for  the 
amount  of  which  bn  claimed  allowance  in  the  final  taxation  of  coats ;  the  claim  waa 
disallowed,  except  for  ao  much  ai  would  have  been  the  expense  of  waiting  on  the  judge, 
or  his  clerk,  for  a  copy  of  his  notes  ;  on  the  ground  tbst  the  latter  would  have  euBlc^. 
Crease  o.  Barrett,  1  Tyrw.  &  Grang.  112.  but  this  decision  is  not  conceived  to  aflect 
the  question,  whether  the  judge's  notes  would  have  been  adniissible  Wfore  another 
judge,  iF  objected  to.  In  Reeiua  e.  Bird,  G  Cox,  C.  C.  11,  2  Eng.  Law  &  Eq.  Hi,  the 
notes  of  the  jadj^,  before  whom  a  former  indictment  bad  been  tried,  were  admitted 
without  olijeclion,  for  the  purpose  of  ehowing  what  beatings  were  jiroved  at  that  trial, 
jn  order  to  supjiort  the  plea  of  aiUrtfaia  aeoait.  In  New  Bninswicic,  a  judge's  notis 
have  been  held  admissible,  though  objected  to,  ou  the  ground  that  they  were  taken 
under  the  sanction  of  an  oath,  and  that  such  has  been  the  practice.  Doe  e.  Murray, 
1  Allen,  y.  B.  Sifl.  But  in  a  recent  case  in  England,  on  a  trial  for  perjury,  the  notes 
of  the  judge,  bffore  whom  the  falsR  evidence  was  given,  bein^  oflered  in  proof  of  tliat 
pert  of  the  case,  Tslfourd,  J.,  refused  to  admit  them ;  observing,  that  "  a  judge's  ootea 
stood  in  no  other  position  than  snybody  else's  notea.  They  could  only  be  used  to  re- 
fresh the  memory  of  the  party  taking  them.  It  was  no  doubt  unusual  to  jiroduce  the 
t'  idge  as  a  wlinesH,  and  would  be  hiiihly  inconvenient  to  do  so  ;  but  tliut  did  not  nuilce 
is  notes  eviUcnce."     Regina  n.  Child,  C  Cox,  C.  C.  197,  203. 

Iowa,  *81)  ;  by  a  juror  who  testified  fnim  Wend.  (N.   Y.)  IBS;   Jones  v.   Ward,  % 

memorylHiitchingap.Coi^n,  59111.  70);  Jones  (N.  C),   L.  24. 

by  the  eoinmilting  megisimte  (Wade  <c.  (e)  Attempts  have  been  made  in  several 

State,  7  Bnxt.  (Tenn.)  SO)  ;   by  an;  one  casea  to  introduce  on  the  second  trial  of  a 

who  heard   the  witness.     Ruch  v.  Itock  case,  the  evidence  of  witnesses  as  contained 

Island,  97  U.  S.  flB3.  in  hills  of  exceptions  signe-i  by  the  trial 

(i)  Ppcnle  c.  Murphy,   i5   Cal.   I!7  ;  justice  at  tbeprevione  trial,  but  it  hasbeen 

Yale  V.   Conistoclt.    112   Mass.   2fl7.     It  nnifnrmly   rejected.     Elgin  «.  Welch,  23 

■eema  that  if  counsel  agree  on  the  testi-  111.  App.  18S  :  Leeser  o.  Boelchoff,  38  Mo. 

mony,  the   identifl cation   by  oath  is  no-  App.  41G.    Although  it  is  held  in  one  case 

necessary.     Jackson  v.  Jaclison,  47  Oa.  SB;  that  if  the  testimony  of  a  deceased  witness 

Earl  V.   Tupper,    4S    Vt.    273  ;    Nutt  e.  is  thus  invserved,  it  may  be  read  in  evi- 

Thompson,  09   N'.  C.   S4!l  ;   Coughlin  v.  denoe,  this  being  an  exception  to  the  gen- 

Haeuasler,  GO  Mo.  ]2S  ;  Rhine  v.  Robin-  eral  rule.     Cou^lin  v.  Eaeossler,  60  Mo. 

•on,  27   Pa.  St.  80 ;  Clark  v.  y<iK»,  16  12S. 
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in  chancery,  when  a  new  trial  is  ordered  of  an  issue  sent  out  of 
chancery  to  a  court  of  common  law,  and  it  is  suggested  that  some 
of  the  witnesses  in  the  former  trial  are  of  advanced  age,  an  order 
may  be  made,  that,  in  the  event  of  their  death  or  inability  to 
attend,  their  testimony  may  be  read  from  the  judge's  notes.* 

§  167.  When  Intareat  la  anbaaqnantlT  aoqnirsd.  The  effect  of  an 
intereit  ivi»eqaerMy  acquired  (a)  by  the  witness,  as  laying  a  foun- 
dation for  the  admission  of  proof  of  hia  former  testimony,  remains 
to  be  considered.  It  is  in  general  true,  that  if  a  person  who  has 
knowledge  of  any  fact,  but  is  under  no  obligation  to  become  a 
witness  to  testify  to  it,  should  afterwards  become  interested  in  ■ 
the  anbject-matter  in  which  that  fact  is  involved,  and  his  interest 
should  be  on  the  side  of  the  party  calling  him,  he  would  not  be 
a  competent  witness  until  the  interest  is  removed.  If  it  is  re- 
leasable  by  the  party,  he  must  release  it  If  not,  the  objection  . 
remains :  for  neither  is  the  witness  nor  a  third  person  compellable 
to  give  a  release ;  though  the  witness  may  be  compelled  to  re-  . 
ceive  one.  And  the  rule  is  the  same  in  regard  to  a  subscribing 
witness,  if  his  interest  was  created  by  the  act  of  the  party  calling 
him.  Thus,  if  the  charterer  of  a  ship  should  afterwards  com- 
municate to  the  subscribing  witness  of  the  charter-party  an  in- 
terest in  the  adventnre,  he  cannot  call  the  witness  to  prove  the 
execution  of  tbe  charter>party :  nor  ^11  proof  of  his  handwriting 
be  received ;  for  it  was  the  party's  own  act  to  destroy  the  evi- 
dence.^ It  is,  however,  laid  down,  that  a  witness  cannot,  by  the 
subsequent  voluntary  creation  of  an  interest,  without  the  concur- 
rence or  assent  of  the  party,  deprive  him  of  the  benefit  of  his  tes- 
timony.' But  tiiis  rule  admits  of  a  qualification,  turning  upon 
the  manner  in  which  the  interest  was  acquired.  If  it  were  ac- 
quired wantonly,  as  by  a  wager,  or  fraudulently,  for  the  purpose  of 
taking  off  his  testimony,  of  which  the  participation  of  Uie  ad- 
verse party  would  generally  be  proof,  it  would  not  disqualify 
him. 

*  HarnsTB  v.  Hargrav(>,  10  Jnr.  957. 

1  HoTil  V.  SCephftaBOD,  S  h\ng.  493 ;  Hamilton  v.  Williama,  I  Hayw.  130 ;  Jobnsaa 
*.  EDisht,  1  K.  C.  laM,  9S  ;  1  Miirph.  SSS  ;  Bennet  v.  Sobison,  S  Staw.  &  Port.  S27, 
S37  ;  SchaU  r.  Miller,  S  Whart.  I.^S, 

■  1  Stark.  Erid.  IIS  ;  Barleir  d.  Vawell,  Skin,  SSfl  :  Oeot^e  tr.  Fearoo,  cited  b;r 
BuUer,  J.,  iu  S  T.  R.  87  ;  Rei  p.  Foi,  1  Str.  852  ;  Long  ».  Bailin,  i  Ser^.  &  R.  232 ; 
Burgni  v.  Lsns,  S  Qreul.  ISG  ;  Jackaon  v.  Boniaey,  S  Johna.  Cos.  234,  237  ;  infrs, 

(a)  Under  tbe9tati]t«awhicb  exist  now  It  U  aunecessary,  tharafore,  to oonsider  tha 

in  most  of  the  tJnited  Slatea,  the  fact  that  mlaa   here  Uid  down.    Sw  pod,  \  886, 

a  witnen  U  inttral^  no  longer  goes  to  hia  ootei. 
•dmiMibilit;,  bat  merely  to  oia  uedibili^. 

TOL.  V  — 16 
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But  "  the  pendenfy  of  a  suit  cannot  prevent  third  persons  from 
transaetukg  bugiaess,  bona  fide,  with  one  of  the  parties ;  and,  if  au 
interest  in  the  event  of  the  suit  is  thereby  acquired,  the  comnjoQ 
consequence  of  law  must  follow, — that  the  person  so  interested 
cannot  be  examined  as  a  witness  for  that  party,  from  wh{Me  suc- 
cess he  will  necessarily  derive  an  advantage. "  *  Therefore,  where, 
in  an  action  against  one  of  several  underwriters  ou  a  policy  of 
insurance,  it  appeared  that  a  subsequent  underwriter  had  'paid, 
upon  the  plaintiff's  promise  to  refund  the  money,  if  the  defen- 
dant in  the  suit  should  prevail ;  it  was  held,  that  he  waa  not  a 
competent  witness  for  the  defendant  to  prove  a  fraudulent  coa* 
cealment  of  facts  by  the  plaintiff,  it  being  merely  a  payment,  by 
anticipation,  of  his  own  debt,  in  good  faith,  upon  a  reasonable 
condition  of  repayment'  And  as  the  interest  which  one  party 
acquires  in  the  testimony  of  another  is  liable  to  the  contingency 
of  being  defeated  by  a  subsequent  interest  of  the  witness  in  the 
subject-matter,  created  bona  fide,  in  the  nsual  and  lawful  course 
of  business,  the  same  principle  would  seem  to  apply  to  an  interest 
arising  by  operation  of  law,  upon  the  happening  of  an  uncertain 
event,  such  as  the  death  of  an  ancestor,  or  the  like.  But  though 
the  interest  which  a  party  thus  acquires  in  the  testimony  of  an- 
other is  liable  to  be  affected  by  the  ordinary  course  of  human 
affairs,  and  of  natural  events,  the  witness  being  under  no 
obligation,  on  that  account,  either  to  change  the  course  of  his 
busineaa,  or  to  abstain  from  any  ordinary  and  lawful  act  or  em- 
ployment ;  yet  it  is  a  right  of  which  neither  the  witness  nor  any 
other  person  cui  by  voluntary  act  and  design  deprive  him. 
Wherever,  therefore,  the  subsequent  interest  of  the  witness  haa 
been  created  either  wantonly,  or  in  bad  faith,  it  does  not  exclude 
him;  and  doubtless  the  participation  of  the  adverse  party  in  the 

*  S  CampK  3S1,  per  I^-  Ellenboniuffb.     The  caao  of  Bent  a.  Baker,  S  T.  R.  27, 

--'-'--•         '■       'iieitonaBiiiiilM-^--'-'- .^-:.  -  -<- ■-._.. — 

le  part  or  the 
1  taken  by  Lorrl  EUenhorough  was  Imfore  the   Supreme  Ckiurt  of  the  L'nited 


;o  have  been  iletemiiDett  on  a  aiiiiilar  principle,  aa  applied  to  the  oppoaiCe  stats 
oi  aca  :  the  aulMBnuent  intereHt,  tuMjnired  by  the  broker,  being  regarded  as  aUecCeil 
with  bad  faith,  on  the  part  of  the  aasared,  vho  object*^  to  hia  admiaaiau.    The  ilin- 


States  in  Winahip  v.  Bank  of  the  United  Statw,  5  Peters,  629,  641.  642,  646,  616,  53S, 
bnt  no  decision  vas  had  apon  the  question,  the  court  heing  eqndUv  dirided.  But  the 
same  doctrius  was  arterwards  discussed  and  recognized,  as  "  founded  on  the  plainest 
reasons,"  in  Kastniui  v.  Winshin,  14  Pick.  44;  10  Wend.  163,  164,  ace. 

'  Forrester  v.  Pigou,  S  Campb.  330 ;  s,  o.  1  M.  ft  9.  9 ;  Phelps  v.  Rile^,  8  Conn.  266. 
In  Bur;^  r.  Lane,  S  Oreenl.  166,  the  wilnesa  had  volantarily  entered  into  an  agree- 
meni  with  the  defendant,  ssainit  whom  he  had  an  aoCion  pending  in  another  court, 
that  that  action  should  abide  tha  event  of  the  other,  in  which  he  was  now  called  aa  a 
witness  for  the  plHintilT  ;  and  the  eonrt  held,  that  it  did  not  lie  with  the  defendant,  who 
was  party  to  that  agreement,  to  object  to  his  admiaailiility.  Bnt  it  is  obsarrablp,  that 
that  agrenmenC  was  not  made  in  dischnr^  of  any  res)  or  euppoeed  obligation,  an  in  For- 
n^ter  v.  Pif(oa  ;  but  was  on  a  new  auhject,  was  uncalled  for,  and  pirely  voluiitarj' ;  and 
therefore  sabjected  the  adverse  party  to  the  impalatioa  of  bad  &Uh  in  making  it. 
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creation  of  such  interest  would.  If  not  explained  by  other  circum' 
Btancea,  be  very  strong  prima  facie  evidence  of  bad  faith;  as  an 
act  of  the  witnesB,  uncalled  for,  and  out  of  the  ordinary  course  of 
bosiness  would  be  regarded  as  wanton.' 

§  168.  PrsTioua  dapoaltiiMi.  If,  in  caaes  of  disqualifying  in- 
terest, the  witness  has  previously  given  a  depotition  in  the  caute, 
the  deposition  may  be  read  in  chancery,  as  if  he  were  since  de- 
ceased, or  insane,  or  otherwise  incapacitated.  It  may  also  be 
read  in  the  trial,  at  law,  of  an  issue  out  of  chancery.  In  other 
trials  at  law,  no  express  authority  has  been  found  for  reading  the 
deposition ;  and  it  has  been  said,  that  the  course  of  practice  is 
otherwise ;  but  no  reason  is  given,  and  the  analogies  of  the  law 
are  altogether  in  favor  of  admitting  the  evidence. '  And,  as  it  is 
hardly  possible  to  conceive  a  reason  for  the  admission  of  prior 
testimony  given  in  one  form  which  does  not  apply  to  the  same 
testimony  given  in  any  other  form,  it  would  seem  clearly  to  result 
that  where  the  witness  is  subsequently  rendered  incompetent  by 
interest,  lawfully  acquired,  in  good  faith,  evidence  may  be  given 
of  what  he  formerly  testified  orally,  in  the  same  manner  as  if  he 
were  dead ;  and  the  same  principle  will  lead  us  farther  to  con- 
clude, that  in  all  cases  where  the  party  has,  without  his  own 
fault  or  concurrence,  irrecoverably  lost  the  power  of  producing  the 
witness  again,  whether  from  physical  or  legal  causes,  he  may 
offer  the  secondary  evidence  of  what  he  testified  in  the  former 
trial.  If  the  lips  of  the  witness  are  sealed,  it  ean  make  no  dif- 
ference in  principle,  whether  it  be  by  the  finger  of  death,  or  the 
finger  of  the  law.  The  interest  of  the  witness,  however,  is  no 
excuse  for  not  producing  him  in  court;  for  perhaps  the  adverse 
party  will  waive  any  objection  on  that  account.  It  is  only  when 
the  objection  is  taken  and  allowed,  that  a  case  is  made  for  the 
introduction  of  secondary  evidence. 

*  Sse  infra,  S  418,  whers  ths  mbject  u  amln  oontidered. 

1  This  is  noiT  the  established  practice  fn  chancery,  Oresley  on  Erid.  Sflfl,  Sfl7  ;  and 
in  Chess  v.  Chess.  17  ^x%.  &  R.  112,  it  was  cnnceded  by  Tod,  J.,  that  th«  reseon  and 
principle  of  the  rale  applied  with  equal  force  in  trialB  at  Uw ;  thongh  it  was  deemed 
in  that  case  to  hare  been  svttled  othencise,  by  the  coarse  of  decisiona  in  Pennsylvania. 
See  also  1  Stark.  E»id.  284,  285 ;  1  Smith's  Chan.  Pr.  344 ;  Ooase  r.  Tracy,  1  P.  W. 
387  ;  8.  a  2  Vem.  689 ;  Andrews  v.  Palmer,  1  Vea.  4  B.  21  ;  Lnttrell  v.  Heynell,  1 
Mod.  284  ;  Jooea  r.  Jones,  1  Cot.  Ch.  B.  1S4  ;  Union  Bank  <•.  Knapp,  3  Pick.  108, 
lOe,  per  Pntnam,  J.  ;  Wafer  d.  Hemken,  0  Bob.  (La.)  203.  See  ftlib  Setunmon  v. 
Scunmon,  SB  N.  H.  62,  G8. 
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CHAPTER  XL 

OF  ADHISaiOKS. 

§  169.  Admlsaloiu  uid  oonfMalona.  Under  the  head  of  excep- 
tion to  the  rule  rejecting  heareay  evidence,  it  has  been  usual  to 
treat  of  admUaiona  and  eo^fetgiona  by  the  party,  considering  them 
as  declarations  against  his  interest,  and  therefore  probably  true. 
But  in  regard  to  many  admisaioua,  and  especially  those  implied 
from  conduct  and  assumed  character,  it  cannot  be  supposed  that 
the  party,  at  the  time  of  the  principal  declaration  or  act  done, 
believed  himself  to  be  speaking  or  acting  against  bis  own  inter- 
est ;  but  often  the  contrary,  (a)  Such  evidence  seems,  therefore, 
more  properly  admissible  as  a  Bitf>stitute  for  the  ordinary  and 
legal  proof,  either  in  virtue  of  the  direct  consent  and  waiver  of 
the  party,  as  in  the  case  of  explicit  and  solemn  admissions ;  or 
on  grounds  of  public  policy  and  convenience,  as  in  the  case  of 
those  implied  from  assumed  character,  acquiescence,  or  conduct^ 
It  is  in  this  light  that  confessions  and  admissions  are  regarded 
by  the  Roman  law,  as  is  stated  by  Mascardus.  "Illud  igitur  in 
primis,  at  hinc  potissimum  ezordiar,  non  est  ignorandum,  quod 
et«i  confessioni  inter  probationum  species  locum  in  prtesentia 
tribuerimua;  cuncti  tamen  fere  Dd.  unanimes  sunt  arbitrati, 
ipsam  potius  esse  ab  onere  proband!  relevationem  quam  propria 
probationem. "  =    Many  admissions,  however,  being  made  by  third 

>  See  nipra,  i  11. 

»  Maacini.  De  Prolat.  vol.  i.  Qawit,  7,  n.  1,  10,  11  ;  Menoohiua,  De  Pmanrap. 
lib,  1,  Qnies.  62,  n.  6  ;  AtcUtu*,  De  Pnesamp.  pnr«  %  n.  4.  Tbe  Rotnsii  law  dia- 
angniahes,  with  ffrest  claamesB  and  precision,  between  eonfessintH  eairo  jurfirium,  and 
coafrwioiu  in  j-adieio;  treating  tlie  fonuer  u  or  very  little  and  often  of  no  weiglit 
iinlesa  corroborated,  and  the  latter  ae  generally,  it  not  always,  concliiBive,  even  to  the 
■  OTBrthTOW  of  the  praiuTnpHo  jvrU  ti  de  jun  ;  thuB  constituting  an  exception  to  the 
conclnaiTenesa  of  tliie  cksi  of  presaniptions.  But  to  gire  a  confession  this  effect, 
certain  tilings  an  easential,  which  Masc&rdus  cite«  out  of  Tancred  :  — 
"  Major,  ipontft,  (ciens,  contra  k,  nbi  jus  flt: 
Kec  nolura,  faTor,  iu  jiur«  repugnet,  et  hostft." 


[a)  The  qnestion  whether  the  admia-  adnuivrion  of  a  marriage,  if  it  ia  made  nn- 

(ion  is  agaitijtt  the  interest  of  the  party  der  drcumatencea  showing  it  to  be  against 

mUBt  be  decided  by  the  Court,  as  all  other  interest,  is  evidence  of  the .inarriage  against 

prelirainiiry  questions  of  the  admissibility  the    prrson    making   it      Greenawolt  t. 

ofevidence,  and  theirdecisionmostdepend  UcEnelley,  SG  Pa.   St   SS2  ;   Foniej  v. 

upon  the  endence  in  each  case.     Thus,  an  Hallacher,  8  S.  A  K.  IM. 
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persons,  are  receivable  on  mixed  grounds;  partly  as  belonging  to 
the  re8  geatce,  partly  as  made  against  the  interest  of  the  person 
making  them,  and  partly  because  of  some  privity  with  him  gainst 
vhom  they  are  offered  in  evidence.  The  whole  subject,  there- 
fore, properly  falls  under  consideration  in  this  connection.  t- 

§  170.  Distliignlahad.  In  Our  lav,  the  term  admission  is  usually 
applied  to  civil  transactions,  and  to  those  matters  of  fact,  in  crimi- 
nal cases,  which  do  not  involve  criminal  intent;  the  term  confee- 
tion  being  generally  restricted  to  acknowUdgments  of  guilt.  We 
shall  therefore  treat  them  separately,  beginning  with  admis- 
sions. The  rules  of  evidence  are  in  both  cases  the  same.  Thus, 
in  the  trial  of  Lord  Melville,  charged,  among  other  things,  with 
criminal  misapplication  of  moneys,  received  from  the  exchequer, 
the  admission  of  his  agent  and  authorized  receiver  was  held 
sufficient  proof  of  the  fact  of  his  receiving  the  public  money ;  but 
not  admissible  to  establish  the  charge  of  any  criminal  misapplica- 
tion of  it.  The  law  was  thus  stated  by  Lord  Chancellor  Erskine : 
"This  first  step  in  the  proof"  (namely,  the  receipt  of  the  money) 
"must  advance  by  evidence  applicable  alike  to  civil  as  to  crimi- 
nal cases ;  for  a  fact  must  be  established  by  the  same  evidence, 
whether  it  is  to  be  followed  by  a  criminal  or  civil  consequence ; 
but  it  is  e  totally  different  question,  in  the  consideration  of  crimi- 
nal OS  distinguished  from  civil  justice,  how  the  noble  person  now 
on  trial  may  be  aflEected  by  the  fact  when  so  established.  The 
receipt  by  the  paymaster  would  in  itself  involve  him  civilly,  but 
could  by  no  possibility  convict  him  of  a  crime."' 

§  171.  FartiM  to  th«  reoord  and  prlvlw.  We  shall  first  con- 
sider the  person  whose  admissions  may  be  received.  And  here 
the  general  doctrine  is,  that  the  declarations  of  a  party  to  the 
record,  ov  of  one  identified  in  interest  with  him^  are,  as  against  such 
party,  admissible  in  evideDce.'(a)    If  they  proceed  from  a  stran- 

*  29  Howell's  State  Tmls,  col.  1U.    '. 

>  SpaiTo  c.  Brown,  9  B.  ft  C.  936,  per  Baylej,  J.  ;  iafra,  gj  ISO,  203.  In  tha 
court  of  t^aDEcry,  in  England,  evideneg  ia  not  irceiTod  of  admiaaioQB  oi  de(:Iaratioas  of 

(it)  The  qoation  how  far  statementa  If  tba  pleadings  are  signed  and  filed  by 

made  by  a  party  to  a  aiiit  in  pleadings  the    attorney,  without   apparently   being 

filed  by  him  or  his  attorney  in  previoiu  broujfht  to  tlie  party's  attention,  it  is  gea- 

eases  ire  admiesible  in   evidenne  o^ingt  erally  held  that  such   pleadings  are    not 

him  is  not  one  Ti'ee  from  doa^it.     The  test  evidence  in  another  case  against  the  portv. 

which  seams  most  BatisFactory  to  apply  ia  Deniiie  r.  Williams,  135  Mssh.  28  ;  Wil- 

the  inquiry  whether,  nnder  the  circum-  Vim  v.  Stidger,  22  Csl.  2BS  ;   Harrison  b. 

■tancee,  the  party  egainst  whom  the  ad-  Baker,  fiLitt,  (Ky.)  250;  Rlting  ».  Scott.  2 

millions  are  offered  can  fairlv  be  suppo»e<t  .Tohns.  (N.Y.)  ]57;  Mende  e.  Blarrk,  22  Wii. 

tob&Tehndpeisinal  bwtn'ledge of  making  232;  Tnbb  o.  V,«.hf\\  17  Gratt  (Vs.)  IfiO; 

of  the  admissions  in  the  pleaStngs  st  the  Hnbsono.  Ogden,  ISKans.  388.  Andplead- 

Mtaa  the  pleading  were  diawa  or  filed,  ings  which  are  general  and  formal  in  thcit 
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ger,  aod  cannot  be  brought  home  to  tiie  party,  tbej  are  inadmia- 

the  p*rtua,  wliiub  km  not  put  !□  iwns  by  the  i>teadingB,  and  whicb  therti  was  not, 
therefore,  any  op]iortuuity  of  explaitiinft  or  diBprorJDg.  Copland  «,  Tonlmin,  7  Clark 
it  Fin.  8S0,  8TS  ;  Aiutin  *.  Chamber,  9  Clark  &  Fin.  1  ;  Attvood  >.  Snial],  Id.  2S4. 
Bat  is  tlia  United  States  this  rule  baa  not  been  adopted  ;  and  it  u  dernied  aufficient  if 
the  propoaition  to  be  eatabliehed  ii  utated  in  the  bill,  without  stating  the  particular 
kind  of  evideiKK  br  which  it  is  to  be  proTsd.  See  Smith  v,  Bunhato,  2  Sumn.  612  ; 
Brandon  s.  Cabin^  10  Ala.  IGfli  Btorr,  Equity  Plead.  205  a,  and  n.  (1),  when  tbia 
BUl^ect  IK  TuUy  disciused.  And  in  England,  the  rule  haa  recently  been  qualified,  lo  &i 
as  to  admit  a  writteu  odmiwdon  by  the  defpodant  of  his  liability  to  the  plaintiff,  in  tlM 
matter  of  the  pending  suit.  Htdcolm  r.  Scott,  S  Hare,  63;  HcUahon  ti,  Barchell,  1 
Coop.  Cas.  temp.  Cottenham,  i7G  ;  7  IdW  Bev.  S09.  See  the  cases  collected  by  Mr. 
Cooper  in  hia  note  appended  to  that  case.  It  aeema,  that  pleadings,  whether  in  equity 
or  at  DommoD  taw,  are  not  to  be  treated  as  poaitire  allegations  of  the  troth  of  the  facta 
therein  stated,  for  all  purposes  ;  but  oalf  as  statements  of  the  case  of  the  party,  to 
be  admitted  or  denied  by  the  onpoaite  side,  and,  if  defied,  to  be  proved,  and  nhi- 
mataly  to  be  aubmitlad  to  judicial  decision.     Boileau  v.  Bntlin,  S  Ex^  S6E. 

nature,  not  containing  specific  aUegatrana  the  dient,  at«  eommteit  (ridsoee  apdtat 

of  fact,  and  whicb  are  aigned  try  the  attor-  the  client.     Dennie  v.  Williama,  aipra; 

ney  and  are  not  shown  to  have  been  s|>e-  Johnson  v.  Bunsell,  14i  Uaaa.   tOS.     If 

ciuly   brousht  to    the  attention  of  the  the  pleadinga  in  quastion  were  svoni  to 

-jisrty  in  wnose   behalf  tiisy  were  made,  bv  the  party  in  whose  behalf  they  were 

are  not  receivable  in  other  casei  aa  admia-  Gled,  this  fact  is  evidence  that  they  were 

sions  of  the  party  for  whom  they  are  filed  drawn  with  his  knowledge  of  the   facta 

I Delavara  County  V.  DieboM  Safe  Co.,  133  therein  stated  and  oonsaqnentiyadminiUe 

r.  3.  4S7;   Combe   v.  Hodge.  21    How.  against  him  in  other  casea.     Cook  c  Bsrr, 

8S7:  Pope  p.  Allis,  IIS  U.  3.  368;  Dennie  44  N.  Y.  166  ;  Hurpby  v.  St.  Louie  Type 

C   WUlVmi,    mom)  ;   the    presamplion  Foundry,  lupra.     Similarly,  an  answer  of 

being  that  tiie  pleading  is  not  known  to  the  trustee  m  a  trustee  suit  nay  be  ad- 

the  par^  in  whose  behalf  it  was  filed  ;  missible  against  the  traatee  filing  it  in  ■ 

but  if  the  pleadings  are  ahown  to  bare  snbaequent  snit.     Eaton  v.  Teleg.  Co.,  68 

been  drawn  by  the  expresa  direction   of  Me.  SB.     So,  answers  of  a  party  to  inter* 

the  party  in  whose  behalf  they  sre  filed,  rojiatoriea  filed  tn  the  ordinary  mode  of 

and  any  atatenieutn  of  fact  therein  con-  pnctioe  are  competent  eridenca  againat 

tained  to  have  been  toaertad  by  hla  direc-  the  party  making  the  answers  in  a  subse- 


with  bis  iBsent,  the  pleading*  are  quent  snit.  Williams  c.  Cheney,  S  Gray 
aamissionsof  the  facts  therein  oontainedsa  (Hasii.],  215;  Jndd  v.  Gibbs,  S  flrsv 
againat  such  a  party  in  subaequent  cases.     (Uasa.),  689.     See,  also,  Cbarch  v.  Shrl- 


Wilkins  V.  Stidger,  22  CaL  2S9 ;  Niuhola  ton,  2  Curtis  C.  C.  271  :  State  d.  Little. 

F.  Jones,  32  Ho.  Anp.  6«4;  Unrphy  «.  St.  field,   8   B.  J.    124.     The  Ui*  that  tfae 

Louia  Type  Foundry,  20  Ho.  App.  646  ;  pleadings  offered  in  evidence  were  made 

Slid  see  cnses  tupra.     There  are  dkta  in  in  a  suit  in  another  State  does  not  sRt-ct 

•eTeral  Statea  that  a  pleading,  even  ^ueh  their  admieribiUty,     Buzard  v.  HcAnulty, 

aigned  by  the  attorney,  is  presiimeii  to  be  77  Tex.  446.     Admissions  of  fact  made  in 

known  to  the  party  in  whose  behalf  it  is  a  law  brief  for  the  purposes  of  argniug  the 

made,  and  la  tit  be  regarded  aa  an  admia-  case  before  tbe  Law  conrt,  are  niA  under 

aioD  of  the  facta  therein  atated.     CowritI  atdinary  circiimstRncee  sdmiasions  of  thort 

r.  Clauton,  7G  Cal.  29 ;  Bich  «.   Hinne-  facts  which   bind  the  attorney  or  jm'iy 

■polls,  40  Minn.  34  ;  Vi^l  v,  Onbome,  32  making  them,   though  if  the  atatenirnca 

Minn,   167  1  Murphy  r.   St.  Lonii  Type  therein  sppear  to  be  made  from  dii'Ee'j'>na 

Foundry,  tnpra  ;  Bailey  B.  CBannon,  28  of  the  client  and  from  his  peraoua!  kntwrl- 

Ho.  App.  46.     But  this  is  not  the  better  edf^e  tbvv  may  have  the  effect  of  aJoua- 

rule.     The  true  rule  ia  that  formal  iillega-  sions.     Wood  v.  Omves,  144  Mass.  365. 
(iona  are  presomed  to  be  made  by  the  at-  A  similar  queation  arian  aa  to  irhethn' 

tomey  on  general  instructiona  and  without  pleadinra   are    evidence    in    the    suit    in 

the  personal  knowledj^  of  the  client,  hut  which  Ihey  are  filed.     Generally  tiiey  ara 

particular  and  specific  allegations  of  mat-  not.     This  ia  sometimes  enacted  by  atat- 

ters  of  action  or  defence,  which  cannot  be  ute  and  sometimea  is  arrived  at  by  deci- 

presumed  to  have  been  made  under  the  sions  of  court,  pleadings  being  r^arded, 

general  authority   of   the    attorney,   but  so  far  as  the  suits  in  which  they  sre  filed 

under  ipecifie  inttmctioDS  to  him  tnm  are  coDcened,  u  mere  fonnolH  for  tb* 
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Bible,  anless  upon  some  of  the  otiier  gronndB  already  cooBidered.* 
Thus,  the  admissions  of  a  payee  of  a  negotiable  proiniaaory  note, 
not  overdae  vhen  negotiated,  cannot  be  reoeired  in  an  action  by 
the  indorsee  ^^inst  the  mt^n',  to  impeach  the  ccmsideratioB, 
there  beiug  no  identity  of  interest  between  him  and  the  plaintiff.^ 
§  172.  PartiM  jointiT  intorestad.  This  general  rale,  admitting 
tite  declarations  of  a  party  to  the  record  in  eridence,  applies  to 
all  cases  where  the  party  has  any  itOereat  in  the  soit,  vheUier 
others  are  joint  parties  on  the  same  side  irith  him  or  not,  and 
howBoever  the  interest  may  appear,  and  whatever  may  be  its  rela- 
tive amount*  But  where  the  party  Buee  alone,  and  has  no  inter- 
est in  the  matter,  his  name  being  used,  of  necessity,  by  one  to 
whom  he  has  assigned  all  his  interest  in  the  subject  of  tJie  suit, 
though  it  is  agreed  that  he  cannot  be  permitted,  by  his  acts  or 
admissions,  to  dinparage  the  title  of  his  innocent  assignee  or 
vendee,  yet  the  bookB  are  not  so  clearly  agreed  in  the  mode  of 
restraining  hiln.  That  chancery  will  always  protect  the  assignee, 
either  by  injunction  or  otherwise,  is  very  certain;  and  formerly 
this  was  the  course  uniformly  puniued ;  the  admissions  of  a  party 
to  tiie  record,  at  common  law,  being  received  against  him  in  all 

*  Supra,  SS  128,  141,  147,  lfi6.  There  must  be  loms  aviilence  of  th«  idwitiCj  of  tha 
psnan  whou  admusioos  are  offered  in  evidence  with  the  patty  ia  question.  Thiu, 
when  the  ^biasi  asked  for  the  ilefendant  bjr  name,  at  hia  lodgino^  uid  a  penon 
eanie  to  the  door  proresatng  to  be  the  one  asked  for  ;  the  witne«a  bemg  uuacimaiiitad 
with  the  defeadant'o  petwin  then  and  since  ;  thii  was  held  saffldent  to  admit  the  con- 
venatioa  which  then  was  had  between  tiie  witnew  and  this  parson,  as  beiu^  prima 
faint,  the  language  of  the  defendant.     Sernolds  t>.  Staines,  2  C.  &  K.  746. 

*  Biroaiith  e.  White,  4  B.  &  C.  32fi  ;  Bristol  n.  Dann,  12  Wend.  142. 

1  Bauennati  v.  Bsdenius,  7  T.  R.  G63  j  a.  o.  2  Esp.  flSS.  In  diis  case  tlie  consignees 
hronght  on  action  in  the  name  of  the  consignor  against  Che  ship-maater,  for  a.  damage 
to  the  sooila,  orcaaioned  by  hia  negligence  ;  ajid  without  supposing  some  interest  to 
letnain  in  the  connignur,  the  action  could  not  he  maintained.  It  was  on  this  gronnd 
that  Lawrence,  J.,  plscrd  the  decinon.  See  also  [lordeu  v.  Williamiion,  1  Taunt.  li7S  ; 
Manderille  n.  Welch,  G  Wheat.  2B3,  286  ;  Dan  tt  al.  v.  Brown,  4  Cowen,  483,  492. 

aolation  of  the  ewe,  and  to  limit  and  son  v.  McPike,  84  Ho.  801  ;  Mnrphy  v, 
make  definite  the  issues  to  Im  tried  by  the  St.  Looia  Type  Foundry,  supra.  See 
jury.  Thus,  in  Massachusetts,  they  are  also  pM(,  {  186,  notes, 
not  evidence  in  the  suit  in  which  they  are  A  Terdict  in  a  case  may  become  an  ad- 
filed,  but  allegations  whereby  the  party  mieion  or  the  facts  npen  which  the  case 
making  them  is  bound.  Mass.  Pub.  St.  was  founded,  and  aJmiaaible  against  the 
e.  107,  J  75.  Any  attempt,  therefore,  to  party  against  whom  the  verdict  was  n-n- 
cooiment  upon  thera  in  argument,  as  for  dered  in  another  case,  by  the  subsequent 
instancr,  to  compare  an  onginal  lieolBn-  declarations  of  the  party  in  favor  of  the 
tion,  or  answer,  with  an  amended  form  of  justice  of  the  verdict.  'Thus,  where  on  t, 
the  same,  so  as  to  draw  an  inference  to  second  trial  of  a  case,  the  plaintiff  offered 
the  discredit  of  the  pert;  filing  them,  is  evidence  that  on  the  morning  after  the 
Inadmissible.  Phillips  «.  Smith,  110  verdict  in  the  first  trial,  one  of  the  de- 
Mass.  81  ;  Taft  «.  Finkp,  140  klass.  250.  fendnnts  admitted  to  witness  that  the  ver- 
In  Missouri,  however,  the  rule  is  that  diet  was  s  jnst  and  rigbteous  one  ;  this 
pleadings  are  evidence  against  the  party  admission  was  hold  to  be  evidence  on  the 
making  them  in  the  snit  in  which  they  second  trial  of  the  justice  of  the  plaintiff'* 
an  filed  a*  well  as  in  other  suits.     Ande:^  case.     White  i.  Herriil,  82  Oal,  It. 
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cases.  But^  in  later  times,  the  interests  of  an  asaignee,  suing  in 
the  name  of  his  assignor,  have  also,  to  a  considerable  extents  been 
protected,  in  the  courta  of  common  law,  against  the  effect  of  any 
acts  or  admiseions  of  the  latter  to  his  prejudice.  A  familiar 
example  of  this  sort  is  that  of  a  receipt  in  full,  given  by  the  as- 
signor, being  nominal  plaintiff,  to  the  debtor,  after  the  assign- 
meat;  which  the  aasignee  is  permitted  to  impeach  and  avoid^  in 
a  suit  at  law,  by  showing  the  previous  assignments' 

§  173.  Nominal  and  rMl  pvtla>.  But  a  diitinetion  haa  been 
takvn  between  such  admissions  as  tliese  which  are  given  in  evi- 
dence to  the  jury  under  the  general  issne,  and  are  therefore  open 
to  explanation  and  controllii^  proof,  and  those  in  mom  toUmn 
form,  such  as  releases  which  are  specially  pleaded  and  operate 
by  way  of  estoppel ;  in  which  latter  cases  it  has  been  held,  that, 
it  the  release  of  the  nominal  plaintiff  is  pleaded  in  bar,  the  courts 
of  law,  sitting  in  bank,  will  administer  equitable  relief,  by  set- 
ting aside  the  plea,  on  motion ;  but  that,  if  issue  is  taken  on  the 
matter  pleaded,  such  act  or  admission  of  the  nominal  plaintiff 
must  be  allowed  its  effect  at  law  to  the  same  extent  as  if  he  were 
the  real  plaintiff  is  the  suit'  The  American  courts,  however, 
do  not  recognize  this  distinction ;  but,  where  a  release  from  the 
nominal  plaintiff  is  pleaded  in  bar,  a  prior  assignment  of  the 
cause  of  action,  with  notice  thereof  to  the  defendant,  and  an  aver- 
ment that  the  suit  is  prosecuted  by  the  assignee  for  his  own 
benefit,  is  held  a  good  replication.*  Nor  is  Ute  nominal  plaintiff 
permitted  by  the  entry  of  a  retraxit,  or  in  any  other  manner,  in- 
juriously to  affect  the  rights  of  his  assignee  in  a  suit  at  law.' 


oi  the  aunfl  kind,  U»Dgbt  hinuelf  not  at  Ubeit;,  sittiiig  kt  Niti  Priiu,  to  ovemile  the 
defeac«.  A1n«r  ■;  0«orgB,  1  Campb.  SB2 ;  Frear  v.  Evertsni,  SO  Jobiu.  142.  See  kIm 
Fmjae  v.  Rofpn,  Doii^t07  ;  Winch  n.  Keeley,  1  T.  B.  619  ;  Cockshot  v.  BcDDett, 
S  T.  R.  763  ;  Une  ■.  cWdler,  S  Smith,  77,  83  ;  Skaife  «.  Jackaon,  3  B.  *  C.  421  ; 
Applaton  V.  Bojd,  7  Mmm.  131 ;  Tienoen  v.  Jackun,  G  Feten,  680  ;  SatgMUtt  v.  S*r- 
gaat,  3  Wuhb.  371  ;  Head  r.  Sharer,  9  Ahu  791. 

1  Alner  s.  Geurge,  1  CamptiL  89G,  per  Ld.  EUenboiting))  ;  OibaoD  «.  Winter,  G  B.  k 
Ad.  B«  ;  Craib  e.  D'Acth,  7  T.  R.  670,  n.  (i)  ;  Lefjh  u.  Lcgh,  1  a  *  P.  447  ;  Anon.,  1 


Coles,  16  iohxa.  Gl  ;  Kimball  e.  HantingtOD,  10  Wend.  67G  ;  Owinp  v.  Low,  fi  Gill  A 
Johni.  184. 

■  Welch  r.  Mandenlle.  1  Wheat  333.  "B;  the  OMuroon  law,  cAoni  ut  aeliim 
wen  not  laaigniible  except  to  the  crown.  The  civil  law  eomiden  tbrm  aa,  atrictlj 
•potkinK,  not  uaignable ;  bat,  by  the  iavention  of  a  fiction,  the  Roman  JDiiaooiiHilta 
contriTed  to  attain  thia  object.  The  creditor  who  wished  to  tmufer  hia  right  of  actioo 
to  anotber  MTton,  eonatitated  him  his  attorney,  or  pnxuraior  in  mn  (uom  aa  it  was 
called ;  and  it  *m  atipiilated  that  the  action  should  be  brooght  in  the  name  of  tho 
•nignoT,  bnt  for  ibe  benefit  and  at  the  expense  of  tbe  asaignee.  Fothiar  de  Tente, 
Kol  660.    Aftv  notiM  to  tba  dahtoi,  thia  aarignment  operated  a  oompMe  OMiiali  of 
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§  174.  PutlM  Jolnti;  intarmtod.  Thou^  the  admiBBionB  of  a 
party  to  the  record  are  generally  receivable  in  evidence  against 
him,  yet,  where  there  are  teveral  parttet  on  tlie  same  tide,  the 
admissiona  of  one  are  not  admitted  to  affect  the  others,  who  may 
happen  to  be  joined  with  him,  unless  there  is  some  joint  interest 
of  privity  in  design  between  them ; '  (a)  although  the  admissions 
may,  in  proper  cases,  be  received  against  the  person  who  made 
.  them.  Thus,  in  an  action  against  joint  makers  of  a  note,  if  one 
suffers  judgment  by  default,  his  signature  must  etill  be  proved 
against  the  other.^  And  even  where  there  is  a  joint  interest,  a 
release,  executed  by  one  of  several  plaintiffs,  will,  in  a  clear  case 
of  fraud,  be  set  aside  in  a  court  of  law.^  But  in  the  absence  of 
fraud,  if  the  parties  have  a  joint  interest  in  the  matter  in  suit, 
whether  as  plaintiffs  or  defendants,  an  admission  made  by  one  is, 
in  general,  evidence  against  all.^(i)    Tliey  stand  to  each  other, 

the  debt,  tni]  iDTslidited  b  paymeut  to  any  other  Mrton  thtn  the  udgnee,  or  «  nloaia 
from  any  other  penun  than  bim.  Id.  110,  S6i ;  Code  Napoleon,  lir.  3,  tit.  6  ;  De  la 
Veate,  c  S,  J  1690.  The  court  of  uhancerj,  iTaitatiug,  in  its  iisnkl  spirit,  the  civil  law 
in  thii  particular,  disregarded  ths  rigid  stncitoess  of  the  common  law,  and  protected  the 
rights  of  the  aiaigneo  of  dwaa  in  Mtion.  This  liberalitj  was  at  last  adopted  bj  the 
courts  of  common  law,  who  now  cousidur  an  assignment  oFa  clmiie  in  action  aa  snMtau- 
tiallf  vslid,  oul;  preierving,  iti  certain  cases,  the  form  of  an  action  commenced  in  the 
name  of  the  nsgiguor,  the  beneGclal  interest  and  control  of  the  suit  being,  however,  con- 
sidered u  completely  vested  in  the  assignee,  as  procarator  in  rem  mam.  See  Master 
r.  Miller,  i  T.  R.  S40  ;  Andrews  d.  Beecker.  1  Johns.  Cas.  411  ;  Bates  d.  New  York 
Iniinrance  Comiiany,  S  Johns.  Cos.  213;  Wardelt  «.  Kden,  I  Johns.  SSS,  in  wAia  ; 
Carrar  «.  Tracy,  3  Johns.  427 ;  Raymond  «.  Sunire,  11  Johns.  47  ;  Van  Vechten  v. 
Graves,  4  Johtis.  406  -,  Weaton  v.  &rker,  12  Johns.  27S."    See  the  reporter's  note  to 

I  Wheat  237.  Bat  when  the  nominal  plaintifT  was  constitated,  b;  the  party  in  inter- 
eat,  his  agent  for  nwotiating  the  oontnct,  and  it  ia  expressly  made  with  him  alone,  he 
is  treated,  in  an  action  upon  such  contract,  in  all  respects  aa  a  party  to  the  <auBe  ;  and 
any  defence  against  him  is  a  defence,  in  thst  action,  against  the  ceilui  que  tmsl,  suing 
in  hii  name.  Therefore,  where  a  broker,  in  whoite  name  a  policy  of  insurauce  under 
Kal  was  elfected,  brought  an  action  of  covenant  thereon,  to  which  payment  was  pleaded ; 
it  was  held  that  payment  of  the  amount  of  loss  to  the  broker,  by  allowing  him  credit 
in  account  for  that  sum,  against  a  balance  for  |ireminms  due  from  him  to  the  defen- 
dants, was  a  good  payment,  as  between  the  plaintiff  on  the  record  snd  the  defendantt, 
and,  therefore,  an  answer  to  the  action.  Gibson  v.  Winter  tt  al.,  G  B.  &  Ad.  96.  This 
«a«a,  however,  mav,  with  equal  and  perhaps  greater  propriety,  be  referred  to  the  law  of 
■gencv.  See  Richardaon  «.  Andenon,  1  Cunpb.  43,  n.  ;  Story  on  Agency,  {j  (13, 
429-434. 

»  See  suppB.  II  111,  112;  Dan  ».  Brown,  4  Cowan,  488,  492  ;  Rer  r.  Hardwicfc, 

II  East,  G7S,  G89,  per  Le  Blanc,  J.  ;  Whitcomb  v.  Whttiiisf,  2  Doug.  662. 
■  Gray  c.  Palmar,  1  Esp.  185.     See  also  Shirreff  v.  Wilks,  1  East,  48. 

*  Jones  V.  ll«rbert,  7  Taunt.  421 ;  Loring  d.  Brackett,  3  Pick.  403  ;  Skaife  n.  Jaek- 
■on,  8  B.  &  C.  421  ;  Henderson  r.  Wild,  2  Campb.  G«l. 

*  Snch  waa  the  doctrine  laid  down. by  Ld.  MsnaGeld  in  Whitcomb  e.  Whiting,  2 
Dong.  SGS.  It*  propriety,  and  the  extent  of  its  apfriieation.  have  been  mnch  disciiJised 
and  aometiines  queationed  ;  but  it  seems  now  to  be  cleaiiy  ealablished.     See  Perhnm 

(a)  The  admlseionaofone  of  two  jointly     {c);  Peopled.  English,  GS  CaL  212;  State 
indicted,  made  after  the  offence  is  complete    d.  Ah  Tom,  8  Nev.  213. 
.and  past,  are  hearaay  aa  regards  the  othpr,  (b)  Barrick  v.  Austin,  21  Barb.  (N.  Y. ) 

'■      '    ^    ■■■        Cf.  n»fc,  8   111.  note    241 ;  Camps.  Dill,  27  Ala.  6G8.  Cf.  Derby 
B.  BouDda,  fiS  GaL  660. 
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in  thia  respect,  in  a  relotioD  similar  to  ibat  of  existiog  copart- 
oers.  Thus,  also,  the  act  of  making  a  partial  payment  within 
six  years,  by  one  of  several  joint  makers  of  a  promissory  oote, 
takes  it  out  of  the  statute  <^  limitations.'  And  where  several 
were  both  legatees  and  executors  in  a  will,  and  also  appellees  in 
a  question  upon  the  probate  of  the  will,  the  admiBsion  of  one  of 
them,  as  to  facts  which  took  place  at  the  time  of  making  the  will, 

V,  Bayiial,  3  Bing.  SOI ;  Burleigh  a.  Stott,  8  B.  ft  C.  S6  ;  Wjitt  v.  Hodson,  S  Biiig. 
SOS  ;  Bnnilnm  r.  Vrliarton,  1  B.  &  Aid.  467  ;  Holme  v.  Oreen,  I  Stark.  ISB.  8«a 
slso,  Rcconttuglf,  White  v.  Hale,  3  Pick.  201  ;  Mortiu  o.  Boot,  17  Mu*.  2S2  ;  Hunt 
t..  BridKhsni,  2  Rek.  581  ;  Frye  v.  Barker,  i  Pick.  882  ;  Boitz  v.  Fuller,  1  McConl, 
til ;  JobuBou  V.  Beurdsloe,  IS  Joliiil.  8  j  Bound  v.  Lathrop,  1  Conu.  836  ;  Coit  «. 
Tncy,  8  Coun.  268,  276,  277  ;  Getchell  v.  Htald,  7  Gnent.  26  ;  Oniugg  v.  Low,  G  Oill 
&  Johiia.  m  ;  Pattenwn  d.  Choate,  7  Wend.  441 ;  Melntire  v.  Oliver,  S  Hawks,  209  ; 
Caiij  V.  8he)>herd,  11  Pick.  400  ;  Van  Seinmd^k  v.  Kane,  1  Oall.  63S,  636.  But  an 
B«l]  V.  Homwn,  1  Patera,  SSI-  Bat  the  edinuaion  lonit  be  dUtinetly  made  by  ■pu^ 
still  liable  upaa  the  note  ;  otberwiui  it  will  oot  be  binding  sgainat  the  others,  'niera- 
fure,  a  payment  appro|)riated,  by  tbe  eleotiou  oftbe  ci'editor  only,  to  the  debt  in  quea- 
tiou,  ia  not  a  sutfiuient  admissiaD  of  that  debt,  for  tbix  purpone.  Holme  c.  Greea, 
uAi  tup.     Neither  ia  a  pavment  receired  nnder  a  diridpnd  of  the  effects  ot  a  hankraiit 

Sromisor.  Bruidruu  b.  Wharton,  uAi  tap.  Id  this  last  caaa,  the  oppoauig  decision  m 
icknou  n.  Fairbank,  2  H,  Bl.  340,  vos  considered  snd  eCroiigly  disappioTed  ;  bnt  it 
1TSS  afterwards  cited  by  Holroyd,  J.,  as  a  valid  dedaion,  in  Biineif;li  v.  Stott,  8  B.  & 
C.  36.  (e)  The  admission  where  ddb  of  tbe  iiromlsoiB  is  dead,  to  take  the  cue  out  of 
tbe  statute  of  liniitattona  agninsl:  him,  muHt  haTe  beea  made  in  his  lifetime,  Barleifh 
«.  Stott,  tupra  I  Slatter  v,  Laweon,  1  B.  &  Ad.  306  ;  and  by  a  party  originally  tiab^ 
Atkins  D.  Tredgold,  2  B.  &  C.  SS.  Tbia  effect  of  the  admission  ot  iadebtment,  by  ooe 
of  several  joint  promisora,  as  to  cases  btured  by  the  ststate  of  limitationa,  when  it  ia 
menly  a  verbal  admission,  witbont  part  uayment,  is  now  restricted  in  England,  to  the 

mi-Fv  Tnoblnir  fhp  ailmiuinn    Viv  KMt_  0  nnnn»  I V.  i>    14/ljinl    TBntAnJpn'a    AfM       fln 


partnecship,  has  already  been  considered.  Stqira,  {  112,  n.  (li)  Wbetber  a  writtea 
acknowledgment,  made  b^  one  of  several  partners,  stands  a|»n  different  ground  fioni 
that  of  a  similar  admission  by  one  of  sevenJ  joint  contractors,  is  an  opeo  qaestion. 
CUrk  c.  Alexander,  8  Jur.  4B6,  408.  Bee  pod,  voL  ii.  Sg  441,  444  ;  Pierce  v.  Wood, 
S  Foster,  S20. 

•  Burleigh  V.  Stott,  8  B.  &  C.  SS ;  Mnoderson  o.  Beeve,  2  SUrk.  Evid.  484 ;  Wyatt 
r.  Hodson,  8  Bing.  309  ;  Chippendale  v.  Thurston,  4  C.  &  P.  98  j  8.  a  1  H.  A  H.  411; 
Pease  v.  Hirst,  10  B.  &  C.  122.  But  it  most  be  distinctly  shown  to  be  a  payment  <a 
account  of  the  particukr  debt.     Holme  o.  Green,  1  Stark.  488. 

(;)  But  more  recent  cases,  both  in  this  v.  Stowell,  71  Pa.  St.  20S  ;  Angell  on  Lin. 

country  and  in  England,  bnve  denied  that,  itationi,  6tb  cd.  gj  240,  260,  wbetv  the 

from  the  mere  fact  of  part  payment,  the  subject,  both  as  to  paymeiita  and  odmia- 

jnry  are  authorized  to  infer  a  promise  to  sions,  is  fully  treated,  and  the  authoiitiea 

CT  the  rest     Davies  v.  Edwards,  6  Eng.  are  collected. 
&  Eq.  650  ;  s.  u.  IS  Jur.  1014,  where         (d)  The  admiasiona  of  a  partner,  with 

Jackson  v.   Fairbank,   and   Brandnm   o.  respect  to  a  tnnwction  within  the  scope 

'Wharton,  are  said  not  to  hsve  been  well  of  the  partneisbip  business,  are  competent 

consiiler^     So  now  by  3tat.  IS  k  20  Tict.  evidence  uainat  the  peraonal  reptesi>DlB- 

c.  97  ;  Jackson  r.  Woolley,  S  K.  A.  B.  784  ;  tivea  of  the   deceased  pattner.      CUrk's 

Smith*.  Wrstmorelend,  128.  &H.  (Miss.)  Ex'ri  v.  Tan  Reimsdyk,  9  Ciuicb,   l&S  ; 

663  -.  DsTidson  v.  Harrisson,  33  Ui«a.  41  ;  McElroy  o.  Ladhim,  32  N.  J.   P>|.  828  ; 

KoSL-oer.  Hale,  7Gniy(Masa.},  274;  Stod-  but  not  to  establish  the  fact  of  tbe  part- 

dard  t.  Doane,  Id.  387  ;  snd  note  to  Brad-  nerahip.     Cowan  v.  Kinney,  83  Ohio  SL 

field  e.  Tupper,  7  En*;.  L.  &  F.i).  541.  Also  422.     See  ante,  {  112,  and  peat,  g  17S,  and 

Shoemaker  e.  Betit-dict,  1   Kcr.  (X.  Y.I  notes. 
176;  Cotemaiii'.  Fobes,22Pa.]56:  Buab 
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ahowiag  that  tlia  testatrix  was  imposed  upon,  vas  held  receivable 
in  evidence  against  the  validity  of  tiie  will.'(e)  And  where  two 
were  bound  in  a.  single  bill,  the  admisBioQ  of  one  was  held  good 
against  both  defendants.^ 

§  175,  Gorponton.  In  settlement  cases,  it  bag  long  been  held 
that  declarations  b;  rated  pariakiontr*  are  evidenoe  gainst  the 
parish;  for  thej  are  parties  to  the  cause,  though  the  nominal 
parties  to  the  appeal  be  church-wardens  and  overseen  of  the  poor 
of  the  parish.'  The  same  principle  is  now  applied  in  England  to 
all  other  prosecutions  against  towns  and  parishes,  in  respect  to 
the  declarations  of  ratable  inheMtaaUt,  they  being  substantially 
parties  to  the  record.^  Nor  is  it  Beoessary  first  to  call  the  in- 
habitant, and  show  that  he  refuses  to  be  examined,  in  order  to 
admit  his  declarations.  <  And  the  same  principle  woald  seem  to 
apply  to  the  inhabitants  of  towns,  conutiea,  or  other  territorial 
political  divisions  of  this  country,  who  sue  and  are  prosecuted  as 
inhabitants,  eo  nmntne,  and  are  termed  qwui  corporations.  Be- 
ing parties  personally  liable,  their  declarations  are  admissible, 
though  the  value  of  the  evidenoe  may,  from  circumstances,  be 
esceedingly  light.*  (a) 

*  Atldus  V.  a«iiK«r,  1  pick.  1S2.  Sn  aln  lackaaa  •.  Tul,  1  WaA.  12G  ;  Osgood 
e.  llanhftttaD  Co.,  S  Cowen,  619. 

I  Lows  V.  Botokir,  1  Hw.  Jt  UcHen.  8iS  ;  Wiawf*  Out,  1  QObcit,  Evid.  by  Lofft, 
p.  G9,  n. 

1  Ru  V.  InbabitaDti  of  Hirdwick,  11  Eut^  (79.    See  lupra,  %%  128,  IW. 

*  K^  v.  Adderbury,  G  Q.  B.  187. 

*  Bex  v.  Intubitaata  of  Whitlnr  Lower,  1  M.  &  S.  SS7  ;  Rei  r.  InUUtuiti  of 
Wobuni,  10  Eajit,  8S5. 

*  11  East,  G86,  per  Ld.  EileDboroogh  ;  2  3t>rk.  E*ld.  680.  Tbe  BtAtiitei  rendering 
jHiwi  corporaton  competent  witnauei  (ees  61  Oeo.  III.  c  170  ;  3  &  i  Vict  c  23)  sn 

(«)  The  mis  hew  stated  ii  nid  It  tbt  m  an  executor  and  lenatw  of  a  will,  as  to 

conrt,  in  Milton  «.  Hunter,  18  Biub  (Ky. ),  the  unsoaDdiiess  of  the  mind  of  the  teata- 

163,  not  to  be  the  law  in  PennsylvBiiia  and  tor,  lire  admisaible,  ujion  a  probBti-  of  the 

Alabama  ;  bat  it  is  held  in  the  uam  befinv  will.    Robinson  c.  Kutchinson,  SI  Vt.  443. 

the  court,  thatadmisaionaof co-legatseeare  The  better  rule  now  aeems  to  be  that 

evidtnce,  entitled  to  tbe  eOect  not  of  an  sach  admissionM  an  not  adniistihle  Ki:rK\it 

admittitm  by  all  tbe  L'o-legatees,  but  of  the  agaiuat  the  clevisce  who  makes  thrm,  un- 

aiiople  ciniBliistance  that  a  party  interested  lees  a  joint  interest  or  some  conapimcv  is 

admitted  what  he  probably  would  not  have  wovod.     HHyea  r.  Burltam,  ni  Ind.  180  ; 

done,  had  ha  not  belieTwl  it  to  be  true.  And  Forney  r.  Fwrali,  4  W,  Vs.  780  i  Ia  Bsn 

thia  fact,  tboogh  not  entitled  to  tbe  effect  v.  Vandarbilt,  3  Redf.  884  ;  Clark  b.  Hor- 

of  an  adiniioion,  by  all  concerned  in  a  com-  rison,  25  Pa.  SL  4B3  !  Sliailer  ».  BiinistBad, 

mon  interest  under  the  will,  may  nevar-  99  Mass.  118  ;  Ongood  v.  Manhattan  Co., 

Uielesa  tend  to  a  preaumption  againat  all  8  Cow.  (N.  Y.)  812:  Thompson  d.  Thom|i- 

of  them  (in  Hilfgree  corresponding  with  alt  aoD,  13  Ohio  3t.  8S8.  See  ptoi:,  g  1 76.  n.  7. 

thecirciimstanc™},tbHtthethingadmitted  (a)  The  dop.trine  of  the   text  is  thii* 

may  be  true.     The  distinction  hern  stated  rtrannouBly  oontroverted   by  Judge   Bed- 

Booini  Ut  be  that  between  tbe  ameliitirt  field.      "We  believe  the  practice   U  not 

affect  of  some  admissions  and  the  non-con-  general,  in  the  American  Btatea.  lo  a.lmit 

elusive  effect  or  othen.     See  pett,  %%  204-  the  declarations  of  the  iiiemliprB  of  a  cor- 

312.     So  the  ailmiaaioiM  of  a  put^  named  por«tio%  aa  eridence  against  the  corpoca- 
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§  176,  I^sra  oommnnlty  of  Intaroat  not  anouEh.  It  is  a  joint 
irUeregt,  and  not  a  mere  community  of  tTUerest,  that  renders  such 
admieaioDB  receivable.  Therefore  the  admiaaions  of  one  executor 
are  not  received,  to  take  a  caae  out  of  the  statute  of  HmitationB 
EB  against  his  coexecutor. '  Nor  is  an  acknowledgment  of  indebt- 
ment  by  one  executor  admiasible  againat  his  coexecutor,  to  ea- 
tabliab  the  original  demand.'  The  admission  of  the  receipt  of 
money,  by  one  of  several  trustees,  is  not  receired  to  charge  the 
other  truateea.^  Nor  is  there  such  joint  interest  between  a  sur- 
viving promisor,  and  the  executor  of  his  copromisor,  aa  to  make 
the  act  or  admiaaion  of  the  one  sufficient  to  bind  the  other.* 
Neither  will  the  admisaioQ  of  one  who  was  joint  promisor  with 
Afeme  sole  be  received  to  charge  her  huaband,  after  the  marriage, 
in  an  action  againat  them  all,  upon  a  plea  of  the  statute  of  limi- 
tations.^ For  the  same  reaaon,  namely,  the  abaence  of  a  joint 
interest,  the  admissions  of  one  tenant  in  common  are  not  receiv- 

not  undentood  u  inteifcrinfi  with  tbe  nils  of  evideoca  rsEpectlng  idmUaiosB.  PhlL  & 
Am.  on  Evid.  S9S,  and  n.  (!) ;  1  PMl.EvEd.SZG,  n.  (2).  Id  Bom«of  ttie  Uuited  Statei 
RinilBT  Btstut«a  havg  been  enuted.  LL.  Venuont  (Kev.  Code,  1839],  &  SI,  %  18  ; 
MssMcbiuettt,  RsT.  Stat.  c.  9i,  S  H;  Dslunare  (Uev.  Code,  1839),  p.  Hi  ;  Kb« 
York,  Rer.  Stet  vol.  i.  pp.  *08,  430  (3d  ed.)!  Maine,  R«t.  Swt.  18t0,  c.  115,  5  76  ; 
New  Hampsbire,  Rev.  Stat  1843,  c.  188,  S  IS;  pKnnBylvanU,  Dan).  Dig.  pp.  21G,  813, 
1019,  lies  ;  Michigan,  Rev.  Stot.  1846,  c.  lOS,  j  81.  In  Mveral  States,  the  interewt 
or  inhabitants,  niaral;  as  lucb,  has  been  deemed  too  remota  and  contingent,  u  well  u 
too  minnte,  to  disquatifj  them,  and  they  have  been  held  competent  at  common  law, 
EustU  V.  Parker,  1  N.  H.  273 ;  Coniwell  «.  Ishani,  1  Day,  85  ;  Fnller  t>.  Hamilton,  E 
Conn.  4ie ;  Falls  >.  Belknap,  1  Johns.  48S  ;  Bloodgood  v.  Jamaica,  12  Johns.  285  ; 
Exjiarit  Kip,  1  Pais'',  613  ;  Conrein  tr.  Hamea,  11  Johns.  76  ;  Orange  e.  Springfield, 
1  South&rd,  186  ;  State  v.  Dsvidaon,  1  Bailey,  SG  ;  Jonesboio  s.  McEee,  2  Verger, 
167  i  Gam  v.  Osss,  S  Hnmph.  378,  28B.    See  infra,  \  3S1. 

'  Tutlock  D.  Dnnn,  R.  ft  M.  416.  Qaart,  and  see  Kammon  o.  Hantley,  4  Cowen, 
4SS.  Bnt  the  decUrationa  of  ui  eieentor  or  adminiatrator  are  admitidble  against  him, 
in  any  snit  1^  or  againat  bim  in  that  chanuter.     Faunce  «.  Gray,  21  Pick.  248. 

'  Hammon  v.  Hnntley,  4  Oo»en,  4B3  ;  Jamea  v.  Hackley,  16  Johna.  277  ;  Forayth 
s.  Hanson,  G  Wend,  fi53. 

*  Daviss*.  Kidge,  3  Esp.  101. 

4  Atkina  v.  Trsdgold,  2  B.  &  C.  28 ;  SUter  «.  Lawson,  1  B.  ft  Ad.  SS8  ;  Slayniaker 
V.  Gnndacker'a  Ei'r,  10  Serg.  Ik  Rawl.  75 ;  Hatbaway  v.  Esakell,  9  Pick.  42. 

*  Fittam  v.  Foitar,  1  E  &  C.  248. 

the  action  hanpens  to  be  in  lorn  in 

^__             _..     ^    .  le  of  such  inhabitants,  than  that 

There  is  no  nile  at  law  better  settled  than  all  the  admissions  or  declarations  of  ths 

that  the  admission  of  a  shareholder  will  people  at  large  should  be  evidence  against 

not  bind  the  corporvtion.     Nor  will  the  the  public  prosecutor  in  crlnilnal  procred- 

admission  of  a  director  or  agent  of  a  pri-  ings,  when  they  are  instituted  in  the  name 

vaU  corporation  bind   the  company,  ex-  of  "the  People,  which  we  belieTU  would  be 

eept  as  a  part  of  the  ru  ^MfiE.     And  it  will  regarded  hb  an   ahannlity  by  every  one, 

make  no  diflerence  that  tbe  action  ia  in  the  We  conclude,  therefore,  that  in  no  snch 

corporate  name  of  the  president  and  dirpc-  case  can  the  admission  or  deelaratton  of  a 

tors ;  Uiat  doee  not  niake  them  parties  in  corporator  he  fairly  ri^;Bided  as  evidence 

person.     And  we  see  no  more  Teamn  why  ai^inat   the  eorporatian.     Watcrtown   *. 

the  admiaaion  of  the  inhshitanta  of  a  town  Cowen,  4  Paigi^  GIO  ;  Burlington  r.  Calais 

or  parish  should  bind  the  mimicipality,  1  Vt  885 ;.  I«w  •,  Parkina^  10  Tt.  G8S. 
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able  against  his  cotenant,  though  both  are  parties  on  the  same 
side  in  the  suit^  Nor  are  the  admiasions  of  one  of  several  devi' 
sees  or  legatees  admisHible  to  impeach  the  validity  of  the  wilt 
■where  they  may  affect  others  not  in  privity  with  him.'  Neither 
are  the  admissions  of  one  defendant  evidence  against  the  other, 
in  an  action  on  the  case  for  the  mere  negligence  of  both.^ 

§  177.  Int«roat  moat  bs  rs>L  It  is  obvious  that  an  apparent 
joint  interest  is  not  sufficient  to  render  the  admissions  of  one  party 
receivable  against  his  companions  where  the  reality  of  that  interest 
is  the  point  in  controversy.  A  foundation  must  first  be  laid,  by 
showing,  prima  facie,  that  a  joint  interest  exists.  Therefore,  in 
an  action  against  several  joint  makers  of  a  promissory  note,  the 
execution  of  which  was  the  point  in  issue,  the  admission  of  hig 
signature  only  by  one  defendant  was  held  not  sufficient  to  entitle 
the  plaintiff  to  recover  against  him  and  the  others,  though  theirs 
had  been  proved ;  the  point  to  be  proved  against  all  being  a  joint 
promise  by  all.'  And  where  it  ia  sought  to  charge  several  as 
partners,  an  admission  of  the  fact  of  partnership  by  one  is  not 
receivable  in  evidence  against  any  of  the  others,  to  prove  the 
partnership.  It  is  only  after  the  partnership  is  shown  to  exist, 
by  proof  satisfactory  to  the  judge,  that  the  admission  of  one  of  the 
parties  is  received,  in  order  to  affect  the  others.^  (u)  If  they  sue 
upon  a  promise  to  them  as  partners,  the  admission  of  one  is  evi 
dence  against  all,  even  though  it  goes  to  a  denial  of  the  joint  right 
of  action,  the  partnership  being  conclusively  admitted  by  the 
form  of  action.' 

§  178.  Aiwwon  In  tHaaovrf.      In  general,  the  answer  of  one 

*  Dan  V.  Brown,  1  Cowea,  4S8,  MS.     And  ne  Smith  •.  Vincant,  IS  Conn.  1. 
'  Haaberger  ff.  Koot,  6  WatU  A  Seq;;.  431. 

■  Daniels  v.  Potter,  I  M.  &  U.  301  ;  $apra,  j  111.  Ifaither  la  tliora  luch  pririty 
among  tlie  mambera  of  a  board  of  pablic  officsrs,  as  to  make  the  admiasioni  of  onn 
binding  on  all.  Lockwood  v.  Smith,  5  Day,  300.  Nor  wnana  Kveral  indorsen  of  a 
proniisanry  not«.  Slajraaker  v.  Oandacker  s  Ei'r,  10  S«rg.  &  Kairl.  ffi.  Nor  betneen 
tiecutore  and  heln  or  devtsora,     Oagooil  v.  Manhattan  Co.,  S  Cowen,  612. 

>  GiBV'  r.  Palmer,  1  Eap.  1S5. 

■  Nichollfl  v.  Dowding,  1  Stark.  81  ;  Grant  v.  Jaduon,  Peakc'a  Cas.  201  ;  Bnrgeas 
V.  I^n«,  9  Oreeul.  IBS ;  Grafton  Bank  t>.  Moore,  13  N.  H.  99.  S«a  titpra,  5  113  ; 
jmH,  tdI.  ii.  g  184  1  Latham  v.  Eenniston,  13  N.  H.  SOS  ;  Whitnej'  v.  Ferris,  10  Johnx. 
66 ;  Wood  «.  Braddick,  1  Taunt.  104  ;  Sanitater  «.  Moizamida,  1  Stark.  181 ;  Van 
Beimadyk  v.  Eane,  1  GalL  686  ;  Huria  v.  Wilson,  7  Wend.  S7  ;  Bucknam  n.  Bamam, 
15  Conn.  63. 

*  Lnca*  V.  Da  Ia  Conr,  1  H.  &  S.  Z4B. 

(a)  AUcott  v.  Strong,  9  Cnsh.  (Haas.)  if  A  admit*  that  be  la  a  partner  with  B, 

82S  ;  Dntton  d.  Woodman,  Id.  265;  Rich  and  B  admits  that  he  is  a  partner  with  A, 

->.  FlandeiB,  30  N.  K.  804  ;  Campbell  a.  it  is  eridence  of  nartnership  u  to  both  ; 

■..^__    ~,   .  ,_    ,.~     «  ...  ....        0  jiair  


Hastinga,  20  Ark.  512  ;   Cowan  n.  Kin-    and  it  maksa  no  diSerenre  which  decUra- 
a  partncTB, 


nay,  33  Ohio  St.  422;  anU,  %  112,  n.  (n).    tion  is  oOerad  flrrt.     Edwaid*  «.  Tney, 
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defendant  in  ehaneery  eatmot  be  read  in  evidence  against  hia  co- 
defendant;  t^e  reason  being,  that,  u  there  is  no  issue  between 
them,  there  can  hare  been  no  opportunity  for  crosB-examina- 
tion.^  (<*)  Bat  ttos  role  does  not  apply  to  cases  where  the  other 
defendant  claims  through  him  wliove  a—ww  is  (^red  in  evi- 
dence ;  nor  to  cases  where  they  have  a  joint  interest,  eitho-  as 
partners  or  otherwise,  in  the  transaction."  Wherever  the  con- 
fession of  any  party  would  be  good  evidence  against  another,  in 
such  case  his  answer,  a  fortiori,  ina.j  be  read  against  the  latter,^ 
§  179.  auardiuu,  exaenton,  Ao.  The  admissions  which  are 
thus  receivable  in  evidence  must,  as  we  have  seen,  be  those  of  a 
person  having  at  the  time  some  interest  in  the  matter  afterwards 
in  controversy  in  the  suit  to  which  he  is  a  party.  The  admis- 
sions, therefore,  of  a  ffvardiari,  or  of  an  executor  or  adminittrator, 
made  before  he  was  completely  clothed  with  that  trust,  or  of  a 
prochein  amy,  made  before  the  commencement  of  the  suit,  cannot 
be  received,  either  against  the  ward  or  infant  in  the  one  case,  or 
against  himself,  as  the  representative  of  heirs,  devisees,  and  credi- 
tors, in  the  other;*  though  it  may  bind  the  person  himself,  when 
he  i»>afterwardB  a  party,  tuo^re,  in  another  action.  A  solemn 
admission,  however,  made  in  good  faith,  in  a  pending  suit,  for 
the  purpose  of  that  trial  only,  is  governed  by  other  considera- 
tions. Thus,  the  plea  of  nolo  contendere,  in  a  criminal  case,  is 
an  admission  for  Uiat  trial  only.  One  object  of  it  is  to  prevent 
the  proceedings  being  used  in  any  other  place;  and  therefore  it 

>  JoDU  V.  TorbeirillB,  3  Yea.  Jr.  11 ;  Horsa  v.  Royal,  IS  Vn.  SBG,  S60  ;  T.eedi  v. 

Hurins  Ids.  Co.  of  Alexsndrifi,  3  Wheat.  S80  ;  Oresley  on  £q.  Evid.  S4  ;  Field  s. 
Holland,  8  Craneh,  8  ;  Clnrk's  Ex'r»  d.  Van  Riemadjk,  a  Cranch,  IBS  ;  Vmi  Riemsdyk 
V.  Kane,  1  Oall.  S30  ;  Parker  «.  Marrell,  IS  Jur.  263 ;  3  C.  &  K.  iS9  ;  Monia  v. 
Nixon,  1  How.  8.  C.  118. 

s  Field  u.  Holland,  8  Cranch,  8,  24  ;  Clark'a  Ei'ra  v.  Van  Riemsdyk,  S  Cnuoh, 
1S3, 156  i  Osborn  v.  United  St«t«a  Bank,  ft  Wheftt  7S8,  8S2  ;  Christie  v.  Bishop,  1 
Barb.  Ch.  lOS,  116. 

■  Van  Riemsdyk  v.  Kane.  1  Oall.  680,  036. 

*  Webbv.  Smith,  R.  t  M.  108  ;  Fraseru.  Marsh,  2  Stark.  *l!  Cowling  o.  Ely,  Id, 
S66  ;  Plant  e.  McEwen,  i  Conn.  6H.  So,  the  admlsaions  of  ons,  before  he  became 
assignee  of  a  bankrupt,  are  not  receivable  iwiinat  him,  where  sning  as  assignee.  Fen- 
^ick  V.  Thornton,  1  M.  4  M.  Gl.(i)  Nor  i»  the  atatement  of  one  partnar  admiaaihla 
agsinat  the  others,  in  reffard'to  mattera  which  were  transacted  before  he  became  ft 

Srtner  in  the  house,  nnd  in  which  he  had  no  interest  prior  to  that  timB.  Catt  o. 
iward,  8  Stark.  3.  In  trover  by  an  infant  Rning  by  Im  gnaidian,  the  atatementa  of 
the  guardian,  tending  to  show  tlut  the  property  «m  in  tict  his  own,  ar«  admis^bU 
Bsainst  the  plaintitf,  as  being  the  declarations  of  a  party  to  the  ncord.  Tenne;  v. 
Evans,  14  N.  H.  1J4S  i  pnjf,  {  180,  n. 

(o]  HcElroy  a.   Ladlom,  82  N.  J.  Eq.  The  niUng  to  the  contrary  by  Tindal,  C. 

828.  J.,   b  Smith  «.  Morgan,  S  If.   &  Rob., 

(B)  Legge  I.   Edmonds,  26  L.  J.  Ch,  teems  to  b«  legafded  m  muMUid  in  Eng* 

IK  i  Mettera  v.  Brown,  S3  L.  J.  Ex.  liO.  land. 
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IB  held  inadmissible  in.  a  erni  action  against  the  same  party.' 
So,  the  answer  of  the  guardian  of  an  infant  defendant  in  chancery 
can  never  be  read  against  the  infant  in  another  suit ;  for  ita  office 
was  only  to  bring  the  infant  into  court  and  make  him  a  party.' 
Bat  it  may  be  used  against  the  guardian,  when  he  afterwards  is 
a  party  in  his  private  capacity ;  for  it  is  bis  own  admission  upon 
with.*  Neither  can  the  admission  of  a  married  woma7i,  answer- 
ing jointly  with  her  hoaband,  be  afterwards  read  against  her,  it 
being  considered  as  the  answer  of  the  husband  alone.'  ,_ 

§  180.  AdmlMloiu  of  paitfM  not  of  reeoid.  We  are  nest  to 
consider  the  admissions  of  persons  who  are  not  parties  to  the 
record,  but  yet  are  interetUd  in  the  m&Ject-matter  of  the  mil.  The 
law,  in  regard  to  this  source  of  evidence,  looks  chiefly  to  the  real 
parties  in  interest,  and  gives  to  their  admissions  the  same  weight 
as  though  they  were  parties  to  the  record.  Thus  the  admissions 
of  the  ceitui  que  trtut  of  a  bond ;  >  those  of  the  persons  interested 
in  a  policy  effected  in  another's  name,  for  their  benefit;'  those 
of  the  ship-owners,  in  an  action  by  the  master  for  freight;"  those 
of  the  indemnifying  creditor,  in  an  action  against  the  sheriff;* 
those  of  the  deputy-sheriff,  in  an  action  i^inst  the  high-sheriff 
for  the  miscondnct  of  the  deputy ; '  are  all  receivable  a^inst  the 


Flint,  3  P.  &  D.  set ;  Gould  on  Pleading  4S3,  «SS  ;  Hr.  Btod't  note  to  Jackun  r. 
SUtBoii,  IS  Maaa.  58. 

»  Eggleston  t.  Speke,  alia*  Petit,  3  Mod.  268,  259  j  Hawldiw  v.  Lnaoorabe,  3 
Swuist.  892,  owes  cited  in  not*  (n) ;  Stoij  on  Eq.  PI.  fldg  ;  Greslsr  on  Eq.  Erid.  21, 
82S  ;  Mills  v.  Dvonia,  3  Johns.  C.  3S7. 

*  Beaile^  v.  Magrath,  2  Seh.  &  Left.  U  ;  Otaley  oa  Ei^  Ev<d.  823. 

*  Hoilgeon  D.  H«reit,  9  Pries,  563  ;  Elaton  v.  Wood,  2  A^.  &  E.  fl78. 

»  Hanson  v.  Parker,  J  Wils.  257.  8«e  aL™  Harrison  v.  Vallaneo,  1  Bing.  45,  Bat 
Uia  drclarationii  of  the  etattti  out  tnut  are  admisnilila,  only  so  Tar  hs  bis  interest  and 
that  or  the  trustee  are  identical.  Doe  k.  Wainwr^ht,  S  Her.  t  P.  59S.  And  the 
Dktare  oi  his  intirest  mnat  Le  ahown,  even  though  U  ba  admitted  that  be  U  k  utlai 
que  tratt.     May  v.  THjlor.  8  M,  *  Or.  281. 

*  Bell  p.  Ansley,  18  East,  HI,  143. 


bHnwD,  7  C.  A  P.  629. 

*  Tlie  admi-isions  of  an  ntidBr«h>TifF  are  not  receivaliU  in  evidence  against  the 
■herifT,  unless  they  tend  to  cbarRe  himself,  he  beioR  the  real  party  in  the  cause.  Ha 
il  not  reoarded  as  the  general  officer  of  the  sheriff,  to  alt  intents.  Snowball  u.  Qood- 
rieke,  4  K.  &  Ail.  541 ;  thoii{^  the  admissihilitv  of  his  declarctiotis  has  sometimes 
besQ  placed  on  that  ground,  Drake  v.  Sykes,  7  t.  R.  113,  At  athsr  times  they  hare 
haen  received  on  the  ground,  that,  being  liable  orer  to  the  gherifT,  he  is  the  real  puty 
to  the  snit.  Yabel«y  v.  Dnble,  1  Ld,  Hnym.  190.  And  where  the  sheriff  has  lAken  a 
general  bond  of  indemriity  from  the  under-oScer,  and  has  given  hira  notice  of  the 
pendency  of  the  suit,  nnd  required  him  to  defend  it,  the  Utter  is  in  fact  the  real  party 
in  interrat,  whenever  the  Bhsrilf  is  sued  for  his  default ;  and  his  adminioBS  are  cleArly 
receiTable,  on  principle,  when  made  against  himself.  It  has  einrvrhere  been  sud,  that 
tiia  dadantions  of  an  under-sheriff  are  evidence  to  charge  the  aheti£f,  only  whare  his 
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party  m&king  them.  And,  in  general,  the  admissiona  of  any 
party  represented  by  another  are  receivable  in  evidence  ^;ainBt 
his  representatives."  (a)  But  here,  alao,  it  is  to  be  observed,  that 
the  deciarationa  or  admiBaious  must  have  been  made  vhile  the 
party  making  them  had  some  interest  in  the  matter ;  and  they  are 
receivable  in  evidence  only  so  far  as  his  own  interests  are  con- 
cerned. Thus,  the  declaration  of  a  bankrupt,  made  before  his 
bankruptcy,  is  good  evidence  to  chai^  his  estate  with  a  debt; 
but  not  so  if  it  was  made  afterwards.'  (i)  While  the  declarant  is 
the  only  party  in  interest,  no  harm  can  possibly  result  from  giv- 
ing full  effect  to  bis  admissions.  He  may  be  supposed  best  to 
know  the  extent  of  his  own  rights,  and  to  be  least  of  all  dis- 
posed to  concede  away  any  that  actually  belonged  to  him.  But 
an  admission,  made  after  other  persons  have  acquired  separate 
rights  in  the  same  subject-matter,  cannot  be  received  to  disparage 
their  title,  however  it  may  affect  that  of  the  declarant  himself. 
This  most  just  and  equitable  doctrine  will  be  found  to  apply  not 
only  to  admissions  made  by  bankrupts  and  insolvents,  but  to  the 
case  of  vendor  and  vendee,  payee  and  indorsee,  grantor  and 
grantee,  and,  generally,  to  be  the  pervading  doctrine  in  all  cases 
of  rights  acquired  in  good  faith,  previous  to  the  time  of  making 
the  admissions  in  question,  ^(c) 

tcta  might  be  giren  ia  eTidence  to  chirgs  hUa  ;  and  thm,  mthBr  ta  acts  than  ii  dirala* 
ratioDB,  tba  decUrtitiiliiB  being  considered  as  part  ot  the  ra  gaUe.  'Wheeler  v.  Ham- 
bright,  g  3erg.  b  R.  896,  397.  Sra  Scott  v.  Hantull,  2  Cr.  &  Jer.  2SB  ;  Jacobs  v. 
Humphr«v,  S  Cr.  ft  M.  413 ;  S.  c  4  Tjrw.  972.  Bat  whenever  a  penoo  ia  bonad  \ty 
the  Toconl,  he  is,  for  all  pntposes  of  eridence,  the  party  in  interest,  and,  as  auch,  hia 
admiasions  are  tvceirable  agamst  him,  both  of  the  facts  it  reritea,  and  of  the  ainonnt 
of  damage*,  in  all  cases  where,  being  liable  orer  to  the  nominal  defendant,  he  has  been 
notifted  of  the  aait,  and  required  to  defend  it  CUrt's  Ex'ra  v.  Catrington,  7  Cranch, 
822;  Hamilton  v.  Ciitta,  4  Maas.  848;  Tylers.  Ulmer,  12  Maaa.  166;  Dnffirtd  «. 
Scott,  8  T,  R.  374  ;  Kip  ■>.  Brigham,  6  Jones,  168 ;  T  Johna  168  ;  Bender  v.  ?nm- 
berger,  i  Dall.  43B.  See  also  Carlisle  o.  Garland,  7  Bing.  2Sa  ;  North  v.  Milea,  I 
Campb.  3SB ;  Bowaher  ».  Callej,  1  Campb.  891,  D.  ;  Underbill  v.  Wilson,  «  Bing. 
687!  Bond  «,  Wanl,  I  Nott  &  McCord,  201  ;  Canrack  v.  Commonwfalth,  B  Binn. 
184 :  Sloman  «.  Heme,  2  Esp.  605 ;  WilUama  r.  Biidgea,  2  SUrk.  42  ;  Savage  v. 
Balch.  8  Greenl.  27. 

■  Starlc.  Evid.  26  ;  North  v.  Hilea,  I  Campb.  3S0. 

'  Bateman  e.  Bailey,  fi  T.  R.  513  ;  Smith  a.  Simmea,  1  Esp.  SSO ;  Desdj  r.  Har- 
luoD,  1  Stark.  60. 
'  >  Bartlet  c.  Delprat,  4  Maaa.  702,  708  ;  Clarke  d.  Waite,  13  Hasa.  439 ;  Bridge  «. 

(a)  In  an  action  by  a  father  for  the  with  the  partiea  to   the  Kcord,   cannot 

loes  of  the  life  of  hia  son,  the  declaration*  make  declantious  to  bind  the  otbere,  i* 

oftheaon,  art«rtheinjurv,a!i  to  thecaosa,  probably  not  the  law,  and  ia  at  best  aa 

are  admlmible  against  the  father.     Stem  nirUtr  didma,  as  the  owe  went  off  on  ■!!• 

V.    B.   R.    Co.,  C.  C.    F.   Phila.    7  "Leg.  other   point.      Cf.    Weed    «.  Kollogft  « 

Ouette,  223.     The  Rtat^ment  in  IMckin-  McLean,  44. 
•on  B.  Clarke,  G  W.  Va.  280,  that  perron*         <i)  Infra,  \  190. 
not  parties  to  the  record,  yet  jointly  In-  jc)  Infra,  \  IV). 

tereated  In  the  subject-matter  of  the  adit 
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§  181.  *ji-«fi>—  of  Btruiart.  In  some  cases,  &&  admiasioiui 
of  third  pertoriMf  Mtrangert  to  the  tuit,  are  receivable.  Thie  arises 
when  the  issue  is  substantially  apon  the  mutual  rights  of  such 
persons  at  a  particular  time ;  in  which  case  the  practice  is  to  let 
in  such  evidence  in  general,  as  would  be  legally  admisaible  in  ait 
action  between  the  parties  themselves,  (h)  Thus,  in  an  action 
against  the  sheriff  for  an  escape,  the  debtor's  at^owledgment 
of  the  debt,  being  snf^cieut  to  chai^  him  in  the  original  action, 
is  sufficient,  as  against  the  sheriff,  to  support  the  averment  in  the 
declaration  that  the  party  escaping  was  so  indebted.'  S<v  an 
admission  of  joint  liability  by  a  third  person  has  been  held  suffi- 
cient  evidence,  on  the  part  of  the  defendant,  to  support  a  plea  in 
abatement  for  the  non- joinder  of  such  person  as  defendant  in  the 
suit ;  it  being  admissible  in  an  action  against  him  fur  the  same 
cause.*  And  the  admissions  of  a  bankrupt,  made  before  the  act 
of  bankruptcy,  are  receivable  in  pnwf  of  the  petitioning  credi- 
tor's debt.  His  declarations,  made  after  the  act  of  bankruptcy, 
Uiong^  admissible  against  himself,  form  an  exception  to  this 
rule,  because  cA  the  intervening  rights  of  creditors,  and  the 
doi^r  of  fraud.' 

§  182.  KafMMs.  The  admissions  of  a  third  person  are  also 
receivable  in  evidence,  against  the  party  who  has  expreuly  re- 
ferred another  to  him  for  information,  in  regard  to  an  uncertain 
or  disputed  matter.  In  such  cases,  the  party  is  bound  by  the 
declarations  of  the  persons  referred  to,  in  the  same  manner,  and 
to  the  same  extent,  as  if  they  were  made  by  himself,  (a)  'Thus, 
upon  a  plea  of  pUne  adminUtravit,  where  the  executors  wrote  to 
the  plaintiff,  that,  if  she  wished  for  further  information  in  regard 
to  the  assets,  she  should  apply  to  a  certain  merchant  in  the  city, 
they  were  held  bound  by  the  replies  of  the  merchant  to  her  in- 


tg^glatiaa,  14  Hms.  9iB,  2G0,  Kl ;  FhfEnix  ».  IiumhMn,  B  Johns.  41S  ;  Pscker  «, 
Gonnliu,  1  Berg,  ft  R.  SH  ;  Patton  v.  GoldibMoa^,  S  Sere,  ft  R.  47  ;  Babb  v.  CUin- 
MO,  IS  8«TK.  Alt.  328. 

*  SIomiD  B.  Hams,  9  Esp.  S9fi  ;  WOliama  v.  Bridget,  S  atsrk.  42  ;  EempUnd  9. 
U*c«aUy,  Pcake'i  Cu.  0G. 

■  Clajv.  Ltngslow,  1  M.  AM.  4G.     Std^utert,  tiaA  »m infra,  iStS. 

>  Howe  «.  Cor^toD,  4  Taunt.  SOO  ;  2  Boee,  lES ;  Robmn  v.  Kamp,  4  Bap.  2S4 ; 
Watti  n.  Thorpe,  1  Campb.  373  ;  Smallcombe  ».  B^]ge^  HcCIel.  45  ;  i.  o.  IS  Prio^ 
136;  Taylor  v.  Kinlnch,  1  SCark.  176;  3  Stark.  S94  ;  Jarrett  v.  Leonard,  9  H.  &  S. 
2SS.  The  didum  of  Lord  Eenyoo,  in  Doirton  ■  Ctvn,  1  Ecp.  ISS,  that  the  admugioni 
o(  a  bankrupt,  made  Kfter  the  net  of  buikmptcj,  bat  before  the  comminioQ  iaaned, 
•re  reoeinbl^  i«  eoDttadicted  in  18  Price,  ISS,  in4,  and  orermled  br  that  and  Uie 
other  CMee  above  dted.     See  alw  Bemaiooni  n.  Fanbrother,  3  B.  ft  Ad.  372. 

{ b)  Friberg  «.  Dobotmi,  38  III.  Avr 
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qairies  upon  Qmt  snbjeot.^  So,  in  anamput  for  goods  sold,  where 
^e  fact  of  the  delivery  of  them  by  the  carman  was  disputed,  and 
the  defendant  said:  "If  he  will  say  that  he  did  deliver  the  goods, 
I  will  pay  for  them,"  he  was  held  bound  by  the  affirmative  reply 
of  the  carman.  >{ii) 

§  188.  Zatwprvtai.  This  principle  extends  to  the  case  of  an 
interpreter  whose  statements  of  what  the  party  says  are  treated 
as  identical  with  those  of  the  party  himself ;  and  therefore  may 
be  proved  by  any  person  who  heard  them,  without  calling  the 
interpreter."  (a) 

§  184,  Hot  oonoiiuiT*.  Whether  the  answer  of  a  person  thns 
referred  to  is  amclutive  against  the  party  does  not  seem  to  have 
been  settled.  Where  the  plaintiff  had  offered  to  rest  his  claim 
upon  the  defendant's  affidavit,  which  was  accordingly  taken.  Lord 
£enyon  held,  that  he  was  conclusively  bound,  even  though  the 
affidavit  had  been  false ;  and  he  added,  that  to  make  such  a  propo- 
sition and  afterwards  to  recede  from  it  was  mala  fides;  but  that^ 
besides  that,  it  might  be  turned  to  very  improper  purposes,  such 
as  to  entrap  the  witness,  or  to  find  out  how  far  the  party's  evi- 
dence would  go  in  support  of  his  case.*  But  in  a  later  case,  where 
the  question  was  upon  t^e  identity  of  a  horse,  in  the  defendant's 
possession,  with  one  lost  by  the  plaintiff,  and  the  plaintiff  had 
said,  that,  if  the  defendant  would  take  his  oath  that  t^e  horse  was 
his,  be  should  keep  him,  and  he  made  oath  accM)rdingly,  Lord 

>  Williaing  V.  Innes,  1  CampIiL  Z6i. 

*  Dtnlel  e.  Ktt,  1  Campb.  300,  n.  ;  B.  0.  0  En).  7< ;  KtoA  v.  Sent,  Id. ;  But  k 
Palmer,  G  Etp.  146  ;  Hood  *.  R««Te,  S  C.  &  P.  US. 

■  Fabrigas  t>.  Host^D,  II  St.  Tr.  171.  The  cues  of  the  reference  of 
liability  to  the  opinion  of  I^a!  cooniel,  and  of  a  djapotcd  fsot  rcearding  .... 
miner's  jnry  have  been  treated  oa  railing  under  thia  head ;  the  deciaiooi  being  held 
binding  as  to  tba  aniweiB  of  pcTSona  referred  to.  How  far  tha  circnmatance,  that  if 
treated  aa  avmrda,  being  in  writing,  they  wonld  ha7e  been  void  for  want  of  a  Kamp, 
mnv  hare  led  the  lesmM  jndgea  to  consider  them  in  another  light,  does  not  appear. 
Sybraj  e.  White,  1  U.  &  W.  lS6.{i)  But  in  thia  conotiy,  wliera  no  itamp  ii  required, 
they  woald  mote  natnrallj  be  roprded  as  awarda  upon  parol  anbrnisMons,  and  there- 
fore conclusiTe,  nnlesa  impeaohea  for  cansea  recofpiized  in  the  law  of  awarda. 

•  Sterena  o.  Thacker,  Peake'a  C*a.  187  ;  Lloyd  «.  Willan,  1  Eap.  178  \  Deleelioe  >. 
Greenland,  1  Bay,  4G8,  ace.,  where  the  oath  of  a  third  person  wai  referred  to.  See  Reg. 
«.  Horean,  86  Lea.  Oba.  SB  ;  11  Ad.  k  El.  102S,  •■  to  the  admiuibility  of  an  award 
as  an  admiadon  <tf  the  party ;  infra,  %  GS7,  n.  (1). 

(c)  Hot  if  ft  third  pereon  ie  referred  to  (a)  B«t  this  mle  does  not  ajiply  to  the 

■imply  to  familh  infbnnation  as  to  certain  caiesaf  an  interpreter  of  a  witneaa  in  conrt. 

facts,  his  statements  *a  to  other  facta  or  He  is  not  the  agent  of  the  party  calling 

his  apinions  are  inadmissible.    Lambert  d.  him,  bnt  rather  an  officer  of  coort,  and  bis 

People,  S  Abb.  {S.  Y.]  N.  Gas.  181.    And  dectaistiane  are  admissible  only  nnder  the 

as  thia  mle  iDtrodnces  evidence  as  an  ex-  conditions  stated  in  %  IflS.     Schearer  v. 

ception  to  Uie  mle  against  heatny,  the  Harber,.sa  Ind.  C36. 

.putf  offering  ancb  endence  mnst  Miu  (A)    I^ce  d.  Hollis,   1  H>  A  S.  106  ; 

luniself  strlcUj  within  its  piDTisiona.   Al-  Dowat  1L  Cooper,  3  Q.  B.  2$fl. 
ten  V.  Eillingar,  8  Wall.  (C.  S.)  180. 
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Tenterden  observed,  that,  considering  the  loose  maimeT  in  vhich 
the  evidence  had  been  given,  he  would  not  receive  it  as  conclu- 
sive; but  that  it  was  a  circninstanee  on  which  he  should  not  fail 
to  remark  to  the  jury.>  And  certainly  the  opinion  of  Lord  Ten- 
tenhn,  indicsted  bj  what  fell  from  him  in  this  case,  more  per- 
fectly harmonizes  with  other  parts  oTtln  l&v,  especially  as  it  ia 
opposed  to  any  fnrthev  extension  of  the  doctrine  o£  estoppels, 
which  sometimes  precludes  the  investigation  of  truth.  The  pur- 
poses of  justice  and  policy  are  sufficiently  answered,  by  throwing 
the  burden  of  proof  on  the  opposing  party,  as  in  a  case  of  an 
award,  and  holding  him  bounds  unless  he  impeaches  the  test 
referred  to  by  clear  proof  of  fraud  or  mistake' 

§  185.  AdmiuioiiB  of  wift.  The  admimoni  of  the  wife  will  bind 
the  husband,  only  where  she  has  authority  to  make  them.' (a) 
This  authority  does  not  result,  by  mere  operation  of  law,  from  the 
relation  of  husband  and  wife ;  but  is  a  question  of  fact,  to  be  found 
by  the  jury,  as  in  other  cases  of  agency ;  for  tlioi^h  this  relatitm 
is  peculiar  in  its  circumstances,  from  its  close  intimacy  and  its 
very  nature,  yet  it  is  not  peculiar  in  Its  principles,  (b)  As  the 
wife  is  seldom  espresaly  constituted  the  agent  of  the  husband, 
the  cases  on  this  subject  are  almost  universally  those  of  implied 
authority,  turning  upon  the  degree  in  which  the  husband  per- 
mitted the  wife  to  participate,  either  in  the  transaction  of  his 
affairs  in  general,  or  in  the  particular  ULatter  in  question.  Where 
he  sues  for  her  wages,  the  fact  that  she  earned  tJiem  does  not 
authorize  her  to  bind  him  by  her  admissions  of  payment;"  nor 
can  her  declarations  affect  him,  where  he  sues  with  her  in  her 
right;  for  in  Ukese,  and  similar  oases,  the  right  is  his  own,  though 
acquired  through  her  instrumentality.'    But  in  regard  to  the  in- 

•  Gimet «.  Ball,  S  SUrk.  160. 

•  Whiteheid  «.  TKttenaU,  1  Ad.  &  EI.  491. 

I  Emenon  v.  Blomden,  1  E^.  113  ;  Andencn  v.  Sandenon,  S  Stuk.  SOf ;  Carer  o- 
Adkina,  4  Campb.  01  In  Walton  v.  Onen,  I  C.  fc  P.  S21,  which  wu  an  aaUou  for 
DMMBariea  farauhad  to  the  wife,  ths  dsfence  bdng  that  aha  was  turned  out  of  doors 
for  adnltMT,  the  fanaband  waa  permitted  to  prore  her  confeaaiona  of  tha  fact,  jnit  pr». 
viona  to  lua  tomiuK  her  awaj  ;  but  tbia  waa  contemporary  with  tha  traoMction  of 
which  it  fMtnad  a  part. 

•  Hall  D.  Hill,  3  Str.  10S4.  An  anthority  to  the  wife  to  condnct  the  ordinary 
btiunesi  of  the  «bop  in  her  hnahand'a  abaence  doea  not  antboiin  Imt  to  Uud  him 
by  an  admistion,  iu  regard  to  the  tenancy  or  the  rent  of  the  ahop.  Meredith  v.  Foot- 
ner,  II  U.  A  W.  201. 

■  Alban  v.  Pritchett,  8  T.  R.  OBD  ;  Kelly  «.  Small,  3  Etp.  710  i  Denn  v.  White, 
7  T.  R.  112,  aa  to  her  admUaioQ  of  a  trespan  ;  Ho<^iDsan  v.  Ileteher,  4  Campb. 
70.  Neither  tie  his  admiaiionB,  as  to  facts  reapectinff  her  property,  whi<m  happened 
before  the  marriage,  receivable  after  his  death,  to  aflect  the'nghto  of  the  •orriving 
wife.    Bmitl)  >.  Scndder,  11  Serg.  &  R  BZfi. 

(a)  State  V.  Jaeger,  88  Ho.  ITS.  (ft)  Qoodtieh  «.  Tnaj,  U  Tt.  Sli. 
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ference  of  her  agency  from  cinnmutances,  the  question  has  been 
left  to  the  jury  with  great  latitude,  both  as  to  tiie  fact  of  agency 
and  the  time  of  the  admissions.  Thus,  it  has  been  held  compe- 
tent for  Uiem  to  infer  authority  in  her  to  accept  a  notice  and 
direction,  in  regard  to  a  particular  transaction  in  her  husband's 
trade,  from  the  circumstance  of  her  being  seen  twice  in  his 
counting-room,  appearing  to  conduct  his  bnainesB  relating  to  that 
transaction,  and  once  giving  orders  to  the  foreman.*  And  in  on 
action  againat  the  husband,  for  goods  furnished  to  the  wife,  while 
in  the  country,  where  she  was  occasionally  visited  by  him,  her 
letter  to  the  plaintiff,  admitting  the  debt,  and  apologizing  for  the 
non-payment,  though  written  several  years  after  the  transaction, 
was  held  by  Lord  EUenboroof^  sufficient  to  take  the  case  ont  dF 
the  statute  of  limitations. '(c) 

§  186.  AttanDva  of  raaerd.  The  admissi<Hi8  of  attorfieyt  of 
record  hied  their  clients,  in  all  matters  relating  to  the  progress 
and  trial  of  the  cause.  But,  to  this  end,  tiiey  must  be  distinct 
and  formal,  or  such  as  are  termed  solemn  admissions,  made  for 
the  express  purpose  of  alleviating  the  strin^ncy  of  some  rule  of 
practice,  or  of  dispensing  with  the  formal  proof  of  some  fact  at 
the  trial.  In  such  cases,  they  are  in  general  conclusive;  and  may 
be  given  in  evidence,  even  upon  a  nev  trial*  (a)  But  other  ad- 
missions, which  are  mere  matters  of  conversation  with  an  attor- 
ney, though  they  relate  to  the  facts  in  controversy,  cannot  be  re- 
ceived in  evidence  against  his  client  (b)     The  reason  of  the 

<  Flimmer  •.  Sells,  8  Ner.  &  H.  iK.     And  bm  Itl1«7  ■.  Bnydun,  i  Barb.  S.  C.  SSX. 

■  Gngon  V.  P*A«r,  1  Cunpb.  SSi ;  P^atborp  v.  Fanuli,  9  E«p.  611,  n.  Bea  Um 
CKtfori  V.  Burton,  1  Bing.  19S  i  &  c.  8  More,  IS  ;  Petty  o.  Andenon,  S  Bing.  170 ; 
Cotes  r.  DktU,  1  Cunpb.  486. 

i  Doa  «.  Bud,  7  C.  &  P.  S ;  Lmglej  *.  Lord  Ozlbtd,  1  M.  4  W.  608. 

(«)  A  wife  it  the  acsnt  of  the  hnsbuid  it  Deck  v.  Johiucm,  1  Abb.  (N,  T.)  App. 

to  pajr  the  nut  of  the  honae  doriag  hie  Deo.  49T. 

kbaenca  if  he  imtifiia  the  act,  and  thie  will  (a)  But  an  oial  adniianon  of  a  fact  \fj 

be  preMined  nnleaa  it  appean  that  the  the  ftttcnie;  dnrin^  tha  prograsi  of  tha 

hasMnd  repudiated  the  act  immediatel  v  trial,  ia  not  eonclnaiTe  upon  a  aaoond  trial, 

npOD  leaniDg  of  the  pAymeut.     Beigman  eapeciallj  if  notioa  of  withdrawal  of  the 

•.  Koberta,  SI  Pa.  at.  4S7.     In  «U  caaee  admiaaio    '      '         ■'       '-"       " 

there  miut  be  Bomeendenoe  of  the  agency    Ferry  c.  , — 

for  the  jury,  besidaa  evidence  of  the  re-  SIS.     Bat  eee  CMladge  e.  Ha 

latian^ip,  either  by  aathority  or  a  pre-  119.     By  atatnta  in  UjUHulhaa 

anmed   ratiSoation.     Hunt  v.   Strew,    SS  tha  declaration,  anawer,  nor  a  aabeeqaoDt 

Mich,   85;    Bntler  v.   Price,   115   Mass.      " ii.  t    « ^    _ i . -i- 

678;  Dock  v.  Johnaon,  1  Abb.  <N.  Y.) 

App.  Dec  467.  party  making  tt 

TheconTarBeoftbtniletafUtedaboTe  c.  187,  {  75  ;  Bl     _ 

and  in  the  text,  tttpra,  fa  alao  tme,  and  it  Uaa*.  21 ;  Lyon*  c.  Ward,  134  Uai 

ia  held  that  the  Dwre  existence  of  the  re-  (h)  And  where  an  attomOT  filed  » 

latioasbipw  not  proof  of  the  hneband  being  for  an  amendment  and  at  the 
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distincfciim  is  found  io  tiie  nature  and  extent  of  the  authoritj 
giren ;  tiie  attorney  being  constitated  for  tlie  management  of  the 
cause  in  court,  and  for  aothing  more.*(«)  If  the  admission  ia 
made  before  suit,  it  is  equally  binding,  provided  it  appear  that 
the  attorney  ma  already  retained  to  appear  in  the  canae.*  But 
in  the  absence  of  any  evidence  of  retainer  at  that  time  in  the 
cause,  there  must  be  some  other  proof  of  authority  to  make 
the  admission.*  Where  the  attorney  is  already  cfHistituted  in 
the  caoae,  admissions  made  by  his  managing  clerk  or  his  agent 
are  received  as  his  own.* 

§  187.  Prinoipai  u  BcaiiMt  BiintT.  We  are  next  to  consider  the 
admissions  of  a  prineipal,  as  evidence  in  an  action  against  the 
turety,  upon  his  collateral  undertaking.  In  the  cases  on  this 
sabject  the  main  inquiry  has  been,  whether  the  declarations  of 
tJie  principal  were  made  during  tbe  transaction  of  the  business 
t<yt  which  the  surety  was  bound,  so  as  to  become  part  of  the  ret 
getttB.  If  BO,  they  hare  been  held  admissible;  otherwise  not. 
The  surety  is  considered  as  bound  only  for  the  actual  conduct  of 
the  party,  and  not  for  whatever  he  might  say  he  had  done ;  and 
therefore  is  entitled  to  proof  of  bis  conduct  by  original  evidence, 
where  it  can  be  had ;  excluding  all  declarations  of  the  principal, 
made  subsequent  to  the  act  to  which  they  relate,  and  out  of  the 
course  of  his  official  duty,  (a)  Thus,  where  one  guaranteed  the 
payment  for  such  goods  as  the  plaintiffs  should  send  to  another, 
in  the  way  of  their  trade,  it  was  held,  that  the  admissions  of  the 
principal  debtor,  that  he  had  received  goods,  made  after  the  time 


Taylor  v.  Foiter,  a  C.  &  P  196  ;  Griffith*  n.  Witliami,  1  T.  R.  710  ;  Tnulore  c.  Bar- 
tOB,  S  Hoot*.  M.  A*  hi  the  extent  of  certain  ■dmudon*,  «e«  Molt  v.  Sqnire,  &y.  4 
M.  laS;  Hanhall  v.  CMS,  i  Campli.  ISS,  The  tulniiarioii  of  the  doe  eiecution  of  m 
dead  does  not  praolade  the  party  from  taking  adr&ntige  of  a  ratUnoe.  Ooldie  v.  Shnt- 
tleworth,  1  Campb.  70. 

teatify  to  eertaia  fieti.  It  wai  held  that  aa  to  diapenaa  with  proof  of  thoae  Tacta  on 
thia  amoonted  to  an  admiaaion  of  thoee  the  part  ot  the  state.  Clayton  r.  Btate,  4 
fkcta  by  his  client,  which  coald  b«  uaed    Tex.  App.  616. 

wainit  him  in  a  aoit  by  a  third  party,  as  la)  Lee  v.  Brown,  21  San.  158  ;  Pol- 

tn«  atateneat  waa  an  awertion  of  a  nutter  lard  p.  Lonisrill^  Ao.  R.  R.  Co.,  7  Bu^ 
of  Cm*,  made  by  the  imnediata  npreMo-  (Kv-X  697 ;  White  w.  QeRnan  Nat.  Bank, 
tktive  and  agent  of  the  client,  m  the  9  Helak.  (IVnn.)  476 ;  Hatch  «,  EltiiDa, 
wane  and  acope  of  anch  agency,  for  the  65  S,  Y.  189 ;  Tenth  Bationti  Bank  >. 
baiwfit  of  the  client,  in  his  piwineo,  and  Dursgli,  8  Thomp.  AC.  188  ;  Chelma- 
with  hia  coRoomnce.  Lord  v.  Bigeiow,  ford  Company  v.  Demarea^  7  Oray  (Hats.), 
134  Haaa.  1B6.  1.  Cf.  Union  Savinga  Aaaooiation  v.  Ed- 

(«>  In  a  orimiual  oaae  the  connael  for  warda,  47  Ha  446.  The  admission  of  th« 
the  priaoner  cannot  make  admismons  of  turafy,  howerer,  is  good  ^^nst  botiL 
matsriai  fact*  in  the  goremment's  cas«^  to    Chapel  f.  Wuhbnni,  11  Ind.  803. 
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of  their  sappoBed  delivery,  were  not  receivable  in  evidence  gainst 
the  surety,  1  So,  if  one  becomes  aorety  in  a  bond,  conditioned 
for  the  faithful  conduct  of  another  oa  clerk,  or  collector,  it  is  held, 
that,  in  an  action  on  the  bond  against  the  surety,  coufeaaions  of 
embezzlement  made  by  the  principal  after  hia  dismissal,  are  not 
admissible,  in  evidence;'  though,  with  regard  to  entries  made  In 
the  course  of  his  duty,  it  is  otherwise."  A  judgment,  also,  ren- 
dered f^ainst  the  principal,  may  be  admitted  as  evidence,  of  that 
fact,  in  an  action  against  the  surety.*  On  the  other  hand,  upon 
the  same  general  ground,  it  has  been  held,  that,  where  the  surety 
confides  to  the  principal  the  power  of  making  a  contract,  he  con- 
fides to  him  the  power  of  fumishing  evidence  of  the  contract ;  and 
that,  if  the  contract  is  made  by  parol,  subsequent  declarations  of 
the  principal  are  admissible  in  evidence,  though  not  conclusive. 
Thus,  where  a  husband  and  wife  agreed,  by  articles,  to  lire  sep- 
arate, and  C,  as  trustee  and  surety  for  the  wife,  covenanted  to 
pay  the  husband  a  sum  of  money,  upon  his  delivering  to  the  wife 
a  carriage  and  horses  for  her  separate  use,  it  was  held,  in  an 
action  by  the  husband  for  the  money,  that  the  wife's  admissions 
of  the  receipt  by  her  of  the  carriage  and  horses,  were  admissible.' 
So,  where  A.  guaranteed  the  performance  of  any  contract  that  B 
might  make  with  C,  the  admissions  and  declarations  of  B  were 
held  admissible  against  A,  to  prove  the  contract* 

§  188.  Some  sQbJoot.  But  where  the  surety,  bein^  sued  for  the 
default  of  the  principal,  gives  him  notice  of  the  pendency  of  the 
Kuit,  and  requests  him  to  defend  it;  if  judgment  goes  against 
the  surety,  the  record  is  conclusive  evidence  for  him,  in  a  subse- 
quent action  against  the  principal  for  indemnity ;  for  the  princi- 
pal has  thus  virtually  become  party  to  it  It  would  seem,  therefore, 
that  in  such  case  the  declarations  of  the  principal,  as  we  have 
heretofore  seen,  become  admissible,  even  thou^  they  operate 
against  the  surety.' 

§  189.  Piivitj.  The  admissions  of  one  person  are  also  evi- 
dence gainst  another,  in  respect  of  privity  between  them.     The 

■  Evftsa  e.  Befttti^  S  Bq^  26 ;  Bacon  v.  GhenMjr,  1  Stork.  193  ;  Longmeokw  «. 
Hyde,  A  Bino.  1. 

■  Smith  V.  Whltticgham,  8  C.  k  P.  78.  Bee  ■l«o  Oon  v.  Wfttlington,  3  Brad.  U 
Kng.  132  ;  CutlBr  v.  'SkwHid,  Manning'B  Digest,  N.  P.  137,  pet  Holrojd,  J.,  in  1819  ; 
Bbifbb  n.  Shedd,  IG  Uaaa.  6,  9 ;  Foxcroft  v.  Nerias,  4  Qteenl.  73 ;  Hnyes  e.  Seaver, 
7  Oraenl.  287  J  Ewpoblica  o.  Da™,  8  Yeates,  128 ;  HotchktM  •.  Lyon,  3  BlackL 
222  ;  Shelby  «.  aoTernor,  Ac,  Id.  289 ;  Beall  t.  Beck,  8  Har.  k  HcHen.  213. 

■  Whitnaah  v.  Qemffi,  8  B.  &  C.  &G6 ;  Hiddletoa  v.  Helton,  10  B.  &  a  S17 ;  Ho 
Oahey  v.  Alston,  S  H.  ft  W.  213,  211. 

*  Dnimmond  n.  Preatman,  18  Wheat  51S. 

*  Fenner  *.  LewU,  10  Johns.  38.  ■  Hoade  *.  McDowell,  S  Knn.  lOB. 

*  Bm  lUfra,  1 180,  n.  8,  and  omm  thoe  cited. 
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termprivity  denotes  matnal  or  sncceBBive  relationship  to  tht  Bame 
rights  of  property ;  and  priTJes  are  distributed  into  several  clasBes, 
according  to  the  manner  of  this  relationship.  Thus,  there  ore 
privies  in  estate,  as  donor  and  donee,  lessor  and  lessee,  and  joint- 
tenants  ;  privies  in  blood,  as  heir  and  ancestor,  and  coparceners ; 
privies  in  representation,  as  executors  and  testator,  administra- 
tors and  intestate;  privies  in  law,  where  the  law,  without  privity 
of  blood  or  estate,  casta  the  land  upon  Another,  as  by  escheat. 
All  these  are  more  generally  classed  into  privies  in  estate,  pri- 
vies in  blood,  and  privies  in  law.^  The  ground  upon  which  ad* 
missions  bind  tbcne  in  privity  with  the  party  making  them  is; 
that  they  are  identified  in  interest;  and,  of  course,  the  rule  ex- 
tends no  farther  than  this  identity.  The  cases  of  coparceners 
and  joint-tenants  are  assimilated  to  those  of  joint-promisors, 
partners  and  others  having  a  joint  interest,  which  have  already 
been  considered.*  In  other  cases,  where  the  party,  by  bis  admis- 
sions, has  qualified  his  own  ri^^  and  another  claims  to  succeed 
him  as  heir,  executor,  or  the  like,  he  succeeds  only  to  the  ri^t, 
as  thus  qualified,  at  tiie  time  when  his  title  commenced ;  (a)  and 

■  C».Ut.271<i;CluTere.JMkscai,  4  Paten,  1,83;  Wood'i  Init  L.  L.  Eng.  230; 
Totnlin't  Law  Diet,  in  verb.  Privia.  But  the  admudoiu  of  ezecaton  snd  admiiiu- 
tnton  an  not  reoeinbla  aninst  th«ir  eo.ezecuton  or  co.ailininiatraton.  Elwood  c. 
Deifeodorf,  S  Barb.  8.  C.  498.  Othsr  diviaions  have  been  recwnized  ;  Damelj,  pririt; 
in  traura  between  landlord  and  tenant ;  privitv  ia  eontnurt  auine,  or  the  reUttoD  be- 
tween laitor  and  leuae,  or  heir  and  tenant  in  {lower,  or  bj  the  cntiety,  by  the  coven- 
ant* of  the  latter,  after  ha  hai  aaaigned  hia  term  to  a  stranger ;  piivitj  in  estate  alone, 
between  the  leMee  and  the  graotee  of  the  reversion ;  and  privity  In  both  estate  and 
oontract,  as  between  lesw>r  and  leaaae,  kc,  bnt  these  are  foreign  from  our  preeent  par- 
pose.  See  Walker')  Case,  8  Co.  S3  ;  Beverley's  Case,  1  Co.  123,  ISl ;  mpm,  K  1&. 
SO,  23,  S4. 

■  Sufirtt,  a  m,  180. 

(a)  Pickering  *.   Beynolda,  110  Km.  ter,  8  Bnsh  (Ey.),  333  ;  Taylor  n.  Webk 

111  i  Havdeu  c  Stone,  121  Id.  413 ;  Raw-  G4  Hiss.  Sfl  ;  Howell  t>.  Howell,  47  Oa. 

son  V.  Plaisted,  ISl  Uan.  73 ;  Anderson  492),  nnlen  there  is  proof  of  some  frandn- 

B.  Kent,  14  Ean.  207 ;  Roelke  v.  Andrew^  lent  scheme  between  the  gnntor  and  gran- 

26  Wis.  811.     Ct.   Uixtge  b.  Freedman's  tee,  a.  jr.,  to  defntad  creditors.    Haitmanv. 

Saving,  ka.  Company,  93  U.  S.  87S.    The  Diller,  62  Pa.  8L  37  ;  Boyd  o.  Jones,  60 

admissions  mnst  be  made  while  the  title  to  Ho.   4fi4  ;  I^er  b.  DufT,  S3  Ps.   St.  S9i 

the  property  in  question  is  in  the  decUr-  Hutchinga  r.  Cestls,  4S  CeL  1G3 ;  Caylet 

■nt,  and  canDot  affect  a  title  snbseqneatly  v.  McCartney,  S3  Barb.  (N.  Y. )  16G.     Cf. 

■oijnired.     Stockwell  o.  Blarney,  129  Mass.  Holbrook   v.    Kolbrook,    113   Mob.    16. 

813 ;  Noyes  v.   Merrill,   lOS  Has*.   BBS  ;  But  where  the  fsct  of  posMsrion  alone  is 

Hntchinsr.  Hntchins,  98  K.  Y.  64 1  Hoos-  material  to  tba   case,  adniissions  of  the 

ton  B.  HcClony,  8  W.  Vs.  13G.     Nor  are  grantor,   while  in  fjosssssiim  limiting  his 

they  adminible  if  made  after  the  daclar-  poaseasion,  ore  admisaible  at  part  m  tbe 

ant  ba*  parted  with  hii  interest  in  the  rss  gaia,  thoush  made  after  tbe  title  hea 

property  (Pringle  B.  Pringle,  G9  Pa.  St.  been  transferred.     Adinu  v.  Davidson,  10 

381 ;  Clwulwiok  b.  Fonner,  SB  N.  Y.  404  ;  N.  Y.  App.  309 ;  Downs  r.  Belden,  46  Vt. 

BandHEger*.  Ehrhardt, Bllll.  101 ;  Bent-  674;  Qedney  b.   Logan,  79  N.  C.   214. 

lejB.  o'Bryan,  111IU.CS;  HUlsB.  Lud-  See  anfs,  1 109  and  ootea. 
w%  M  Oh.  St.  378 ;  Carpaotar  v.  Cafpen- 
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the  admiBaiona  are  receirable  in  evidence  i^^nst  the  representa- 
tire  in  the  same  nuumer  ai  thej  would  have  been  against  the 
party  represented.  llinB,  the  declaratitms  of  the  ancestor,  thiA 
he  held  the  land  as  the  tenant  of  a  Uiird  person,  are  admissible 
to  show  the  seisin  of  that  peraon,  in  an  actitm  breast  by  him 
gainst  the  heir  for  the  land.*{i)  Thus,  also^  vhere  the  defend- 
ant in  a  real  action  relied  on  a  long  possession,  he  has  been  per- 
mittedfin  proof  of  the  adverse  character  of  the  possession,  to  give  in 
evidence  the  declarations  of  one  under  vhcnn  the  plaintiff  claimed, 
that  he  had  sold  the  land  to  the  pet8(Mi  nnder  wh<nn  the  defendant 
claimed.*  And  the  declarations  of  an  intestate  are  admissible 
^unst  his  administrator,  or  any  other  claiming  in  his  ri^t*  {e) 
The  declarations,  also,  of  the  former  oocnpant  of  a  messuage,  in 
respect  of  vhich  the  present  oocnpant  clumed  a  rig^b  of  common, 
because  of  vicinage,  are  admissible  evidence  in  disparagement  <k 
the  right,  they  being  made  during  his  occupancy ;  and  on  the  same 
principle,  other  contemporaneous  declar^ons  of  occupiers  have 
been  admitted,  as  evidence  of  the  natore  and  extent  of  their  titles 
against  those  claiming  in  privity  of  estat&*(d)  Any  admissitHi 
by  a  landlord  in  a  prior  lease,  vhich  is  relative  to  the  matter  in 
issne,  and  oon(!ems  the  estat^  has  also  been  held  admissible  in 
evidence  against  a  lessee  vho  claims  by  a  sabseqaeat  title.' 

*  Doe>.  Fattet,  saftAM.lSS;  9  PoUi.  od  ObL  Iqr  Bfua,  p.  IM  ;  M^ra,  H 108; 
100,  M>d  cues  thsTB  eitad. 

*  Bnttle  Stnat  Chnieh  •.  BnlUid.  S  U«t  tSS.     And  Ma  Fadcett  «.  UwraMa,  10 
~  ~   S  170;  D01M7K  Donaj,  SH.  ft  J.  41ft;  ClatT*.  GtiaMa,UO.ftJ.  SI. 


*  Smith  «.  Smitb,  S  Binf.  N.  C.  3» ;  Int  w.  Finch,  1  Tknnt.  lU. 

*  Walker  *.  BroMtetoek,  1  Bw.  468 ;  Doe  a.  Aottin,  9  Bing.  41 ;  Di 
2  T.  B.  113  ;  Doe  s.  Bidurbr,  fi  Eqi.  4  ;  Doe  p.  Johm,  1  Canjib.  XT.     Anckat  nap*, 
booka  of  MnniT,  kc,  thongtt  mara  pri' 
this  groUDd,  wbara  tbcre  fi  a  pririljr  ii 
wboaB  dmctiaD  the;  irare  inada,  and 
olTBrad.     BdIL   N.  F.  S83  ;    Bridgman  • 


*  Walker  *.  BroMtetoek,  1  Bw.  468 ;  Doe  a.  Aottin,  »  Bing.  41 ;  Darin  w. 
_  _'.  B.  113  ;  Doe  s.  Bickarbr,  fi  Eap.  4  ;  Doe  p.  Jonea,  1  Canjib.  XT.  Andn 
booka  of  MnniT,  Ac.,  thoiutt  mere  piiTate  doctuneate.  Me  waqnaajy  admunble  a 
t  wbera  tbere  fi  a  priTiljr  in  aatata  faetwean  tha  totner  fropriatar,  under 
wbcae  dmctiaD  the;  irere  made,  and  the  praaeut  claimant  ^^laar  miaai  tbaj  are 


aaipU  for  rent,  bj  a  former  grantw,  onder  wliom  Eolh  nutfai  ehisiad.     Doe  w.  BwtoB, 
3  Ad.  A  EL  171. 

T  Ckmbd.  BaiTetl,lC.  If.  ftB.Bie,eS8.  See  alM>  Doe  >.  dOe,  •  Q  ft  P.  U>,  that  a 
fettai  written  by  >(armer  near,  napectingthe|itapeT^oftbeTieaiige,fievideiiea^piBat 
Ilia  anaeaMor,  ju  an  ejectment  for  the  aame  ptvper^,  in  lifkt  3  hia  Ticai^e.  Hw 
reodpta,  alac^  oT  •  riiar's  leasee,  it  aeena,  aie  admianble  ^amat  tha  Tkar,  in  pniof  of 
a  modna,  Yij  reaaon  of  tlie  printy  between  tham.  Jonea  p.  Camngton,  1  C.  ft  P.  tM, 
330,  a.  ;  Haddiaon  e.  Nattal,  A  Bing.  29S.  So,  the  aniwer  of  a  Ibnnv  netor.  Da 
Whelpdal*  p.  Uilboni,  6  Piioa,  1S5.     An  anawar  in  ehanoeij  ia  alao  admiiBbU  in 

(I)  McFaddene.  Ellmaker,  GSCaLSlS;  aa  agtinat  hia  meeaawr.     E^Brt  aL  Trip- 

Foote  e.  Beecher,  78  N.  Y.  166 ;  Lewia  v.  lett,  46  Ind.  174. 

Adama,  (tl  Ga.   U9.      And  genetally  at         (c)   PlatMr  *.  Flatner,  78  N.  T.  ML 
admiariona  in  diapaiagement  of  title,  hj  So  tna  admiviona  of  the  teatator  that  car- 
one  andar  whom  the  peiaon  aoinat  whom 
the  dedaratjona  an  oflocd  cudua.    Alex- 
ander V.  Caldwell,  66  Ala.  617.    Bo  of  da-  not  beknu  to  him,  la  good  againat  tbt 
Tisor  againat  ilaTiaee.   Unalter  a.  Babhan,  Tiaaa.     Fdlowa  v.  Snuth,  IM  Ma*.  S 
MIU.148.    SoofaformaradmiDiitntor        <<0  .^nCa,  |  146,  witaa. 
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§  190.  AMifnon  M  BislnBt  — Ign— ■  The  same  principle  holds 
Id  r^srd  to  admitnont  made  by  the  a$tignor  of  a  personal  contract 
or  chattel,  previous  to  the  assignment,  while  he  remained  the  sole 
proprietor,  and  where  die  assignee  mnst  recover  through  the  title 
of  tihe  assignor,  and  sncceeds  only  to  that  title  as  it  stood  at  the 
time  of  its  transfer,  (a)  In  sneh  case,  he  is  bound  bj  the  previous 
admissions  of  the  assignor,  in  disparagement  of  his  own  apparent 
title.  But  this  is  true  only  where  there  is  an  identity  of  inter- 
est  between  the  assignor  and  assignee;  and  such  identity  is 
deemed  to  exist  not  only  where  the  latter  is  expressly  the  mere 
agent  and  representative  of  the  former,  bat  also  where  the  as- 
signee  has  acquired  a  title  with  actual  notice  of  the  true  stat«  of 
that  <A  tiie  assignor,  as  qualified  by  the  admissions  in  question, 
or  where  he  has  purchased  a  demand  already  stale,  or  otherwise 
infected  with  circumstances  of  suspicion.'  Thus,  the  declara- 
tions of  a  former  holder  of  a  promissory  note,  negotiated  before 
it  was  overdue,  showing  that  it  was  given  without  consideration, 
thou^  made  while  he  held  the  note,  are  not  admissible  gainst 
the  indorsee;  tor,  as  was  subsequently  observed  by  Parke,  J., 
"the  right  of  a  person,  holding  by  a  good  title,  is  not  to  be  cut 
down  by  the  acknowledgment  of  a  former  holder  that  he  had  no 
title."'    But,  in  an  action  by  the  indorsee  of  a  bill  or  note  dis- 

erjdoooe  rainst  vaj  parmi  aetiully  elUmtng  nnder  tbe  partr  who  pat  it  in ;  Mid  it 
hu  iMen  Eeld  frimafiieU  eridenaa  tgtinit  p«tMtu  genraatly  npnled  to  cUim  ander 
bim,  At  tcMt  ao  lai  M  to  mU  npon  them  to  ahoi*  anotlieT  titlo  boin  ■  atnnger.  Kax\  lA 
Sowsx  v.  Twn^  1  Ld.  B>7ni.  810 ;  CoaotsM  at  DuitaDODtb  v.  Boberta,  18  East, 
SSi,  SS9,  84IX  So,  of  oth«r  d«cl«ntloiu  ot  th«  fonuer  par^  in  patMrnon,  which 
TOtJd  h«Te  bMD  good  agnliut  hintelA  and  wcrs  in*d«  whil«  ha  waa  in  poaaeadon. 
JackaoD  B.  Bard,  4  Johna.  330,  234 ;  Norton  a;  Fattibon^  7  Conn.  819  ;  Wridnum  «. 
Eohr,  4  Se^  &  B.  174  ;  nipra,  %\  23,  24. 

1  HarriaoQ  «.  VkIUum,  1  Bing.  1£  ;  Bajrla;  on  Bill^  by  PbilUpa  and  Sewall,  nn. 
e03,  SOS,  and  notes  (3d  An.  ed.)  ;  Gibblehooaa  a.  Stong,  8  fiawle,  487  :  Hatch  v, 
Dennla,  1  Faiif.  244  ;  Snekrove  v.  Martin,  2  UcCoid,  S41,  243. 

■  Baroufih  «.  White,  4  B.  ft  C.  S2S,  explained  in  Woolway  v.  Bowa,  1  Ad.  &  EL 
114,  118  ;  Shaw  >.  Broom,  4  D.  4  R.  730  ;  Smith  o.  De  Wniitz,  By,  A  U.  S12 ;  Beao- 
ehamp  v.  Parry,  1  B.  &  Ad.  SO.;  Hackett  v.  Martin,  S  Qreanl.  77  ;  Parker  v.  Gront,  11 
Malt.  1S7,  n.  ;  Jooea  v.  Witter,  IS  Haas.  804 ;  Dunn  >.  Snell,  IB  Man.  481  ;  Paige  d. 


(a)  In  Alger  w.  Andrewi,  47  Tt  9SS,     didnta.     Bo  deolaiatfona  of  the  wllar  of 
I  Vannont  nila  waa  atated  in  the  worda 

ort  by  Barrett,  J.,  oremiUnK  the    , ..._  , ,  _,, 

inadiniMibla  agaitMt  the  boyar.    Downa  v. 


the  Vannont  nua  waa  atated  in  the  worda  penonal  property,  made  after  the  ■ 

of  the  text  by  Barrett,  J.,  oremiling  the  after  be  haa  parted  triUi  poMaui 

caae  of  Hine*  V.  Sonle,  14  Tt.  0^  end  !••    inadiniMibla  agaitMt  the  boyar    D 

fening  to  the  caiaa  of  Hayward  Babbw  Belden.  48  TL  874 ;  Eeyatone  Hannfao- 

Co.  *.  Danoklec^  80  Tk  S9,  and  UiUar  v.  taring  Co,  ■.  Johnaon,  SO  Iowa,  142 ;  Ben- 

BiDgham,  20  Tt.  8S,  aa  the  leading  caaea  aon  v.  Londy,   63  Iowa,  SOS ;   Hanj  i^ 

on  thia  anttfect  in  that  Btate.     In  thee*  Jaeger,  1  BUtchf.  a  C.  872,  S78 ;  Qunp. 

caaea,  aa  waa  lald  «iyn^  |  180,  in  tefer-  bdr*.  Coon,  El  Ind.  70  ;  Bfagee  b.  Bai- 

snce  to  tlie  admiMima  of  a  grantor.  It  waa  gnel,  04  Pa.  St.  110.   A*  to  declarationa 

bold  that  the  adminrion  moat  be  made  qnali^ing  the  aet  of  pnaaeMion,  when  that 

while  the  patiMi  duUbb  the  admlMioD  act  ia  ralerant,  ae«  miU,  1 189,  d.  (a). 

baa  the  iotereat  nnder  wnioh  hia  -Ttgntt  <■ 
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honored  before  it  was  negotiated,  die  declarations  of  the  indorser, 
made  vhile  the  interest  vae  in  him,  are  admissibie  in  evidence 
for  the  defendant.  ■(&) 

§  191.  Mod*  of  proof.  These  admigsions  by  third  persons,  as 
tiiey  derive  their  ralue  and  legal  force  from  the  relation  of  the 
party  making  them  to  the  property  in  question,  and  are  taken  as 
parte  of  the  ret  ge^xe,  may  be  proved  by  any  competent  tnteeu  who 
heard  them,  vithoct  calling  the  party  by  vhom  they  were  made,  (a) 
The  question  is,  whether  he  made  the  admission,  and  not  merely 
whether  the  fact  is  as  he  admitted  it  to  be.  Its  truth,  where  the 
admission  is  not  oonclusiTo  (and  it  seld<mi  is  so),  may  be  contro- 
verted by  other  testimony:  even  by  calling  the  party  himself 
when  competent;  but  it  is  not  necessary  to  produce  him,  his 

Ctewin,  7  Hill  (N.  Y.),  SU-  In  OoniiKtlciit,  it  mmu  to  lure  bean  held  otbenriM. 
JoEmon  V.  BUckmui,  11  Conn.  S4!  ;  Woodraff  «.  Westcott,  IS  Conn.  131.  So  in 
Tenaoat.     Sargeaut  v.  Sargeaat,  IS  Tt  371- 

•  Bajlef  oo  BiUs.  iO%  SOS.  ud  Dotas  (2d  Am.  (d.  V  PhilHm  ft  SawBlI]  ;  Poooek 
e.  Billings,  R;.  A  U.  1S7.  S«e  alto  Btorv  on  Billi,  «  220 ;  Chittr  on  Bills,  SCO  (Sth 
ed.)  ;  Hatch  d.  Deania,  1  Faiif.  2*9  ;  Bhirlej  «.  Todd,  0  Qnenl.  SS. 

ib)   In  a 
promiuoTT  m 

overdue,  tlie  deolaratioUB  of « prior  holdar,  The  casea  cited   ahovo  from   He«   York 

mada  while  he  held  the  note,  after  it  mi  (how  that  aaeh  deolantioiu  ara  not  thar« 

due,  are  admiiiible  in  evidence  to  ihow  admiMible.      The  Encliih  rale  aeenu  in 

pKymeiit  to  auch  prior  holder,  or  any  right  faror  of  reoeinng  tuch  deelantiona,  as  to 

ofaet-offwhicb themBkerbads^iiatbim,  the  title  of  all  peisonalt;.     Harrteon  v. 

Bot    inch    declarationa,    made   b;   nich  Tallamee,  1  Bing.  iS  ;  Shaw  v.   Broom,  i 

holder  before  he  took  the  note,  ara  inad-  Dow.  ft  Rj.   7S0 ;   Pocock  v.  Billing,   8 

niiaaibie.     So  eacb  declantiona,  nude  bj  Biiut.  269.  Bat  eee  Carpenter  v.  Hollister, 

'  '    "       "  "         '    '    ""  "  18  Yt.  562,  where  the  question  as  to  ml 


(tarn  whom  the  plaintifT  since  took  it,  ara  estate  ia  fallj  discussed.  Where  Booda  ara 
inEulmissible,  unless  snob  aasiraiment  was  alaimed  bjTirtue  of  apledee,  dedarationa 
conditioned  to  be  void  upon  the  payment    in  disparagement  of  bis  title  made  bj  the 


]  the  assignor  of  a  less  sum  than  the  pledgor,  befora  he  made  the  pledgi^  are 
amonat  due  on  the  note,  in  which  case  admissible  without  calling  bim  as  a  wit- 
such  declaratioDS  are  admissible  in  evi-  ness.  Alger  «.  Andrews,  47  Vt  2S8.  Bnt 
dence  for  the  defendant  to  the  extent  of  wheaadmisnoniindisparaffementofa title 
the  inteti^et  remsiningin  anch  prior  holder,  are  admitted,  it  is  not  sUowable  for  ^e 
Bond  V.  Fitepatrick,  4  Grey,  89,  62  ;  Byl-  other  party  to  detract  from  the  force  of 
vester  v.  Crapo,  IS  Pick.  92  ;  Fisher  «.  this  eTidence  by  proving  later  and  contta- 
Tme,  SS  Maine,  C34  ;  HcLanathan  «.  dictory  statements  made  by  the  same  per- 
Fatten,  SS  Id.  1 42  ;  Scammon  e.  Seam-  eon  under  other  <aninniatanc«s  in  favor  of 
moD,  SS  N.  H.  G2,  SS  ;  Criddle  v.  Criddle.  his  title.  Bonl  «.  Chandler,  78  He.  S9G. 
SI  Ho.  G22.  See  Jermain  v.  Denniston,  S  In  the  caa  of  Baxter  •.  Snowlce,  13  Al- 
N.  Y.  Ct.  App.  S78  ;  Boot  o.  Bweezey,  S  leu,  114,  it  is  said:  "  The  declarationa  of 
Id.  S76;  Touslev  v.  Barry,  IS  Id.  497.  the  defendanfa  teatator,  from  whom  b« 
The  practice  in  the  different  States,  in  re-  cUimed  titie,  were  not  made  admisnble  in 
gard  to  admitting  the  declaratious  of  the  Ilia  fevor  by  the  fact  that  his  deoianitiona 
'   ~          ~~'~'k,  while  holding  at  other  timea  wen  girmi  in  evidence  t^ 


avalid,  and  this  m  against  a  nhae-         (a)  Miller  >.  Wood,  14  Tt  S7S. 

qoetit  ftoRs  JUt  ownaf,  ia  not  nnifotm. 


the  same,  it  not  being  nenotiaUe,  or,  if  aoi  the  plaintiff  as  admlMons."     Piekering  m. 

being  at  the  time  overdius  to  the  eBect  Ileyn<rfd^  119  Mmi.  Ill,  is  to  the  sum 

that  the  same  had  been  paid,  or  ia  other-  aOecL 

...!_: MA   .^A  ti.i.  ..  .~i_^  .  «.k.^.  i^\  iinin  _  tir~.j  '4Tt.S7S. 
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declEirations,  vhea  admissible  at  all,  beiog  admiisible  as  origi- 
nal evidence,  and  not  as  hearsay."  (&) 

§  192.  Tim*  and  oiTonnutanoab  We  are  next  to  consider  the 
tijne  and  cirewnutancea  of  the  odmun'on.  And  here  it  is  to  be 
obserred  that  confidential  overtures  of  pacification,  and  anj  other 
ofFen  or  propositions  between  litigatii^  parties,  expresslj  stated 
to  be  made  without  prejudice,  are  excluded  on  groouds  c^  public 
policy. '(a)  For,  without  this  protective  rule,  it  would  often  be 
difficult  to  take  any  step  towards  an  amicable  compromise  or  ad- 
justment A  distinction  is  taken  between  the  admission  of  par- 
ticular facts  and  an  offer  of  a  sum  of  money  to  buy  peace.  For, 
as  Lord  MansSeld  observed,  it  must  be  permitted  to  men  to  buy 
their  peace  without  prejudice  to  them,  if  the  offer  should  not 
succeed;  and  snch  offers  are  made  to  stop  litigation,  without 
regard  to  the  question  whether  anything  is  due  or  not  I^  there- 
fore, the  defendant,  beii^  sued  for  jCIOO,  should  offer  the  plain- 
tiff jC20,  this  is  not  admissible  in  evidence,  for  it  is  irrelevant 
to  the  issue ;  it  neither  admits  nor  ascertains  any  debt ;  and  is  no 
more  than  saying,  he  would  give  £20  to  be  rid  of  the  action.^  {b) 

*  Supra,  f  J  101,  IIS,  114,  and  cmm  there  dted ;  Claik  v.  Hon^mm,  S  B.  ft  C. 
U9  ;  MoanUt«phen  u.  Brooke,  8  &  ft  Aid.  141  ;  Woolway  >.  Rows,  1  Ad.  &  £1.  Ill; 
F&yion  V.  Good,  S  Kerr,  !72. 

>  Corr  I).  Bretton,  4  C.  ft  P.  463  ;  HetOej  v.  Tlutaher,  8  C.  ft  P.  SS8.  Commiuii- 
eatioDi  bstweea  the  clerk  of  the  pUiatiirs  ittoruey,  and  the  attamej  of  the  defending 
with  >  Tiew  to  a  compromiae,  hare  been  held  pririlegedi  under  thia  nile.  Jardine  v, 
Sharldan,  S  C.  ft  K.  24. 

*  Bull.  S.  P.  286 ;  OraRor;  v.  Howard,  3  Eap.  IIS,  Ld.  Eenjim  ;  Manh  v.  Gold,  S 
Pick.  2S0  ;  G?niih  e.  Sweetaer,  4  Pick.  874,  S77  ;  Wayman  v.  HiUia:^,  J  Bing.  lOI; 
Cummlng  r.  French,  2  Campb.  lOfl,  n.  ;  Glawford  on  Kvld.  p.  S3fl.  See  Molynaanx 
■;  Collier,  13  Oa.  404.  Bnt  an  offer  of  compromiBa  ia  admlnible,  where  it  ia  only  one 
■tep  in  the  proof  that  ■  oomprooiue  haa  aotiully  been  made.  Collier  v.  Nokte,  2  C  ft 
K.  1012. 

((}  The  wltneM  by  whom  an  admia-  who  make  an  oStr  of  eompromise  eonid 

don  ia  proved  may  »tat«  the  tubdanee  of  prevent  that  offer  and  the  letters  from 

the  adrnudon  if  he  cannot  remember  the  being  atlerwarda  giTen  in  evideace,  and 

exact  worda.      Kittridp  e.  Bnaaall,   114  made  lue  of  against  them,  it  ia  obvious 

Haas.  07.  that  no  ench  letters  would  be  written  or 

la]  Id  Jonee  v.  Foull,  IS  Eng.  Law .  oAera  made.     In  mj  ofHiiion,  sach  letters 

ft  Eq.  140,  14G,  15  Beav.  388,  Sir  John  and  oDere  are  admissible  for  one  purpose 

Somilly,   Haster  of  the  Rolls,  said;    "I  only,  i,  e.,  to  show  that  an  attempt  baa 

shall,  as  far  aa  I  am  aUe,  in  all  cases,  been  made  to  compromise  the  suit,  whinh 

endeavor  to  Bapjirees  a  pnKtiee  which,  may  be  somatimas  necessary  ;  as,  for  in- 

when  I  was  finC  aoqnaint«ii  with  the  pro-  stauos,  in  ordar  to  account  for  lapse  of 

fnaion,  was  rarely,  If  erer,  ventnred  upon,  time,  bnt  never  to  fix  the  paraons  making 

but  wbioh,  aocordinK  to  my  experience,  them  with  admissions  contained  in  such 

has  been  common  ot  lata  ;  namely,  that  letters ;  and  I  shall  do  all  I  can  to  die- 

of  attempting  to  oon*ert  offers  of  eomym-  courage  this,  which  I  oonsider  to  be  a  vuy 

Inlse  into  s£ninions  and  acts  prejndicial  iniuriona  practice."  To  this  effect  is  Louis. 

-to  the  pwtiee  making  them.    If  this  were  ville.  New  Albft  Chic.  B.  R.  Ca  ».  Wright, 

permitted,  the  effect  woald   be  that  no  HE  Ind.  SM). 

attempt  to  eompromiae  a  suit  would  ever         lb)  Williams  *.   State,   S2  Ala.  411  ; 

'ht  mado.    If  iw  nman&oa  of  the  putia*  Baikar  D.  Boiluwll,  7S  UL  220  {  Pqiw 
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Bd^  in  order  to  exclude  dUtinot  admissiong  of  facta,  it  moat  ap* 
pear  either  that  iJiey  were  expressly  made  withoat  prejudice,  or, 
at  least,  tiiat  they  were  made  under  the  faith  of  a  pending  treaty, 
and  into  which  the  party  might  have  been  led  by  the  confidence 
of  a  compromise  taking  place,  (a)  But,  if  the  admisBion  be  of  a 
collateral  or  indifferent  fact,  such  as  the  handwriting  of  the  party, 
capable  of  easy  proof  by  other  means,  and  not  connected  with  the 
merits  of  the  cause,  it  ia  receirable,  thou^  made  under  a  pend- 
it^  treaty.'  It  is  the  condition,  tacit,  or  express,  that  no  advan- 
tage shall  be  taken  of  the  admission,  it  being  nude  with  a  view 
to,  and  in  fortherance  of,  an  amicable  adjustment,  tiiat  operates 
to  exclude  it.  But,  if  it  is  an  independent  admission  of  a  fact, 
merely  because  it  is  a  foot,  it  will  be  reoeired ;  (d)  and  even  an 
offer  of  a  sum,  by  way  of  compromise  of  a  claim  tocitly  admitted, 
ia  receivable,  unless  accompanied  with  a  caution  that  the  offer  is 
confidentiaL*  (e) 

WaldiUgev. 

'—''--'  — '  iwia,  mat  enocnae  w  me  aamimi 

madE  daritUTK  tMCtv  of  aomiinHnuii. g— .. 

Covsn,  6SS  ;  Faller  ir.  Hunptoo, 


a  of  anj  iiid«paiid«nt 

8m  Mo--*  -  " ■ 

Hep.  269,  parl^ODimon,  0.7. ;  Mana;  t 
6  Coaa.  tU,  4»  :  autbon  «.  VtHmm,  i 


cdnbl^  thonrii  tnade  dariiig>  k  tMatjr  of  oonptoiniM.     8m  Moout  •.  Bogtrt^  AntlKRi' 
"  -    —  par  Thooiiwon,  0.  J. ;  Mana;  tr.  Gxtitr,  i  C "'  -  """-  -  " '— 


3  Hutin,  176 ;  Harvin  «.  BiduDMid.  S  Den.  C   , 

Eenyon  tfterwaids  T«Ux«d  hii  own  nl^  laTiiut  that  in  fatn: 

d«noe  of  all  admiMioiM,  meh  h  th»  party  wonU  be  obliged  to  make  in  aiuwer  to  a  bill 

In  eqnitj ;  ngeotiuK  none  bat  raoh  ••  are  merely  ooDceadiMii  for  the  uke  of  maklsA 

peace  and  gBtHag  rid  of  a  aoit     Slack  «.  BaehaMn,  Peake'a  Cai.  S,  <l ;  Tait  on  ETid. 

629S.     A  letter  written  by  the  advene  party,  "tritliDot  [H^adioe,"  i*  inadmuaibla. 
ealey  e.  Tbatcher,  8  G.  ft  P.  S88. 

•  Wallaoe  p.  Small,  1  H.  1  U.  ItS ;  Watta  *.  Lamon,  Id.  447,  n. ;  Dickinaon  n. 
Dickinion,  9  Met  471 ;  ThonuoQ  «.  Anaten,  8  DowL  *  tj.  868.  In  thii  caae  Bay 
ley,  J.,  ramarked  that  the  tmeaeti  of  an  offer  to  compmniae  wai,  that  the  party  makiug 
it  wai  villing  to  labmlt  to  a  MCrifitie,  and  to  make  a  coneeMKHi.  Hartfntd  BiUga  Co. 
V.  Granger,  i  Conn.  US  ;  Gerriah  v.  SwMtaer,  4  Pick.  874,  877  i  Munny  •.  Coater,  4 
Cow^n,  flI7,  SSS.  AdmiMiODa  made  before  an  arbitrator  are  reeeivabla  in  aanlweqnent 
trial  of  the  caow,  the  Tefsrenoe  baring  prond  ineBectnal.  Slai^  *.  Bnchanan,  Peake'a 
Caa.  1.    See  alw  Gt^Eory  v.  Howard,  S  Eap.  118.    CoUierK  Nokea,  S  C.  &  K.  1012. 

r.  42d  St.  R.  R.  Co.,  40  ».  T.  Soper,  Ct  Doon  v.  Rawy,  49  Vt.  2B8  j  Plummer  «. 

S;    Dnisin    r.    Samara,    117    Haa*.    56;  Canier,  69  N.  H.  2B3 ;  Bartlett  r.  Tarbox, 

Draper  v.  Hatfield,   184  Man.  68  ;  Gay  1  Abb.  (V.  Y.)  App.  Dee.  ISO  ;  Snow  >. 

s.  &tes,  »  Maa*.  20S  ;  Dviuli  v.  Woon-  Batchelder,  8  CnA.  (Maaa.)  61S. 

aocket,  11  R.  1.  4  ;  Strong  k  Stewart^  »  («)  Brioe  t,   Baner,   108   S.   Y.  438. 

Heisk.  (Tenn.)  1ST.  The   ml*  waa  tIiOKitU[hly  diacnaaed  in  a 

<e)  Campaa  v.  Dnbi^  89  Mich.  371.  recent  eaas  in  New  YoA,  White  tr.  Old 

If  the  offer  appear  to  be  an  <^er  of  com-  Dominion  SteameUp  Company,  102  N.  Y. 

..._..i--  ^2.    The  amrt  there  bold*  that  the  rala 

rtabiUhed  in  thia  eonntiy,  that  the 
a  of  a  dlatinot  lact  which  in  it* 

_              _  aelf  tenda  to  «itebUah « canae  of  action  or 

Lotla  V.  Hndaon,  8  M.  &  R.  481-484.  defenae,  ia  not  nnd«red  inadntuaible  from 

(d)  Canfaral  Bnmeb  U.  P.  R.  R.  Co.  «.  tbaciroomitaneetbat  It  waa  made  darings 

Butman,    28  Kan.  689;  Lovlarille,  New  diaoniaion  relating  to  a  oompKHnIae,nnI*« 

Alb.  *  Chic  B.  R.  Co.  0.  Wright,  116  it  lieipnaalyaUtad  to  be  made  without  pr»^ 

lnd.S90iBinfoida.TowiftllBSid.179;  Jvdioai  batif  the  admlMion  U  ofaoBh* 


Pd.yGoogIe 


CHAP.  XI.]  OF  iDinssiOKa.  269 

§  198.  Convtealnt.  In  regard  to  admutiont  made  und»  cir- 
cumBtances  of  etnutraint,  a  diatiDction  is  taken  between  oiril  and 
criminal  oases;  and  it  has  been  considered,  tliat,  on  the  trial  of 
civil  actions,  admiasiooB  are  reGeivable  in  evidence,  provided  the 
compulsion  under  which  they  are  given  is  legal,  and  the  party 
was  not  imposed  upon,  or  under  duress,  (a)  Thus,  in  the  trial  of 
Collett  V.  Lord  Keith,  for  taking  the  plaintifTs  ship,  the  teati- 
mcny  of  the  defendant  given  as  a  witness  in  an  action  between 
other  parties,  in  which  he  admitted  the  taking  of  the  ihip,  was 
allowed  to  be  proved  against  him;  thou^  it  appeared  that,  in 
giving  his  evidence,  when  he  was  proceeding  to  state  his  reasons 
for  taking  the  ship,  Lord  Kenyon  had  stopped  him  by  saying  it 
was  unnecessary  for  him  to  vindicate  his  conduct.^  The  rule  ex- 
tends also  to  answers  voluntarily  given  to  qnestions  improperly 
asked,  and  to  which  the  witness  mi^t  successfully  have  objected. 
80,  the  voluntary  answers  of  a  bankrupt  before  the  commissioners 
are  evidence  in  a  subsequent  action  against  the  party  himself 
though  he  mi^t  have  demurred  to  the  questions;  or  the  whole 
examination  was  irregular,*  unless  it  was  obtained  by  imposition 
or  duress.* 

§  194.  Dtraet  and  inoldnitaL  There  is  no  difference,  in  regard 
to  the  admissibility  (tf  this  sort  of  evidence,  between  direct  ad- 

1  CoUett  ».  Lord  EeUh,  4  tm,  213,  per  Le  Blano,  J.,  who  rcnuAed,  tb«t  the  mui- 
ntr  in  whieh  the  eridenee  had  Men  obtaintd  might  be  nutter  of  obMrvstlon  to  the 

(toy  ;  hot  th«^  if  what  wu  aiid  bore  in  any  way  on  the  laiuc^  hs  wu  bonqd  to  racelvs 
tB««TidMiaB(^thelaatita«lt    Sm  alao  Milwaid  *.  Forbea,  4  Eip.  171. 

*  BtookOeth  *.  De  Tartet^  4  Campb.  10  ;  Smith  *.  Beidnell,  1  Campb.  SO.  If  the 
commiHion  hat  been  mrrerted  to  impropar  poipoaea,  the  temed;  ia  by  an  application 
to  hare  the  ezamlnaliou  taken  ftom  the  Blea  and  caDoeUed.  4  Campb.  ll,  per  Ld. 
EUenborougb  ;  Hilward  v.  Forbei,  4  Eip.  171 ;  a  Stark.  Evid.  22. 

*  Robeon  ».  Alexandar,  1  Hoora  *  P.  44S ;  Tneker  v.  Banow,  7  B.  &  C.  <3S.  Bnt 
a  Iqpl  neeoaiW  to  aoawar  tiie  qaeatiou^  onder  peril  of  paniahmant  for  oontsmpt,  it 
aeenii,  is  a  Talid  otgection  to  the  admiiaion  ef  the  anawen  in  eTidenee  in  a  erimioal 
moaecntioii.  Sex  «.  Britton,  1  H.  &  Kob.  297-  The  om«  of  Bex  v.  Muroeton,  3  Stark. 
US,  which  leemi  to  the  oontTair,  la  qQeationed  and  explained  by  Lord  Tentertlea,  in 
Baz  p.  Qilham,  1  Hood.  Cr.  Oaa.  208.  See  <it/Va,  H  SSB,  451 ;  Beg.  v.  OarUtt,  1 
Deni*.  C.  C.  236. 

natote  aa  that  the  Mart  can  tee  it  wonld  tlon  may  be   oonTcrted  into  a  bap   to 

not  bare  been  made  except  for  the  porpone  iuveljje  the  nnwair  into  haiardona  admla* 

of  forwarding  the  olyect«  of  the  negotia-  aiona.    The  law,  tnerefore,  axoladea  toch 

tion,  and  nnder  aneh  cinmntatancc*  that  admiaaiona  aa  appear  to  have  been  made 

•n  agreement  «ottld  Edrlv  be  impUed  there-  tentatlrely  or  hypothetical  ly,  but  adroit* 

fRnn,  that  It  waa  not  to  Mnaed  afterwarda  thoae  only  which  concede  the  eiiatence  ot 
Whiteo.  OldDomfnionSteamthip 

(a)  ^lie  rale  exclodiiigconfeasiona  made 
I     v-' J—'-- •-■ '---   .1 

I  by  compromise,  which  otgect  ii 
anppoaeJ  to  be  obatructed  by  the  fear  en* 
terUlned  by  litigauti  that  inch  a  negotit- 
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migsiotu  and  those  which  are  ineidental  or  made  in  some  other 
connection,  or  involved  in  the  admigglon  of  some  other  fact 
ThoB,  where,  in  an  action  against  the  acceptor  of  a  bill,  hia  at- 
torney gave  notice  to  the  plaintiff  to  produce  at  the  trial  all 
papers,  &c.,  which  had  been  received  by  him  relating  to  a  certain 
bill  of  ezchauge  (describing  it),  which  "was  accepted  by  the  said 
defendimt;"  this  was  held  prima  facte  evidence,  by  admission 
that  he  accepted  the  bilL*  So,  ii^  an  action  by  tiie  assignees  of 
a  bankmpt,  against  an  auctioneer,  to  recover  the  proceeds  of 
sales  of  a  bankrupt's  goods,  the  defendant's  advertisement  of  the 
sale,  in  which  he  described  the  goods  as  "the  property  of  D,,  a 
bankrupt,"  was  held  a  conclusive  admission  of  the  fact  of  bank- 
ruptcy, and  that  the  defendant  was  acting  under  his  assignees.* 
So,  also,  an  undertaking  by  an  attorney,  *'to  appear  for  T.  and 
R.,  joint  owners  of  the  sloop  'Arundel,'"  was  held  sufficient 
prima  faeie  evidence  of  ownership.' 

§  195.  AamummA  ohuKotw.  OUier  admissions  are  implied  from 
atsumed  character,  language,  and  ctmduct,  which,  thou^  hereto- 
fore adverted  to,*  (a)  may  deserve  further  conBideration  in  this 
place.  Where  l^e  existence  of  any  domestic,  social,  or  official  re- 
lation is  in  issue,  it  is  quit«  clear  that  any  recognition,  in  fact,  of 
that  relation,  ia  prima  facie  evidence  t^inst  the  person  making 
such  rec<^ition,  that  the  relation  exists.*  This  general  rule  is 
more  frequently  applied  against  a  person  who  has  thus  recognized 
thechar»rter  or  office  of  another;  but  it  is  conceived  to  embrace, 
in  its  principle,  any  representations  or  language  in  regard  to  him- 
self. Thus,  where  one  has  assumed  to  act  in  an  official  charac- 
ter, this  is  an  admission  of  his  appointment  or  title  to  the  office, 
so  far  as  to  render  him  liable,  even  criminally,  for  misconduct 
or  neglect  in  such  office.*    S<^  where  one  has  recognized  the  offi- 

>  Holt  r.  Squira,  By.  A  H.  383. 

*  H&ltb7  D.  Christie,  1  Esp.  S43,  aa  tzpoimded  by  Lord  EHenborongli,  in  Bankin 
V.  Homer,  IS  Eut,  19S. 

*  ManhkU  V.  Cliff,  i  Cuapb.  133,  per  Ld.  EUenborough. 
1  Supra,  j  27. 

*  Dickinaon  v.  Coward,  I  B.  &  Aid.  077,  676,  per  Ld.  Elleahonnigh ;  Badford,  q.  t. 
V.  Uclntinli,  8  T.  R.  CSa. 

■  Bevan  v.  Williams,  S  T.  B.  9SB,  per  Ld.  HuiBfield,  Id  «n  mtion  uainrt  a  clein- 
tnan,  far  non-residence  ;  Rex  r.  OsirdneT,  2  Ciunpb.  B18,  agoinit  a  milllBiT  officer,  %r 
retarniDg  falM  mnsten ;  Bex  v.  Keme,  2  St  Tr.  967,  9S0  ;  Rex  v.  Brommick,  Id.  901, 
9d2  ;  Rex  v.  Atkins,  Id.  9Q4,  which  were  indicttnenta  Tor  high  treason,  being  pojiish 
prisats,  and  remaining  forty  days  within  the  kingdom  ;  Box  ».  Borratt,  fl  C.  A  P.  iSl, 
an  indictment  against  a  letter.carTier,  for  embezilement ;  Ttowbiidge  n.  Baker,  1  Cowen, 
2G1,  against  a  toU-gatherer,  for  peuiiltles  ;  Liater  v.  Ptieitly,  Wlghtw.  67,  againat  a 
collector,  for  penaldea.  See  aleo  Groaa  v.  Eaye,  0  T.  R.  66S  ;  UpBcombe  t>.  Holmes,  S 
Campb.  441 ;  Badford  v.  Uclntoab,  S  T,  B.  632. 

(a)  Seepoi^lSOr. 
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cial  character  of  another,  by  treating  with  him  in  Baoh  character, 
or  othervise,  this  is  at  least  prima  facie  evidence  of  li:s  title, 
against  the  party  thus  recognizing  it.*  Soy  the  allegations  in  the 
declaration  or  pleadings  in  a  suit  at  law  have  been  held  receiv- 
able in  evidence  against  the  parl^,  in  a  subsequent  suit  between 
him  and  a  stranger,  as  his  solemn  admission  of  the  truth  of  the 
facts  recited,  or  of  his  understanding  of  the  meaning  of  an  in- 
strument; though  the  judgment  conid  not  be  made  available  as 
an  estoppel,  unless  between  the  same  parties,  or  others  in  privity 
with  them. '(£) 

§  196.  CoadQot.  Admissions  implied  from  tho  eonduet  of  the 
party  are  governed  by  the  same  principles.  Thus,  the  suppres- 
sion of  documents  is  an  admission  that  their  contents  are  deemed 
unfavorable  to  the  party  suppressing  them.  ^  (a)  The  entry  of  a 
chai^  to  a  particular  person,  in  a  tradesman's  book,  or  the  mak- 
ing oat  of  a  bill  of  parcels  in  his  name,  is  an  admission  that  they 
were  furnished  on  his  credit'  The  omission  of  a  claim  by  an 
insolvent,  in  a  schedule  of  the  debts  due  to  him,  is  an  admission 
that  it  is  not  due.'  Payment  of  money  is  an  admission  against 
the  payer  that  the  receiver  is  the  proper  person  to  receive  it,  but 

*  pMOock  ».  Harrii,  10  Eaat,  lOi,  by  a.  renter  of  tnniTdke  tolli,  for  »miex»Mt  of 
tollt  da« ;  Badfoid  n.  HclDbxh,  3  T.  K.  6S3,  b;  «  fumer-ganard  of  tha  poatlioTM 
dnties,  ogMDst  ■  letter  of  hone*,  for  nertain  itatate  prnattiei  ;  Pritcbard  v,  Wsllcer, 
S  C.  a  P.  S12,  hf  the  clerk  of  the  tnutaei  of  ■  tnmpike  road,  uaiiut  one  of  the  tnu- 
tas* ;  Dickiiuon  v.  Coward,  1  B.  A  A.  677,  b;  the  uugnee  oTa  bankrupt,  against  s 
debtor,  who  had  made  the  aariguee  k  partial  payment.  In  Benrman  v.  wUe,  4  T.  R. 
S8A,  which  «M  an  Rction  by  an  attorney  for  idander,  in  ehaiging  him  with  swiudliiiK, 
and  tbreateoing  to  have  him  stmok  off  tlie  roll  of  attorneys,  the  coDrt  held  that  thia 
threat  imported  an  admiMum  that  the  plaintiff  waa  an  attorney.  Cnmmin  v.  Smitli,  8 
8eig.  &  B.  aa.  Bat  aee  Smith  v.  Taylor,  I  New  R.  196,  iti  wblch  the  teamed  judgei 
ware  equdly  divided  upon  apoiataomewhat  similar,  in  the  caseof  a  phnidau;  but,  in  the 
former  oaae,  the  roU  ol  attomeya  waaexpreeely  mentioned,  while  in  the  Utter,  the  plain- 
tiff waa  merely  apoken  of  aa  "Doctor  S.,"  and  the  defendant  had  been  employed  aa  hia 
■pothecar]'.  If,  noweTer,  the  dander  relates  to  tha  want  of  qualification,  it  waa  held 
by  Hanafiald,  C.  J.,  that  the  plaintiff  moat  prove  it ;  but  not  where  it  waa  confiued  to 
mere  miaeondaet  1  New  R.  207.  See  to  thie  point,  Moiaee  v.  Thornton,  ST.fi.  303; 
Collina  v.  Carnegie,  1  Ad.  a  EL  69G,  70S,  per  LL  Etenman.  C.  J.  See  further,  DiroU 
V.  Leadbetter,  4  Pick.  130  i  Cn^n  d.  Poole,  1  a  &  Ad.  ESS  i  Rex  n.  Bamea,  1  SUrk. 
848  ;  Phn.  &  Am.  on  End.  8d9,  S70,  S71 ;  I  Phil  Evid.  BSI,  3G2. 

*  Tiler  v.  CowliuR,  1  Ld.  Baym.  744  ;  a.  c.  Flail.  N.  ?.  348.  Bee  nipra,  jj  171, 
194  ;  Mra,  JS  SOB,  SIO,  fi87  a,  ees  ;  Ilobi«>a  ■>.  Swett,  8  Qreenl.  BIS  ;  WeUa  d.  Uomp- 
ton,  S  Rob.  (La.)  171  :  Panon*  v.  Copeland,  SS  Ue.  870. 

t  Jamei  v.  Bioo,  2  Sim.  It  Stn.  SOO,  B06  ;  Owen  p.  Flack,  Id.  60S, 
>  Storr  «.  Soott,  6  C.  &  P.  S41  ;  Thomson  v.  Davenport,  9  B.  &  C.  76,  Sfl,  GO,  91. 
■  mahoDa  V.  Downei^  lU.  ft  Rob.  IS  ;  Hart  e.  Newman,  S  Camph.  13.     See  also 
Tilghman  ».  Fisher,  9  Watt^  441. 

(ft)  WUUama*.  Cheney,  8  Ony(HaBs.),  See  also  unfa,  S  37.     So  the  attempt  to 

31S  ;  Jadd  e.  Oibbn,  Id.  CS9.    9ee  Chui^  sabom  false  vritiiesses  is  cogent  evidence  of 

D.  Shalton,  S  Cart.  C.  C.  S7I  ;  State  v.  an  admission,  by  conduct,  that  the  party's 

LittleBeld,  8  R.  I.  124.  canaa  is  an  nni^hteons  one.     Moriarty  b, 

(a)  Eidridgea.  HBwl«y,110Mua.410.  Lon,  a  kD.  R.  R.  Co.,  U  R.G  Q.  a  314 
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not  against  the  receiver  that  tbe  payer  vos  the  persoD  vho  tu 
twund  to  pay  it;  for  the  party  receiving  payment  of  &  just  de- 
mand may  well  assiuue,  without  inqniry,  tiiat  the  penton  tender- 
ing the  money  was  the  person  legally  bound  to  pay  it*  Acting 
as  a  bankrupt,  under  a  commission  of  bankruptcy,  is  an  admission 
that  it  was  duly  issued.*  Asking  time  for  the  payment  of  a  note 
or  bill  is  an  admission  of  the  holder's  title,  and  oi  the  signature 
of  the  party  requesting  the  &Tor;  and  the  indorsement  or  accept-  - 
auce  of  a  note  or  bill  is  an  admiaaion  of  the  truth  of  all  the  facts 
which  are  recited  in  it*  (i) 

§  197.  Sllano*  and  aoqviMOMiofl.  AdmiBsioiu  may  also  be  im- 
plied from  the  aequutoenee  of  the  party.  But  acquiescence,  to 
have  the  effect  of  an  admission,  must  exhibit  some  act  of  the 
mind,  and  amount  to  voluntary  demeanor  or  conduct  of  the  party. ' 
And  whether  it  is  acquiescence  in  the  conduct  or  in  the  language  of 
others,  it  must  plainly  appear  that  such  conduct  was  fully  known, 
or  the  language  fully  underatood  by  the  party,  before  any  inference 
can  be  drawn  from  his  passiveness  or  silence,  (a)  The  circum- 
stances, too,  mnst  be  not  only  such  as  a£Forded  him  an  opportunity 
to  act  or  to  speak,  but  such  also  as  would  properly  and  naturally 
call  for  some  action  or  reply,  from  men  similarly  situated. '(fi) 

*  J>met «.  Blou,  S  Sim.  ft  Btn.  WO,  (KM  ;  Obanmaii  ■.  Beard,  8  Anab.  MS. 

*  Like  V.  HowB,  «  E»p.  SO  ;  CUrke  v.  Clarka,  Id.  81. 

*  Hclnuley  «.  Loader,  2  Campb.  iSO  ;  Critohloir  v.  Pin;,  Id.  181 ;  VIlkiMOD  •. 
Latwidge,  1  Stn.  0<S  ;  Robineon  e.  Ybttow,  7  Tamit  iCS  ;  Tajlor  a.  Croker,  4  Etp. 
ISr;  Ban  v.  Clive,  1 H.  *  8.  18.  Bee  ftuiher,  Bayler  oa  Bill*,  by  PhUUpi  *  SemD, 
pp.  «9»'>S0«  ;  FhU.  &  Am.  on  Erid.'SBS,  u.  <8) ;  1  PUL  Evid.  Ml,  u.  (1),  Mid  «ae» 
there  oited. 

1  Allan  V.  MoEmd,  1  Sumn.  8W  ;  Carter  •.  Bennett,  4  Fla.  >40. 

*  Totflbct  a  party  with  theitatamsntaarotheni,  on  tlugroandoFIiii  implied  admia. 
thm  of  thdi  tmto  by  dlent  acqnieaoenoe,  it  !•  not  enough  that  they  were  made  in  Ui 

(()  So  on  thg  tune  whether  a  landlord  104 ;    Com,   «.    Ki 

or  hii  tenant  wai  to  keep  In  repair  a  plat-  Braiusrd  «.   Bnck, 

fonn  in  fhntt  of  a  (hop,  eridenoe  that,  anar  Put,  41  N,  H.  34  ;  Witkiiu        ^.., 

an  ii^ary  calmed  by  ■  defeat  in  the  plat-  83  CaL  SBl  ;   AboTTomhte  *.  Allen,   £S 

form,  tha  landloid  repairad  It,  i«  oompe-  Ala.  SSI  ;  Rotte  a.  Bolfe,    10    Oa.'  148. 

tent  aa  an  adoiiarion  that  It  waa  hli  daty  And  It  mnat  appear  that  the  party  knew 

to  keq>  the  platform  in  repair.     Headman  of  the  ■at^eet-matter  itated,  or  had  meant 

V.  CoBway,  IM  Han.  S74.  of    knowing.      Edwardi    n.    Williams,    8 

(a)  Eapedallj  la  thii  trae  when  the  HIm  848 ;  Pierce  v.  GoldtberTy,  8G  ImL 

peraon  imntt  whom  tha    '    '    '      ■         '  '■■■       -■-^-      »    -■    ■""  ^-  — 

la  a  foreigner.    In  that  o     .  ,      , 

made  to  appear  that  tbe  Mnreraation  waa  menta  made  by  Worceater  to  the  plalniilf 

explained  to  him   by  an   interpreter,   m  were  not  made  nnder  dreDmrtancM  which 

that  h*  was  in  a  poaitfon  to  onderatand  natonnbly  called  npon  him  for  any  reply, 

fully  the  atatemante  to  which  he  onght  to  He  wai  not  reqninKl  to  enter  into  a  dia- 


a  againtt  whom  Uiaadminloniauaed    817.      Morton,  J.,  in  Whitney  f.  Hongh- 
"^  t  ahonld  be    ton.  1S7  Haia.   697,   aafa  :    "The  atate- 


hare  replied.   Wright  v.  Maaeiaa,  SS  Barb,  cnanon  with  Worceate^  and  he  vioUl 

'  'I.  Y.)  fiSl.  no  rale  of  dnty  or  of  oourteay  by  nutlertlDg 

(&)  People  v.l>riaM]l,  107  If.  r.  484;  to  reply.     It  cannot  be  wOd  that  the  uat- 

>m.  V.  Harrey,  1  Gray,  487,  48S ;  Boa.  nnl  uid   rMtonaUe  Infereooe  from  hie 

n  *  W.  B.  IL  Coip.  *.  DuM,  Id.  88,  nlence  it,  tUt  ha  admlttad  tha  tnith  of 
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Thos,  where  a  landlord  qoietl;  BofiFers  a  tenutt  to  expend  money 
in  making  alterations  and  improTemento  on  the  premiees,  it  is 
evidence  ^  his  consent  to  the  altorations.'  If  the  tenant  person- 
ally receives  notice  to  quit  at  a  particular  day,  vithout  objection, 
it  is  an  admission  that  his  tenancy  expires  on  that  day.*  Thus, 
also,  among  merchants,  it  is  regarded  as  the  allowance  of  an  ac- 
count rendered,  if  it  ig  not  objected  to,  without  unnecessary  delay.* 
A  trader  being  inquired  for,  and  hearing  himself  denied,  may 
thereby  conmiit  an  act  of  bankruptcy.*  And,  generally,  where  one 
knowingly  avails  himself  of  another's  acts,  done  for  his  benefit, 
fhis  will  be  held  an  sdmissioa  of  his  obligation  to  pay  a  reason- 
able compensation. '(c) 


pnwnM ;  for,  tf  ihej  wen  gtvan  in  arldeno  fn  » jodldal  proceading.  h«  is  not  at 
libertj  to  interpose  when  uid  how  bg  plsuw,  though  «  partj  ;  and  therefore  !■  not 
concluded.  Helen  v.  Andrews,  1  IL  &  M.  836.  Sag  alio  Allen  v.  HuKeen,  1  9uma. 
SIS,  811,  S17;  Jones  n.  Komll,  I  Car.  h  Kir.  SU ;  Nrile  ■.  Jakle,  2  Car.  &  Kir.  70»  ; 
Peele  n.  Henh.  Ins.  Co.,  8  Haion,  81 ;  Hndson  v.  Hairisin,  S  Brod.  Je  Bing.  S7  ; 
'  '»,  8  301.  SIB,  387.  If  lettera  are  offered  against  a  partr.  It  Hems  he  may  read 
immediate  repliea.  Boe  r.  Day,  7  C.  &  P.  70S.  3o,  it  ssonu,  he  may  ^)roTe  a  pre- 
Tious  coTiTeraatioD  with  the jMrtr,  to  show  the  motire  snd  intentian  in  writing  them. 
Beaj  «.  RiahardK>tl,  3  &  MT  *  B.  iZS. 

■  Doe  V.  Allen,  8  Taitnt  78,  80  -,  Do«  «.  F;e,  1  Esp.  806  ;  Neale  v.  Parkin,  1  Eip. 
SS9.     See  also  Stanly  c.  WUt^  U  Eait.  3S2. 

*  Doe  u.  BigK^  S  Tannk  100 ;  Thotma  ».  Thomas,  3  Campb.  8t7  ;  Doe  «.  Forster, 
It  East,  40E  ;  Oakappl*  v.  Copons,  1  T.  R.  361 ;  Doe  t>.  Woombwell,  S  Campb.  GS9. 

*  Shennan  v.  Sherman,  3  Vern.  S7fl.  Hntchini,  Ld.  Com.,  mentianed  "a  second 
or  third  post,"  as  the  altimAte  period  of  otgection.  Bat  Lord  Hardwicke  said,  that  if 
the  psraon  to  whom  it  was  sent  kept  the  account  ' '  for  any  length  of  time,  without 
making  any  objection,"  it  became  a  stated  accoont.  Willia  e.  Jeraegan.  2  Atk.  3S2. 
Bee  also  FreeUod  b.  Heron,  7  Cr&nch,  117,  ISl ;  Mturay  e.  Toland,  SJobns.  Ch.  G7S ; 
Ticket  e.  Short,  2  Vea.  939.  Dulj  entries  in  a  book,  constantly  open  to  the  party's 
inspection,  are  admissions  sgainst  him  of  the  matters  Uierein  stated.  Alderaon  v.  Clay, 
1  Stark,  106;  Wiltiie  v.  Ai&mson,  1  Phil.  Evid.  857.  See  further,  Coe  b.  Hulton,  1 
Serg.  &  R.  39S;  McBride  b.  Watts,  1  HcConl,  8S4;  Corps  v.  Robinson,  2  Wash.  C.  C. 
8SS.  So,  the  members  of  a  company  are  chargeable  with  knowledge  of  the  entries  ia 
tbeir  books,  mode  by  their  agent  in  the  course  of  bis  business,  and  with  their  tme 
meaning,  aa  understood  by  the  agent     Allen  v.  CoLt,  6  Hill  (N.  7.),  818. 

■  Key  D.  Shaw,  8  Bing.  820. 

''  Morris  V.  Burdstt,  1  Campb.  S18,  where  s  candidate  made  nsa  of  the  hustings 
erected  for  an  election;  Abbot  b.  Inhabitants  of  Hermon,  7Qreenl.  118,  where  a  scbool- 
hoose  was  Used  by  the  school  district ;  Hayden  v.  Inhabitants  of  Uadisou,  Id.  70,  a 
COM  of  partial  payment  for  ""H"g  a  raad. 

thn  statement*."    lliis  laat  aantenoe  Indl-  alwavK  mlu  his  adveimry's  case,  by  draw- 

cates  the  prindpls  on   wbioh  the  whole  ing  him  into  a  eompulaoiy  altercation  in 

mle  tnmi.     Dmiy  b.  Herrey,  1S6  Mass.  the  presence  of  chosen  listeners,  who  wonld 

BIS.  be  Bare  to  misrepreaeut  what   he   said, 

(e)  The  former  nile  of  sTidenoe,  that  Nothing  could  be  more  unjust  or  unrev 

onaasilenceshall  be  constmedasaTirtual  sonaUe.      Hence,   in  more   recent  esses, 

uaeut  to  all  that  ie  said  in  his  prassnca,  is  the  rule,  in  some  States,  has  undergone 

mscsptible  of  great  abuse,  and  calls  for  a  very  important  qualifications.    The  mere 

ooom  of  conduct  which  pmdent  and  quiet  silence  of  one,  when  facts  are  asserted  in 

men  do  not  generally  adopt     If  that  rule  his  presence,  is  no  grouud  of  presaming 

be  sound  to  the  full  extent,  as  laid  down  his  acquiescence,  unless  the  convprsation 

in  some  of  the  early  casas,  it  would  be  in  were  addressed  to  him  und^r  eiirb  drcnm- 

the  power  of  any  evil^dii^OMd  pamon  to  stances  as  to  call  for  a  reply.     The  psiwa 
VOL.  L-»1S 
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§  198.  AoqtdaaoMioa.  The  po»te»$ian  of  doevmenU,  also,  or  the 
fact  of  constant  acceBS  to  them,  sometimeB  affords  ground  for 
affecting  partiea  vith  an  implied  admission  of  the  statements 
contained  in  them.  Thus,  the  rnles  of  a  club,  contained  in  a 
book  kept  hy  the  proper  oflScer,  and  accessible  to  the  members ;' 
charges  ^^iust  a  club,  entered  by  the  servants  of  the  house,  in 
a  book  kept  for  that  purpose,  open  in  the  club-room  ;>  the  posses- 
sion of  letters,*  and  the  like, —  are  circumstances  from  which 

I  lUfigett  c.  Moignva,  3  C.  fc  P.  SSe. 

■  AldenoQ  v.  Cixj,  1  BUrk.  40S ;  Wlltzia  •.  Adamaon,  1  PbU.  Erid.  S57. 

■  Hewitt «.  Pisiott,  S  C.  &  F.  7C  ;  Rexe,  Wataon,  S  Stuk.  110  ;  Horne  Tookc'a 
Cam,  25  Sc  Tr.  120.  Bat  the  poeaanion  at  nuaaawend  letters  leeijia  not  to  b«  of 
Itaeir,  evidence  of  acqaieacenoe  in  their  contenta  ;  (a)  and,  ttieTefoie,  a  notice  to  prodnoe 

mnat  be  in  a  position  to  nqnire  the  infor-  naaon  why  tliej  ahonld  not  he  w  regardod, 

mation,  and  be  moat  ask  it  m  ^ood  taitb,  to  tlu  aime  extent  aa  any  otber  adnuadons. 

and  in  a  nianner  fairly  entitling  him  to  UatiuMki  *,  Cainia,  1  Uacq.  Ho,  Lda. 

expect  it,  in  older  to  Justify  any  inferenca  Caa.  218.     AdtniMiona  in  the  nme  action 

from  the   mere  silence  of  the  party  ail-  for  one  pnipoae  may  be  used  for  another, 

dressed.     If  the  occasion,  or  the  nature  of  u  when  in  MmniMlt  sgainat  two,  upm  - 

this  demand,  or  the  maoner  of  nukiog  it,  joint  promiae,  both 'ricked  HOitaantn^n 


bly  justify  aiienc^  in  ■  dis-  and  one  infancy,  ^e  plaintiS'  admitted 
oreet  and  prudent  man,  no  nnfavorable  the  infancy  of  one  defendant  npon  the 
infeience  therefrom  abonid  on  that  ac-  recotd,  and  discontinaed  as  to  that  de- 
count  be  made  agunst  the  party.  And  fendsnt.  Held,  that  ha  could  not  recover 
whether  the  silence  be  any  ground  of  aeainat  the  other,  since  bts  admission 
presumption  sfjainat  the  )>arty  will  al-  anowed  coDclnaiTely  that  there  was  no 
ways  be  a  question  of  law,  nnleei  there  is  Joint  promise.  Boyle  v.  Webster,  17 
conflict  in  the  proof  of  the  attending  cir-  Q.  B.  6G0.  The  Amerirsn  practice,  how- 
cnmstaiices.  Hattocks  «.  Lyman,  16  Tt.  ever,  !a  different  npon  this  point.  It  ia 
113  ;  Vail  V.  Strong,  10  Id.  1G7  ;  Oale  v.  here  held  that  the  plaintilf  nisy  diacon- 
Uncoln,  11  Vt  1S2;  poO,  j  199.  Where  tinue  as  to  the  infant,  and  proceed  against 
apersonis  inquired  of  aa  to  a  matter  which  the  other  joint  contractors  to  judgment, 
may  sffect  his  pecuniary  interests,  he  hss  Hartness  d.  Thompson,  6  Jufins.  160; 
the  right  to  know  whether  the  party  maJc-  Tappan  v.  Abbot,  cited  1  Pick.  602; 
ins  the  inquiry  is  entitled  to  make  it  ss  Woodward  v.  Newholl,  Id.  COO  ;  Allen  v. 
aflccCing  any  interest  which  he  repicsenta,  Butler,  9  Vt.  122. 

and  for  the  protection  of  which  he  requires  {a]  Com.  b.  Eastman,  I  Cosb.  (Man.) 
tbe  in rarmntiim  sought.  And  unless  he  ia  180;  Watlngo.  Uuited  States  Tel.  Co.,  44 
fidrl;  informed  upon  these  points,  he  is  How.  (V.  Y.)  69;  a.  c.  *  Ualy,  S3S;  Fatriie 
not  bound  to  give  information,  and  will  v.  Denton,  S  C.  &  P.  103  ;  Hichards  v. 
not  be  affected  in  his  pecnuiary  Inteieats  Frankum,  9  Id.  221.  But  if  the  person 
In  consequence  of  refuseL  Hackett  u.  receiring  a  letter  doe*  reply  to  it,  and  in 
Callender,  32  Vt  97.  The  same  rnle  ob-  his  replv  refers  to  tba  letter  he  has  re- 
tains as  to  letters  addressed  to  the  p«rty.  eeived,  fie  makes  the  original  letter  eri- 
Com.  v.  Jeflries,  7  Allen,  64S  ;  Coin.  v.  dence  as  to  the  facts  rererred  to,Bo  faras  ia 
Eastman,  I  Cosh.  1B9.  Bat  if  the  party  necesaary  in  order  to  nndetstand  the  reply. 
consent  to  give  any  esplanatioa,  it  be-  Trisohet  v.  Hamilton  Ins.  Co.,  14  Gny 
comes  evidence,  althongji  drawn  from  bim  (Mass.),  456;  Dntton r. Woodman,  BCusfa. 
bya  false  suggestion.  Higginsf.  Dellinger.  (Hu8.)202;  Fearing  v.  Kimball,  4  Allen 
22  Mo.  397.  And  eren  a  plea  of  "  guilty,"  (Maas.),  I2e  ;  Oaskill  v.  Skene,  14  Q.  B. 
In  a  criminal  proceeding  against  the  party  664.  It  has  been  held  in  at  least  one  case 
for  asssult  and  battery,  will  be  evidence  that  if  the  attf{;ina1  letter  contains  state- 
nsainst  him  in  a  civil  action  for  the  same,  menta  which,  if  antrue,  nonld  natunlly 
Bircbsrd  u.  Booth,  4  Wis.  67.     But,  as  a  be  denied,   the  omission  to   deny   them 

Eneral  role,  admissians  in  the  pleadings  miffht  be  considered  an  admuodon.    Fenno 

one  suit  will  not  be  evidence  against  «.  Weston,  31  Vt.  845.     But  the  better 

the  party  In  another  suit,  nnleas  signed  by  rule    certeinly  is  that   stated  in   a   ease 

Ilim  perwuially,  in  which  case  there  ia  no  In  New   Yors,  showing  the  disUnctioa 
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admiaBiooB  by  acqaiescence  may  be  inferred.  Upon  the  same 
ground,  the  ahipping  list  at  Lloyd's,  stating  the  time  of  a  vesBel's 
sailing,  ia  held  to  be  prima  facie  evidence  againBt  an  miderwriter, 
as  to  what  it  contains.* 

§  199.  Cantion.  But,  in  regard  to  admissions  inferred  from 
acquiescence  in  the  verbal  Btatementa  of  others,  the  maxim,  Qui 
taeet  consentire  videtur,  is  to  be  applied  with  careful  discrimina- 
tion. "Nothing,"  it  is  said,  "can  be  more  dangerous  than  this 
kind  of  eridence.  It  should  always  be  received  with  caution; 
and  never  ought  to  be  received  at  all,  unless  the  evidence  is  of 
direct  declarations  of  that  kind  which  naturally  calls  for  contra- 
diction ;  some  assertion  made  to  the  party  with  respect  to  his  right, 
which,  by  his  silence,  he  acquiesces  iu. "  *  {a)    A.  distinction  has 

,  aacli  lettan  wiU  not  entitle  the  adTerae  pirty  to  eits  evidence  of  their  entire  coDteata, 
bat  only  of  so  mnch  ss  on  other  gronndii  wonld  be  sdinUsible.  Fairlse  v.  DsdCod,  3 
C.  ft  P.  103.  And  a,  letter  fonnd  on  the  prisoner  wu  held  to  be  no  evideoce  against 
htm  of  the  futtt  lUted  is  it,  in  Rex  v.  Plumer,  Rna.  &  Rj.  C.  C.  261.   - 

*  MacUntoah  v.  Uanhall,  11  M.  &  W.  llfl. 

I  H  Serg.  A  R.  393,  per  Dnnctui,  C.  J.  ;  2  C.  A  P.  I9S,  per  Beet,  O.  J.  And  am 
HcClankin  o.  McHillan,  6  Barr,  3M,  whara  this  nuzim  ii  ezponnded  and  applied. 
See  «Uo  Commonwealth  e.  Call,  21  Pick.  615. 

between  the  effect  to  be  giren  to  oral  dec-  tnidsoed  in  eTidanos,  asaiiiet  the  olg'eo- 

latstiooa  made  by  one  party  to  another,  tion  and  exception  of  the  defendant,  the 

which  are  in  anawer  to  or  contradictory  of  papen  apon  which  aald  order  waa  granted, 

'    '     "       "  ■"  inclndi       ■■■"'■■•— 


t  made  by  the  other  party,  mclnding  the  affldarita.    The  court  held 

and  a  written  atatement  in  a  letter  written  that    the   evidence   waa    erroneously   re- 

by  inch  party  to  another,  for  while  it  may  ceived,   and  reversed  the  jndipneut.     It 

well  be  that  under  moet  circnmstancea  a  was  laid  down  in  tha  opinion  that  "  if  the 

man  ooght  to  oontrsdict  or  explain   in  affidavits  in  question  were  competent  evi- 

aoate  measnre   what  is  said  to  his  face,  dance,  it  mast  be  upon  the  ground  that 

conveying  the  idea  of  an  Qbli^jation  upon  thev  were  statements  mode  by  or  on  be- 

his  part  to  the  person  addressing  bim,  or  half  of  the  plaiatiiT,  shooing  the  fraud  of 

OD  whose  behalf  the  statement  is  made;  the  defendant,  whi<£  were  uncontradicttul 

Jet  a  bilure  to  answer  a  letter  is  entirelv  by  the  defeniUnt,  and  that  he  acqaiesced 
ifferent,  and  there  is  no  rale  of  law  whicn  in  the  propriety  of  the  order  and  in  the 
requires  a  person  to  enter  into  a  correspon-  truth  or  the  statements,  ,  .  .  While  a 
dence  withanotherin[«ferancetoa  matter  party  may  be  called  npon  in  many  caaei 
in  dispute  between  them,  or  which  holds  to  speak  where  a  charge  is  made  against 
that  ailence  shoald  be  regarded  aa  an  admis-  him,  and  in  failing  to  do  so  may  be  con- 
lion  against  the  party  to  whom  the  letter  is  sidered  aa  acquiescmg  in  its  correctness 
addreMed.  Sucn  a  rala  would  enable  one  his  omission  to  anawer  a  written  allega- 
party  to  obtain  advantage  over  another  tlon,  whether  W  alDdavits  or  otherwise, 
and  has  no  sanction  in  the  law.  Learned  cannot  be  regarded  as  an  admission  of  the 
v.  Tillotson,  97  IT,  Y.  S.  The  same  ques-  correctness  thereof,  snd  that  it  la  tma  in 
tion  was  the  subject  of  consideration  in  all  rsapects." 

another  decision  in  New  York.     Talcott  (a]  Com.   d.    Renaey,    19    Met.   3SS, 

0.   Harris,  98  N.  Y.  687,  B71.     In  that  237  ;  tupra,  %  197.     It  was  held  in  New 

case  tha  action  was  against  a  peison  who  York   (Kellj  t>.   People,  66  N.  Y.   6S5) 

had  been  discharged  in  bankruptcy,  and  that  the  silenca  of  a  party  under  arrest, 

it  was  claimed  that  the  discbarge  was  in-  whan    he  heard    statements   tending    to 

valid  on  the  gioiind  that  there  waa  fraud  ahow    hia    guilt,    waa    evidence    w>inst 

in  the  contract   by  the    bankrupt.     An  him,  citing  as  authoritiea.  Com.  v.  Giffee, 

order  of  arreat  liad  been  isaned  npon  atfi-  103  Mass.  286,  and  Com.  v.  Crocker,  Id. 

davits  averring  fraud  in  contracting  the  464,  neither  of  which  casee  supports  the 

debt,  and  upon  the  trial  the  plointiu  in-  principle.     The;  were  both  qneatioD*  of 
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according!;  been  taken  betireen  decUratiofu  made  bf  a  part;  in- 
terested and  a  atninger ;  and  it  has  been  held,  that,  while  what 
one  part;  decUret  to  the  other,  vitfaont  contradictiQD,  is  admia- 
sible  eridence,  what  is  said  b;  a  third  person  ma;  not  be  aa  (b) 
It  may  be  impertinent,  and  beat  rebuked  b;  siloiee;  bat  if  it  re- 
ceives a  reply,  the  repl;  ia  evidence.  Therefore,  what  the  magia- 
bate,  before  whom  the  assanlt  and  batter;  was  Inrestigated,  said 
to  the  partiea,  was  held  inadmissible,  in  a  sabseqoent  civil  action 
for  the  same  assanlL*  If  the  declaratima  are  those  oi  third  per^ 
sons,  Uie  circomstancea  most  be  sach  aa  called  (m  the  partr  to 
interfere,  or  at  least  such  as  would  not  render  it  impertinent  in 
him  to  do  sa  Therefore,  where,  in  a  real  acticm  npon  a  view  of 
the  premises  b;  a  jnr;,  one  of  the  chain-bearers  was  the  owner  of 
8  neighboring  close,  respecting  the  bomids  of  which  the  litigating 
parties  had  mnch  altercation,  their  declarations  in  his  presence 
were  held  not  to  be  admiasible  against  him,  in  a  subsequent  acti(m 
respecting  his  own  close.'  (e)  But  the  silence  of  the  part;,  even 
where  the  declarations  are  addressed  to  himself  is  worth  wry 
little  as  evidence,  vhf  re  he  has  no  means  ot  knowing  the  troth  or 
falsehood  of  the  statanent.* 

§  200.  Ummm  mnbiaot.  Witii  respect  to  all  terial  odmiMtiona,  it 
ma;  be  observed  that  the;  ought  to  be  received  with  great  eavtitm. 
The  eridence,  consisting  as  it  does  in  the  mere  repetition  of  oral 
statements,  is  subject  to  mnch  imperfection  and  mistake;  the 

*  Chad  v.  Qnuie,  8  C.  ft  P.  108. 

*  Moore  p.  Smith,  It  Seig.ftR.  SSS.  WfaereA&Bwanchaisi^wiUia  jmnt  felmn, 
what  A  itated  before  the  exunJning  magiitrate,  nspeoting  B^  participatioil  in  the 
crime,  ii  not  admutible  erideuee  iguDst  B.  Rex  d.  Appleby,  S  Starfc.  S3.  Nor  Is  « 
depodtion,  gireD  in  the  penton's  pmence  in  *  caoae  to  which  he  wu  not  ■  par^, 
admisBible  againat  him.  Mekn  v.  Andreni,  1  M.  &  H.  SSS.  Bee  alio  Fairlie  v.  Den- 
ton, 3  C.  &P.  103,  par  Lord  Tenterden  ;  Tait  on  Evidence,  p.  29S.  So  in  the  Bmnan 
law,  "  Confeado  facta  aea  pneanmpta  ez  tacitnrnitate  In  aliqoo  jndicio,  non  noeetit  in 
alio."     Mapcaidtw  De  Piobat  toI.  i.  cone].  348,  n.  81. 

*  Hayilep  c.  Gymw,  1  Ad.  fc  El.  10S,  165,  per  Parke,  J.  8n  farther  on  the  mbjeet 
of  tacit  admisdona.  Slate  «.  Bawla,  S  Nott  ft  McCord,  881.  Battnr*  «t  SeUera,  S 
Harr.  ft  J.  117,  IIB. 

poaitlTe  admiMoa  or  eonfenion.     On  the  State  v.  Bartktt,  SS  Ife.  300.    B;  itat- 

contiwy.  It  ha«  been  expteeal;  held  in  that  ute  in  Hasiachaaetta,  the  adran*  infet^ 

8tat«,  as  alno  eltawhere,  that  eilenee  nuder  ence  inra  ulenc*  tinder  each  dRiuuatancea 

■nch  drcnnwtancM  i«  not  evidence  from  is  prohibitad.     Stat  1870,  e.  BBS.     Tliis, 

which  any  advene  inference  can  lie  drawn,  of  coarse,  is  a  clear  admission  that  the 

Com.  V.  Walker,  18  Allen  (Mass.),  G70  j  inference  is  natunL  AndtoepMt,  {SIC 
Bob  v,   SUte,   82  Ala.  SSO  ;   Nooiian  o.  (6)  Com.  d.  KeuneT,  18  Uetc  (Mass.) 

Bute,  9  HiH.  562.     Bnt  lUancs  when  he  3SG  ;  Hildreth  c.  Uartin,  8  Allen  (Uass.), 

has  a  proper  opportnnity  to  speak  is  evi-  871  ;  Com.  c.  DensnaR,  13  Id.  SS8. 

J .r  _:i.      Roi  p.  Barilett,  7  C.  ft         (c)     Larry     ».     Bherboni^    2    Allen 

.      ,  ,       .«.._.  ,.,       ,     ..      giijretj,  ,   Martin,   S  " 
'.  Weston.  31  Tt  846. 
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party  himgell  either  being  miaiafonned,  or  not  having  clearly 
expressed  his  own  meaning,  or  the  witness  having  miBimderstood 
him.  It  frequently  happens,  also,  tliat  the  witness,  by  uninten- 
tionally altering  a  few  of  the  expressions  really  used,  gives  an 
effect  to  the  statement  completely  at  variance  with  what  the  party 
actually  did  say.'  But  where  the  admission  is  deliberately  made 
and  precisely  identified,  the  evidence  it  affords  is  often  of  the 
most  satisfactory  nature.' (a) 

§  201.  Bff«ot  of  admiMious.  We  are  next  to  consider  the  effect 
of  admissions,  when  proved.  And  here  it  is  first  to  .be  observed, 
that  the  whole  admUsion  i(  to  be  taken  together;  for  thoa^  some 
port  of  it  may  contain  matter  favorable  to  the  party,  and  the  ob- 
jeet  is  only  to  ascertain  that  which  he  has  conceded  against  him- 
self, for  it  is  to  this  only  that  the  reason  for  admitting  his  own 
declarations  applies,  namely,  the  great  probability  that  they  are 
tme ;  yet,  unless  the  whole  is  received  and  considered,  the  true 

I  Earie  d.  Picken,  S  C.  ft  P.  B42  n.,  per  Pu'k^  J. ;  Rex  v.  Simons,  6  C.  &  P. 
MO,  per  Aldnvon,  B.  ;  WUliun*  a.  Willkmi,  1  H;^.  Consist.  801,  per  Sir  Williani 
Beott ;  Hops  V.  GvMU,  1  Sm.  &  U.  Ch.  19fi.    Alcuttus  ezpreisei  the  laDse  of  the  ci*il- 

"  propter  n 
loeaiii,  qoai 

ttsHifrui^''  fto.  Alciflt.  de  Prasamp.  Pare  Wand.  Col.  flita,  a.  6.  See  lupM,  £$  9) 
3  Path,  on  Oi>L  bj  Erans,  App.  Vo.  IS,  (  13  ;  Ualin  «.  HiUin,  1  Wead,  OB,  6JS2  ; 
Lench  v.  Lench,  tO  Ve«.  317,  SIS,  cited  witb  spprobatiori  in  6  Johns.  Ch.  413,  and  in 
Smith  o.  Barnham,  S  Sntun.  488 ;  Stonu  o.  Ramsey,  i  Monroe,  U36, 239  ;  Hyert  v.  Baker, 
Hardin,  Sit,  6tS;  Perrv  d.  Gerbeao,  S  Uartiu,  N.  a.  13,  19  ;  I^v  o.  MeniUs,  S  Wand. 
268,  277.  It  L9  alM  well  settled  that  verbal  adtamlooa,  hastily  and  inadrertentlj  mada 
without  inTeatigatioD,  are  not  binding.  SnUm  Bank  v.  Gloncester  Bank,  17  Masa.  27  ; 
Barber  v.  QiiiKell,  3  Enp.  60.  See  also  Smith  «.  Buruhaio,  3  Siiun.  43fi,  tSS,  480  ; 
Cleavland  v.  Barton,  11  Vt.  138  ;  Stephana  v.  Vroman,  18  Barlx  350  ;  Printnp  n. 
Uitchell,  17  Ga.  G5S. 

*  Bigg  B.  CurgenTKU,  3  Wils.  39G,  S99  ;  QlasaTord  on  End.  32S  ;  Comnianweslth  ». 
Knapp,  S  Pick.  Gq7,  G08,  per  Putnam,  J. 

(a)   Santand  r.  Owen,  40  Wis,   431  ;  When  we  reflect  upon  the  inaccnracy  of 

Manro  o.   PUtt,   62   111.   450.      See  also  many  witneaan,  in  their  origioa)  compte- 

jMtf,  (  214.      *'  In  a  somewhat  extended  henaiou  of  a  conrereation,  their  eztTeme 

•xperience  ot  jnty  trials,  we  have   been  liability  to  mingle  aubsoquent  facta   and 

oompelled  to  the  oonolmion  that  the  nunt  ooearrencea  with  the  original  transactions, 

nnreUableoFallevideiioeis  thatoFtbeoral  and  the  impoesibilitr  of  recollecting  the 

•dmisaions  <rf  the  party,  and    especially  precise  terms  nsol  by  the  i«rty,  or  of 

where   they  purport  to   have  been  made  translatinn  them  by  ezaot  eanivaUnts,  we 

doling  the  pendency  of  the  action,  or  nfter  mast  oonclode  Uiere  is  no  anbetantial  r«li- 

the  parties  were  in  a  state  of  controversy,  ance  upon  this  chisa  of  testimony.      The 

It  is  n<A  nooommon  for  differeut  witnesses  fact,  too,  that  in  the  final  trial  of  open 

of  the  Mms  converaation  to  give  precisely  qneationa  of  fact,  both  sides  are  largely 

<ipposite    acooants  of  it  ;    and    In    some  supported  by  evidence  of  this  chararter,  in 

itutanMa  it  will  appear,  that  the  witness  the   miqori^  of  inataDcee;  moat  lead  all 

dapnees  to  the  statements  of  one  party  as  cautions  triers  rf  fact  greatly  to  distrust 

Mmias  from  the  other,  and  it  is  not  very  its  reliaHlity."     Jnd^  Bcdlield's  adden- 

to  find  witnesses  of  the  best  dam  to  this  section  in  the  twelfth  edition, 

repeatinti  the  declarations  of  the  But  the  ralne  of  the  confession  is  wholly 

lis  own  favor  as  the  fullest  ad-  a  matter  for  Che  jury.    Com.  p.  Qalligan, 

)t  the  utter  falsity  of  his  claim.  118  Uoai.  202. 
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meaning  and  import  of  the  part,  which  is  goud  evidence  ^aioBt 
him,  cannot  be  ascertained.  But  though  the  whole  of  what  he 
said  at  the  same  time,  and  relating  to  the  same  subject,  must  be 
given  in  evidence,  yet  it  does  not  follow  that  all  the  parts  of  the 
statement  are  to  be  regarded  as  equally  worthy  of  credit;  but  it 
is  for  the  jury  to  consider,  under  all  the  circumstances,  how  much 
of  the  whole  statement  they  deem  worthy  of  belief,  including  as 
well  the  facts  asserted  by  the  party  in  his  own  favor,  as  those 
making  against  him.'  (a) 

§  202,  AdmiMiooa  oontaining  liMiMy.  Where  tiie  admission, 
whether  oral  or  in  writing,  contains  matters  stated  at  mere  hear- 
say,  it  has  been  made  a  question  whether  such  matters  of  hearsay 
are  to  be  received  in  evidence.  Mr.  Justice  Chambre,  in  the  case 
of  an  answer  in  chancery,  read  against  the  party  in  s  subsequent 
suit  at  law,  thought  that  portion  of  it  not  admissible;  "for,"  he 
added,  "  it  appears  to  me,  that,  where  one  par^  reads  a  part  of  the 

>  Smitb  B.  Bluid7,  By.  ft  M.  267,  pw  Bert,  J.;  Cnr  t.  Hill^  lb.  at.  per  Abbott, 
C.  J.  ;  Bermon  b.  Woodbridse,  2  Dodk-  7S8  ;  Bex  «.  Clawes,  1  C  ft  P.  SSI,  par  Littlft- 
dale,  J.  ;  McClsnkan  «.  HcHiUan,  6  B>it,  36a  ;  Uattocki  v.  Ljiata,  18  Vt.  SS  ;  WU- 
Kon  D.  C^Tsrt,  B  AU.  7GT  ;  Yu-borciugh  v.  UtM,  6  AU.  883.  6m  tigira,  {  1S9  ; 
Dorlna  v.  Doutflaai,  8  Barb.  S.  C.  ISl.  A  similmr  rule  prsTuli  in  dumceir.  Gresley 
on  Evid.  13.  8m  alto  Tha  Quaea'i  Cwe,  2  Brad.  A  Bine.  2S8,  per  Abbott,  C.  J. ; 
UuuUei>.  BlackbnrQ,  S  Taant  21G  ;  Thomgon  «.  Ansteo,  8D.  &B.  358;  Firtcher  e. 
Frt^EgaCt,  2  C.  *  P.  S6B  ;  Yaws  ».  CaniMB-,  8  C.  *  P.  »S,  per  Lord  Teotenien  ;  Cooper 
r.  Bniith,  IG  East,  103,  107  ;  Whiterell  v.  Wjer,  11  Mass.  6,  10  ;  Oarej  v.  Nicholson, 
SI  Wend.  SGO ;  EeUey  «.  Bnah,  2  HiU  IW  ;  i>^fra,  gj  21G,  218,  and  case*  there  cit«d. 
AVhere  letten  in  oorrespoudeDce  between  tbe  plaintiff  and  defendant  were  offered  in  evi- 
dence  by  the  fomer,  it  «m  held  that  the  latter  miKbt  read  liU  insiTar  to  tiie  plaintiff*! 
last  letter,  dated  the  da;  previoua.     Boe  v.  Day,  7  C.  Ic  P.  7Dn.    And  where  one  party 


prodacas  the  letter  of  anotber,  purporting  to  be  in  reply  to  a  jnvriona  letter  from  h 

"  "-e  is  bonnd  to  oall  for  and  put  in  the  letter  to  w&f'-  '' 

n  eridenne.     Watoou  e.  Uoon,  1  C.  &  Kir.  6SS. 


self,  he  is  bound  to  oall  for  and  pot  in  the  letter  to  wluch  it  w«a  an  anawer,  a«  part  «f 


(a)  Endera  v.  Stembeigb,  2  Abb.  (N.  Y. )  he  may  inaiat  npon  haTing  the  qncstioDa 

App.  Dec.  31.     So,  if  one  puts  in  erideooe  to  which  he  made  the  repuea  unt  in  eri- 

BD  admission  of  the  other  party,  he  ren-  dence.     Peimell  v.   Meyer,  2  M.  &  Bob. 

ders  admissible  all  that  was  aaid  at  that  88,  by  Tindal.  C.  J.  ;  i.  c.  8  C.  ft  P.  470. 

time  on  the  sattject  to  which  the  admission  But  tne  rale  iu  equity  does  not  extend  to 

iclatw,  so  far  as  it  ia  necraaair  iu  order  to  pattioff  in  «Tidence  matters  wholly  dis- 

vndetatand  the  admission,  although  it  may  tiiict  from  those  resd  by  the  advenarj, 

be  laTOrsble  to  the  psr^  agaiuat  whom  although  fonnd  in  the  same  answer  and 

the    admission   waa    offered.       Moore    «.  pleadings  ;  and  the  rnle  ia  practically  the 

Wright,  90  III.  470.     A  party,  by  r^Ing  aame  at  law,  aa,  when  the  advKcaiy  raada 

from  an  answer  in  the  caM  to  prove  the  one  entry  in  a  book,  it  will  not  justify 

admission  of  having  indonted  a  proraissary  reading  tike  entire  book,  imlesa  in  soma 

note,  renders  all  that  portion  of  the  anawer  way  connected  with  the  entry  md.     Ab- 

evidence,  altboueb  embracing  obliptions  bott,  C.  J.,  in  Cattv- Howard,  8  Storii.  K. 

uf  defence.    Gilderaleen   e.   Hahoney,  G  P.  C.  3.     Nor  can  the  part;  read  distinct 

Duer,  883,      And  it  has  bMn  aaid  that  and  disconnected  paragraphs  in  a  newapa* 

,        ,  ■   '  f   bit 


the  party  against  whom  an  answer  iu  per,  because  oue  has  been  nad  by  I 
chancery  is  prodaced  may  claim  to  have  adrenacy  (Darby  v.  Ouseley,  I  H.  ft  a, 
the  whale  bill  as  well  as  the  answer  read  1) ;  or  a  aeriea  of  copies  of  letters  inserted 
'     ''■       '  ...      .._.!.     in  a  (^py.boolc^  beoauae  one  baa  bMn  read. 

StuTge  ■>.  Buchanan,  2  M.  ft  Bob.  M. 
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answer  of  the  other  party  in  evidence,  he  makes  the  vhole  admiaai- 
ble  only  80  far  as  to  waive  aoy  objection  to  the  competency  of  the 
testimony  of  the  parfy  making  the  answer,  and  that  he  does  not 
thereby  admit  as  evidence  all  the  facts,  which  may  happen  to 
have  been  stated  by  way  of  hearsay  only,  in  the  course  of  the  an* 
swer  to  a  bill  filed  for  a  discovery.  "*  (a)  But  where  the  answer 
is  offered  as  the  admission  of  the  party  against  whom  it  is  read, 
it  seems  reasonable  that  the  whole  admission  should  be  read  to 
the  jury,  for  the  parpose  of  showing  under  what  impressions  that 
admission  was  made,  though  some  parts  of  it  be  only  stated  from 
hearsay  and  belief.  And  what  may  or  may  not  be  read,  as  the 
context  of  the  admission,  depends  not  upon  the  grammatical  struc- 
ture, bnt  upon -the  sense  and  connection  in  fact  But  whether  the 
party,  against  whom  the  answer  is  read,  is  entitled  to  have  such 
parts  of  it  as  are  not  expressly  sworn  to  left  to  the  jury  as  evi- 
dence, however  slight,  of  any  fact,  does  not  yet  appear  to  have 
been  expressly  decided.' 

§  203.  Puol  kdniuloiui  In  pais,  wli«n  oompctottt.  It  is  further 
to  be  observed  on  this  head,  that  the  parol  admittion  of  a  party, 
made  en  pait,  is  competent  evidence  only  of  those  facte  which  may 
lawfully  be  established  by  parol  evidence ;  it  cannot  be  received 
either  to  contradict  documentary  proof,  or  to  supply  the  place  of 
existing  evidence  by  matter  of  record.  Thus,  a  written  receipt 
of  money  from  <nw  as  the  ^ent  of  a  corporation,  or  even  an 
eicpress  admission  of  indebtment  to  the  corporation  itself,  is  not 
competent  proof  of  the  legal  authority  and  capacity  of  the  corpo- 
ration  to  act  as  auch.^  Xor  is  a  parol  admission  of  having  been 
discharged  under  an  insolvent  act  sufficient  proof  of  that  fact^ 
without  the  production  of  the  record.*  The  reasons  on  which 
this  rule  is  founded  having  been  already  stated,  it  is  unnecessary 
to  consider  them  further  in  this  place.'   The  rule,  however,  does 

*  Koe  B.  Ferran,  2  B.  ft  F.  G48. 

*  S  Bob.  a  PqL  G48,  n.  ;  Oredey  on  Erid.  18. 

1  WelliQil  CsDtl  Co.  V.  Hfttluwajr,  b  Wend.  4S0  ;  Nntionkl  Bank  oT  St  Chariw  v. 
D«  Beni>a«B,  I  C.  &  P.  SS9  ;  Jennw  r.  Joliffe.  8  Johas.  B. 

*  Scott  e.  Clara,  8  Ounpb.  286  ;  SnnuiULrwtt  v.  Adunwn,  1  Bina.  78,  per  Parke,  J. 

*  See  .upro,  H  M,  97.  B-    «,  ir         "> 

(a)  It  it  held  iQ  WUeonain  (Shaddock  what  ia  daitd  aa  htartag,  as  in  the  oaae  of 

V.  Ulirton,  22  Wis.  HE.     Cf.  Cbapman  v.  an  aiiBWST  in  ohanceiy,  dted  abovs,  and 

Chicago  &c.  B.  R  Co.,  30  Wia.  296),  that  it  allows  the  idraiadon  of  the  former  while 

ff  an  admiation  Mntains  matter  which  ie  it  laya  the  latter  wonld  be  inadmiaeible. 

atated  aa  a/od,  each  itatement  of  the  fact  In  the  case  of  Stephen!  o.  ViomaD,  Id  N. 

ia  eridence  of  the  fact  against  the  peraon  Y.   80t,  lach  evidenoe  aa  wea  fjivea  in 

who  makea  the  statement,  althonsh  it  ia  Shaddock  «.   Clifton  was  held  ioadmlMl- 

arident  that  the  atatement  ia  made  nvon  ble,  on  the  Kroanda  given  I^  Mr.  /oatJoe 

infonnatjon.     The  Conit  draws  a  distino-  Chambre  aboTO. 
tin  betwean  what  ia  ilaltd  u  »  Jtut  Nid 
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not  go  to  the  otter  exclusion  of  parol  admiasionB  of  thia  nattire, 
but  only  to  their  effect;  for  in  general,  aswaa  otwerved  by  Hr. 
Justice  Parke,*  vhat  a  party  saya  is  evidence  i^inat  himself 
whether  it  relate  to  the  contents  of  a  vritten  iiutnunent,  or  any- 
thing eUe.  Therefore,  in  replevin  of  goods  distrained,  the  ad- 
mimionB  of  the  plaintiff  have  been  received,  to  show  tte  terms 
upon  which  he  held  the  premiaea,  though  he  held  ouder  an  agree- 
ment in  vritit^,  which  was  not  produced.*'  Nor  does  the  rule 
affect  the  admissibility  of  such  evidence  as  seoondury  proo^  after 
showii^  the  loss  of  the  instrument  in  question. 
V  §  204.  How  br  oonolnalva.  Witit  regard,  then,  to  the  conelu- 
wivenem  of  admissions,  it  is  first  to  be  considered,  that  the  genius 
and  policy  of  the  law  favor  the  inveatigation  of  truth  by  all  ex- 
pedient and  convenient  methods;  and  that  the  doctrine  of  es- 
toppels, by  which  further  investiagticm  is  precluded,  beii^  an 
exception  to  the  general  rule,  founded  on  convenience,  and  for 
the  prevention  of  fraud,  is  not  to  be  extended  beycnd  the  reasons  , 
on  which  it  is  founded.'  It  is  also  to  be  observed  that  estoppels 
bind  only  parties  and  privies,  and  not  strangers.  Hence  it  fol- 
lows, that  though  a  stranger  may  often  riiow  matters  in  evidence, 
which  parties  or  privies  might  have  speeially  pleaded  by  way  of 
estoppel,  yet,  in  his  case,  it  is  only  matter  of  evidence  to  be  con- 
sidered by  the  jury.*    It  is,  however,  in  such  cases,  material  to 


*  In  Earle  v.  Ficken,  6  C.  &  P.  M2  i  Nawhdl  v.  Holt,  S  U.  ft  W.  MS;  I 
Poolev,  d  H.  &  W.  eSi  :  Pritclunl  b.  Ba^iimve,  11  Common  Bonch,  4fi». 

*  Howard  v.  Smith,  8  Scott,  N.  B.  67 1. 
>  ReetuprOy  {f  33-40. 

'  Tliu  salqect  wM  verj  claarlj  Uliwtntcd  bj  Hr.  Jnitjce  B&jlev,  in  daliTcriiig 
tlie  juiigment  of  the  court,  iu  Hesns  n.  Rogen,  S  B.  &  C  677,  680.  It  wu  &n  kctioa 
of  troTer,  broi^t  by  ■  pciaaii  agaiait  whom  *.  coiumudoil  of  bukraptCT  had  iMned, 
agaiugt  hU  awimiew,  to  Tecorer  the  tbIus  of  goods,  which,  as  amigaett,  they  faod  add ; 
■lid  it  ^ppeontd  that  he  bid  swiBted  the  ataigafiea,  hj  eiTing  direetioiu  aa  to  the  «a1e 
of  the  gwidi ;  and  tha^  after  the  Isming  of  the  emuntMaHf  tie  gave  notice  to  the  les- 
son of  a.  farm  which  be  held  that  he  had  become  bankiqpt,  and  waa  willing  to  give  vp 
the  leeae,  which  the  leeson  thereupon  accet'ted,  and  tooL  poaaeaeioll  of  tM  Memlsea. 
And  the  qneation  was,  whether  he  was  precluded,  by  uR  mntiBder,  tnau  diBputing 
the  oommisrioD  in  the  present  anit.  On  this  nuat  the  laotfiiHe  of  the  leaned  ja<^ 
waa  aa  follows  ;  ■'  There  ie  no  dotibt  hot  that  the  exynm  admuaioiu  of  a  party  to  t£a 
anit,  or  admiuioiw  implied  ftmn  hie  oondnct,  art  evideiieit  aad  atrang  ariduK*,  af 


e  think  tliat  he  is  at  liberty 
■e  nntrae,  and  is  not  estopped  or  concluded 


prove  that  SQoh  admiMioii*  were  mlatakeD, 
eluded  by  them,  nnleaa  tnoAtr  penon  ham 
;  in  sncn  a  eaae,  the  party  la  estopped  frooi 


been  indaced  by  them  to  alter  bin  eonjlition ;  !d  sncn  a  ease,  the  party  la  estopped  frc 
dispntlnj;  their  trnth  with  renpect  to  tbat  peraon  (and  those  claiming  under  hunj,  ai 
that  transaction  ;  bnt  aa  to  third  persons,  be  Is  not  botmd.  It  is  ■  well-eitabliAed 
rule  of  law,  that  eatoppeli  bind  parties  and  priTiea,  not  strangelB.  (Co.  Lit.  SOS  a; 
Com.  Dig.  Eetonpel,  C.)  The  offer  of  mrrender  made  in  this  case  was  to  a  stiaiigeT  ba 
this  eott ;  and  thoogta  the  benkropt  may  have  been  bound  by  his  repreaentation  that 
he  was  a  bankrupt,  and  his  acting  as  sneh,  as  between  him  and  that  sttanger,  to  whom 
that  representation  waa  made,  and  who  acted  upon  it,  he  is  not  bonnd  as  between  him 
and  the  defendant,  who  did  not  act  on  the  fsitn  of  tbat  rapieaentation  at  all.  He 
bankmpt.wonld,  probably,  not  have  been  perautted,  m  s^ainst  hb  landlnds,  — whoa 
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consider,  whether  the  admissioQ  ig  made  independently,  and  be- 
caose  it  is  true,  or  is  merely  conrentiooal,  entered  into  between 
the  partiea  from  other  causes  than  a  conviction  of  its  truth  and 
only  as  a  convenient  assumption  for  the  particular  purpose  ia 
hand.  For  in  the  latter  case,  it  may  be  doubtful  whether  a 
stranger  can  give  it  in  evidence  at  alL^  Verbal  admissions,  as 
such,  do  not  seem  capable,  in  general,  of  being  pleaded  as  estop- 
pels, even  between  parties  or  privies;  but  if,  being  unexplained 
or  avoided  in  evidence,  the  jury  should  wholly  disregard  them, 
the  remedy  would  be  by  setting  aside  the  verdict.  And  when 
they  are  held  conclusive^  they  are  rendered  effectually  so  by  not 
permitting  the  party  to  give  any  evidence  against  them.  Parol 
or  verbal  admissions,  whi(^  have  been  held  conclnsive  against 
the  party,  seem  for  the  most  part  to  be  those  on  the  faith  of  which 
a  court  of  justice  has  been  led  to  adopt  a  particular  course  of  pro- 
ceeding, or  on  which  another  person  has  been  induced  to  alter  his 
condition.*  (a)    To  these  may  bo  added  a  few  cases  of  fraud  and 

Il«  hkd  induced  to  accept  the  Isaan,  without  a  foimal  BoireDder  in  wHti[%  and  to  taka 
postenicin,  upon  the  nippoiitlon  tliat  ha  waa  a  tmukrupt,  and  eatitled  uader  6  Geo,  IV. 
c  IS,  I  7S,  to  give  it  op,  — to  Mj  afterward*  that  he  waa  not  a  baokmpt,  and  bring 
an  action  of  trover  for  ths  laaae,  or  nil  qjectmeot  for  the  estate.  Ti>  that  extent  ho 
wonld  have  been  bonn^probably  no  fnrther,  and  certainlj  not  as  to  aaj  other  persona 
'**  D  those  lajidlordk     This  appearg  to  us  to  be  the  rule  of  law,  and  we  are  of  opinioa 


that  tbe  bankrapt  was  not  bv  Uw,  b;  hia  notice  aad  offer  to  amtNider,  ettopped ;  and 
indeed  it  weald  be  a  great  Lardahip  If  he  were  pracLuded  by  such  an  act.  It  ia  ad- 
mitted, that  hii  anrrander  to  hia  commiaHonen  in  no  estoppel,  beoanae  it  would  be  very 


neo,  and  depriree  him,  for  the  present,  of  the  means  of  oocnpying  hia  Ji  .  .. 
Tantage,  it  would  be  »  great  lost  to  the  bsnknipt  to  coutinoe  to  do  ao  ;  paying  i 
and  mnainiac  liable  to  the  ooTvnanta  of  the  lease,  and  deriving  no  adeqoate  beneni ; 
and  it  caiiQot  tie  expected  that  he  ahoald  incur  such  a  Ices,  in  order  to  De  enabled  tn 
dispute  hU  rommiaiioa  with  effect.  It  is  nasouahle  that  be  iboald  do  the  heat  for 
himsnlf  in  the  unfortunate  sitoatiou  in  which  he  ie  placed.  It  ia  not  necenBry  to  refer 
particularly  to  the  cases  in  which  a  bankrupt  has  been  proctaded  from  disputiuK  his 
commiesion,  and  which  were  cited  iu  argument.  The  earlier  cases  fall  wtlhin  the  pnnci- 
pie  above  laid  down.  In  Clarke  v.  Clarke,  8  E«p.  61,  the  hanknipt  whs  not  permitted 
to  call  that  sale  a  convenioi^rhich  be  himself  had  procured  uid  eanctionel ;  to  Like 
B,  Howe,  6  Eip.  20,  he  was  precluded  from  contesting  the  title  of  persons  to  be  assign- 
eea,  whom  he  by  his  conduct  had  procured  to  become  so  ;  and  the  la«t  case  on  this  sub- 
ject, Watson  V.  Wace,  G  B.  AC.  163,  ia  distingTiishable  from  the  present,  because 
Waca,  one  of  the  defendant*,  was  the  person  from  whose  suit  the  ptainti?  hail  been  dis- 
charged, aud  therefore,  perhaps,  he  raight  be  estopped  with  respect  to  that  person  by 
his  conduct  towards  him.  See  also  WelUnd  Cuial  Co.  v,  Hathawa.v,  8  Wend.  4S3  ; 
Jenniofp  c.  WhittHker,  i  Monroe,  50 ;  Grant  v.  Jackson,  Peaka'a  Caa.  203 ;  Ashmom  n. 
Uardv,  7  C.  &  P.  GOl ;  Carter  v.  Bennett,  i  Fla.  8i3. 

»  PhiL  A  Am.  ou  Evid.  888  ;  1  Phil.  Evid.  388.  In  Blaney  v.  Wade,  1  Myl.  k  Gr. 
33S,  and  Port  d.  Clarke,  1  Boas.  601.  604,  the  recitals  in  certain  deeda  were  held  inad- 
missible, in  favor  of  atrangers,  as  evidence  of  pedigree^  Bnt  it  ia  to  be  noted  that 
the  partiea  to  thoae  deed*  were  strangera  to  the  peraon*  whoM  pedigree  they  undertook 
tar«cite. 

*  Phil,  tc  Am.  on  Erid-  378;  1  PhiL  Evid.  860.     The  general  doctrine  of  estoppel* 

(rx)  Bach  e«toppeU  Iu 
Ibteid  by  Judge  Cnrti*. 
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crime,  and  some  admiasions  on  oath,  vhich  Till  be  considered 
hereafter,  where  the  party  is  estopped  on  other  grounds. 

§  205.  Jndlolal  ■^"■■"^""-1  Judicial  admittiont,  or  those  made 
in  comi;  by  the  party's  attorney,  generally  appear  either  of  record, 
as  in  pleading,  or  iu  the  solemn  admission  of  the  attorney,  made 
for  the  purpose  of  being  used  as  a  lukttitute /or  the  regular  legal 
evidence  of  the  fact  at  the  trial,  or  in  a  note  ttaied  for  Vb.e  opinion 
of  the  court  Both  these  have  been  already  considered  in  the 
preceding  pages.'  There  is  still  another  class  of  judicial  admla- 
siona,  made  by  the  payment  of  money  into  eourt,  upon  a  rule 
granted  for  that  purpose.  Here,  it  is  obvious,  the  defendant  con- 
clusively admits  that  he  owes  the  amount  thus'  tendered  in  pay- 
ment ; "  that  it  is  due  for  the  cause  mentioned  in  the  declaration ; ' 
that  the  plaintiff  is  entitled  to  claim  it  in  the  character  in  which 
he  sues ;  *  that  the  court  has  jurisdiction  of  the  matter ; '  that  the 
contract  described  is  rightly  set  forth,  and  wag  duly  executed ; ' 
Uiat  it  has  been  broken  in  the  manner  and  to  the  extent  declared ; ' 
and  if  it  was  a  case  of  goods  sold  by  sample,  that  they  agreed  with 
the  sample,*  In  other  worda,  the  payment  of  money  into  court 
admits  conclusively  every  fact  which  the  plaintiff  would  be  obliged 
to  prove  in  order  to  recover  that  money.^{a)     But  it  admits  notb- 

1(  thw  itated  by  Lord  Denmui :  "  Where  one  by  hia  wordi  or  conduct  wilfully  caum 
another  to  believe  the  exiBtence  of  »  certain  state  of  thingi,  and  induces  him  to  act  on 
tbat  belieT,  ao  as  to  alter  hia  own  previous  [xwition,  the  former  it  concluded  froln_  aver- 
rinj{  against  the  latter  a  different  etate  of  things  as  eiistiug  at  the  aame  time."  Picksrd 
0.  Sears,  fl  Ad.  4  El.  *89,  iH.  The  whole  doctrine  is  ably  diseuswd  by  Mr.  Smith, 
and  b;  Messrs.  Hare  and  Wallace  in  their  notee  to  the  case  of  TreviTan  v.  Lawteuee, 
See  2  Smith's  Leading  Casea,  pp.  480-178  {Am.  ed.). 
1  Bea  raoro,  ^  22-28,  186. 

*  Blackbnni  «.  Scboles,  2  Csmpb.  Ml ;  Rucker  v.  Pal^rare,  1  Campb.  65S ;  a.  C. 
1  Taunt  419 ;  Boyden  e.  Hoore,  6  Hasa.  SOG,  SSS. 

*  Seaton  g.  Benedict,  5  Bing.  28,  S2  ;  Bennett  v.  Francia,  2  B.  &  P.  CSO ;  Joues  e. 
Hoar,  G  Pict,  286  ;  Huntington  d.  American  Bank,  8  Pick.  SW. 

*  Lipacomtie  d.  Holmes,  2  Csmpb.  441. 

•  Miller  e.  Williams,  6  Esp.  IB,  21. 

•  Qotteridge  v.  Smith,  2  H.  Bl.  874 ;  Iirael  ».  Benjamin,  S  Cainpb.  40 ;  Middleton 
V.  Brewer,  Peake'a  Cas.  16  ;  Kandall  •.  Lynch,  2  Carapb,  868,  867 ;  Cot  v.  Brain,  8 
Taant.  96. 

'  Dyer  v.  Ashton,  1  B.  ft  C  S. 
'  Leggett «.  Cooper,  3  Stark.  108. 

•  Djer  V.  Ashton,  1  B.  &  C.  S ;  Stopleton  «.  Nowell,  0  M.  ft  W.  8  i  Archer  b.  Eng- 

vith  the  defence  or  claim  which  he  pro-  (a)  Bacon  v.  Charlton,  7  Oosb.  (81. 
poaea  to  set  up,  and  another  party  have  68S.  And  where  the  declaration  contains 
with  his  knowledge  and  coaaent  so  acted  more  than  one  count,  and  a  part  only  of 
on  that  admission  tJiat  he  will  be  injured  the  sum  demanded  is  paid  into  court,  with- 
in allowing  the  admiaaioD  to  be  dia-  oat  specification  to  which  of  the  counts  it 
prored."  Hswes  v.  Uarchant,  1  Curtis,  is  to  oe  applied,  such  nayjnent  is  so  ad- 
C.  C.  138, 144.  Cf.  Zuchtmanne.  Hobert^  mission  only  that  the  defendant  owes  the 
109  Mass.  64.  As  to  the  effect  of  pleadings  plaintiff  the  sum  so  paid  on  aome  one  or 
when  offerred  in  subsequent  suits  ss  ad.  several  of  the  counts,  bntit  is  not  an  ad- 
wiwion^  aae  antt,  }  171,  a.  misaioD  of  any  indebtedness  nitdar  any  on* 
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ing  beyond  that  If,  tiierefore,  the  contract  is  illegal,  or  invalid, 
the  payment  of  money  into  coart  gives  it  no  validity;  and  if  the 
payment  is  general,  and  there  are  several  counts,  or  contracts, 
some  of  which  are  legal  and  others  not,  the  court  vill  apply  it  to 
the  former,  ic*  So,  if  there  are  tvo  inconsistent  counts,  on  the 
latter  of  which  the  money  is  paid  into  court,  vrhich  is  taken  out 
by  the  plaintiff,  the  defendant  is  not  entitled  to  shovr  this  to  the 
jury,  in  order  to  negative  any  allegation  in  the  first  count  ^'  The 
service  of  a  summons  to  show  cause  why  the  party  should  not  be 
permitted  to  pay  a  certain  sum  into  court,  and  a/ortiori,  the  entry 
of  a  rule  or  order  for  that  purpose,  is  also  an  admission  that  so 
much  is  due.  ^ 

§  206.  *  ^.ffMiwn.  hy  ■.!»*■  h»  It  is  only  necessary  here  to  add, 
that  where  judicial  admissions  have  been  made  improvidently,  aiul 
hy  mistake,  the  court  will,  in  Its  discretion,  relieve  the  party  from 
the  consequences  of  his  error,  by  ordering  a  repleader,  or  by  dis- 
chai^ng  the  case  stated,  or  the  rule,  or  agreement,  if  made  in 
court '  Agreements  made  out  of  court,  between  attorneys,  con- 
cerning the  course  of  proceedings  in  court,  are  equally  under  its 
control,  in  effect,  by  means  of  its  coercive  power  over  the  attor- 
ney in  all  matters  relating  to  professional  character  and  conduct 
But,  in  all  these  admissions,  unless  a  clear  case  of  mistake  is 
made  out,  entitling  the  party  to  relief,  he  is  held  to  the  admis- 
sion ;  which  the  court  will  proceed  to  act  upon,  not  as  truth  in 
the  abstract,  but  as  a/ormWa  for  the  solution  of  the  particular 
problem  before  it  namely,  the  case  in  judgment,  without  injury 
to  the  general  administration  of  justice.' 

liih,  2  Scott  a.  a.  ISO ;  AniliBr  v.  Walker,  9  DovtL  21.  And  aw  Story  v.  Finnis,  8 
Ens.  L.  t  Eq.  GIS,  9  Eich.  128 ;  Schnsg/er  v.  Caiden,  18  Jur.  668. 

»  Kibbuu  •.  CHokett,  1  B.  «  P.  284  ;  Hitchcock  «.  Tyson,  2  Etp.  181,  n. 

U  Gould  V.  OUvGT,  a  M.  ft  Gr.  20S,  288,  331  -.  HontRomOT  v.  Sidunlson,  5  C.  t 
P.  217. 

>*  WUlUni«)n  B.  Henley,  0  Bing.  209. 

>  "Non  f*tetar,  qnl  smt,  nUi  iiu  i^onrit"  Dis.  lib.  12,  tit  2,  1.  3.  "Si  vero 
pernTonm  fuarlt  facta  ipm  confeniiia  (sciL  ab  adTticsh^,  clientl  ooDctssaoi  est,  nrrore 
pTobato,  (uqas  ad  MntentiMn  ravocan."  Maacard.De  Probat,  voL  L  QuEeat.  7,  n.  63; 
liL  □.  19-22 ;  Id.  vol.  i.  Concl.  818,  per  tot.  See  Eohn  v.  Uarah,  S  Rob.  (U. )  IS. 
The  principle  on  whicb  a  party  is  relicTad  againit  judicial  admiwuini  made  inproTJ. 
dentlyand  b^DilHtBke,i)i  equally  applicable  to  admiMionsni  paw.  Acoordingty,  where 
a  lesal  liability  was  thua  admitted,  it  was  beld,  that  tbe  jan  wore  at  liberty  to  connider 
all  the  circunutaitee^  and  the  mistaken  view  uader  which  it  was  made ;  that  the  party 
lui^ht  show  that  the  kdmiaeioii  msde  b^  him  arose  from  a  mistake  as  to  the  law ;  and 
tliat  he  waa  not  estopped  by  snoh  admisaion.  unlem  the  other  party  had  been  inducid 
by  it  to  alter  his  oondlition.  Newton  «.  Belcher,  18  Jor.  2i3  ;  18  Uw  J.  Q.  B.  68  ;  12 
Q.  B.  621 ;  Newton  v.  liddiard.  Id.  92B  ;  Solomon  v.  Solotnon,  2  Kelly,  18. 

*  See  Orealey  on  ETid.  in  Equity,  pp.  819-85S.  The  Roman  law  was  administered 
in  the  same  ipint  "Si  is,  cum  quo  L^  Aqnilia  agitnr,  confeasuaeat  aemim  occidiiM^ 
count,  nor  of  a  UabUity  on  all  of  them.  RiDgham  s.  Sobins,  G  H.  &  W.  84; 
Habbard  •.  Enooa,  7  Cosh.  588,  B59  ;    Archer  *.  Eni^iah,  1  H.  4  0.  878. 
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§  20T.  Admlattlons  ootad  npon  ooneinaiTa.  Admissions,  whether 
of  law  OP  of  fact,  which  have  been  acted  upon  by  othera,  are  con- 
clnBive  against  the  party  making  them,  in  all  cases,  between  him 
and  the  person  whose  conduct  he  has  thns  influenced.^ (a)  It  is 
of  no  importance  whether  they  were  made  in  express  langnage  to 
the  person  himself  or  implied  from  the  open  and  general  conduct 
of  the  party.  For,  in  the  latter  case,  (die  implied  declaration  may 
be  considered  as  addressed  to  every  one  in  particular,  who  may 
have  occasion  to  act  upon  it  In  such  cases  Uw  party  ia  estopped, 
on  grounds  of  public  policy  and  good  biith,  from  repudiating  his 
own  representations.'  His  rule  ia  familiarly  illoatrated  by  the 
case  of  a  man  cohabiting  with  a  woman,  and  treating  her  in  the 
face  of  the  world  as  his  wife,  to  whom  in  fact  he  is  not  married. 
Here,  thou{^  he  thereby  acquires  no  ri^ta  against  otiiers,  yet 
they  may  against  him;  and,  therefore,  if  she  ia  supplied  with 
goods  during  8u<^  cohabitation,  and  the  reputed  httsband  is  sued 
for  them,  he  will  not  be  permitted  to  disprove  or  deny  the  mar- 
riage,* So,  if  the  lands  of  such  woman  are  taken  in  execution 
for  the  reputed  husband's  debt,  as  his  own  freehold  in  her  right, 
he  is  estopped,  by  the  relation  de  facto  of  hasbaud  and  wife,  from 
saying  that  he  held  them  as  her  servant*  So,  if  a  party  has 
t^en  advantage  o^  or  voluntarily  acted  under,  the  bankrupt  or 
insolvent  laws,  he  shall  not  be  permitted,  as  against  persons,  par- 
ties  to  the  same  proceedings,  to  deny  their  regularity.^  &o,  also, 
where  one  knowingly  permits  his  name  to  be  need  as  one  of  tho 
parties  in  a  trading  firm,  under  such  circumstances  of  publicity  ai 

licet  non  occidmt,  n  tamen  occina  ut  botoo,  ex  ooofsBM  toDotnr."  Di^.  lib.  13,  tiu 
S  L  4 ;  Id.  I.  6.  See  ftlio,  Van  Leenweo's  COmm.  1>.  S,  ch.  21 ;  Breriiardi  CouciL  16G, 
n,  S.     "  ConfeasuB  pro  judicato  est"    Ui^  tAi  tup.  1.  1. 

1  See  aupra,  g  27  ;  Commernial  Bank  of  Natchec  9.  King,  S  Rob.  (T^.)  2iS  ;  Sin- 
ner «■  FarUBirortb,  17  Conn.  SSS  ;  Newton  d.  Belcber,  18  Jnr.  £68  ;  18  Q.  B.  921 ; 
Nevton  V.  Liddiard,  Id.  92S. 

*  See  mpra,  §S  195,  19S  -,  Quick  r.  Staines,  1  R  &  P.  SSS  ;  OraTea  e.  Key,  S  B.  k 
Ad.  31S  ;  Straton  c.  RsBtall,  S  T.  K.  SflS  ;  Wjatt  v.  Lord  Hertrord,  9  East,  147. 

»  Wation  »,  Threlkeld,  2  Eap.  887 ;  Robinson  v.  ITahorr,  1  Campb.  246;  Mmiro  ». 
De  Cbenumt,  1  Campb.  216 ;  Kvbd  f.  Samii,  12  Q.  B.  4fl0  ;  tttpra,  J  27.  But  where 
anch  representation  has  not  been  acted  npon,  namely,  in  other  truisactiona  of  the  sup- 
posed huBbBQd,  or  irire,  thej  are  mmpetent  witneasea  For  each  other.  Batthem  v.  Otu- 
indo,  4  Ring.  610  ;  Wella  v.  Fletcher.  5  C.  &  F.  12  ;  ToRa  e.  Hayea,  S  K.  H.  1G2. 

*  DiToll  V.  Leadbetter,  4  Piclc  220. 

*  Like  V.  Howe,  fl  Esp.  SO  ;  Clu^e  v.  Clarice,  Id.  01  ;  Goldie  r.  OnnBton,  4  Campb. 
B8I ;  Wataon  v.  Wace,  5  B.  ft  C.  1G3,  explained  In  Hsane  v.  Rogers,  B  B.  &  C.  687  ; 
Mercer  v.  Wise,  3  £^.  219  ;  Harmar  v.  Davis,  7  Tannt  677 ;  Flower  e.  Herbert, 
2  Ves.  Sas. 

(a)  Bat  when  a  party  applies  to  another  eomatuioea,  and  If  he  doea  not,  the  atnta. 

Tor  infonnation,  on  WEiich  he  intends  to  menta  made  by  the  other  will  not  be  oon- 

aet,  and  which  may  affect  the  intereata  of  clusiTe  npon  him.     Hackett  «.  CaUendcr, 

the  otbtr,  he  onght  to  discloae  these  cir-  %%  Yt  99. 
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to  satisfy  a  juiy  that  a  stranger  knew  it,  and  believed  him  to  be 
a  partner,  he  is  liable  to  such  stranger  in  all  transactions  in 
vhich  the  latter  engaged,  and  gave  credit  upon  the  faith  of  his 
being  anch  partner."  On  the  same  principle  it  is,  that,  where 
one  has  assumed  to  act  in  an  official  or  professional  character, 
it  is  conclusive  evidence  against  him  that  he  possesses  that  char- 
acter, even  to  the  rendering  him  subject  to  the  penalties  attached 
to  it'"  So,  also,  a  tenant  who  has  paid  rent,  and  acted  as  such, 
is  not  permitted  to  set  up  a  superior  title  of  a  third  person  against 
his  lessor,  in  bar  of  an  ejectment  bronght  by  him;  for  he  derived 
the  poflsession  from  him  as  his  tenant,  and  shall  not  be  received 
to  repudiate  that  relation."  Bat  this  rule  does  not  preclude  the 
tenant,  who  did  not  receive  the  possession  from  the  adverse  party, 
but  has  only  attorned  or  paid  rent  to  him,  from  showing  that  this 
W8S  done  by  mistake."  This  doctrine  is  also  applied  to  the  rela- 
tion of  bailor  and  bailee,  the  cases  being  in  principle  the  same ; " 
and  also  to  that  of  principal  and  agent.'*  Thns,  where  goods  in 
the  possession  of  a  debtor  were  attached  as  his  goods,  whereas 
they  were  the  goods  of  another  person,  who  received  them  of  the 
sherifF,  in  bailment  for  safe  custody,  as  the  goods  of  the  debtor, 

*  Pot  Puks,  J.,  In  Dbkluon  *.  Talpr,  10  B.  &  G.  138, 140,  141 ;  Poz  •.  CBfton, 
B  Bing.  779,  7B1,  per  TiatUl,  a  J.  S«e  ilao  Kell  v.  Nainby,  10  B.  &  a  SO  j  Qnidon 
V.  Bobiaii,  3  Campb.  SOa. 

I*  Sea  supra,  {  196,  and  euM  dted  In  note. 

»  Dm  V.  PtgRs,  1  T.  K.  76»,  a^  per  Lord  Haaafield  ;  CookB  v.  Loile?,  S  T.  B.  4 ; 
*   -"  --2,853,1      '      '  ""    ■  ■     "■  ■  "    '■' 


Hodwn  D.  Sharpe,  10  Enst,  350,  852,  853,  per  Lord  Elleaboniugh;  Pbippa  c.  S«atth( 
1  B.  4  Aid,  BO,  5S  ;  Comtah  v.  Searalt,  B  B.  &  C.  471,  per  Barley,  J. ;  Doe  v.  Say 
4  H.  fe  B.  B47  ;  Do«  b.  Aaatin,  9  BEog.  41 1  Fleming  ir.  Oooding,  10  Bing.  S40  ;  J 


,  _  _ .^,    _    1  Fleming  ir.  Oooding,  10  Bing.  i-.  , 

J,  Rernolda,  1  Caiaes,  144  ;  Jaduoii  v,  BclBsam,  S  Johna,  499,  G04  ;  Jackaon  «. 

Dobbin,  Id.  223;  Jackson  *.  Smitb,  7  Cowen,  717  ;  Jackaon  v.  Speat,  7  Wend.  401. 
See  1  PhiL  on  End.  107. 

u  WUliama  v.  Bartholomew.  1  E  ft  P.  838 1  Rogen  v.  Pitcher,  0  Taant  303.  208. 

u  Goallng  v.  Bimie,  7  Bing.  SSB  ;  Phillipa  v.  HalJ,  3  Wend.  SIO ;  Drown  r.  Smith, 
8  N.  H.  39S  ;  Eaatman  e.  Tnttle,  1  Cowen,  34S ;  McNeil  *.  Philip,  1  UcCord,  892; 
Eatraa  v.  Wataon,  2  B.  k  C.  640 ;  Stonard  c.  Dunkin,  3  Campb.  S44  ;  Cbapmau  «. 
Soirle,  8  Pick.  88,  44;  Diion  v.  Hamond,  2  B.  ft  Aid.  SIO;  Jawett  v.  Torrey,  11 
Haaa.  319  ;  LvToan  v.  Lrman,  Id.  317  ;  Story  on  Bailmenta,  {  102 ;  Kieran  r.  San- 
dars,  e  Ad.  i  El.  S15.  Bot  where  the  bailor  was  bat  a  trustee,  and  la  no  longer  liabia 
over  to  the  eatui  que  Irial,  a  deliTsrr  to  the  latter  ia  a  good  detenca  for  tSe  bailee 
•gaiurt  the  bailor.  Thia  piinmple  ia  famiUarly  applied  to  the  oaae  ol  gooda  attached 
by  the  afairiff,  and  dglirared  for  nt»  keeping  to  a  penon  who  dellTera  them  over  to  the 
debcor.  After  tha  lien  of  the  aheriff  is  disaolTcd,  he  can  have  no  action  againat  his 
bailee.  Wbittier  v.  Smith,  II  Maaa.  211  ;  Cooper  «.  Howry,  IS  Idaaa.  8  ;  Jeoney  e. 
Ro'lman,  Id.  4fi4.  So.  if  the  gooda  did  not  belong  to  the  debtor,  and  dte  bailee  baa 
delivered  them  to  the  trae  owner.  Learned  «.  Bryant,  13  Haas.  234  ;  Fisher  v.  Bart- 
left,  8  Oraenl.  122.  Ogle  v.  Atkinaon,  G  Taant.  759,  which  aeema  to  contradict  the 
tait,  has  been  OTermled,  as  to  thia  point,  by  Oosling  c.  Biruie,  lupro.  See  al«o  Stoty 
on  Agency,  |  217,  n. 

><  Sto^  on  Agencjr,  f  317,  md  oases  there  dted.  The  sgent,  however,  i*  not  es- 
topped to  set  np  the  jtu  ttrtii  in  any  case  where  the  title  of  the  principal  wu  acquited 
hj  Innd ;  and  the  same  principle  aeem*  to  apply  to  other  case*  ol  bailmenL  Hwd- 
mu  V.  Willcook,  9  Bing.  883,  a. 
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without  giving  any  notice  of  big  own  tide,  the  debtor  then  pos- 
seasing  other  goods,  which  mi^t  have  been  attached,  it  was  held, 
that  the  bailee  was  estopped  to  set  ap  his  own  title  in  bar  of  an 
action  b;  the  sheriff  for  the  goods.''  The  acceptance  of  a  bill  of 
exchange  is  also  deemed  a  conclusive  admission,  against  the  ac- 
ceptor, of  the  genuineness  of  the  signature  of  the  drawer,  though 
not  of  the  iadorsers,  ajid  of  the  authority  of  the  agent,  where  it 
was  drawn  bj  procuration,  as  well  as  of  Qie  legal  capacity  of  the 
preceding  parties  to  make  the  contract  The  indorsement,  also, 
of  a  bill  of  exchange,  or  promissory  note,  is  a  conclusive  admis- 
sion of  the  genuineness  of  the  preceding  signatures,  as  well  as  of 
the  authority  of  the  agen^  in  cases  of  procuration,  and  of  tiie  capac- 
ity of  the  parties.  So,  the  assignment  of  a  replevin  bond  by  the 
sheriff  is  an  admission  of  its  due  execution  and  validity  as  a 
bond.  '^  So,  where  land  has  been  dedicated  to  public  use,  and  en- 
joyed as  such,  and  private  rights  have  been  acquired  with  refer- 
ence to  it,  the  original  owner  is  precluded  from  revoking  it" 
And  these  admissions  may  be  pleaded  by  way  of  estoppel  en  paU.  ^ 
§  208.  Tnttb  or  falsehood  of  Kdml—ioii  ImDutwlal,  wImd.  It 
makes  no  difference  in  the  operation  of  this  rule,  whether  the 
thing  admitted  was  tme  or  false:  it  being  the  fact  that  it  has 
been  acted  upon  that  renders  it  conclusive.  Thus,  where  two 
brokers,  instructed  to  effect  insurance,  wrote  in  reply  that  they 
had  got  two  policies  effected,  which  was  false :  in  an  action  of 
trover  against  them  by  the  assured  for  the  two  policies,  Lord 
Mansfield  held  them  estopped  to  deny  the  existence  of  the  poli- 
cies, and  said  he  should  consider  them  as  the  actual  insurers.^ 
This  principle  has  also  been  applied  to  the  case  of  a  sheriff,  who 
falsely  returned  that  he  had  taken  bail* 

u  Dawn  v.  Field,  i  Hot  SSI.  8m  iIm  Pitt  p.  Chsppelow,  8  H.  ft  W.  SIS  ;  Sui- 
dmon  v.  Collman,  *  Scott,  N.  K.  S3S ;  Heane  «.  Bog^  9  B  &  C.  fi7r ;  DaaU  t. 
Odell,  S  Hill,  215. 

"  Scott  o.  Wuthnun,  S  Sluk.  ISS  ;  Banm  v.  Lncai,  B;.  &  H.  284  ;  Plainer  «. 
Briacoe,  12  Jnr.  8S1. 

"  Cincinnati  t>.  White,  6  Pet  tSS  i  Hobbe  v.  Lowell,  19  Pick.  W5. 

1'  Story  on  Bills  of  Exchange,  5f  282,  208  ;  Sanderson  v.  CoUmau,  4  Seott,  N.  R. 
eSS;  Pitt  V.  Chappelow.  S  U.  &  W.  616  ;  Taylor  e.  Cioker,  4  Eap.  ia7  ;  Drajton  a. 
Dale,  2  B.  *  C.  2S3  ;  Halsy  t.  Lane,  2  Atk.  181  j  Ban  p.  Olive,  1  M.  4  S.  13 ;  tupra, 
(§  165-167  ;  Weakly  v.  Bell,  9  Watta,  273. 

I  Hai^ns  r.  Carter,  Park  on  Ids.  p.  4.  See  aim  Salem  v.  Willianit,  S  Wend.  483  ; 
fl.  0.  B  Wend.  147  ;  Chapman  v.  Bearle,  S  Pick.  38,  44  ;  Hall  v.  White,  3  0.  fc  P. 
188  ;  Den  *.  Olivet,  S  Hawka.  47B  ;  Doe  v.  L*rably,  2  &p.  635;  1  B.  4  A.  (150,  p« 
Lord  Ellenboroufth ;  Price  v.  Hanfood,  8  Campb.  108  ;  Stables  ■.  Eley,  1  C.  4  P. 
014  ;  Howard  v.  Tucker,  1  B.  4  Ad.  712.  If  it  ia  a  caae  of  innocent  mistake,  atill,  if 
it  baa  tieen  acted  npoQ  bj  another,  it  ia  conclusiTs  in  bia  favor.  Aa,  vrhere  the  aup- 
poaed  maker  of  a  forged  note  ionacentl;  paid  it  to  a  boxafidt  holder,  lie  shall  be  ea- 
toppeU  to  recorer  back  the  money.     Salem  Bank  v.  Olouceater  Bank,  17  Mesa.  1,  27. 

i  Stminona  s.  Bradford,  IC  1U«».  82 ;  Eaton  *.  O^er,  2  QnenL  40. 
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§  209.  Not  utod  upon  not  ooooinaiTs.  On  the  other  hand,  verbal 
admissions  which  have  not  been  acted  upon,  and  vhich  the  party 
may  controvert,  vithoat  any  breach  of  good  faith  or  evasion  of 
public  justice,  thongh  admissible  in  evidence,  are  not  held  con- 
clusive against  him.  Of  this  sort  is'  tibe  admission  that  his  trade 
was  a  naisance,  by  one  indicted  for  setting  it  up  in  another  place ; ' 
the  admission  by  the  defendant,  in  an  action  for  criminal  conver- 
sation, that  the  female  in  question  was  the  wife  of  the  plaintiff;' 
the  omission  by  an  inBoIvent,  in  his  schedule  of  debts,  of  a  par- 
ticular claim,  which  he  afterwards  sought  to  enforce  by  suit.'  In 
these,  and  the  like  cases,  no  wrong  is  done  to  the  other  party  by 
receiving  any  legal  evidence  showing  that  the  admission  was 
erroneous,  and  leaving  the  whole  evidence,  including  the  admis- 
sion,  to  be  weighed  by  the  jury,  (a) 

§  210.  pnbUo  poiior.  In  some  other  cases,  connected  with  the 
administration  of  public  justice  and  of  government,  the  admis- 
sion is  held  conclusive,  on  grounds  of  public  policy.  Thus,  in  an 
action  on  the  statute  against  bribery,  it  was  held  that  a  man  who 
had  given  money  to  another  for  his  vote  should  not  be  admitted 
to  say  that  such  other  person  had  no  right  to  vote.*  So,  one  who 
has  officiously  intermeddled  with  the  goods  of  another,  recently 
deceased,  is,  in  favor  of  creditors,  estopped  to  deny  that  he  is 
executor.'  Thus,  also,  where  a  ship-owner,  whose  ship  had  been 
seized  as  forfeited  for  breach  of  the  revenue  laws,  applied  to  the 
Secretary  of  the  Treasury  for  a  remission  of  forfeiture,  on  the 
ground  that  it  was  incurred  by  the  master  ignorantly,  and  with- 
out fraud,  and,  upon  making  oath  to  the  application,  in  the  usual 
course,  the  ship  was  given  up,  he  was  not  permitted  afterwards  to 
gainsay  it,  and  prove  the  misconduct  of  the  master,  in  an  action 
by  the  latter  against  the  owner,  for  his  wages,  on  the  same  voy- 
^e,  even  by  showing  that  the  fraud  had  subsequently  come  to  his 

)  Rex  p.  NtTille,  PmIu'b  Caa.  SI. 

*  Uorris  t.  Hlller,  4  Bun,  30G7,  fartbra  expltdned  in  2  Wih.  890, 1  Done.  174,  sad 
BnlL  N.  P.  28. 

*  Nicholia  o.  DomieB,  1  Uood.  &  R.  18  j  Hart  v.  Newman,  S  Cuopb.  13. 
V.  Pitt,  P  Rii—   I^QA    Mtan  ,  J>t,*^  M   r<nh»ah<Fu.    4  xir;i..    gnr 

_ »  Caae,  S   _..,__  ,  _. 

StBinea,  1  B.  A  P.  298.     Wbera  the  o 

tlian  were  sllowed  bj  atatute,  and  an  injan  was 

the  eiceu  bejrond  the  atatnte  number  was  held  by  l^ord  Ellenborongh  to  be  conclndTe 

•ridence  that  the  tceident  aroM  trom  that  eaoM.    Israel  v.  CUrk,  1  Enp.  259. 

(a)  Bnt  the  effect  of  an  adtniarion  can.  State,  18  Tex.  108 ;   Hnnt  v.   Rojknce, 

not  be  rebattad  bj  eTidence  that  different  11  Coah.  (Utin.)  117.     And  see  put,  ) 

■tatemebtB   were   made    at   other   timet.  !S9. 
Clark  «.  Hob^,  20  Uo.  20t ;  Jones  v. 
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knowledge.'  The  mere  fact  that  an  adnuBBion  vaa  made  under 
oath  does  not  seem  alone  to  render  it  concluBive  against  tixe  party, 
but  it  adds  vaatly  to  the  veight  of  the  testimooj,  throving  upon 
him  the  burden  of  showingthat  it  was  a  caae  of  clear  and  innocent 
mietake.  IIiub,  in  a  proaecution  under  the  game  laws,  proof  of 
the  defendant's  oath,  taken  under  the  income  act^  that  tiie  yearly 
value  of  his  eatates  vaa  less  thui  XlOO,  was  held  not  quite  con- 
clusive against  him,  though  very  strong  evidence  of  the  fact.* 
And  eveai  the  defendant's  belief  of  a  fact,  sworn  to  in  an  answer 
in  chancery,  is  admissible  at  law,  as  evidence  agunst  him  of  the 
fact,  thou^  not  conclusive.' 

§  211.  AdMt— loM  In  deadi.  Admissions  tn  deeds  have  already 
been  considered,  in  regard  to  parties  and  privies,^  between  whom 
they  are  generally  conlusire ;  (a)  and  when  not  technically  so,  they 
are  entitled  to  great  weight  from  the  solemnity  of  their  nature. 
But  when  offered  in  evidence  by  a  stranger,  or,  as  it  seems,  even 
by  a  party  against  a  stranger,  tiie  adverse  party  is  not  estopped, 
but  may  repel  their  effect  in  the  same  manner  as  though  tibey 
were  only  parol  admissions. '(&) 

*  Freemaii  v.  yftStei,  S  OreenL  AS.  But  a  nrani  eatrj  at  tlia  ciubim-lunue  t£ 
oartsfn  pramiaBi,  ai  being  rentad  bj  A,  B,  and  0,  at  |i«rtnai\  for  tha  sale  of  beer, 
thoogh  ooncluiTe  in  favor  of  the  CTOwn^iB  not  eonolniiTe  eridenoe  of  the  partnenhip, 
Id  a  civil  auit,  in  hvor  of  a  atranger.  Ellia  v.  Wataou,  t  StaA.  168.  The  difference 
between  thii  caae  and  that  in  the  text  maj  bc^  that  in  the  latter  the  partj  nined  an 
advantage  to  himself,  vbich  wwnot  thecaaaiu  UteeDtnof  partnenbip:  it  beiuft  only 
incidentiil  to  the  principal  object;  namet;,  die  deaignatfoD  oi  a  plaoe  where  an  exeiik. 
ble  comroodity  wai  aold. 

*  Rec  V.  Clarke,  8  T.  B.  220.  It  is  obaerrable  that  the  matter  Bwom  toMras  rather 
a  matter  of  jailKnient  than  of  certaintr  in  fact.  Bat  in  Tbomea  v.  White,  1  Tynrh. 
&  Grang.  110,  the  partj  had  iwom  positively  to  matter  trf'  fact  in  hie  own  knowledge ; 
but  it  woa  held  not  inclusive  in  law  against  him,  though  deBerriiig  of  mach  weight 
with  the  jary.     And  eee  Carter  v.  Bennett,  i  Fla.  349. 

a  Doe  B.  atael,  S  Campb,  llfi.  Anawera  iu  chaooery  are  alwaya  adminibla  at  law 
against  the  party,  hot  do  not  aaem  to  be  held  itrictly  conclaeivF,  merely  beranu  they 
ere  awora  to.  See  Ball.  N.  P.  339,  237  ;  1  Stark.  End.  284  ;  Cameron  r.  Lightfoot, 
2  W.  Bl.  ligo  ;  Grant  ".  Jeckion,  Peake'e  Caa.  SOS  ;  Stnddy  v.  Sanden,  2  0.  &  B. 
347  ;  Da  Whelpdala  u.  Hilbura,  G  Price,  13G. 

1  Supra,  gg  22-24,  IStl,  204.  But  if  the  dead  haa  not  been  delivered,  that  party  ia 
not  cnnaloaively  bound.     Robinson  v.  Coshmas,  3  Denio,  149. 

*  Bowman  v.  Boatran,  S  Ad.  &  El.  SSS,  n. ;  Woodward  ir.  Larking  8  Esp.  SSO  ; 
Uayor  of  Carlisle  *.  BUmire,  8  But,  487,  493,  498. 

(a)  It  is  eearcely  neceaaary  to  vy  that  ant,  by  the  leaee,  so  Qiat  the  tenant  can- 
all  eatoppda  in  deed  must  be  matoal ;  not  take  advantage  of  an;  defect  In  the 
i.  «.,  must  hind  both  pnrtiee.  Henoe,  re-  landlord'*  title,  which  appean  in  the 
citale  ia  a  deed  may  bind  a  party  in  one  conrae  of  the  trial  in  a  anit  for  nae  and 
relation  or  capacity,  and  not  in  another,  occupation.  Dolby  *.  Ilea,  11  Ad.  It  £3. 
2  Smith's  Lead.  Cas.  442.     And  writers  of  SSE. 

authority  affirm  that   "  it  is  now  clearly         (b)  When  a  deed  has  not  bera  deliT- 

■ettled,  that  ■  partr  ia  not  estopped  from  ertd,  and  therefore  It  not  in  effect  aa  a 

avoiding  hie  deed  by  proving  tnat  it  w«a  Heed,  the  recitali  in  it  are  not  conclndvA 

entered  into  from  a  fraudulent,  illegal,  or  upon  the  party  making  them,  bat  may  be , 

immoral  pnrpoee."      Ibid.      There  ia  en  explained  or  rebutted.     BuUey  o.  BnUey, 

aatoppal  raited  between  landlord  and  ten-  L.  B.  S  Ch.  739. 
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§  212.  R«Mipt>,  kooonnta,  Aa  Other  admissiona,  though  in 
vriting,  not  having  been  acted  upon  by  another  to  his  prejudice, 
nor  falling  within  the  reasons  before  mentioned  for  eetoppii^  the 
party  to  gainsay  them,  are  not  conclusive  against  him,  but  are 
left  at  large,  to  be  weighed  with  other  evidence  by  the  jury.  Of 
this  sort  are  reeeipta,  or  mere  acknowledgments,  given  for  goods 
or  money,  whether  on  separate  peters,  or  indorsed  on  deeds  or 
on  negotiable  securities ;  ^  (a)  adjuttment  of  a  lo»»,  on  a  policy  of 
insurance,  made  without  full  knowledge  of  all  the  circnmBtanoes, 
or  under  a  mistake  of  fact,  or  under  any  other  invalidating  cir- 
cnmstances;'  and  aee<mnt«  rendered,  such  as  lui  attorney's  bill,* 
and  the  like.  So,  of  ft  bill  in  chancery,  which  is  evidence  against 
tiie  plaintiff  of  the  admissions  it  contains,  though  very  feeble  evi- 
dence, so  far  as  it  may  be  taken  as  the  suggestion  of  couuseL*  (b) 


StackpoU  V.  Amoltt, 
Scott,  17  MVm.  a*9. 

*  Riftier  >.  Hall,  1 
tho  reporter  ;  Adama  v  , 

Bilbie  v.  LamUy,  2  East,  109  ;  Biting  v.  Scott,  2  Johiu.  1S7. 

■  Lovebridge  v.  Bothu^  1  B.  &  P.  19. 

«  BoU.  N.  T.  236 ;  Doe  tr.  Sjbouni,  7  T.  B.  8.    Sob  rol.  lU.  {  378. 

(a)  Infra,  )  SOS.     The  acknowledg-  bf  lUttnte  of  Umltktioiii,  tiiat  he  lud  told 

tneDt  of  the  receipt  of  the  purthBse- money  hie  creditor  be  would  pajhim,  \m  not  proof 

in  a  deed  of  land  is  no  evident  of  the  fact  of  a  promiae  nmile  direct  by  debtor  to  cred. 

-•gainit  a  itrauaer.     Lloyd  v.   Lynch,  2S  itor.    Baker  ■.  Singer  H^  Co.,  122  P^ 

Pa.  at  4ie.     The  receipt  of  the  mortgagee,  St.  SS3. 

it  has  been  held,  is  not  evideDce,  of  a  pay-  [b]  A  InU  in  eqni^,  tigned  and  sworn 

meot  by  the  mortgagor,  at  the  d»tB  of^the  ia,  is  competent  evirtence  against  the  perty 

ncript,   BB  against    the  assignee  of   the  signingit  and  ineariDgto  it.     And  a  bill 

mortsage  whose  title  dates  subsequent  to  "by  seTeral  co-plaintiff^  signed  t^  one  of 

the  &to  of  the  receipt.     Fester  v.  Beal^  them  by  Kv  comnei,  is  evidence  against 

31  If.  Y.  Ct   of  App.  247  (three  judgss  that  iilaiDtUT,  if  it  isprovedthat  heanthor- 

diasenting).   And  it  has  been  held  in  Penn-  ized  oil  counsel  to  sign  it.     Brownv.Je«> 

qrlTania  that  the  statement  tu  a  stranger  stt,  120  Has*.  31S. 
"vj  the  debtor  whose  debt  has  been  bairod 
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CHAPTEE  XIL 
OF  CONFSSSIONa 

§  218.  CenfMsloiM.  The  only  remaiDing  topic,  noder  the  gen* 
eral  head  of  admisaionfi,  is  that  of  eof\feiiiont  of  guilt  in  criminal 
prosecutions,  which  we  now  propose  to  consider.  It  has  already 
been  observed  that  the  rules  of  evidence,  in  regard  to  the  volun- 
tary  admissiooB  of  the  party,  are  the  same  in  criminal  as  in  civil 
coses.  But,  as  this  applies  only  to  admiBsions  broagfit  home  to 
the  party,  it  is  obvious  that  the  whole  subject  of  admissions  made 
by  agente  and  third  persons,  together  with  a  portion  of  that  of 
implied  admissions,  can  of  course  have  very  little  direct  appli- 
cation to  confessions  of  crime  or  of  guilty  intention.  In  treating 
this  subject,  however,  ve  shall  follow  the  convenient  course  pur- 
sued by  other  writers,  distributing  this  branch  of  evidence  into 
two  classes;  namely,  first,  the  direct  eo}\fefnona  of  guilt;  and, 
teeondly,  the  indirect  eonfettiotu,  or  those  which,  in  civil  cases, 
are  nsually  termed  "  implied  admissiona. "  (a) 

§  214.  To  ba  rMdved  with  oantion.  But  here,  also,  as  we  have 
before  remarked  in  regard  to  admissions,'  the  evidence  of  verbal 
confessions  of  guilt  is  to  be  received  with  great  caution.  For,  be- 
sides the  danger  of  mistake,  from  the  misapprehension  of  wit- 
nesses, the  misuse  of  words,  the  failure  of  the  party  to  express 
his  own  meaninf^  and  the  infirmity  of  memory,  it  should  be  recol- 
lected that  the  mind  of  the  prisoner  himself  is  oppressed  by  the 
calamity  of  his  situation,  and  that  he  is  often  influenced  by  mo- 
tives of  hope  or  fear  to  make  tm  untrue  confession.'  (6)    The  zeal, 

'  Supra,  8  200. 

»  Hawk.  P.  C,  b.  2,  c  46,  5  1.  «■  (2) :  MeN.lly-a  Eyid.  «,  iZ.  i*  ;  Vanrfuin  •. 
Hann.,  9  B.  Monr.  811.  Of  this  cbuncter  wai  the  remaikftble  case  of  ths  two 
Booths,  convicted  in  the  Sapirnia  Court  of  Veimort,  in  Bennington  Connty,  in  Sep- 
tember tenn,  1S18,  of  the  mnrder  of  BnaBell  Colvin,  May  10,  1812.  It  (ppeared  tbat 
CoWd,  who  was  the  brothel^in-law  of  the  piuonsra,  wa*  a  penou  of  a  weak  and  not 
perfectly  aoand  mind  ;  that  he  mt  oonaidwed  bardeiuoine  to  the  bmily  lA  the  priacU' 

(a)  Admisdonii  of  colUtetml  facta  which  der  the  statntea  of  that  Stat«,  that  proof 

do  not  involve  ciitninHl  intent,  an  admla-  of  inducement  will  eiclnde  even  admiaDona 

Bible  withont  proof  of  their  volmitary  char-  of  colUlerat  fiict:     MnnbaU  r.  Stat«^  5 

acter.     People  v.   Parton,   49  Cal.   6S2 ;  Tex.  Ap.  273  ;  Haynie  v.  3Ut«,  S  Id.  ISSj 

SUte  v.  Enowlea,  18  Iowa,  G9B  ;  mpra,  Taylor  v.  State,  S  Id.  SST. 
1 170.    In  Texoa,  however,  it  ii  held,  on-        (b)  Brister  >.  Blat^  M  Al».  107. 
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too,  vhicfa  BO  generally  prevails,  to  detect  ofFenders,  eepecially 
in  cases  of  a^ravated  guilt,  and  the  stroi^  dispoeition,  in  tho 
persons  engaged  in  pursuit  of  evidence,  to  rely  on  slight  grounds 
of  suspicion,  which  are  ex^gerated  into  sufficient  proo^  t<^ther 
with  ibe  character  of  the  persona  necessarily  called  as  witness^ 
in  cases  of  secret  and  atrocious  crime,  all  tend  to  impair  the 

rn,  who  were  obliged  to  suppoit  him ;  that  od  the  i»y  of  his  diaappeRmtce,  beinj;  ia  », 
iliitant  liold,  where  the  prisoners  were  at  work,  a  violeut  qoarrel  broke  out  betweea 
them  1  and  that  one  of  thrni  struck  him  a  eeTere  blow  on  the  back  of  the  head  with  • 
club,  which  felled  liiiii  to  thn  grounil.  Some  auapicions  uaae  at  that  time  that  he  waa 
murdered  ;  which  were  increaited  by  the  finding  of  his  hat  in  the  same  field  a  few 
months  nlterwards.  Tliese  giupiciona  in  process  of  time  sul)sided  ;  btit  in  181B,  one  of 
the  neighbors  baring  reptaitedly  dreamed  of  the  murder,  with  great  minuteness  of  i:ir- 
comatance,  both  in  regard  to  hii  death  and  the  coucealment  of  hU  nrniuias,  tht-  prison- 
era  were  vehemently  accused,  nni!  generallv  believed  guilty  of  the  murder.  Under  strict 
■earcb,  the  pocket-knife  of  Colvin,  and  a  button  of  his  clothes,  were  found  in  an  old 
open  cellar  in  the  same  Geld,  aud  in  a  hollow  stuiup,  aat  miiny  rods  from  it,  were  dig. 
covered  two  naila  and  a  namber  of  bones,  briieved  to  lie  those  of  a  man.  Upon  this 
evidence,  together  with  their  deliberate  coofussion  of  the  fact  of  the  murder  and  con- 
cealmeat  of  the  bod;  in  those  places,  they  were  convicted  and  nenteuced  to  die.  On 
the  same  day  they  applied  to  the  legislature  for  a  commutaCioo  of  the  sentence  of  death 
to  that  of  perpettul  Imprisonment ;  which,  as  to  one  of  tbeoi  only,  was  eianted.  The 
conrenianlwinjjilow  withdrawn  and  contradicted,  and  a  reward  offered  lor  the  discov- 
erj  of  the  misoiug  man.  he  was  found  in  New  Jeraey,  and  returned  home  in  time  to 
prevent  the  execution.  He  had  tied  for  fear  that  they  would  kill  him.  The  bonea 
were  those  of  some  animal.  They  had  been  advised  by  some  Dii^udging  friends,  that, 
u  they  would  certainly  fa«  convicted,  upon  tbe  circumstances  proved,  their  only  chancs 
for  life  was  by  commulntion  of  puniiihment,  and  that  this  depended  on  their  makins  a 
penitential  confeasion,  and  th^'reupon  obtaining  a  recom mends tion  to  mercy.  This 
case,  of  which  there  is  a  report  in  the  Law  Library  of  Hnmrd  University,  is  critically 
examined  in  a  Ie«med  and  elaborate  article  in  the  North  American  Review,  vol.  i.  pp. 
41S-429.  For  other  cases  of  false  confeasions,  see  Wills  on  Circumstantial  Evidence, 
p.  89  ;  Phil.  A  Am.  on  EviJ.  419  ;  1  Phil.  Evid.  397,  n. ;  WarickshallV  Case,  1  Leach, 
Ct.  Gas,  299,  n.  Ur.  Cbltty  meations  the  ease  of  an  innocent  person  making  a  false 
eonatmctjve  confession,  in  order  to  Gi  suspicion  on  himself  alone,  that  bia  guilty 
bnithera  miffht  have  time  to  escape,  — a  stratagem  which  was  cotniiletely  saccesaful  ; 
after  which  tie  proved  an  alibi  in  tbe  moat  eatisfaclory  manner.  1  Chitty'a  Crim.  Law, 
p.  Sfi  ;  1  Divkins.  Just.  629,  n.  See  also  Joy  on  Confesgiocs,  4c,  pp.  100-109.  The 
ciriltans  placed  little  reliance  on  naked  confegsjons  of  guilt,  not  corroborxted  by  other 
testimony,  Carpzovius,  after  citing  the  opinions  of  Sevema  to  that  effect,  and  ennmer- 
■ting  the  varioos  kinds  of  migery  which  tempt  ite  wretched  victims  to  fhis  mode  of 
snicide,  adds :  "  Quomrn  omnium  ex  hia  fonUbns  contra  b«  emism  pronunciatlo.  noD 
tam  delicti  confessione  firmsti  quua  vox  dolorii.  vel  insani«Uu  oratio  est"  B.  Carp* 
(ov.  Pract  Rerum  Criminal.  Pars  III.  QubsL  111,  p.  IflO.  The  jost  value  of  thess 
■ngtances  of  false  confessions  of  crime  has  been  happily  stated  by  one  of  the  most  ac- 
complished of  modem  jurists,  and  ig  best  expressed  in  his  owd  language :  "  Whilst 
anch  anomalous  cases  ought  to  render  courts  and  juries,  at  all  times,  extremely  watch- 
ful of  every  fact  sttemlsnt  on  confessions  of  guilt,  the  caara  should  never  be  invoked, 
or  BO  nrged  by  the  accused's  coonsel,  sg  to  invalidate  indiscriminstaly  alt  confeasions 
])nt  to  the  jury,  thus  repurliating  those  salutary  distinctiong  which  the  court,  In  the  ju- 
'       "tg  duty,  shall  be  enabled  to  make.     Such  a  use  of  these  anomalies. 


which  should  he  regarded  as  mrre  exr-pptiona,  and  which  should  speeli 
of  warning,  is  no  less  nnprofegaiotial  tbsn  impolitic  ;  and  should  be  rrgsi 
sive  to  the  inteUigenco  both  of  the  court  and  jury."  "  Confessions  and  < 
evidence  ara  entitled  to  a  known  and  fixed  standing  in  the  Isw  ;  and  while  it  behoove* 
students  and  lawyers  to  examine  and  carefully  weigh  their  jiiat  foive,  and,  as  far  as 
pfncticahle,  to  define  their  proper  limits,  the  ndrocate  should  never  be  induced,  by  pro- 
feisional  zeal  or  a  less  worthy  motive,  to  eigne  agsinet  their  existence,  be  they  resjve- 
tlreiy  invoked,  either  in  (kvor  of  or  against  the  accugeil."  Hoffman's  Course  pf  Leg^il 
Study,  voL  i.  pp.  SS7,  308.     See  tiso  Tbe  (London)  law  Hagaxiae,  h.  s.  vol.  iv.l^317. 
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value  of  this  kind  of  evidence,  and  sometimes  lead  to  its  rejec* 
tion,  where,  in  civil  actions,  it  would  have  been  received.^  The 
weighty  observation  of  Ur.  Justice  Foster  is  also  to  be  kept  in 
mind,  that  "this  evidence  is  not,  in  the  ordinary  coarse  of  things, 
to  be  disproved  by  that  sort  of  negative  evidence,  by  which  the 
proof  of  plain  facts  may  be,  and  often  is,  confronted. " 

§  215.  If  doubftnto,  of  (TMt  wttl^L  Subject  to  ttiese  cautions 
in  receiving  and  weighing  them,  it  is  generally  agreed  that 
deliberate  ooi^feetiotu  of  guilt  are  among  the  most  effectual  proofs 
in  the  law. '  (a)  Their  value  depends  on  the  supposition  that  tliey 
are  deliberate  and  voluntary,  and  on  the  presumption  that  a  ra- 
tional being  will  not  make  admissions  prejudicial  to  his  interest 
and  safety,  unless  when  urged  by  the  promptings  of  truth  and 
conscience.  Such  confessions,  so  made  by  a  prisoner,  to  any 
person,  at  any  moment  of  time,  and  at  an;  place,  subsequent  to 
the  perpetration  of  tlie  crime,  and  previous  to  his  examination 
before  the  magistrate,  are  at  common  law  received  in  evidence 
as  among  proofs  of  guilt.'  Confessions,  too,  like  admissions, 
may  be  inferred  from  the  conduct  of  the  prisoner,  and  from  his 
silent  acquiescence  in  the  statements  of  others,  respecting  him- 
self,  and  made  in  his  presence;  provided  they  were  not  made 
under  circumstances  which  prevented  him  from  replying  to 
them.'  (b)  The  degree  of  credit  due  to  them  is  to  be  estimated 
by  the  jury  under  the  circumstances  of  each  case.'(c)    Cou&s- 

■  Fotter*!  Dim.  p.  2t3.  See  ■!«>  Leoeh  v.  Leoeb,  10  Tea.  61B;8mith0.Baniltaiii, 
I  Sunin.  138. 

1  Dt2.  lib.  42,  tit  2.  De  Confen. ;  Vui  Leenwaa'a  Comm.  li.  G,  cb.  21,  B  1  ;  9  Potb. 
on  Ohl.  (l^  Erana).  App.  Knm.  zvi.  g  18  ;  1  Gilb.  Evid.  bjr  Loift,  216  ;  H«irk.  P.  C. 
b.  S.  e.  46,  }8,  n.  (1)  ;  Hortiiner  «.  Mortimer,  8  Hagg.  Con.  SIS;  Uanis*.  Uanie,  8 
Hegg.  Eccl.  400. 

>  Lambe'i  Cue,  2  Letch,  Cr.  Ow.  62S,  629,  per  Gro«e,  J.  ;  Warickihkll'e  Cue,  1 
I.eecb.  Cr.  Cas.  2»B  ;  HcNnlljr's  Evid.  IS,  47. 

*  Supra,  %  197  ;  Kez  o.  Bartlett,  7  C.  &  P.  832  ;  Rex  v.  Smithies,  G  C.  &  P.  332 ; 
lt«x  «.  AppleV.  9  Stark.  33  ;  Joj  on  Confiadons,  &c.,  77-80  ;  Jones  v.  UorreU,  1  Gu. 
ft  Kir.  206. 

*  Suyra,  {  201 ;  Coon  «.  State,  IS  8ra.  ft  H.  140  ;  Ub-Caiui  v.  SUt«,  Id.  471. 

(a)Slatee.  Blown,  48  l«in,3Sa.  if  not  corroboratnL      Com.   *.  Saobon, 

\b)  State  V.  Smith.  80  La.  An.  Ft  I.  116  Hiss.  61.    Aa  the  weight  of  the  eon- 

457  ;  Campbell  v.  State,  55  Ala.  80  ;  Kel-  fesiion  is  for  the  jat7,  atif  endeDce  given 

lej  V.  State,  55  N.  Y.  CS6  ;  nipra,  %  197,  by  the  pmaecutor  h>  aQpport  it,  or  In  the 

nuts  1.     cr.  Dramright  d.  State,  SO  Ga.  prinonrr,  to  ahow  it  noworthy  of  belief,  ia 

430 ;  People  v.  HcCrea,  83  Cal.  98  ;  Law.  adoiissiliU  ;  t.  g.,  to  ahow  inaanitr  in  tha 

■oil  D.  State,  20  Ala.  65.     The  siispicioiu  pTiaotiBr  at  the  time.    State  e.  Feltea,  51 

roniliict  nisf  also,  in  rabattal,  be  proved  loo,  406.    If  the  confeasion  U  in  writinji, 

t<i  have  been  ceased  hj  threats  or  prom-  it  may  be  prared  by  identifying  the  band- 

ises.     State  v.  Flanaftin,  25  Ark.  02.  writini; ;  itH  conteats  moat  be  proved  by 

<c)  And  the  eoart  cannot  he  Teijaired  to  tha  document  itaelf,  oi  its  loaa  accoontad 

ebiicge  that  they  ought  to  be  diarepuded,  for.    Uarris  t.  State,  9  Tex.  App.  B7. 
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sioDB  made  before  the  examining  magistrate,  or  during  impris- 
onment,  are  affected  by  additional  considerations. 

§  216.  ciBHiflad.  Confessions  are  divided  into  two  classes, 
namely.  Judicial  and  extragudieiaL  Judicial  cof^festions  are  those 
vbich  are  made  before  the  magistnite,  or  in  courts  in  the  due 
course  of  legal  proceedings ;  and  it  is  essential  that  they  be  made 
of  the  free  will  of  the  party,  and  with  full  and  perfect  knowledge 
of  the  nature  and  consequences  of  the  confession.  Of  this  kind 
are  the  preliminary  examinations,  taken  in  writing  by  the  mag- 
istrate, pursuant  to  statutes ;  and  the  plea  of  "guilty"  made  in 
open  court  to  an  indictment.  Either  of  these  is  sufficient  to 
found  a  conviction,  even  if  to  be  followed  by  sentence  of  death, 
they  being  deliberately  made,  under  the  deepest  solemnitiea, 
with  the  advice  of  counsel,  and  the  protecting  caution  and  over- 
sight of  the  judge.  Such  was  the  rule  of  the  Roman  law :  "  Cun- 
fessos  in  jure,  pro  judicatia  haberi  placet ; "  and  it  may  Ije 
deemed  a  rule  of  universal  jurisprudence.' (a)  Extrajudicial 
eof^fesfions  are  those  which  are  made  by  the  party  elaevhere  than 
before  a  m^strate,  or  in  court;  this  term  embracing  not  only 
explicit  and  exprett  confessions  of  crime,  but  all  those  admis- 
sions of  the  accused  from  which  guilt  may  be  implied.  All  con- 
fessions of  this  kind  are  receivable  in  evidence,  being  proved 
like  other  facts,  to  be  weighed  by  the  jury. 

§  217.  BxtrajudloiBl  coiifw>lona  unooirobonitea.  Whether  extra- 
Judicial  confesaiona  uncorroborated  by  any  other  proof  of  the  corpue 
delicti  are  of  themselves  sufficient  to  found  a  conviction  of  the 
prisoner,  has  been  gravely  doubted.  In  the  Roman  law,  such 
naked  confessions  amounted  only  to  a  semiplena  probatio,  upon 
which  alone  no  judgment  could  be  founded;  and  at  most  the 
party  could  only  in  proper  cases  be  put  to  the  torture.  But  if 
voluntarily  made,  in  the  presence  of  the  injured  party,  or  if  re- 
iterated at  different  times  in  his  absence,  and  persisted  in,  they 
were  received  as  plenary  proof.  ^  In  each  of  the  English  cases 
nsnally  cited  in  favor  of  the  sufficiency  of  this  evidence,  there 
was  some  corroborating  circumstance.'    In  the  United  States, 

»  Cod.  Lib.  7,  tit  59  ;  I  Poth.  on  Obi.  p.nrt.  1,  ck  3,  §  1,  n.  798  ;  Vm  Leenwen'i 
Conim.  b.  5,  a  21,  J  2  ;  MaBCanl.  De  Pmbat  vol.  i.  Concl.  34i  ;  lupra,  j  178, 

'  N.  Eferhnrd.  Concil.  xii.  8,  Ixxii.  6,  ciiii.  1,  cliv  I,  2,  B,  cUixri.  3,  3,  11  j 
Malcinl.  De  Probat.  vol.  1,  Concl.  347,  340  ;  Van  Leeutrea'ii  Comm.  b.  5,  o.  21,  j|  i, 
0  ;  B,  CnrpzoT.  Practic.  Semm  UriminRl.  Pars  II.  Qusst.  d.  3. 

*  Wheeling's  Ctise,  I  Leach,  Or.  Caa.  346,  n.,  seems  bi  be  an  exception  ;  but  it  is  too 
briefly  Kported  to  ba  nlied  on.     It  is  in  these  words  :    "Bat  in  the  r^se  of  John 
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the  priaoner's  confeasion,  vben  the  eorpu»  delieH  is  not  otherwlBe 
proved,  has  been  held  insufficieat  for  his  coQrictioD ;  and  this 
opinion  certainly  best  accords  with  the  humanity  of  the  criminal 
code,  and  with  the  great  degree  of  caution  applied  in  receiving 
and  weighing  the  erideDce  of  confessions  in  other  cases,  and  it 
aeems  countenanced  by  approved  writers  on  tiiis  branch  of  the 
law.'  (a) 
^  §  218.  Canfualen  must  b«  takan  tw  ■  whole.  In  the  proof  of 
confessions,  as  in  the  case  of  admisaions  in  civil  cases,  the  whole 
of  what  the  prisoner  taid  on  the  subject,  at  the  time  of  making  the 
coufeesion,  should  be  taken  together.^  (&)    This  rule  is  the  die- 

Whttling,  tried  b«for«  Lord  Kenvoa,  *t  the  Summer  Amizes  at  Saliiban,  1789,  it  wia 
d«Ernnineil  that  a  prUouer  may  lie  (.'onvicted  uu  hU  uwii  L-onrrtiaion,  when  iiraved  by 
Iwol  totimony,  though  it  ii  tot&lly  uuuorrubonted  by  any  other  evidence.  But  iu 
Eldrid^'s  Cose,  Run.  AKy.  110,  who  waii  indicted  for  larceny  of  a  hone,  the  beast  iraa 
found  in  his  poaaession,  and  he  hnd  Bold  it  for  £12,  afMr  askinf;  £35,  which  last  was 
its  rair  value.    Iu  tha  case  of  Falkner  and  Bond,  Id.  481,  the  penion  robbed  mu  aUltd 


ujMDi  Ail  TKognaanct,  and  it  waa  proved  that  one  of  the  prisancra  had  endravored  h 
message  to  him  to  keep  him  from  appearing.  In  Wliite's  Casp,  Id.  GDS,  there 
ana  circumstantial  evidence,  both  of  the  larceny  of  tha  oats  Irom  the  proaeca- 


tor*s  aloiliTe,  and  of  the  priaouer's  guilt ;  part  of  which  evidence  was  also  ^ven  il 
Tippet's  Cue,  Id.  509,  who  waa  indicted  for  the  aame  larceny  ;  and  there  was  the  addi- 
tional proof,  that  he  wsa  an  uoder.hoatler  in  the  same  stable.  And  in  all  three  cases, 
except  that  of  Falkner  and  Bond,  the  confesaious  were  sotemiily  made  before  the  eum- 
iuiiig  magistrate,  and  taken  down  in  due  form  of  law.  In  the  case  of  Falkner  and 
BuDd,  the  confsHsions  were  repeated,  once  to  the  officer  who  apprehended  them,  and 
afterwarda  on  liesring  the  depositions  read  over,  which  coutained  the  charge.  In  Stone's 
I'aae,  Dyer,  21G,  pi.  50,  which  is  a  brief  note,  it  does  not  a])pear  that  the  eorput  delicti 
was  not  otherwise  proved  ;  on  the  contmry,  the  natni-al  inference  from  the  report  is, 
that  it  WHS.  In  Francia'a  Cose,  6  State  Tr,  68,  there  was  much  corroboiative  evidence; 
but  the  prisoner  was  acquitted  ;  and  the  opinion  of  the  judges  went  only  to  tlie  suffi- 
ciency of  a  confession  Holemnly  made,  upon  the  amignmeot  of  the  party  for  high 
tn-ason,  and  this  only  upon  the  particular  language  of  the  statutes  of  Kdw.  VI.  See 
Foster,  Disc.  pp.  2*0-2*2. 

>  Guild's  Case,  i  Halst.  163,  185;  Ix>ng's  Case,  1  Havw.  524  f4ES)  ;  Hawk.  P.  C. 
b.  2,  c  49,  j  18. 

1  The  evidence  mast  be  confined  to  hti  canfeasiona  in  regard  to  the  jiarticolar 
offence  of  which  he  is  indicted.  If  it  relates  to  another  and  distinct  crime,  it  is  inad- 
missible.    Reg.  V.  Butler,  2  Car.  &  Kir.  221. 

(a)  Com.  V.  Tarr,  4  Allen  (Mass.),  SIS;  ment  of  facta  criminating  himBelf,  might 
People  V.  Porter,  2  Farter,  C.  R.  14;  People  have  gone  on  to  slate  facta  whidi  would 
V.  Hennessey,  15  Wend.  147  ;  RitlofT  o.  exculpate  himself,  but  was  interrupted 
People,  18  S.  Y.  179  ;  Berften  v.  People,  (Levison  e.  State,  54  Ala.  520),  or  hecauae 
17  111.  436  ;  Brown  v.  State,  32  Miss.  433;  the  wiCneas  who  heard  the  confenion  did 
Stst«  V.  German,  54  Mo.  52S  ;  State  v.  not  bear  the  whole  convetsatiou  if  he  did 
Keeler,  28  Iowa,  65S  ;  State  v.  Feltea,  61  hear  s  complete  confeHsion  of  guilt.  Com. 
Iowa,  49G  ;  Pneat  b.  State,  10  Neb.  393  ;  v.  Pit»icger,  11 0  Mass.  101.  But  the  wit- 
Johnson  «.  State,  E9  Ala.  37.  In  Ken-  iiess  who  proves  it  must  be  able  tc 
tiicky,  this  is  eBtnblished  hy  statute,  nnd  ber  all  that  was  said  at  the  o 
some  evidence  connecting  the  prisoner  with  (Berry  v.  Com.,  10  Bnsh  (Ey.)>  15),  and 
the.  crime  is  necssary.  Cnnningham  p.  if  it  was  made  in  a  language  lie  was  not 
Com.,  9  Bnsli  (Ky.j,  149.  familiar  with,  so  that  he  failed  to  nnder- 

(h)  The  confcsnion  mnst  also  be  com-  stand  the  whole,  it  is  incompetent.   People 

itate,  V.  Gelabert,  39  Cal.  6SS.    Compare  1 169, 

t  the  lei  a,  lee.  * 
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tate  of  reason,  as  wbII  as  of  humanity.  The  prisoner  is  supposed 
to  have  stated  a  proposition  respecting  his  owu  connection  with 
the  crime ;  but  it  is  not  reasonable  to  assume  that  the  entire 
proposition,  with  all  its  limitations,  was  contained  in  one  sentence, 
or  in  any  particular  number  of  sentences,  excluding  all  other 
parts  of  the  conrersation.  As  in  other  cases  the  meaning  and 
intent  of  the  parties  are  collected  from  the  whole  writing  taken 
tc^ther,  and  all  the  instruments,  executed  at  one  time  by  the 
parties,  and  relating  to  the  same  matter,  are  equally  resorted  to 
for  that  purpose;  so  here,  if  one  part  of  a  conversation  is  relied 
on,  as  proof  of  a  confession  of  the  crime,  the  prisoner  has  a  right 
to  lay  before  the  court  the  whole  of  what  was  said  in  that  conver- 
sation; not  being  confined  to  so  much  only  as  is  explanatory  of 
the  part  already  proved  against  him,  but  being  permitted  to  give 
evidence  of  all  that  was  said  upon  that  occasion,  relative  to  the 
subject-matter  in  iBsue.^(i)  For,  as  has  been  already  observed 
respecting  admisBions,'  unless  the  whole  is  received  and  consid- 
ered, the  true  meaning  and  import  of  the  part  which  is  good 
evidence  against  him  cannot  be  ascertained.  But  if,  after  the 
whole  statement  of  the  prisoner  is  given  in  evidence,  the  prose* 
cator  can  contradict  any  part  of  it,  he  is  at  liberty  to  do  so ;  and 
then  the  whole  testimony  is  left  to  the  jnry  for  their  considera- 
tion, precisely  as  in  other  cases,  where  one  part  of  the  evidence 
is  contradictory  to  another.*  For  it  is  not  to  be  supposed  that  all 
the  parts  of  a  confession  are  entitled  to  equal  credit  The  jury 
may  believe  that  part  which  charges  the  prisoner,  and  reject  that 
which  is  in  his  favor,  if  they  see  sufficient  grounds  for  so  doing,"  (c) 
If  what  he  said  in  his  own  favor  is  not  contradicted  by  evidence 
offered  by  the  prosecutor,  nor  improbable  in  itself,  it  will  natu- 
rally be  helieved  by  the  jury;  hut  they  are  not  bound  to  give 
weight  to  it  on  that  account,  but  are  at  liberty  to  judge  of  it  like 
other  evidence,  by  alt  the  circumstances  of  the  case.     And  if  the 

*  Per  Lord  C.  J.  Abbott,  in  The  Queen's  CaM,  2  Brad.  &  Bing.  397,  S93  ;  Rex  v. 
Paine.  G  Mod.  185  ;  H«wk.  P.  C.  b.  2,  e.  «,  5  5  ;  Rei  v.  Joue^  2  C  *  P,  629 ;  Rex 
V.  Higgios,  3  C.  ft  P.  008  ;  Rex  r.  Hearne,  1  a  &  P.  21S  ;  Bex  v.  Clewee,  Id.  221. 
Rex  B.  Steptoe,  Id.  397  :  Brown's  Cue,  9  Leigh,  S33. 

>  Supra,  a  201,  and  caaea  there  cited. 

*  Rex  V.  Jones,  2C.  k  P.  629. 

*  Rex  P.  Hi^ue,  3  C.  ft  P.  603  ;  Rez  tr.  Steptoe,  4  C.  &  P.  897  ;  Rex  v.  Olewss, 
4  C.  ft  P.  2S1  ;  Respablica  o.  HcCarty,  3  Dall.  SS,  S8  ;  ftiwer  e.  State,  C  Mo.  ZH ; 
(upro,  SS  aoi,  SIS. 

(6)   Thmigh   mich   otber  pftrta  of  the         {«)  State  v.  West,  1  Hoiut  (Del.)  C. 

conrenaCion   m&y  contain   statements  in  C.  371  ;   Eiland  e.   State,   S3  Ala.  322  ; 

hU   fkvor,   explaining   liia    pnssewiion  of  Grinvolil  v.  StaW,  21  WlB.  lU ;  State  v.' 

stolen  f^s.     SUte  p.  Wor'bingtaa,  61  Xjiiioo,  SS  VL  Sll. 
N.  C.  594. 
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confession  implicates  other  persona  by  name,  yet  it  must  be  proved 
as  it  was  made,  not  omitting  the  names;  but  the  judge  will  in< 
struct  the  jury,  that  it  is  not  evidence  against  any  but  the  prisoner 
who  made  it" 

§  219.  Mtut  b*  voinntuT.  Before  any  coufeBsioa  can  be  re- 
ceived in  evidence  in  a  criminal  case,  it  must  be  shown  that  ib 
was  voluntary.  The  course  of  practice  is,  to  inquire  of  the  wit- 
ness whether  the  prisoner  had  been  told  that  it  would  be  better 
for  him  to  confess,  or  worse  for  him  if  he  did  not  confess,  or 
whether  langu^^  to  that  effect  had  been  addressed  to  him.'  "A 
fi'ee  and  voluntary  confession,"  said  Eyre,  G.  B.,*  "is  deserving 
of  the  highest  credit,  because  it  is  presumed  to  flow  from  the 
strongest  sense  of  guilt,  and  therefore  it  is  admitted  as  proof  of 
the  crime  to  which  it  refers ;  but  a  confession  forced  from  Uie 
mind  by  the  flattery  of  hope,  or  by  the  torture  of  fear,  comes  in 
ao  questionable  a  shape,  when  it  is  to  be  considered  as  the  evi- 
dence of  guilt,  that  no  credit  ought  to  be  given  to  it;  and  there* 
fore  it  is  rejected."'  The  material  inquiry,  therefore,  is,  whether 
the  confession  has  been  obtained  by  the  influence  of  hope  or  fear, 
applied  by  a  third  person  to  the  prisoner's  mind.  The  evidenoe 
to  this  point,  being  in  its  nature  preliminary,  is  addressed  to  the 
judfj^e,  who  admits  the  proof  of  the  confession  to  the  jury,  or  rejects 
it,  as  he  may  or  may  not  find  it  to  have  been  drawn  from  the  pris- 
oner,  by  the  application  of  those  motives.*  (a)    This  matter  rest 

*  Rc^x  r.  Heame,  4  C.  &  P.  215;  Bex  cCletret,  Id.  231,  pn  LittUdale,  J.,  vha 
said  he  hnd  conaiderod  this  point  very  much,  and  was  of  opinion  that  the  namra  onght 
not  to  be  left  mit.  It  may  lie  added,  that  the  credit  to  be  given  to  the  confenlon  niiy 
depend  much  on  the  probnMlity  that  the  persons  nsmed  ifere  likely  to  engage  ia  sach 
a  trnnsnction.  See  also  Rex  v.  Fletcher,  Id.  350.  The  mint  uas  decided  in  the  sams 
wny  In  Rex  v,  Wnlkley,  8  C.  A  F.  175,  by  Gamev,  B.,  who  said  it  had  hern  much  con- 
sidered b;  the  judges.  Ur.  Justice  Parke  thought  otherwise.  Baratow's  Case,  Lewis's 
Cr.  Caa.  110. 

I  I  Phil,  on  Evid.  101  ;  2  East,  F.  C.  659.  The  rale  excludes  not  only  direct  con- 
fessions, but  any  other  declaration  teodlug  to  implicate  the  priioner  in  the  oiiine 
charged,  even  though,  in  terms,  it  is  an  accusation  or  another,  or  a  refusal  to  confess. 
Bex  D.  Tyler,  1  C.  *  P.  139  ;  Rex  r.  Enoch,  6  C.  *  P.  C39.  See  farther,  as  to  the 
object  of  the  rale,  Bex  «,  Court,  7  C.  ft  F.  *86,  per  LitUedale,  J.  ;  People  v.  Wanl, 
15  Wend.  231. 

'  In  Wanckshall's  Case.  1  Leach's  Cr.  Gas.  299  ;  McNally'a  Gvid.  i7  ;  Knapn's 
Case,  10  Pick,  iS»,  100 ;  Chsbhock's  Case,  1  Maaa.  IK. 

*  In  Scotland,  this  distinction  between  voluntary  nonfeasions  and  those  which  have 
been  extorted  li^  fear  or  elicited  by  proDlisas  is  not  recognized,  but  all  confessions,  ol>- 
tained  in  either  mode,  are  admissible  at  the  discretion  of  the  judge.  In  strone  esses 
of  undue  influence,  the  course  is  to  reject  them  ;  otherwise,  the  credibility  of  the  evi- 
dence is  left  to  the  jury.     See  Alison's  CiimiiiBl  l^v  of  Scotland,  pp.  581,  582. 

*  Boyd  V.  State,  2  Humphreys.  39  -,  Reg.  v.  Martin,  1  Armstr.  Macartn.  ft  Ogle, 
197  ;  State  «.  Grant,  ,6  Shepl.  171  ;  United  States  v.  Xntt,  1  McLean  199  ;  Slnte  ». 
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ing  wholly  in  the  discretioD  of  the  judge,  npon  all  the  ciromQ- 
stances  of  ^e  caae,  it  is  difficult  to  lay  down  particular  rule» 
a  priori,  for  the  goTemment  of  that  discretion.  The  rule  of  law, 
applicable  to  all  cases,  only  demands  that  tbe  confession  shall 
have  been  made  Toluntarily,  without  the  appliances  of  hope  or 
fear  by  any  other  person;  and  whetlier  it  was  so  made  or  not  is 
for  him  to  determine,  upon  coosideration  of  the  age,  situation, 
and  character  of  the  prisoner,  and  the  circumstances  under  which 
it  was  made.'  Language  addressed  by  others,  and  sufficient  to 
orercome  the  mind  <d  one,  may  have  no  effect  upon  that  of  an- 
other; a  consideration  which  may  serve  to  reconcile  some  con- 
tradictory decisions,  where  the  principal  facts  appear  similar  in 
the  reports,  but  the  lesser  circumstances,  though  often  very  ma- 

Humati,  8  Harringt.  C67.  Tha  bnrden  oF  proor,  to  sbow  that  an  indnMnieot  has  been 
held  oat,  or  improper  inflaence  nwd,  ia  on  the  priaoner.  K«g.  c  Qanier,  IS  Jar,  944; 
2C.kK.  920. 

*  HcCfally'a  End.  48 ;  Hate's  Ctie,  6  PeteTsdorTs  Abr.  83  ;  Knapp's  Caae,  10  Fich. 
466  ;  United  SUtea  «.  Nott,  1  McLean,  499  ;  lupra,  g  49  ;  Oaild'a  Case,  G  HaUt  175, 
180  ;  Diew's  CtM,  8  C.  &  P.  140  ;  Bes  e.  Tbomaa,  7  C.  &  P.  S4S ;  Bex  «.  Court,  Id. 
4M. 

U  WH  oonddered  a  qneition  for  the  Judge.  tli«  praaent  tima  in  aome  States  to  leave 

Oh^bock's  Case,  I  Uiua.  144  ;   Com.  v.  tbe  qaestioD  whether  tbe  coafeaaioa  raa 

Tajlor,  E  Cuah.  SOS  ;  Com.  r.  Uorev,  1  voluotary  or  not   to    tbe  jurj  ;    and  in 

Gray,  4S1.     Then  In  Hveral  eaaes  where  thoee  Stated,  in  uases  where  there  is  con- 

the  qoeation  of  indaeement  waa  a  compli-  flicting  evidence   as   to   the   fact  of  the 

cated  one,  the  whole  evidence  waa  Habtnit-  Toluntarineea  of  tbe  canfeasion,  the  mte 

tad  to  die  jury,  with  instracttons  that,  if  aeMoa  to  be  that  the  jury  are  not  required 

tbej  were  aaciafied  that  there  were  anch  to  find  the  preliminary  fact  that  confea* 

inducementa,   they  ahoald  diarefcard  and  siona  are  Totnntary,  bryond  a  reaBonable 

reject  the  conreasion.     Com.  v,  I'iper,  ISO  doubt;   but  if  they  are  satiaGed  by  the 

Maaa.   18G  ;    Com.  «.   Smith,   119   Uass.  preponderance  of  evidence,  that  tbe  con- 

SQ5  ;   Com.  c.   Cullen,    111   Mass.    436;  fesaiona  are  voluntary,  they  become  adiaia- 

Com.  P.  Caf^e^  108  Maaa.  385.     But  in  a  aible    evidence.      People    a.    Howes,    81 

latercaae  (Com.  ir.Culver,  126  Maaa.  404),  Uicb.    SSS  ;     People    f.    Svetlnnd,    77 

the  court  haa  Invnght  the  practice  back  to  Mich.   G3  ;    Pmple  c.  Barker.  SO    Uich, 

theorlginal  mle,  leaving  the  qnaation  of  277  ;   Thomu  e.  State,  84  Ga.  018  ;  Carr 

tbe  admissibility  of  the  evidence  entirely  o.  State,  84  Ua.  SGO.     On  the  question  of 

to  the  eoart,  anil  its  aeight  to  tbe  jury,  the  admiaaibility  of  the   ponfnsaion,   the 

In  a  still  later  caae,  Uie  oonrt  in.  Haaaa-  prisoner  mHV  olTer  evidence  to  the  jiidf^  to 

cba«ett8  say :     "  When    a   conresaion  ia  ahow  that  the  coiifewiion  wbh  procureil  liy 

offered  in  evidence,  the  quration  whether  tlirpata  or  inducements.      People  v.  Sotn, 

it  U  voluntory  ia  to  ba  decided  primarily  49  Cal.  00  ;    Rufer  v.  State,  26  Ohio  St- 

by  the  presiding  justice.     If  he  ia  satialinl  4S4.     It  ia  inciiinhent  on  the  prosecution, 

that  it   ia  voluntary,   it   ia    admiasihle  ;  if  there  ia  any  i|iiestion  as  to  the  volunta* 

otherwise  it   ahould  be  excluded.     When  riness  of  the  confession,  to  ahow  that  the 

there  ts  contlictin)!  teatimony,  the  humane  confession  waa  volnntarv,  and  if  this  is  not 

I'racticB  in  this  Commonwealth  is  for  the  shown,  the  confession  ahould  be  excluded, 

judge,  if  hededdesthatitiaadmissiblctQ  Beg.  v.  Waringham,  2  Den.  Cr.  C.  1-17, 

liiatract  tbe  jury  that  they  may  consider  note  ;   Nicholson  e.  State,  38  HiL   140  ; 

•II  the  evidence,   and  that  they  ahould  People  p.  Soto,  49  Cal,  09  ;  Thorapson's 

az<:lude  the  eonfeasion  if,  upon  the  whole  Case,  20  Gratt.  (Va.)   724  ;   Johnson  v. 

evidence  in  the  caae,  they  are  ntiaGeil  that  Sute,  80  La.  An.  Ft.  II .  881 ;   State  v. 

it  wei  not  the  voluntary  act  of  the  defen-  Garrey,  28  Id.  025  ;   Bamea  v.  State,  86 

dant"     Com:  v.  Preece,  140  Haas.  27S.  Tex.  856. 
And  it  (COIN  that  there  is  a  tendency  at 
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terinl  in  Buch  preliminary  inqairies,  are  omitted.  Bat  it  cannot 
be  denied  that  thia  rule  ha«  been  Bometimes  extendefl  quite  too 
far,  and  been  applied  to  cases  where  there  could  be  no  reason  to 
suppose  that  the  inducement  had  any  influence  upon  the  mind  of 
the  prisoner,^  (a) 

§  220.  ninatnitioiii  of  thia  rnle.  The  rule  under  conftideration 
has  been  illustrated  in  a  variety  of  cases.  Thua,  where  the  prose- 
cutor said  to  the  prisoner,  **  TJnlesB  you  give  me  a  more  satisfac- 
tory account,  I  will  take  you  before  a  magistrate,"  evidence  of  the 
confession  thereupon  made  was  rejected.^  It  was  alao  rejected, 
where  the  langu^^  used  by  the  prosecutor  was, "If  you  will  tell 
me  where  my  goods  are,  I  will  be  favorable  to  you ; " '  where  the 
constable  who  arrested  the  prisoner  said,  "It  is  of  no  use  for  you 
to  deny  it,  for  there  are  the  man  and  boy  who  will  swear  they  saw 
you  do  it;"'  where  the  prosecutor  said,  "He  only  wanted  his 
money,  and  if  the  prisoner  gave  him  that  he  might  go  to  the 
devil,  if  he  pleased ; "  *  and  where  he  said  he  should  be  obliged 
to  the  prisoner,  if  he  would  tell  all  he  knew  about  it,  adding,  "  If 
you  will  not,  of  course  we  can  do  nothing,"  meaning  nothing  for 
the  prisoner/  So  where  the  prisoner's  superior  officer  in  the 
police  said  to  him,  "Now  be  cautious  in  the  answers  you  give  me 
to  the  questions  I  am  going  to  put  to  yen  about  this  watch;"  the 


Low  jb  Eq.  G90].  In  that  oage,  tfae  constable  who  Hpprehended  ths  priBooer,  baTing 
told  him  the  nature  of  th«  charge,  uid  :  "  He  nred  not  lay  anything  to  criminate  him- 
ae\[ ;  what  he  did  my  woald  be  taken  down,  and  oaed  w  evidence  ag&inat  hitd  ; "  and 
tbe  prisoner  thereapon  haTiiig  made  a  confesiion,  ths  court  held  the  conression  admls- 
aible.  Parke,  B.,  said  :  "  By  the  law  of  England,  in  order  to  render  a  conrenion  ad' 
miAiible  in  evidence,  it  must  he  perfectly  voluntary  ;  and  there  is  no  doubt  that  any 
inducement,  in  the  nature  of  a  proraiBe  or  of  a  threat,  held  out  by  a  person  in  HUtbority, 
TitiatcB  ft  confcBaion.  The  decisioiia  (o  that  effect  have  gone  a  long  way.  Whether  it 
wonld  not  have  betn  better  to  have  left  tbe  whole  to  go  to  the  Jury,  it  is  now  too  lata 
to  inquire  ;  but  1  tiiink  there  has  been  too  mnch  tondemea*  towands  prisoner*  in  thia 
matter.  1  confesa  that  I  cannot  look  at  the  deciaiona  without  some  ibame,  when  I  con- 
aiiier  what  objections  have  prevailed  to  nifveut  the  reception  of  confetBioBa  in  evi* 
di^niTe ;  and  I  agree  with  the  observBtion,  tnat  the  rule  has  been  extended  quite  too  far, 
and  that  justice  and  common  aense  have  too  frequently  been  aocrificed  at  the  shrina  ij 
mercy."  Lord  Campbell,  C.  J.,  ataled  the  rnle  to  he,  that  "if  there  be  any  woridly 
advantage  held  out,  or  any  harm  threatened,  tbe  confeasion  muat  be  eidaded;"  in 
which  the  other  judge  concnrml.) 

1  Thompson's  Case,  1  I.each'8  Cr.  Caa.  325.  See  also  Commonwealth  «.  Harmtn,  S 
Barr,  360  ;  State  v.  Cowan,  7  Ired.  23fl. 

>  Cass's  Case,  1  Leach's  Cr.  Cas.  32S,  n.  ;  Boyd  v.  State,  3  Humph.  S9. 

*  Rex  w,  Mme,  a  C.  4  P.  1*8. 

*  Kei  «.  Jonee,  Hues,  k  Rv.  1G2.    See  also  Oriffln'a  Case,  Id.  ISl. 

*  fiei  •.  Partrii^,  7  C.  ft  P.  SSL     See  also  Guild's  Case,  C  Hakt.  168. 

;  Spean  «.  Ohio,  S 
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confeasion  was  held  inadmiBSible.'  There  is  more  difficulty  in 
ascertaining  what  is  such  a  threat,  as  will  exclude  a  confesBiou ; 
though  the  principle  is  equally  clear,  that  a  coDfessiou  induced 
by  threats  is  not  voluntary,  and  therefore  cannot  be  received.^  (a) 

*  Efg.  V.  FlemiDg,  1  Amut.  Muartn.  k  OgU,  330.  But  where  the  examining 
nHgUtrate  uid  to  the  pmouer,  "  He  sure  you  uy  nothing  but  the  truth,  or  it  will  Iw 
taken  nsaiust  you,  and  may  bp  mve.n  in  evidence  nguiniit  you  at  your  trial,"  the  state- 
ment tlieraupan  made  was  held  admiasilils.  Keg.  e,  Hotmea,  1  C.  &  K.  21S  ;  a,  p. 
K^.  V.  Attwood,  S  Cox,  C.  C.  322. 

^  Thornton's  Case,  1  Mood.  Cr.  Caa.  27  ;  Long'i  Case,  6  C.  ft  P.  176 ;  Rascoe'a 
Crim.  Eviil.  31 ;  Dillon'a  Case,  i  Dall.  Ilfl.  Where  the  prisouer'a  superior  in  Iha 
pos^o(iin  said  to  tbe  ^irisoaer'a  wife,  irhile  her  husband  was  in  custody  Tor  opeuing 
and  ilrCnitiing  a  letter,  "  Do  not  be  Trifihtened  ;   I  hopa  nolhJn}(  wilt  happen  to  your 


husband  beyond  the  loss  of  hia  situation  ; "  the  prisoner'a  sul^quent  confewion  v 

rejeeteJ,  it  sppearing  that  the  wire  ioif;ht  have  communicated  tnis  to  the  prinoner. 
Reg.  0.  Harding,  1  Armst.  Macartn.  &  Ogle,  310.  Where  a  girl,  thirteen  yeara  old,  waa 

charged  with  admitiLitering  poison  to  her  mistress,  with  intent  to  murder  ;  snd  tha 
aurgeon  in  attendsuce  had  told  her,  "  it  woiiU  b«  better  for  her  to  spealc  the  truth  ; " 
It  was  held  that  her  confeasinti,  thereupoa  made,  was  not  admiasible.  Rf^.  n.  Garner, 
12  Jur.  9<1 ;  1  Denison's  Cr.  Cus.  329. 

(a)  It  seems  settled  that  the  phrsM  him,  wet«  held  not  to  exclnde  the  confet- 

"yoQ   bad  better  confess,"  or  its  eaaiva-  sion,  and  Rrg.   v.  Jarvis  was  cited  with 

lent,  Dwd  by  one  iu  authority  towanla  the  approval.     The  case  of  Rag.  «.  Baldry,  8 

prisoner,  iaprima/aeU  aa  uudue  exertion  Den.   Cr.   Cas.   130.  iudicatas  a  reaction 

of  inSiience  over  hiru,  and  if  unexplained  from   tbe   former  extreme  csees.     Wbik 

it  enough  to  exclude  a  subsequent  coiifes-  admitting  the  exclunoDarr  force  of  "  yon 

aion.     Thna,  in  Rex  v.  Kingston,  4  C.  A  had   better,"   the   court    holds  that   the 

F.    3S7,    "you   had    better   tell  all  you  true  test  la  whether  it  is  left  a  matter  of 

know,"  and  In  Reg  v.  Bate,  11  Cox,  C.  indiBTereni'fl  to  the  prisoner,   whether  be 

Cb.  S86,  where  a  policeman  aaid  to  the  should  open  bia  month,  and  that  from  a 

prisoner,  "  It  might  be  better  for  yon  to  constable  these  words  "  You  need  not  say 

tell  the  truth  ana  not  a  lie,"  it  was  held  anything  to  criminate  yourself,  but  what 

to  exclude  snbaequent  coiifesstons.     Kelly,  you  do  say  will  be  taken  down  and  used 

C  B.,  in  Rez.  v.  Jarria,  L.  A.  1  C  C.  R.  «a  evidence  againat  you,"  did  not  amoiint 

90,  saya  "the  words  'yon   had  better,'  to  an  indocement.     So,  in  Com.  v.  Sego* 

•eem  to  have  acquired  a  sort  of  technical  125  Uasa.  210,  where  the  employer,  in  • 

meaning,  that  they  hold  out  an  induce-  prosecution  against  hie  clerk  fur  larceny, 

ment  or  a  threat  within  the  rule  that  ex-  snid,  "  I  am  aatislled  there  are  other  re- 

clndM  confeadoQS."     People  o.    Fliillipa,  ceivera  whom  we  have  not  yet  discovered. 

42  N.  Y.  200 ;  People  v.   Barrie,  49  Csl.  I  should  like  to  have  yon  make  a  clean 

S12  ;  Rag.  ir.  Cheverton,  2  F.  &  F.  83S.  br«aat  of  this  msUer,  as  Williams  (an  ae- 

In  a  late  English  case,   the  prisoner,  complice)   has  done,"  tbe  confession  was 

previous  to  being  charged  before  a  magis-  admitted.     Cf.  Reg.  r.   Reason,   12  Cox. 

trate,   was  taken   into  •  room  with  the  Or.   Caa.   228  ;    Reg.  v.  Joues,  Id.  211  : 

projecotor  and  the  police  inspei-'tor.     The  Com.  «.  Mitchell,  117  Maas.  431  ;  Font* 

prosecutor  then  said  to  the  prisoner,  "  He  r.  State,  3  Ohio  St  98. 

(t,  e,  the  police  inspector)  tells  me  yon  A  question  has  sometimes  ariaen  wbft- 

an  making  house- bnaking  implements  ;  ther  a  coufeeaion  in  reply  to  a  question 

If  that  ie  so,   yon  had    better  tell   the  which  assumes  the  guilt  of  a  prisoner  is 

truth,  it  may  be  better  for  yon,"  and  tbia  admiasible.      If  the  question,   under  the 

wet  held  enough  to  exctnde  his  confss-  dream  stances,  amounta  to  an  nnfair  sd- 

sinn.     R^.  D.  Fenaell,  L.  R.  7  Q.  B.  Div.  vantage  so  as  to  entrap  a  prisoner,  the 

147.  confession  so  obtained  may  be  little  better 

It  ia  also  held  now,  that  if  tbe  words  as  a  confession  than  one  obtained  by  any 

amount  to  no  more  than  a  caution  or  ad-  other  undue  influence.     MoClsin  v.  Com., 

vice,  they  will  not  exchlile  the  confession,  110  Pa.  Bt.  269. 

Thna,  in  Reg.  e.  Ree*e,  L.  R.  1  C.  0.  B.  A  promise  to  use  the  prisoner  as  State's 

862,  the  worda,  "  yon  had  better  "  confraii,  witness  will  exclude  the  confession  (State 

with  the  addition,  "aa  good  boys,"  said  v.  JohnMn,  SO  i^  An.  PL  II.  SSI.     Cf. 

by  the  mother  of  one  of  the  priaooers  to  Young «.  Com.,  8Bash(Ky.],  34(1)  i  <uta 
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§  220.  (a)  Bame  anblcot.  It  is  extremely  difficult  to  recoDciie 
these  and  similar  cases  with  the  spirit  of  ^e  rule,  as  expounded 
by  Chief  Baron  Eyre,  vhose  language  is  quoted  in  a  preceding 
section.  The  difference  is  between  confessions  made  volunta- 
rily, and  those  '•'■  forced  from  the  mind  by  the  flattery  of  hope,  or 
by  the  torture  of  fear."  If  the  party  has  made  his  own  calcula- 
tion of  the  advantages  to  be  derived  from  confessing,  and  there- 
upon has  confessed  the  crime,  there  is  no  reason  to  say  that  it  is 
not  a  voluntary  confession.  It  seems  that,  in  order  to  exclude 
a  confession,  the  motive  of  hope  or  fear  must  be  directly  applied 
by  a  third  person,  and  must  be  sufficient,  in  the  judgment  of  tho 
court,  so  far  to  overcome  the  mind  of  the  prisoner  as  to  render 
the  coofessiott  unworthy  of  credit." 

§  221.  Sum  ■objeot.  But  though  promises  or  threats  hare 
been  used,  yet  if  it  appears  to  the  satisfaction  of  the  judge  that 
their  infivxnce  was  totally  done  away  before  the  confession  was 
made,  ^e  evidence  will  be  received.  Thus,  where  a  magistrate, 
who  was  also  a  clergyman,  told  the  prisoner  that  if  he  was  not  the 
man  who  struck  the  fatal  blow,  and  would  disclose  all  he  knew 
respecting  the  murder,  he  would  use  all  his  endeavors  and  in- 
fluence to  prevent  any  ill  consequences  from  falling  on  him;  and 
he  accordingly  wrote  to  the  Secretary  of  State,  and  received  an 
answer,  that  mercy  could  not  be  extended  to  the  prisoner ;  which 
answer  he  communicated  to  the  prisoner,  who  afterwards  made  a 
confession  to  the  coroner ;  it  was  held  that  the  confession  was 
clearly  voluntary,  and  as  such  it  was  admitted.'  So,  where  the 
prisoner  had  been  induced,  by  promises  of  favor,  to  make  a  con- 
fession, which  was  for  that  cause  excluded,  but  about  five  months 

■  8«e  Resc.  v.  Baldrr.  IS  lot.  B69,  IS  Eng.  Law  ft  Eq.  EM,  wh«re  this  Buly'ect  wm 
very  fnllj  diecuBsed,  «nd  the  tne  principle  realized,  u  above  qaotad  from  Cn.  Baron 
Eyre. 

1  Rci  r,  Clewes,  4  C.  ft  P.  3S1. 

"help  hira"  if  ha  will  return  the  stolen  fenion.     See  Com.  *.  CaCfee,  108  Misi. 

property.    State  v.  Von  Sachs,  80  La.  An.  SS5. 

Fl  II.  942.  The  mere  fact   that   tiie  priaoner  ii 

Threateoiog  condnct  of  the  armting  under  arrest  is  not  of  itself  enough  to 

officer,  if   sufficient  to  elicit  a  false  con-  eicinde  his  confeasian.     Cora.  o.  Smith, 

fession,  wilt  excluds  the  confRSsion  made.  116    Hass.    80G  ;   Com.    o.    CaCTee,    108 

(Self  r.  State,  fl  Bait  (Tenn.)  2**)  ;  or  Mass.    286;    Coi    d.    People,    19    Hiin 

of  the  prosecutor,  M,  whore  the  prisoner  (N.  Y.),   340  ;   State  v.  GarliBle,  E7  Mo. 

was  pnrsoed  and  tirod  at  by  several  men  lOS ;  People  c  Rogert,  18  N.  Y.  9.     Bnt 

in  the  attempt  to  capture  him,  his  im-  it  is  provided  by  statute  in  Tezae,  that  a 

mediately  subsequent  confession  was  not  confension  under  soeh  circumstaDcea  must 

received.     State  v.  Drskp,  82  Hr  C.  692.  be  proved  to  have  betn  made  voluntarily. 

Cf.  Wilson  D.  Stats.  3  Heisk.  (Tenn.)  233.  Davis  v.  SUte,  S  Tei.  App.  610  ;  Angell 

Bnt  in  each  case  the  circumstanres  miist  ».  Stale,  lb.   ilil  ;   Hushall  «.  State,  i 

admiscibilitj  of  the  i»ii-  Xei.  App.  27K. 
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afterwards,  and  after  haviog  been  Bolenmly  Tamed  by  tiro  mag- 
iBtrates  that  he  must  eicpect  death  and  prepare  to  meet  ft,  he  again 
made  a  full  confession,  this  latter  confeaaion  was  admitted  in 
evidence.'  In  this  case,  upon  much  consideration,  the  rule  was 
stated  to  be,  that,  although  aji  original  confession  may  have  been 
obtained  by  improper  means,  yet  subsequent  confessions  of  the 
same  or  of  like  facts  may  be  admitted,  if  the  court  believes,  from 
the  lei^th  of  time  intervening,  or  from  proper  warning  of  the 
consequences  of  confession,  or  from  other  circumatancea,  that  the 
delusive  hopes  or  fears,  under  the  tuQuence  of  which  the  origiual 
confession  was  obtained,  were  entirely  diapelled.^  In  the  abaence 
of  any  such  circumfitances,  the  influence  of  the  motives  proved 
to  have  been  offered  will  be  presumed  to  continue,  and  to  have 
produced  the  confession,  unless  the  contrary  ia  shown  by  clear 
evidence;  and  the  confession  will  therefore  be  rejected.* (a) 
Accordingly,  where  an  inducement  has  been  held  out  by  an  offi- 
cer, or  a  prosecutor,  but  the  prisoner  is  subsequently  warned  by 
the  magistrate,  that  what  he  may  say  will  be  evidence  against 
himself,  or  that  a  confewion  will  be  of  no  benefit  to  him,  or  he 
is  simply  cautioned  by  the  magistrate  not  to  say  anything  against 
himself,  his  confession,  afterwards  made,  will  be  received  as  a 
voluntary  confession.'^ 

*  Ouild'i  Om,  5  HaUL  168,  1«. 

*  Ouilil's  Que,  6  Hobt.  ISO.  But  otherwiM  tha  eridenoa  of  %  Mbaeqaent  coofea- 
•ioD,  maJe  on  tha  buia  of  a  prior  one  undul;  dDtAined,  will  be  rejected.  Coninian- 
waalth  V.  Harmaa,  i  B>rr,  2aS  ;  State  v.  Boberta,  1  Dev.  259. 

•  Kaberta'a  Caae,  1  Dev.  269,  261 ;  HeyiisH'a  Case,  3  Lanio'i  Cr.  Cu.  122  ;  3ber- 
linKton'a  Case,  Id.  123  :  Sex  v.  Cooper,  6  C.  &  P.  6S5. 

•  Bex  V.  Howsa,  6  0.  A  P.  «04  ;  Kez  c.  Bichknls,  6  C  k  P.  SIS  ;  NuU'a  Cue,  2 

(a)  Aa  the  prewimptlon  u  baeed  on  tbe  to  decide  whether  the  prDof  is  anfficieat. 

existence  of  loch  iDdocementa  aa  ntiated  Porter  ».  State,  anU. 
the  fir^t  uoofeaaian,  it  waa  held  that  if         In  Reg.  v.  Bate,  ante,  it  waa  held  that 

theae  induceiuents  failed  to  elicit  a  con-  in  EuKland,  reading  theitatatory  caution 

roaion  when  tbey  were  Gnt  applied  by  one  which  ia  required  to  be  read  to  the  ana- 

penon,  a  subsequent  canfeBsion  to  another  pected  penon  before  the  exarainatian,  la 

piTaon  will   not   be  exctnded   by   them,  enongh  to  rebut  tbe  preaumption  tlut  a 

McAdory  e.  SUtc^  62  Ala.  154.     It  baa  prior  inducement  atill  ia  in  force.     If  the 

been  held  that,  under  the  circumatances,  confeaaion  of  an  accomplice  ia  introduced 

a  confeaaion  waa  not  exelnded  by  the  fact  with  proof  that  it  waa  abtained  bv  prom- 

that  another,  made  two  days  preHausly,  ieee  of  reward,  in   order  to  weaken   the 

was  made  under  dareaa.  State  i>.  Kraxier,  S  credit  of  his  confeasion  of  the  crime  in 

Bnxt.  (Tenn.)  GS9.  Cf.  State  v.  Chambers,  open  court  on  tbe  trial  of  bia  accomplice, 

SB  Iowa,  179.     The  proof  that  the  effiNst  it  ia  competent  for  the  State  to  introduce 

of  tlie  former  indncementa  baa  been  dune  rebutting  evidence  that  thetiret  confeesi'm 

Bvrfl)-  most  be  clear.    BeR.  v.  Bate,  11  Cox,  vas  voluntary,  since  tha  evidence  that  the 

C.  (J.  688  ;  Walker  t.  State,  7  Tex.  App.  first  confession  »as  procured  by  promis"* 

34G;  Porter  v.  State,.SS  Ala.  OS  ;  State  u.  affects  the  eradibility  of  the  witness  end 

Jonea,  &i  Mo.  i7S  ;  Beery  r,  IT.  8.,  3  Col.  may  tljarefore  be  met  by  the  counter-tea- 

Terr.  186  ;  People  v.  Johnson,  41  Cal.  452;  tlmony  referred  to.     Com.  v.  Ackert,  133 

Slate  D.  I^whome,  66  N.  a  638;  Com.  b.  Mass.  402. 
CoUeo,  111  Maaa.  436.     And  the  conrt  ia 
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§  222.  IndnoHBonta.  AnUtorlty.  In  regard  to  th*  perton  hg 
whom  the  inductmenta  were  offered,  it  iB  very  clear,  that  if  tlicy 
were  offered  by  the  prosecutor,'  or  by  hia  wife,  the  prtaoner  being 
)iis  aervant,"  or  by  an  officer  having  the  priaoner  id  custody,^  or 
by  a  magistrate,*  or,  indeed,  by  any  one  having  authority  over 
him,  or  over  the  proeecutioa  itself,"  or  by  a  private  person  in  the 
presence  of  one  in  authority,'  —  the  confeasion  will  not  be  deemed 
voluntary,  and  will  be  rejected,  (a)    The  authority,  known  to  be 

Rostk  on  Crjmei),  64S ;  Joy  on  the  Admiaiibility  of  ConfMdoni,  pp.  27,  2S,  6g-7G ', 
B«x  V.  Bryan,  Jsbb's  Cr.  Caa.  1G7.  If  the  induceneiil  wu  helil  out  by  a  person  ot 
■uperior  authority,  and  the  conftMsion  wai  allerwardB  made  to  ooe  of  iurerior  anthoiiW, 
Bi  a  tumVey,  it  «e«ra»  inadniiuible,  nulefw  the  prisouer  vas  Eret  cautioned  by  the 
latter.  Rei  o.  Cooper,  G  C.  &  P.  G3S.  In  United  Sutes  v.  Cbajiniin,  i  Am.  Law 
Jour.  N.  B.  440,  tbe  prisoner  bad  made  a  conferaion  to  the  high  constable  nbo  had  him 
nuder  arrest,  upon  eipreas  promises  of  favor  by  the  oHicpr.  After  being  detained  forty- 
four  hours  iu  the  nsCeh-hoiuK!,  he  wu  brousbt  before  the  mayor,  in  the  jamt  apart- 
mnt  where  he  had  made  the  confesaioii,  and  nis  examinaCioii  Tag  talcen  in  praata  of 
tlu  wame  high  amstahU.  The  mayor  knew  nothing  of  the  previoUB  confeKaioD  ;  and  gare 
the  prisoner  no  mora  than  the  osual  caution  not  to  answer  any  questionH  nnlegs  he 
]i1«Hsed,  and  telling  him  that  he  was  not  bonnd  to  criminate  lliniaelf.  In  Ibis  examina- 
tion, the  same  confession  was  repeated  ;  but  the  jndge  rejected  it  as  inadmissible,  being 
of  opinion  that,  being  made  in  tbe  same  room  where  it  was  Snt  made,  and  under  the 
eye  of  the  same  police  officer  to  whom  it  traa  made,  then  was  "  atmng  reason  lo  infer 
that  the  tost  examination  was  but  intended  to  pat  in  due  form  of  law  the  first  confea- 
aiou,  and  that  (he  promise  of  favor  continued  as  first  mads."  The  legal  presumption, 
he  Mid,  was,  that  the  inflnence,  which  induced  the  confe«ion  to  the  officer,  continned 
when  it  was  made  to  the  mayor ;  and  this  presQmptioQ  it  TU  the  duty  of  the  proMcn- 
tor  to  repel. 

'  Thompson's  Cass,  1  Leach's  Cr.  Cts.  S2G ;  Case's  Case,  Id.  S2B,  n. ;  Kex  e.  Jone^ 
SuBi.  &  R.  IGS ;  Hex  n.  OriSn,  Id.  IBl ;  Chabbock's  Case,  1  Mass.  144 ;  Hex  o.  GiU 
bona,  1  C.  &  P.  97,  n.  <a)  ;  Kex  v.  Partridge,  7  C.  &  P.  GGl  ;  Boberta't  Case,  1  Der. 
SGe  :  Rex  v.  Jenhina,  Rus*.  &  Ry.  492  ;  ^.  ■>.  Heom,  ]  Car.  k.  Harsh.  109.  See 
also  PhiL  t  Am.  on  Evid.  4S0,  431. 


I  B.   fek 


,  1  Hood.  Cr.  Cas.  110,  the 

B  were  held  out  fay  tbe  mother-in-law  of  tJie  p 
e  preaeuce  of  hia  wife,  who  was  Tety  deaf ;  and  tn 
hfld  iuodmiaBihle.     See  Hr.  Joy's  Treatise  on  the  Admissibility  of  Confessions, 


inducemf^ta  were  held  out  fay  tbe  mother-in-law  of  t^e  prosecutor,  in  his  bouse,  and 
'  \  the  preaeuce  of  hia  wife,  who  was  Tety  deaf;  and  the  conreedoliB  thns  obtained 


■  Rex  H.  Swatkins,  4  C.  &  P.  E48  ;  Rex  v.  Milts,  0  C.  A  P.  1411 ;  Bex  v.  Sextons, 
it  Petersd.  Abr.  84  ;  Rex  r.  Shepherd,  7  C.  4  P.  67B.  See  also  Bri  b»  Thomton,  1 
Uood.  Cr.  Cas.  27.    But  see  Com.  v.  Hosier,  4  Barr,  204. 

*  Rudd's  Case,  1  Leoch'a  Cr.  Cas.  13G  ;  Guild's  Case,  5  Heist.  ISS. 

'  Rex  V.  Pamtt,  4  C.  &  P.  670,  which  was  a  confession  hy  a  sailor  to  bis  csptsjn, 
who  threatened  him  with  prison,  on  a  charge  of  steeling  a  watch.  Kex  v.  Ejioch, 
G  C.  &  P.  G39,  was  a  coufesiiion  nude  to  a  woman,  in  whose  cuiitody  the  nrisonrr,  who 
was  a  female,  had  been  left  by  the  officer.  Tbe  official  cbatscter  of  the  person  to 
whom  the  confesdon  is  made  does  not  alfect  its  admissibility,  provided  no  indncementa 
were  employed.  Joy  on  Confessions,  &c.,  pp.  G9-fll  ;  Bex  t>.  Gibbons,  1  C.  ft  P.  97, 
note  a  ;  Knapp's  due,  10  Pick.  477 ;  Mosf«'s  Case,  6  Pa.  Law  Joam.  »0  ;  4  Barr, 
294. 

J,  Laugher,  3 

(i)  The  master  is  a  person  in  authority,  held  not  admlssibla.    People  s.  Thomp- 

if  he  is  also  the  prosecutor.    Com.  v.  Segi),  aon,  S4  Cal.  S9S. 

ISG  Mass.  210.     A  oonfesaion  to  a  sheriff  Ih  Reg.  d.  Parker,  Leigh  A  Cave,  42,  it 

upon  his  statement  that  it  would  be  better  was  held  that  where  one  of  three  brothers, 

(or  the  defendant  to  confess,    has   been  all  charged  with  stealing,  said  in  the  plea- 
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possessed  by  -those  persons,  may  well  be  supposed  both  to  animate 
the  prisoner's  hopes  of  favor,  on  the  one  b^d,  and  on  the  other 
to  inspire  him  with  awe,  and  in  some  degree  to  overcome  the 
powers  of  his  mind.  It  has  been  ai^ed,  that  a  confession  made 
upon  the  promises  or  threats  of  a  person,  erroneously  believed  by 
the  prisoner  to  possess  such  authority,  the  person  assuming  to  act 
in  the  capacity  of  an  officer  or  magistrate,  ought,  upon  the  same 
principle,  to  l>e  excluded.  The  principle  itself  would  seem  to 
require  such  exclusion ;  but  the  point  is  not  known  to  have  re- 
ceived any  judicial  consideration. 

§  223.  Sams  aubjoot.  But  whether  a  confession,  made  to  a 
person  who  hat  no  authority,  upon  an  inducement  held  out  by  that 
person,  is  receivable,  is  a  question  upon  which  learned  judges  are 
known  to  entertain  opposite  opinions.'  In  one  case,  it  was  laid 
down  as  a  settled  rule,  that  ani/  person  telling  a  prisoner  that  it 
would  be  better  for  him  to  confess,  will  alwayg  exclude  any  con- 
fession made  to  that  person.'  And  this  rule  has  been  applied  in 
a  variety  of  cases,  both  early  and  more  recent^  On  the  other 
hand,  it  has  been  held,  that  a  promise  made  by  an  indifferent 
person,  who  interfered  olHciously,  without  any  kind  of  authority, 
and  promised,  without  the  means  of  performance,  can  scarcely 
be  deemed  sufficient  to  produce  any  effect  even  on  the  weakest 
mind,  as  an  inducement  to  confess;  and,  accordingly,  confes* 
sions  made  under  such  circumstances  have  been  admitted  in  ovi< 
dence.*  The  difficulty  experienced  in  this  matt«r  seems  to  have 
arisen  from  the  endeavor  to  define  and  settle,  at  a  rule  of  law, 
the  facts  and  circumstances  which  shall  be  deemed,  in  all  catea, 

>  So  ibited  by  Parke,  6.,  in  Rex  e.  Speiicer,  7  C.  1  P.  778.     Sea  hIbo  Box  b.  Ponnt' 
ney,  Id.  SOS,  per  Alderson,  B. ;  Rex  v.  Row,  Rnss.  &  Ry.  1G8,  per  Chambre,  J. 
)  Bez  V.  Dunn,  4  C.  ft  P.  filS,  per  Bosuiqoet,  J. ;  Rex  a.  Slaughter,  Id.  G44. 

•  -Sea,  «ccordinf{!7,  Rex  n.  Kiniiton,  4  C.  &  P.  SS7  ;  Eei  b.  cTewes,  Id,  221  ;  Rer 
e.  Walkley,  6  0.  4  P.  176  ;  Gnilii'a  Caaa,  6  HJst,  IBS  ;  Knnpp'g  CasB,  6  Pick.  49S, 
600-610  ;  Bei  v.  Thomas,  8  C.  *  P.  863.   , 

*  Rai  V.  Hardwick,  S  Petersd.  Abr.  S4,  pfr  Wood,  B,  ;  Rex  v.  Taylor,  S  C.  ft  P. 
784.  See  accordingly  Rui  v.  Gibbons,  1  C.  *  P.  B7  ;  Rex  v.  Tyler,  11  129  ;  Rex  v. 
Lingata,  6  Peterad.  84  ;  8  Lewin'a  Cr.  Cas.  125,  n..  Id  Rex  «.  Wild,  1  Mooil.  Cr. 
Caa.  4G3,  the  prisooer,  a  boy  nnder  foarteen,  waa  re^nired  to  kneel,  and  waa  soieiniily 
adjnred  to  t«l]  the  troth.  The  conviction,  apon  bin  coofeaeioD  thus  made,  was  lietil 
Tight,  but  the  mode  of  obtaioing  the  confeaaon  was  veiy  tuuch  disapproved.  Rex  v. 
Bow,  Bum.  ft  Sy,  163. 


•  polfoeniaii,  to  eer,  "  How  csme  yon  to  do  it  t "  the  con- 

.  "  Well,  John,  you  had  better  fesaioD  was  admitted.     Reg.  b.  Vernon.  12 

tell  Mr.Wnlker  (the  prosecntor)lhe  truth,"  Cox,  Cr.  C.  1G3.     Cf.   Reg.  v.  Slerjiian, 

the  confesaion  waa  admiseible.    Cf.  Rec.  v,  Deant.  246. 

Luckharet,  0  Cox,  C.  C.  24S.     And  where  A  confession  made  to  s  rdlow.canTicti 

a  female  prisoner  was  temporarily  placed  in  prison,  ia  admiuible.     Com.  n.  Haaloi^ 

nnderthe  charm  of  another  woman, who  S Brewst.  (Fa.)  4fll. 
wid,  while  not  m  tlie  presence  of  the  offi. 


Pd.yGoogIe 


804  LAT  or  BYIDEHOB.  j^l'ABT  H. 

to  have  inflaenced  tiie  mind  of  the  prisoner,  in  making  the  con- 
fession. In  regard  to  persons  in  authority,  there  is  not  much 
room  to  doubt  Public  policy,  also,  requires  the  exclusion  of 
confessions,  obtained  by  means  of  inducements  held  out  by  such 
persons.  Yet  even  here  the  age,  experience,  intelligence,  and 
constitution,  both  physical  and  mental,  of  prisoners,  arc  so  vari- 
ous, and  the  power  of  performance  ao  different,  in  the  different 
persons  promising,  and  under  different  circumstances  of  the 
prosecution,  that  the  rule  will  neceasarily  sometimes  fail  of 
meeting  the  truth  of  the  case.  But  as  it  is  ttiought  to  succeed 
in  a  lai^  majority  of  instances,  it  is  wisely  adopted  as  a  rule  of 
law  applicable  to  them  alL  Promises  and  threats  by  private  per- 
sons, however,  not  being  found  ao  uniform  in  their  operation, 
perhaps  may,  with  more  propriety,  be  treated  as  mixed  questions 
of  law  and  fact ;  the  principle  of  law,  that  the  confession  must  be 
voluntary,  being  strictly  adhered  to,  and  the  question,  whether 
the  promisea  or  threats  of  the  private  individuals  who  employed 
them,  were  sufficient  to  overcome  the  mind  of  the  prisoner,  being 
left  to  the  discretion  of  the  judge,  onder  all  the  circumstances  of 
the  case.' (a) 

'  In  Scotland,  it  U  left  to  the  faij.  See  AlUon'e  Ciindiial  L«w  of  Bcotluid, 
pp.  G9I,  CSS  ;  Mapra,  f  219,  n.  Mr.  Jo;  msiDtaiiu  the  angualifiat  propoeition,  that 
"a.  confeaaioii  ie  adtoiniblfi  in  evidence,  olthoo^  m  inducemeot  is  held  out,  if  soefa 
induroment  procecill  ftotn  n  iwnon  not  in  anthoritjr  orer  the  pruoneri"  and  it  is 
stTongtj  supported  hy  the  euthontiee  he  citee,  wbich  are  eleo  dt«d  in  the  notes  to  thie 
•ection.  See  J07  on  the  Adminibility  of  CimfewionB,  wc  2,  pp.  28-83.  Hia  iroA 
hai  been  published  since  the  fint  edition  of  this  buck  ;  but,  uj>on  a  deliberate  reminn 
or  the  point,  I  hare  concluded  to  leave  it  irhere  the  learned  jodgee  have  stated  it  to 
•tand,  aa  one  on  which  they  were  divided  In  opinion. 

In  a  recput  case,  in  England,  the  rule  stated  in  the  text  is  admitted  to  he  the  beat 
rale,  thonsh  tlie  leanicl  judges  h\t  themiielvea  restricted  fmrn  adopting  it  by  reason  of 

Srevious  t^ciaiona.  It  wna  a  prosecution  against  a  frmale  servant  far  eOQcealing  the 
eath  of  her  bastard  child  ;  and  the  queation  was  upon  the  adniissibili^  ofa  conreesion 
made  to  her  mistrHU,  who  told  her  "ebe  had  hotter  epeak  the  truth."  The  judg- 
ment of  the  court  waa  delivered  by  Parke,  B.,  aa  fallows  :  "  The  caeca  on  this  sulijeet 
have  gone  quite  far  enough,  and  ought  not  to  be  extended.     It  ii  admitted  that  the 

<a)  This  QMthod  of  trastlng  the  quea-  Code,   S  87BS ;  Jdinian  v.  State,  fil  Ga. 

tion   was  adopted   In  Begnr^  v.  State,  SOS. 

8   Baxt.   (Tenn.)   G20,   and   HcAdor;  v.  In   Com.    o.   Horey,   1  Qiay  (Haaa.), 

Hut'-,  02  Ala.   1G4,     In  Tonng  d.  Com.,  461,    p.    «e8.    Shaw,   C.   J.,   says:    ''"' 


S  Hush  {Kt.},  8SS,  it  is  said  that  eon-  oonrne  such  indncempnt  must  he  held  out 
fesaions  uade  to  penmne  not  in  author-  to  the  accuMeil  hy  aoma  one  who  haa,  or 
ity  are    generally  admiaaible,    and    that    who  is  supposed  by  the  accuaed  to  havp. 


United  Slatee,  unless  the  circumstances  the  promiseil  K0<^>  or  cause  or  inflnence 

■how  a  plain  caee  of  rmaa  intimidation,  the  threatened  injut^."    CC  Com.  v.  Tap- 

Cf.  Com.  V.  Hove,  2  Allen  (Uass.),  153  ;  lor,  G  Cash.  (Mass.)  606. 
State  V.  Darnell,  1   Honet  C.  C.   (Del.)  Stephen   (Dig.    Evid.   art    22)   atatN 

821  ;   DIrich  v.   People,   39    Mich.   2JS  ;  the  English  rule  to  be,  witbont  pxception. 

Plfigg  V.  People,  to  Mich.  706  ;  and  this  that  the  inducement,  threat,  or  promiae 

rule  la  eatahlisbed  by  statute  in  Qeorgia.  moat  proceed  boa  apenou  bi  aathwilgr. 
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§  2M.  HwmtnatloiML  The  Bune  rule,  that  the  confeBsion  must* 
be  votimtarj,  is  applied  in  cases  There  the  priBoner  has  been  ex- 
amined before  a  magittratty  in  the  course  of  vhich  examination 
the  confession  is  made.  The  practice  of  examining  the  accused 
iraa  familiar  in  the  Roman  jurisprudence,  and  is  still  continued 
in  Continental  Europe;'  but  the  maxim  of  the  common  lav  was, 
Nemo  tenetur  prodere  teiptum;  and  therefore  no  examination  of 
the  prisoner  himself  was  permitted  in  England,  until  the  passage 
of  the  statutes  of  Philip  and  Mar7.^(a)    B;  these  statutes,  the 

oonfesdoDi  ooebt  to  be  excluded,  nnleu  voInDtuy,  and  Htjudgt,  not  the  jarj,  oDght 
to  detarmiBe  wnetber  tber  tin  to.  One  eleraBnt  in  the  oonilderaUoa  of  the  qneation  as 
to  thrir  being  Tolnatai?  u,  whether  the  threat  or  indDcement  wu  lucb  u  to  he  likely 
to  iuRiieuce  the  priaouer.  Perhnpe  it  irould  have  been  better  to  have  held  (wliun  it 
me  dBttsmiiDed  that  Oie  jadge  wu  to  decide  whether  the  conreuion  naa  Toluntary) 
that  in  all  eaiee  be  wu  to  dectile  that  point  qpoD  his  own  view  of  oil  the  uircuni- 
ttancea,  including  the  natnr«  of  the  threat  or  inducement,  and  the  cbatBcter  of  the 
penoD  holding  it  ont,  together ;  not  necenarily  eicludiog  the  coufceaion  on  acconnt 
of  the  character  of  the  penon  holding  out  the  indacement  or  threat.  But  a 
role  baa  bran  laid  down  in  different  precedenta  by  which  we  are  booiid,  and  that 
ii,  if  the  threat  or  indiwematit  ia  held  ont,  actually  or  eonrtractively,  by  a  per- 
K>n  in  aiUlu/rity,  it  cannot  be  receired,  bovrerer  alight  the  threat  or  inducement  ; 
and  the  proaecutor,  maj^strate,  or  conatable  ia  each  a  person  ;  and  so  the  master 
or  miatreoa  may  bd.  If  not  held  out  by  one  in  authority,  they  ere  clearly  adiuis- 
dble.  The  auuioritiee  are  collected  in  Ur.  Joy's  very  able  trettiae  on  Confeseians 
and  Challenges,  p.  S3.  But,  in  rBrerdng  to  the  casea  where  the  matter  and  mittrim 
hare  been  held  to  be  personi  in  authority,  it  is  only  when  the  ofTenco  ooncerns  the 
naater  or  miatress  that  their  holding  out  the  threat  or  promise  renders  tbe  confession 
faaJmiawble.  In  Rex  b.  Upcburch  (1  M.  Cr.  C.  485),  the  offence-was  arson  of  the 
dwelling-hoase,  in  the  management  of  which  the  mistress  took  a  part.  Keg.  b.  Taylor 
(H  Car.  &  P.  733)  is  to  the  like  effect.  So,  Rex  c.  Cerrington  (Id.  109)  and  Siix  c. 
Howell  (Id.  S34).  So,  where  tbe  threat  was  need  by  tbe  master  of  a  ship  to  one  of  the 
erew,  and  the  odenee  committed  on  board  the  ship  by  one  of  the  cre^  towards  another; 
and  in  that  case  also  the  master  of  the  ship  threatened  to  apprehend  him  ;  and  the 
<^ence  beinff  a  felon^r.  eml  a  felony  actually  committed,  would  Oftve  a  power  to  do  so, 
on  reasonable  suBpicioQ  that  the  prisoner  was  guilty.  In  Rex  o.  Warringham.  tried 
before  me  at  the  Surrey  Spring  Amizes,  18J1,  tbe  confession  waa  in  consaqnencp  of  what 
WM  said  by  the  mistress  of  the  prisoner,  she  being  in  tbe  habit  of  managing  the  shop, 
and  the  offence  being  larceny  from  the  shop.  This  appears  from  my  note.  In  the 
present  case,  the  oSpnce  of  the  prisoner  in  killing  her  child,  or  concealing  ita  dead 
Dody,  was  in  no  way  an  otTence  af^nst  the  mistress  of  the  house.  She  waa  not  the 
pmiecatHx  then,  and  there  was  no  probability  of  herself  or  the  husband  being  tbe 
pToaacutor  of  an  indictment  for  that  offenee.  In  practice,  the  prosecution  is  always 
the  result  of  a  coroner's  inqneat  Therefore  we  are  clearly  of  opinion  that  her  con- 
resaioD  was  properly  received."     See  Beg.  v.  Uoore,  IS  Jnr.  S23;  12  Eng.  L.  A  Eq. 

sa. 

In  Booth  Carolina,  it  has  been  held,  that  where  the  prisoner,  after  due  warning  of  all 
the  oonsequences,  and  the  allowance  of  sufficient  time  for  reflection,  confeases  his  guilt 
to  a  private  peraon,  who  has  no  control  over  his  person  or  the  praeecntion,  the  confea- 
BOD  la  admiaaible  in  evidence,  althongfa  the  peraon  may  have  inflnence  and  ability  to 
■U  him.    State  o.  Eirby,  1  Strotx  166. 

*  The  coane  of  proceeding,  in  each  caaea,  ia  fally  detailed  in  B.  OarpiOT.  Pmctica 
Soram  CriminaL  Pare  111.,  QuKst.  113,  per  tot 

■  1  &2  PhiL  ftU.  o.  1S;1&3  Phil,  ft  H.  e.  10;  7  (ha.  17.  e.  M;  4  Bl.  Comm. 
SBS.  Tbe  object  of  these  atatntet,  it  ia  said,  is  to  enable  the  judge  to  see  whether  the 
olf«iM  ta  bailable,  and  that  both  the  judge  and  jniy  may  see  whether  the  witneasea 

(a)  Tbaaa  rtatntas  have  now  b*en  an-     c.  42,  s.  xvjiL  which  Jirrscribes  the  form  of 
paiieded  in  England  by  11  and  12  Vict,     the  only  queation  which  a  magLatrate  can 
TOL.  I.  —  SO 
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main  features  of  which  hare  been  adopted  iu  aeveral  of  the 
United  States,'  the  justices,  before  whom  any  person  shall  be 
brought,  charged  with  any  of  the  crimes  therein  mentioned,  shall 
take  the  examination  of  the  prisoner,  as  well  as  that  of  the  wit- 
nesses, in  writing,  which  the  magistrate  shall  subscribe,  and 
deliver  to  the  proper  officer  of  the  court  where  the  trial  is  to  be 
had.  The  signature  of  the  prisoner,  when  not  specially  required 
by  statute,  is  not  necessary ;  though  it  is  expedient,  aad  therefore 
is  osually  obtained.*  The  certificate  of  the  magistrate,  as  will 
be  hereafter  shown  in  its  proper  place,^  is  conclusive  evidence  of 
the  maimer  in  which  the  examination  was  conducted ;  and,  there- 
fore where  he  had  certified  that  the  prisoner  was  examined  under 
oath,  parol  evidence  to  show  that  in  fact  no  oath  had  been  admin- 
istered to  the  prisoner  was  held  inadmissible.'  But  the  examina- 
tion cannot  be  given  in  evidence  until  its  identity  is  proved.^  If 
the  prisoner  has  signed  it  with  his  name,  this  implies  that  he 

are  ronuatant  or  contrkdictoiy,  in  Uieir  accounts  of  the  traiuaction.  Tlie  priBoner 
ihonlil  onl^  be  uked,  wbetber  ba  niabes  to  my  aDythiog  in  answer  to  the  cb«rft<^ 
when  be  luid  heard  all  tbat  tbe  witoeues  in  support  of  it  bsxl  to  aa;  agaiost  him. 
See  Joy  on  Conreasion,  tc.,  pp.  92-B4  ;  Bex  e.  Saandera,  2  Leach'a  Cr.  Cas.  S52 ; 
Bex  V.  Fatlg,  4  C.  &  P.  567.  But  if  be  is  called  upon  U>  make  hia  answer  to  tbe 
chai;ga,  before  be  is  put  in  poweasion  of  all  the  evidence  against  him,  this  imftulsrity 
ia  not  sufficient  to  exclude  the  evidence  of  his  confeaaion.  Bex  v.  Bell,  S  C.  &  P.  ISS. 
Hit  statement  ia  not  an  answer  to  the  depoaitioDa,  but  to  the  cbarffe.  He  is  not 
entitled  to  lure  the  depoaitions  fiiat  read,«SB  matter  of  righL  But  if  hia  exsmination 
refers  to  any  partienlsr  depositionR,  be  is  entitled  to  have  them  read  st  the  trial,  1^ 
way  of  explanation.  Deonia's  Case,  2  Lew.  Cr.  Caa.  2fll.  See  farther,  Bowland  n. 
Asht^,  Ry.  &  H.  231,  -per  Beat,  C.  J. ;  Rex  t>.  Simons,  S  C.  ft  P.  SIO ;  R^.  v.  Arnold, 
8  0.  *  P.  621.      ■ 

•  See  New  York  Reriaed  Statntea,  part  1,  c  %  tit  %  Hi  Hr-itt,  28 ;  Bellingra'i 
Case,  S  Wend.  GSG,  GM  ;  Elmpr'H  Laws  of  New  Jersey,  p.  450,  S  3  ;  Lawi  of  AlabaiM 


(Tonlmin's  Digest],  tiL  17,  c  S,  $  2,  p.  219  ;  I«ws  nf  TentieKsee  <Csmithers  and  Nicb* 
Olson's  Digeat),  n.  42«  ;  Norih  Carolina,  Bev.  Slat.  c.  85,  9  1  ;  Laws  o'  "■—-—• 

1  Alden  and  Van  Hoesen's  Digest),  c.  70,{5,  p.  5S2:  Hutchioson'a  Dig.  i 


S  5  ;  Laws  of  Delsware  (Reriaed  Code  of  1829),  p^  S3  ;  Brevard's  Lans  of  South  Caro- 
fins,  vol.  i.  p.  460  ;  Laws  of  Misuuri  (ReriaitHi  of  ISSG),  p.  47G :  Id.  Bev  SUL  1846, 
c  13S,  S 15-17.  See  also  MasaachuaetU  Beviaed  Btat.  c  85,  i  25  i  RMpublie*  •.  He- 
Carty,  2  Dall,  87,  per  HcKean,  C.  J. 

•  1  Chitty's  CKm.  1a»,  87  ;  Lambe'a  Caae,  2  Leach'a  Cr.  Cm.  025. 

•  Infra,  {  227. 

•  Bex  B.  Smith  &  Homag^  1  Stark.  243 ;  Bez  >.  Bivvn,  7  C.  &  P.  177 ;  Beg.  «, 
Hkealey,  9  0.  &  P.  134. 

T  Hawk.  P.  Cb.2,c.«I,jS,ii.  (1). 

he  admisaible.  Ifanyothn'qneatiMiaboiiId 

, be  put  by  tbe  magistrate,  the  answer  wonU 

"  Having  hoard  the  evidenoe,  do  yon  be  excluded,  becsnae  InBaanoed  by  the  sit- 

wlsh   to  s^  anything  in  answer  to  the  uation  of  the  prisoner.     Beg.  v.  Fettit,  4 

charge  t    Von  are  not  obliged  to  aay  any-  Cox,  C.  C.  ISl ;  Beji.  v.  Berriman,  6  Id. 

thing  nnleaa  yoa  denre  to  do  ao,  bat  what-  SS8.    Cf.  Stephen,  Dig.  Evid.  note  16. 
•veryoaaay  will  be  taken  downin  writing,  Aa  to  the  admissibility  of  confeadom 

and  may  be  mven  in  evidence  against  yon  made  by  the  aceuard  white  in  the  custody 

npon  yonr  tnal,"  of  a  policeman,  fee  Beg.  v.  Johutan,  IS 

The  aLnawergivaii  to  this  question  wanU  It.  C.  L.  49. 
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can  read,  and  it  is  admitted  on  proof  of  his  signature ;  but  if  he 
has  signed  it  with  his  mark  onlj,  or  has  not  signed  it  at  all,  the 
magistrate  or  his  clerk  must  be  called  to  identif;r  ^^  writing, 
and  prove  ttiat  it  was  truly  read  to  the  prisoner,  who  assented  to 
its  correctness.* 

§  225.  Same  Biibjwit.  The  manner  of  examiTiotion  is,  therefore, 
particularly  regarded;  and  if  it  appears  that  the  prisoner  had  not 
been  left  wholly  free,  and  did  not  consider  himself  to  be  so,  in 
what  he  was  called  upcm  to  say,  or  did  not  feei  himself  at  liberty 
wholly  to  decline  any  explanation  or  declaration  whatever,  the 
examination  is  not  hold  to  have  been  voluntary.  ^  In  such  cases, 
not  only  is  the  written  evidence  rejected,  but  oral  evidence  will 
not  be  received  of  what  the  prisoner  said  on  that  occasion.^  The 
prisoner,  therefore,  must  not  be  8Wom.B(a)  But  where,  being 
mistaken  for  a  witness,  he  was  sworn,  and  afterwards,  the  mis- 
take being  discovered,  the  deposition  was  destroyed;  and  the 
prisoner,  after  having  been  cautioned  by  the  nu^istrate,  aubse- 
quently  made  a  statement;  this  latter  statement  was  held  admis- 
sible.* It  may,  at  first  view,  appear  unreasonable  to  refuse 
evidence  of  confession,  merely  because  it  was  made  under  oath, 
thus  havit^  in  favor  of  its  trutli  one  of  the  highest  sanctions 
known  in  the  law.  But  it  is  to  be  observed,  that  none  but  volun- 
tary confessions  are  admissible ;  and  that  if  to  the  perplexities 

■  Res  0.  Ohftppel.  1  H.  &  Rob.  8S5. 

'  Tha  proper  coniss  to  be  pursued  in  thnae  eases,  hj  the  exatDininK  magintiatp.  la 
thai  laid  down  hj  Ourna;,  B.,  in  Rei  c.  Green,  S  C.  &  P.  S19  ;  "  To  Jissaade  a  pris- 
oner wu  wrong.  A  prisoner  ought  to  be  told  that  hii  coareBsing  will  not  openitii  at  all 
ID  hia  favor  ;  and  that  he  must  not  expect  any  favor  because  he  nakea  a  confeeeion  ; 
and  that,  If  any  one  haa  told  him  that  tt  will  be  better  for  him  to  coafesa,  or  worse  for 
him  ir  he  doM  not,  he  must  pay  no  attention  to  it ;  and  that  anythiuK  he  says  Co  imm- 
inate  himself  will  be  used  as  evidence  against  him  on  his  trial.  After  that  admuni- 
tion,  it  oasht  to  be  left  entirely  to  himself  whether  he  will  make  any  statement  or  not; 
but  he  ouf{ht  not  to  be  dissuaded  from  makings  perfect] j  voluntary  confession,  because 
'-'--''  is  shnttinv  one  of  the  sources  of  justice."    The  aame  course,  in  aubstaoce,  waa 


>  Rez  V.  Rivers,  7  C.  h  P.  177  ;  Rex  d.  Smith,  1  aurk.  242  ;  Barman's  Case,  6  Pi. 
Law  Joum,  120.  But  an  examination,  by  way  of  question  and  answer,  ia  now  held 
BOod,  if  it  appears  free  from  any  other  objection.  Bex  e.  Ellis,  Ry.  It  M.  432  ;  2  Stark. 
Evid.  29,  n.  (o)  ;  thoutfh  formerly  it  was  held  otherwise,  in  Wilson's  Case,  Holt,  697. 
See  aa.  Jonea  s  Case,  2  Russ.  60S,  n.  ;  Roscoe's  Crim.  £vid.  44.  So,  if  the  qnestiona 
were  put  by  a  police-offiiTer  (Rex  0.  Thornton,  1  Moo<l.  Cr.  Cas.  27),  or  bv  a  fellow- 
prisoner  (Rex  V.  Shaw,  fl  C.  &  P.  372).  they  are  not,  on  that  acconnt,  objectionable. 
See  aUo  Rex  v.  Wild.  1  Mond.  Cr.  Csa.  4S2 ;  infra,  j  229. 

*  Bull  N.  P.  242  ;  Hawk.  P.  U.  b.  3,  0.  46,  J  8. 

*  Rex  B.  Webb,  4  C.  &  P.  S64. 

(«)  Bat  where  one  volnntarily  goes  be-  istrate,  does  not  exclude  the  confession, 
fore  n  maji«ti»lB  and  makes  a  confusion,  <'ora.  v.  Clark,  130  Pa.  St  600  j  People  « 
the  fact  that  he  ia  arst  sworn  by  the  mag-    HcGloin,  91  N.  Y.  241. 
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and  embarraBBmentB  of  the  prisoner's  sitaation  ate  added  the 
danger  of  perjuror,  and  the  dread  of  additional  peoalties,  the 
confeaaion  can  acarcelj  be  regarded  as  voluntary ;  but,  on  the  con- 
trary, it  seems  to  be  made  under  the  very  influencea  which  the 
law  is  particularly  solicitous  to  avoid.  But  where  the  prisoner, 
having  been  examined  as  a  Titness,  in  a  prosecution  against 
another  person,  answered  questions  to  which  he  mi^t  have  de- 
murred, as  tending  to  criminate  himself,  and  which,  therefore, 
he  was  not  bound  to  answer,  his  answers  are  deemed  voluntary, 
and,  as  such,  may  be  gubaeqaently  used  against  himself,  for  lUl 
purposes;"  though  where  his  answers  are  compulsory,  and  under 
the  peril  of  punishment  for  contempt^  they  are  not  received.'  (b) 

*  S  Staric.  BTid.  SB  ;  Whcater's  Cue,  2  Lew.  Cr.  Cm.  157  ;  *.  c.  3  Mood.  O.  Cu. 
45  ;  Joy  on  ConlesuonB,  &c,  \>a.  S2-4S  ;  Hawarth'n  Caae,  KoBcoe's  Grim.  Evid.  15  ; 
lUi  V.  Tabby,  6  C.  &  P.  {>30.  cittd  aud  agreed  is  Bex  v.  Lewis,  6  C.  &  P.  ]S1 ;  Has 
V.  Walker,  cited  by  Gnruey,  B.,  iu  the  Mine  caw.  But  efe  Hex  v.  DariB,  3  C.  &  P. 
177,  anUra. 

■  Supra,  I  193,  n.  ;  infra,  %  451  ;  Beg.  ■>.  Oarbett,  S  C.  &  K.  47*.  But  where  one 
was  examined  before  the  grand  jury  at  a  witneu,  on  a  comiilaint  agaioiit  snather  [ler- 
■9n,  and  was  afterwards  himself  indicted  for  that  lame  oneDce,  it  waa  held  that  hia 
t£stinioBy  before  the  grand  jury  wm  admiiolbls  in  erideuoe  agaiuit  hiai.  State  •. 
BroughtOD.  7  I  red.  86. 

(b)  It  haa  been  held  that  where  an>-  fonnd,  which  was  a  consideraHe  time  «nb- 

picion  pointed  strongly  towards  a  man  aa  eequent  to  the  kilting.     After  titu  iinding 

guilty  of  a  crime,  and  he,  knowing  bimaiitf  of  the  body  of  the  deceased,  the  defendant 

to  be  BO  saapecC«d,  and  to  be  in  immediate  was  arrested  withoat  warrant,  as  the  ina- 

danger  of  arrest,  went  with  the  officers  be-  pected  murderer.     While  he  was  thus  in 

fore  a  inagiatrate,  and  there  was  put  on  cnatody,  the  coroner  impanelled  a  juryaild 

oath  and  turned  informer,  and  testified  so  as  held  an  inqaest,  and  the  pHseaer  waa  si- 

to  implicate  others,  hiaanawersto  thequea-  tunined  by  the  itLstrict  attorney  and   by 

tiona  of  the  ma^strate  were  inadmiaiible  the  coroiier.     The  prisoner  was  an  igno- 

at^inst  him.     Reg.  v.  Qillis,  11  Cox,  C.  C.  rant  Italian  laborer,  unfamiliar  with  tb« 

69.     In  such  a  case,  the  person  is  substan-  English  language.     He  was  unattended  by 

t tally  in  the  position  of  one  accused  of  a  oounse^andwasnotinBiiymannerinfarmed 

cringe,  and  should  be  entitled  to  the  aame  of  his  rights,  or  that  he  was  not  bound  to 

protection.     The  rule  in  the  United  States,  answer   questions    tending   to   criminata 

tiowcrer,  seems  to  be  thst  if  the  person  him.     He   was  twice   examined  ;   on  the 

testifying  is  not  under  arrest,  though  he  first  occasion  the  exaniinstion  was  taken 

may  be  under  great  suspicion  at  the  time,  by  questions  put  either  bj  the  district  at- 

anii  may  be  arreatad  after  the  examination,  tomey  or  by  the  coroner,  and  the  result 

yet  bis  testimony  given  under  oath  ia  ad-  written  down   by  the  coroner,  who   then 

missible;  but  If  lie  is  actually  under  arreat,  read  the  evidence  over  to  him,  line  byline, 

though  it  may  be  without  a  wamnt,  his  and  ashed  him  if  he  nudenittiod  it,  and  if 

teatimony   is   inadmissible.     Teschout   v.  it  whs  the  truth,  and  be  said  it  was,  and 

People,  41  K.  Y.  S  ;  Hendrickson  d.  Peo-  the  coroner  then  re-swore  him  to  the  depo- 

Sle,  10  N.  Y.  13  ;  People  c.  McMabon.  15  sition.     At  the  trisl  of  the  indictment,  the 

'.  Y.  SS4.    The  rulings  in  these  cases  were  coroner  was  asked  by  the   Statu  Tariooa 

discussed  in  a  later  cane  in  New  York,  Peo-  queetians  as  to  what  the  defendatit  bad 

pie  D.  Mondon,  lOS  N.  Y.  S14.     In  this  stated  at  the  coroner's  in<]ueat,  as  to  fail 

case,  the  question  arose  upon  the  admissi.  hnring  been  on  the  ground  where  the  body 

bility  in  evidence,  npon  the  trial  of  the  of  the  deceaseil  was  found,  as  to  where  he 

prisoner,  of  statements  alleged  to  bare  been  liadlasteeen  the  deceased  olive,  as  to  where 

made  by  hiO)  on  bis  examination  under  deceased  was  then  going,  whether  be  WM 

«Hth  at  the  coroner's  inqnest,  held  upon  alone,  as  to  the  whereabouts  of  the  defen- 

the  body  of  the  deceased  after  it  bad  been  dant  on  the  da;  the  deceated  disappeaiadi 
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§  226.  Suna  Bnl4»et  Thus,  also,  where  sereral  persons,  among 
whom  was  the  prisoner,  were  summoned  before  a  committing 
magistrate  upon  an  investigation  touching  a  felony,  there  being 
at  that  time  no  specific  charge  against  any  person;  and  the  pris- 
oner, being  sworn  with  the  others,  made  a  statement,  and  at  the 

M  to  ttirsata  inad«  bv  deceued  to  havs  •  crime  hu  beco  committed,  or  beton  an; 

tlia  defendiDt  arr«st«a  for  manTiag  ths  person  bu  been  amsted  charged  with  the 

danghter  ol  deceased  while  hariog  atiother  crime,  and  a  wEtiieas  is  called  and  sworn  be- 

wifsUriiig,  and  other  queetioDS  tending  to  fore  the  caroner'sjurj.tlie  testimony  of  that 

ettablish  the  theory  of  thn  prosecution  aa  witness,  should  he  aTterwardi  be  charged 

to  the  motire  of  the  defetnlaiit,  in  i-ommit-  with  the  erioie,  may  be  used  Hgaiost  bitu 

ting  the  murder.     Some  of  the  statemeats  on  his  trial,  and  tbe  mere  fact  tlist  at  the 

of  the  prisoner  on  his  examination,  us  tes-  time  of  bis  eiaminatioD,  he  was  aware  that 

tiSed   to   by   the  coroner,  conRrmed  the  a  crime  was  suspected,  and  diat  be  vi-sa 

theory  of  the  prosecution  as  to  the  hostils  suspected  ot  being  the  criruina),  will  not 

faelins  between  tbe  priaocer  and  the  ile-  prevent  bis  being  recorded  as  a  mere  wit- 

cauteu,  and  tbe  qoarrels  whicb  had  taken  ness,  whose  testimouy  may  be  afterward* 

Slace  between  them,  but  the  otbert  were  Kirea  in  evidence  against  nimself.  if  he 
DDialsorimplicstiQg  circumstaoces.  Tbe  desires  to  protect  hLm.selr,  he  must  claim 
depomtion  taken  by  the  coroner,  as  before  bis  privllt^  But  if,  at  the  time  of  Lis 
nated,  was  not  oiTered  in  evidence,  but  tbe  examination,  it  appears  that  a  crime  has 
coroner  in  Riving  bis  testimony,  referred  to  been  committed,  and  that  he  is  in  custoily 
it  to  refresh  bis  recollection  with  respect  to  as  the  supposed  criminal,  he  is  Dot  regarilej 
the  testimony  siven  by  the  defenilant  on  merely  aa  a  witness,  but  as  a  party  accused, 
tbe  iuqaest  The  court  held  that  the  evi.  called  before  a  tribunal  veated  witb  power 
dence  of  the  prisoner's  ronfession  was  to  investigate  preliminarily  the  question  of 
inadmissible,  and  discuned  ths  case  as  fol-  his  guilt,  and  he  is  to  be  treated  in  tbe 
lows  :  "  It  thns  appears  that  when  the  same  manner  as  if  brought  before  a  corn- 
prisoner  waa  called  u|k>d  to  make  his  state-  mitting  nugistrate,  and  an  examination 
menti  on  oath  before  the  coronir,  he  stood  not  taken  in  oonformity  with  tbe  statnt<^ 
in  the  attitude  of  an  accused  person,  and  cannot  be  used  against  bim  on  his  trial  for 
was  m^nired  to  answer  for  himself,  as  a  tbe  offence." 

party,  and  not  as  a  mere  witness  to  aid  the         The  rule  is  laid  down  as  follows  in  State 

coroner  in  investigating  the  cause  of  the  o.  Garrey,  2S  Ln.  An.  191 ;   "  A  cle«r  and 

death  of  the  deceased.    The  cause  of  the  well-marked  distinction  is  made  between 

death  wu  evident.     Tbe  body  had  been  the  eSects  of  statements  made  by  a  ]inny 

exsminetl,    with    the   murks    of   violence  under  oath  as  a  witness  in  a  criminal  pro- 


ploinly  apparent ;   the  bruised  bead,  the  ceeding  and  the  statements  under  nath  by 

fractured  sbnll,  and  broken  club  lying  near  an  accused  party-     In  the  first  case.  what. 

it  with  hair  still  adhering  to  it."  .  .  .  ever  the   witness  may  atnte   tending    to 

"The  prisoner  occnpied  the  position  of  a  criminate  himself  in  rt^rd  to  the  accuea- 

person  accused  of  crime,  and  nis  lituation  tion  about  which  he  testifies  may  be  in- 

was  similar  to  that  of  such  a  person  before  trodnced  as  evidence   a;^nst  bim  in  a 

eismiuing   magistrate,   and  althongh  tbe  subsequent  prosecution  of  himself  for  the 

tribunal  might  be  different,  yet,  npon  prin-  same  offence.     But  it  seems  well  settled 

ciple,  his  rights  wonld  be  the  same  in  both  that  the  declarations  of  an  occuHrd  party 

cases."  .  .  .   "There   has  been    no  case  under  oath  are  not  to  be  held  voluntarT, 

ovemiHngthe  HcMalion~Case."   The  court  and   consequently  are   not  admiKSible  in 

then  proceeded  to  show  the  difference  be-  evidence."    People  v.  Oibbone,  48  Cal.  667. 

tween  the  case  at  bar  and  the  caae  of  Pen-  Where,   however,   by  statute,  a  prisoner 

pie  V.  McOloin,  91  S.  V.  !*1 ,  and  then  may  testify  on  his  own  behalf  in  nil  crimi- 

continues,  "  The   three  cusps  whicb  have  iial  proceedings  if  he  desires,  his  testimony 

been  cited,  —  the  Hen<lncksnn  Case,  the  taken  under  oath  at  the  preliminary  exam- 

HcHahan  Caae,  and  the  Teachont  Case,  -~  inatioii,  if  it  appears  to  have  been  freely 

draw  the  line  sharply,  and  define  clearly  given,  without  compuleioa  or  promise,  ia 

in  what  coses  the  testimony  of  a  witness  ailmissible  aa  a  confesMon.     People  c.  Kel- 

examined  before  a  coroner'a  inquest  can  be  ley,   47   Cal.    125.     The   CKaniination  is 

naed  on  bis  fuhaequent  trial,  and  in  what  never  admissible  m  favor  pf  tbe  prisoner, 

eaaea  it  cannot     when  n  coroner's  inquest  State  e.  Vande^ra^  2S  La.  An.  9S. 
bt  held  before  it  haa  been  ascertained  that 
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conclusion  of  the  examination  he  vaa  committed  for  trial;  it 
was  held,  tihat  the  statement  so  made  was  not  admissible  in  evi- 
denee  against  the  priaoner.*  This  case  may  seem,  at  the  first 
view,  to  be  at  variance  with  what  has  been  just  stated  as  the 
general  principle,  in  regard  to  testimony  given  in  another  case; 
but  the  difference  lies  in  the  different  natures  of  the  two  pro- 
ceedings. In  the  former  case,  the  mind  of  the  witness  is  not 
disturbed  by  a  criminal  charge,  and,  moreover,  be  is  generally 
aided  and  protected  by  the  presence  of  the  counsel  in  the  cause ; 
but  in  the  latter  case,  being  a  prisoner,  subjected  to  an  iaquisi- 
torial  examination,  and  himself  at-  least  in  danger  (d  an  accu- 
sation, his  mind  is  brought  under  the  full  inSuenoe  of  those 
disturbing  forces  against  which  it  is  the  policy  of  the  law  to 
protect  him.' 

§  227.  BzuninatioD  oouoitislvs.  As  the  statutes  require  that  the 
m^strate  shall  reduce  to  writing  the  whole  examination,  or  so 
much  thereof  as  shall  be  material,  the  law  concluaively  preaumea, 
that,  if  anything  was  taken  down  in  writing,  the  magistrate  per- 
formed all  his  duty  by  taking  down  all  that  was  material.^  In 
such  case,  no  parol  evidence  of  what  the  prisoner  may  have  said 
on  that  occasion  can  be  received.'  But  if  it  is  shown  that  the 
examination  was  not  reduced  to  writing ;  or  if  the  written  ex- 
amination is  wholly  inadmissible,  by  reason  of  irregularity ;  parol 
evidence  is  admissible  to  prove  what  he  voluntarily  disclosed.^  (<t) 

*  Bei  B.  Lewis,  8  C.  ft  P.  1S1,  per  Gumey,  B.  ;  Beg.  n.  Wbmley,  8  C.  &  T.  250  ; 
Ses.  e.  Owen,  9  C.  &  P.  238. 

*  It  boa  been  tboiuht,  on  tht  anthorltr  of  Brittou's  Cue,  1  U.  &  Rob.  297,  that 
tiiB  balanoe-aheot  of  a  Dankmpt,  rendered  in  his  examination  under  tbe  coniDiiasiDii, 
ma  not  admissible  in  evidence  aifainst  him  on  a  aulis^aenC  criminal  charge  because  it 
iraa  rendered  upon  compulsion.  But  the  RTOUud  of  this  deciaion  waa  afterwards 
declared  hy  the  learned  judite  who  pronouncitd  it,  to  be  only  this,  that  then  was  no 
preriouB  evidence  of  the  iBHuing  of  the  commiAsiou  ;  and,  therefore,  no  foundation  had 
been  Isid  for  introilucing  tbe  Glance-sheet  at  all.  See  Wheater's  Case,  2  Mood.  Cr. 
Cas.  iS,  6\. 

1  Mr,  Joy,  in  hia  Treatise  on  Confeaaiona,  £c.,  pp.  8B-B2,  237,  dissents  fitnn  this 
proposition,  eo  far  as  regarda  the  conelvtin  chanctrr  of  the  presumption  ;  which,  he 
thinks,  is  neither  "supported  by  the  authorities,"  nor  "reconcilable  with  the  object 
with  which  examinations  are  taken."  See  tupra,  §  224,  n.  But  upon  a  careful  re- 
view of  the  authorities,  and  with  deference  to  the  ojiinioii  of  that  learned  writer,  I  am 
constrained  to  leave  the  text  unnltered.    See  infra,  |  2T.V-277. 

^  Rex  B,  WelUr,  3  Car.  &  Kir.  223,  Whatever  tlir  prisoner  TolunUrily  aaid,  re- 
specting the  particular  felony  nnder  examination,  abould  be  taken  down,  but  not  that 
which  relates  to  another  matter.     lb.     And  see  Heg.  v.  Butler,  2  Car.  &  Kir.  221. 

■  Rex  v.  Fearahire,  1  Leach's  Cr.  Cas.  240  ;  Itei  b.  Jacobs,  Id.  847  ;  Irwin's  Case, 
1  Havw.  112  ;  Rex  e.  Bnll,  5  C.  &  P.  162  ;  Rex  c.  Roed,  1  M.  &  M.  403 ;  Pbillipii  e. 
Wimbnni,  iC.  kP,  S73.  If  tbe  magistrate  returns,  that  the  prisoner  "  declined  to 
say  anjrtbing,"  parol  evidence  of  atatements  made  by  him  in  the  magistrate's  presence, 
*t  the  time  of  the  examination,  is  not  admissible.  Rex  v.  Walter,  7  C.  &  P.  267.  Set 
also  Rex  v,  Rivera,  Id.  177  ;  Rv^.  b.  Horse  tt  al.,  8  C.  &  P.  60G  ;  Leaoh  «.  Simpson,  7 

(a)  SUte  c  Tincent,  1  Houst.  C.  C.(Del.)  11 ;  State  ir.  Ptuitli,  Busb.  Uw,  23a 
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And  if  it  remeins  onoertain  whether  it  was  reduced  to  writing  b^ 
the  magistrate  or  not,  it  will  not  be  presamed  that  he  did  his 
duty,  and  oral  evidence  will  be  rejected.*  A  written  examination, 
however,  will  not  exclude  parol  evidence  of  a  confession  previousl/ 
and  extrajudicially  made;'  nor  of  something  incidentally  said 
b;  the  prisoner  during  his  examination,  but  not  taken  down  by 
the  mf^strate,  provided  it  formed  no  part  of  the  judicial  inquiry, 
so  as  to  make  it  the  duty  of  the  magistrate  to  take  it  down.'  So 
where  the  prisoner  was  charged  with  several  larcenies,  and  the 
mi^pstrate  took  his  confession  in  regard  to  the  property  of  A, 
but  omitted  to  write  down  what  he  confessed  as  to  the  goods  of 
B,  not  remembering  to  have  heard  anything  said  respecting  them, 
it  was  held  that  parol  evidence  of  the  latter  confession,  being 
precise  and  distinct,  was  properly  admitted.^ 

§  228.  PrUonar'a  slsnatim  not  ocoaMaiT-  It  has  already  been  '^ 
stated,  that  the  aignature  of  the  prisoner  ia  not  nece»sary  to  the 
admissibility  of  his  examination,  though  it  is  usually  obtained. 
But  where  it  has  been  requested  agreeably  to  the  usage,  and  is 
absolutely  refused  by  the  prisoner,  the  examination  has  been  held 
inadmissible,  on  the  ground  that  it  was  to  he  considered  as  in- 
complete,  and  not  a  deliberate  and  distinct  confession.'  Yet 
where,  in  a  similar  case,  the  prisoner,  on  being  required  to  sign 
the  document,  said,  "  it  is  all  true  enough ;  but  he  would  rather 
decline  signing  it,"  the  examination  was  held  complete,  and  was 
accordingly  admitted.'  And  in  the  former  case,  which,  however, 
is  not  easily  reconcilable  with  those  statutes,  which  require  noth- 
ing more  than  the  act  of  the  magistrate,  though  the  examination 
is  excluded,  yet  parol  evidence  of  what  the  prisoner  voluntarily 

Povl.  518.     Dpon  the  same  principle,  when,  on  a  praliminaiy  hearing  of  a  cue,  tba 
lOMffttnU'a  ckrk  wrote  down  what  a  iritnau  mid,  but  the  irriting  was  not  signed,  and 
therafurs  waa  inadmluible,  oral  evideace  was  held  admiasible  to  prove  what  the  wit- 
HflM  tartified.    Jeana  v.  Wheedon,  S  H.  A  Rob.  48d. 
*  Hinzmaii'a  Cue,  1  Loach's  Cr.  Ca&  SIS,  a. 

■  Bsk  V.  Csrtj,  UcNallf 'a  Erid.  p.  45. 

■  Uoore'a  Caas,  Koacoe'e  Crim.  Evid.  *5,  per  P&rke,  J.  ;  Rex  v.  Spitihury,  7  C.  & 
P.  1S8;  Halouy'a  Case,  Id.  (otherwiae  MulveVs  Ciue,  Joy  on  Cnnfenions,  &r.,  p.  23SJ, 
per  Littlndala,  J.  In  Bowland  n.  Ashby,  By.  &  H.  231,  Mr.  Justise  But  waa  of 
opinion  that,  "upm  eltar  and  tiUufnctory  evidence,  it  wonld  be  admiMible  to  pravo 
Bomething  said  by  a  priaoner,  beyond  trhat  waa  talen  down  by  the  committing 
HUKiitnU." 

I  Harm's  Case,  1  Hood.  Cr.  Cas.  338.  See  2  Phil.  Evid.  St,  n.,  where  the  learned 
aathor  has  reviewed  thin  case,  and  limited  its  application  to  confession)  of  other  olFencea 
than  tlie  one  for  which  the  prisoner  was  on  trial.  But  the  case  is  more  Tully  stated, 
and  the  view  of  Ur.  Philtipa  dissented  from,  in  2  Knssvll  on  Crimes,  pp.  87^-878,  n. 
by  Mr.  Oreuvea.     See  also  Jay  on  Confessions,  pp.  S9-D3. 

1  Kei  n.  Telicote,  2  Stark.  483;  Bentret'e  Cxsa,  2  I<es«h'a  Cr.  Cas.  637,  n.  ;  Bex  n 
Foner,  1  Lewin's  IT.  Has.  16  ;  Rex  v.  HLtst,  Id. 

■  Lambe's  Case,  S  Leach's  Cr.  Cas.  S2fi. 
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gaid  is  admissible.  For  though,  as  we  have  preriooalf  obeerred,' 
in  certAin  cases  where  the  examination  is  rejected,  parol  evi- 
dence of  what  was  said  on  the  same  occasion  is  not  received,  yet 
the  reason  is,  that  in  those  cases  the  confession  was  not  Tolon- 
tary;  whereas,  in  the  case  now  stated,  the  confession  is  deemed 
voluntary,  but  the  examination  only  is  incomplete.*  And  wher- 
ever the  examination  is  rejected  as  documentary  evidence,  for 
informality,  it  may  stlU  be  used  as  a  writii^,  to  refresh  t^ 
memory  of  the  witness  who  wrote  it,  when  testifying  to  what  the 
prisoner  voluntarily  confessed  upon  that  occasion.* 

§  229.  ^RHuit  ladnosnento  do  not  vltUta.  Though  it  is  necessary 
to  the  admissibility  of  a  confession  tbat  it  should  have  been  vol- 
nntarily  made,  that  is,  that  it  should  have  been  made,  as  before 
shown,  without  the  appliances  of  hope  or  fear  from  persons  hav- 
ii^  authority,  yet  it  is  not  neMuarff  that  it  should  have  been  the 
prisoner's  own  apontaneout  oeL  It  will  be  received,  though  it 
were  induced  by  Bpiritual  exhortationt,  whether  of  a  clergyman,^ 
or  of  any  other  person  ;*  by  a  solemn  promiie  of  tecrect/,  (a)  even 
confirmed  by  an  oath ;'  or  by  reason  of  the  prisoner's  having  been 
made  drunken;*  or  by  a  promise  of  some  collatertd  benefit  or  boon, 

*  Supra,  I  2!6. 

*  Thomas'i  Cue,  2  Leach's  Cr.  Cu.  727  ;  Dewhant'i  Caa^  1  Leirin's  Cr.  Cu.  47  ; 
R«i  V.  Swatkini.  4  C.  k  P.  filS;  Rrx  c.  Keed,  1  U.  ft  H.  408. 

*  Uyer'H  Cane,  18  Howell'*  SL  Tr.  31 G  ;  Kexr.  SmtkJiu,  4C.  ft  P.  648,bd>I|].(a}  ; 
Bex  V.  Tariaut,  6  C.  &  P.  182  ;  Bex  b.  Prenl;,  Id.  183 ;  t»fira,  |  00 ;  infra,  |  436. 

>  Rex  D.  Gilham,  1  Mood.  Cr.  Caa.  186,  more  fully  reported  in  Joy  on  Conressiona, 
ftc,  |i^  SS-S6  ;  Com moTi wealth  v.  Drake,  IS  Han.  ISI.  In  the  Koraan  Uw  it  ii 
othecwiae  ;  penitential  coiifcsMoim  to  the  [Kieat  being  eDcoureged,  for  the  relief  of  tlia 
caQBcience,  and  the  priest  being  bound  to  secrecy  by  the  peril  of  piiiitshment.  "  Confea- 
rio  coram  aacerdotA,  in  p<enitentia  facta,  non  jnobatin  judicio;  quia  caiMtur  Jaela  foram 
,  Deo  ;  iiiio,  si  mcerdoa  earn  enanciat,  iucidit  in  pcenua."  Haacardua,  De  Probat.  vol. 
i.  Concl.  977.  It  vas  lawful,  however,  for  the  priest  to  teatilyiD  silch  cases  to  the  fact 
that  thi>  party  had  made  a  penitential  confeaioB  to  him,  aa  the  Church  requirea,  and 
that  he  bail  enjoinad  penanca  upon  him  ;  and,  with  the  expreaa  consent  of  the  penitent, 
he  might  lawfully  testify  to  the  anbstance  of  the  ooafessioa  itsolf.  lb.  See  further, 
infra,  9  247. 

*  Hex  u.  Wild,  I  Mood.  Cr.  Cas.  453  ;  Rex  v.  Court,  7  0.  4  P.  488  ;  Joy  on  Con- 
fessions, &c.,  bp.  49,  Gl. 

■  Rex  V.  Shaw,  e  U.  A  P.  S7S  ;  Oommonwealth  v.  Knapp,  9  Pick.  496,  GOO-SIO. 
So,  if  it  wa»  overheard,  whether  said  to  himaelf  or  to  another.  Bex  v.  Simony  S 
C-  &  P-  MO. 

*  Rex  v.  Spilabnry,  7  C.  &  P.  187. 

(a)  Stats  V.  Darnell,   1  Boost.  C.  C.  Lexter  v.  State,  82  Ark.  727.     Conf<«<riona 

iDel.)  321.     T^e  fact  that  the  confes!rion  made  in  aleep  are  inadmisxible.     People  c. 

I  made  while  the  peraon  making  it  ia  in-  Robinson,  IS  Cal.  40.     The  jury  must  de- 

toxicated  may  induce   the  jury   to  give  ciile  what  weight  to  pve  any  ronfeuions 

little  credit  to  the  confession,  but  it  ia  not  and  the  i)'^''"'^''  iriny  show  that  hp  was  In- 

therpfore  pxcluded.     Eakrid^s  v.  State.  25  sane  at  the  time  of  making  tlieconfeasionSi 

AIk.  so  ;  Com.  v.  Howe.  9  Gmy  |  Mum. ),  j>o  as  to  wraken  their  rlTect  on  the  jurr, 

110  ;  State  a.  Feltea.  61   lows,  IBS  ;  Jef-  though  it  will  not  eioUii'e  them  entbelf. 

taia  s.  People,   8   Park,   a   Rep.   847 ;  SUU  s.  Feltei,  81  Iowa,  465. 
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no  hope  or  favor  beii^  held  out  ia  respect  to  the  cnminal  charge 
against  him ;  *  (b)  or  by  any  deception  practised  on  the  prisoner,  or 
folse  representation  made  to  him  for  that  purpose,  provided  there 
is  no  reason  to  suppose  that  the  inducement  held  out  was  calcu- 
lated to  produce  any  untrue  confession,  vhinh  ia  the  main  point 
to  be  considered."  (c)  So,  a  confession  is  admissible,  though  it 
is  elicited  by  qusationa,  whether  put  to  the  prisoner  by  a  magis- 
trate, officer,  or  private  person ;  and  the  form  of  the  question  is 
immaterial  to  the  admissibility,  even  though  it  assumes  the 
prisoner's  guilt.^  (i2)  In  all  these  cases  the  evidence  may  be  laid 
before  the  jury,  however  little  it  may  weigh,  under  the  circum- 
stances, and  however  reprehensible  may  be  the  mode  in  which,  in 
some  of  them,  it  was  obtained.  All  persons,  except  counselljrs 
and  attorneys,  are  compellable  at  common  law  to  reveal  what 
they  may  have  heard ;  and  counsellors  and  attorneys  are  excepted 
only  because  it  is  absolutely  necessary,  for  the  sake  of  their  cli- 
ents, and  of  remedial  justice,  that  communications  to  them  should 
be  protected.^  Neither  is  it  necessary  to  the  admissibility  of  any 
confession,  to  whomsoever  it  may  have  been  made,  that  it  should 
appear  that  the  prisoner  was  warned  that  what  he  said  would  be 
used  against  him.  On  the  contrary,  if  the  confession  was  vol- 
untary, it  is  sufficient,  thou^  it  should  appear  that  he  was  not 
so  warned.* 

§  280.  niBgai  impriaonmrat.  It  has  been  thought  that  illegal 
imprigonment  exerted  such  influence  upon  the  mind  of  the  pris- 
oner as  to  justify  the  inference  that  his  confessions,  made  during 
its  continuance,  were  not  voluntary;  and  therefore  they  have 
been  rejected.^  But  this  doctrine  cannot  yet  be  considered  as 
satisfactorily  established.' (a) 

*  Rex  V.  Green,  8  C.  *  P.  SS6  ;  Rra  v.  Uord,  Id.  808. 

*  Bo£  B.  Danington,  2C.k  I>.  418;  Bnrle/s  Cue,  2  Starlc.  Erid.  12,  d.  Bee  Com- 
niODwenlth  e.  Tuckprmen,  10  Gray,  173.     9ee  also  pok,  %  SBi. 

T  Bex  V.  Wild,  1  Mcxid.  Or.  Cm.  452  ;  Bex  v.  Thornton,  Id.  27  ;  Gibney's  Case, 
Jebb's  Cr.  Cas.  IS  ;  Eerr'n  Cue,  S  C.  k  P.  179.  See  Joy  oa  Confessions,  pp.  84-^0, 
*a-44  :  Amold'n  Crise.  8  C.  A  P.  823  ;  supra,  §  226,  n.  (1). 

■  Per  Fstteaon,  J.,  in  Bex  «.  Shnw,  8  C.  &  P.  872.  Pbysiciuu  and  clergyman,  by 
atatutea.     Infi^,  fj  217,  I4S  and  notes. 

*  Oibney's  Case.  Jebb's  Cr.  Can.  IS  ;  Rex  v.  Hagill,  cited  in  HcNally's  Evid.  S8  ; 
Kta.  «.  Amoli,  3  C.  A  P.  822  ;  Joy  on  Confesaions,  pp.  t&-*S. 

1  Per  Holroyd,  J.,  in  Aokroyd  and  Warbnrton's  Caee,  1  Lewin's  Cr.  Cat  19. 

■  Bex  «.  Thornton,  1  Mnod.  Cr.  Cas.  27. 

(ft)  Bute  E.  Wantworth,  87  N.  H.  198.  (c)  Com.  v.  Hanlon,  8   Bwret  (Pft.) 

S.  g.  that  be  eball  see  his  wife,  or  Imre  181. 

■oime«pirits,orhBVBhi4handcufriirpinoTed  (lO  Reg.  b. Johnston,  15  Ir.C.L.8D; 

(BeiD.  Oresn.8C.  &  r.SGS:  Bexu.  Uoyrl,  'Beg.  v.  Berriman,  6  Cox.  Cr.  C.  3SS;  Reg. 

a  C.  Jb  P.  3BS  :  2  B.  C.  A  M.  827)  or  be  r.  (Jheverton,  2  F.  &  F.  833. 

released  from  solitary  confinement,  and  bo  (a)  It  mis  held  in  Iklbo  v.  People,  IB 

allowed  to  associnte'with  other  prisoners.  Hun  {If.  Y,),  124,  that  a  confesaioa  mads 

State  T.  Tatro,  BO  Vt  483.  while  the  party  confessing  was  illegally 
impritaued  was  admissible. 
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§  2S1.  Informatlen  obtalnafl  from  tba  prlioiMT.  The  object  of 
all  the  care  which,  as  we  hare  now  seen,  is  taken  to  exclade  con- 
feasione  which  were  not  voluntary,  ia  to  exclude  testimony  not 
probably  true.  But  where,  in  conte^ptence  of  the  information  ob- 
tained from  the  prisoner,  the  property  stolon,  or  the  instrument 
of  the  crime,  or  the  bloody  clothes  of  the  person  murdered,  or 
anif  other  material/act,  t«  diaeovered,  it  is  competent  to  show  that 
such  discovery  was  made  conformably  to  t^e  information  given 
by  the  prisoner.  The  statement  as  to  bis  knowledge  of  the  place 
where  the  property  or  other  evidence  was  to  be  found,  beii^  thus 
confirmed  by  the  fact,  is  proved  to  be  true,  and  not  to  have  been 
fabricated  in  consequence  of  any  inducement  It  is  competent, 
therefore,  to  inquire  whether  the  prisoner  stated  that  the  thing 
would  be  found  by  searching  a  particular  place,  and  to  prove  that 
it  was  accordingly  so  found ;  but  it  would  not  be  competent  to 
inquire  whether  he  confessed  that  he  had  concealed  it  diere.'(a) 
This  limitation  of  the  rule  was  distinctly  laid  down  by  Lord 
Eldon,  who  said  that  where  the  knowledge  of  any  fact  was  ob- 
tained from  a  prisoner,  under  such  a  promise  as  excluded  the 
confession  itself  from  being  given  in  evidence,  he  should  direct 
an  acquittal,  unless  the  fact  itaelf  proved  would  have  been  suffi- 
cient to  warrant  a  conviction  without  any  confession  leading 
to  it* 

§  232.  Aoto  of  tb«  priaoner.  If  the  pnaoner  himtelf  produeet 
the  goods  stolen,  and  delivers  them  up  to  the  prosecutor,  notwith- 
standing it  may  appear  that  this  was  done  upon  inducement  to 
confess,  held  out  by  the  latter,  there  seems  no  reason  to  reject 
the  declarations  of  the  prisoner,  contemporaneous  with  the  act  of 
delivery,  and  explanatory  of  its  character  and  design,  though 
they  may  amount  to  a  confession  of  guilt;*  but  whatever  he  may 
have  said  at  the  same  time,  not  qualifying  or  explaining  the  act 

»  1  Phil.  Evid.  *1]  ;  Wurirksball's  Case,  1  LmA's  Or.  Cm.  298  ;  Mosey'a  Case.  Id. 
801,  D. ;  Cammnntresltli  v.  Enspp.  a  Pick.  496,  511 ;  Reg.  v.  Qould,  B  C.  &  P.  8S4  : 
BeK  V.  Hairu,  1  Mood.  Cr.  (as.  33S. 

»  2  East,  P.  C.  667  !  Harroy's  Case,  Id.  668  ;  Lodchatfa  Cwe,  1  Loach's  Cr.  Caa. 
430. 

*  Bex  V.  Orifflu,  Kdbs.  k  Rj.  ISI ;  Sex  v.  Joqm,  Id.  163. 

(a)  Oarnird   v.   State,    60    Miss.   147;  wbicli  is  itself  insdmiasllile  becatue  it  ma 

I^ros  V.  Com.,  S4  Pa.  St.  SOD  ;  Bampeon  obtained  by  indacements,  the  fact  that  tbs 

f.  State,  64  Ala.  241 ;  StniR  e.  Itonitiier,  property  has  bean  foand  and  the  circDm- 

W  Kana.  93  ;  White  i,  Srate,   8  Heisk.  stances  of  tbe  finding,  and  so  mucb  of  th« 

(Tenn.)  338.     1'liia  principle  of  Ibe  com-  confession  as  rrlates  to  the  fiDding,  may 

mon  law  has  been  pnibodii-il  in  the  ntatnta  be  given  in  evidenoe.     Davis  v.  State,  S 

of  Teiu,  in  rpfnin]  to  confeHsintie,  and  it  ia  Tex.  App.  610 ;  Strait  e.  Stats,  48  Tex. 

Kcordi&gl;  hrlil  tlierp,  that  when  stolen  48S. 
property  is  fouad  hj  means  of  a  coufession 
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of  delivery,  is  to  be  rejected.  And  i^  in  consequence  of  the  con- 
fession of  the  prisoner,  thns  improperly  induced,  and  of  the  in- 
formation by  him  giTen,  thx  March  for  the  property  or  person  in 
question  provet  wholly  ineffectual,  no  proof  of  either  will  be  re- 
ceived. The  confession  is  excluded,  because,  being  made  under 
the  influence  of  a  promise,  it  cannot  be  relied  upon;  and  the 
act«  and  information  of  the  prisoner,  under  the  same  infiuencOf 
not  being  confirmed  by  the  finding  of  the  property  or  person,  are 
open  to  the  same  objection.  The  influence  which  may  produce 
a  groundless  confession  may  also  produce  groundless  conduct.' 

§  233.  ConfeMioiiB  of  othon.  As  to  the  prisoner's  liability  to 
be  affected  by  the  co7^e»»ion»  of  athert,  it  may  be  remarked,  in 
general,  that  the  principle  of  the  lav  in  civil  and  criminal  cases 
is  the  same.  In  civil  cases,  as  we  have  already  seen,'  when  once 
the  fact  of  agency  or  partnership  is  established,  every  act  and 
declaration  of  one,  in  furtherance  of  the  conmion  busiuess,  and 
until  its  completion,  is  deemed  the  act  of  all.  And  so,  in  cases 
of  conspiracy,  riot,  or  other  crime,  perpetrated  by  several  persons, 
when  once  the  conspiracy  or  combination  is  established,  the  act  or 
declaration  of  one  conspirator  or  accomplice,  in  the  prosecution 
of  the  enterprise,  is  considered  the  act  of  all,  and  is  evidence 
against  all.'  Each  is  deemed  to  assent  to,  or  command,  what  is 
done  by  any  other,  in  furtherance  of  the  common  object'  Tlius, 
in  an  indictment  against  the  owner  of  a  ship,  for  violation  of 
the  statutes  against  the  slave-trade,  testimony  of  the  declarations 
of  the  master,  being  part  of  the  ret  gest<B,  connected  with  acts  in 
furtherance  of  the  voyage,  and  within  the  scope  of  bis  authority, 
as  an  ^ent  of  the  owner,  in  the  conduct  of  the  guilty  enterprise, 
is  admissible  against  the  owner.*  But  after  the  common  enter- 
prise is  at  an  end,  whether  by  accomplishment  or  abandonment 
is  not  material,  no  one  Is  permitted,  by  any  subsequent  act  or 
declaration  of  his  own,  to  affect  the  others.  His  confession, 
therefore,  subsequently  made,  even  though  by  the  plea  of  guilty, 

■  Rex  ■.  Jenkiiu,  Rnit   k  Bv.  iSS  ;  Beg.  v.  Heun,  I  Car.  ft  U>nb.  lOS. 
1  SHjpro,  3j  112-111,  i;4,  116,  177. 

*  So ii  tha  Roman  law.  "CoufMUO  uuiaa  noD  prohat  In  pnpjudiciuni  altariua; 
quia  alias  tmet  iu  mauu  conRteutia  dicere  quod  vdlet,  et  aic  jua  alter!  quBBEtaoi 
anfGrre,  quando  oiuniuo  jar«  Droliibent;  —  etiamai  lalia  conStana  easet  omni  eiceptione 
major.  3ed  limitabis,  quando  vUxr  parUt  eonvenit  ptircre  eon/eirioai  et  dido  uniiw 
oJltTiiu."    Maicard.  de  Probat.  Concl.  i86,  toI.  i.  p.  409. 

*  Par  .Story,  J.,  in  United  Slatei  v.  Ooodina,  12  Wheat  480.  And  aee  wujmi, 
S  111.  and  cases  then  cited.  American  Fur  Co.  «.  United  States,  2  Patera,  S6S  ; 
Commonwealth  n.  Eberia,  3  fl.  ft  R.  D  ;  Wilbur  v.  Strii:k1and,  1  Rawle,  458  ;  Reiten* 
bach   V.   Reitenbach,   Id.   833  ;   3  Stark.  Evid.  S32-237 ;  State  t.  Soper,  4  SbepL 

*  TJtAuA  State*  v.  Qooding,  IS  Wheot.  «0. 
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is  not  admissible  in  evidence,  aa  auch,  against  any  but  himself. '(a) 
If  it  were  made  in  the  presence  of  another,  and  addressed  to  him, 
it  might,  in  certain  circaiuBtauces,  be  receivable,  on  the  ground 
of  assent  or  implied  admiaaioo.  {b)  In  line,  the  declarations  of  a 
conspirator  or  accomplice  are  receivable  against  his  fellows  only 
when  they  are  either  in  themselves  acts,  or  accompany  and  ex- 
plain acts,  for  which  the  others  are  responsible ;  but  not  when 
they  are  in  the  nature  of  narratives,  descriptions,  or  subsequent 
confessions.  *(c) 

§  284.  Agency.  The  Same  principle  prevails  in  cases  of  o^efuiy. 
In  general,  no  person  is  answerable  criminally  for  the  acta  of  his 
servants  or  agents,  whether  he  be  the  prosecutor  or  the  accused, 
unleae  a  criminal  design  is  brought  home  to  him.  The  act  of  the 
agent  or  servant  may  be  shown  in  evidence  as  proof  that  such  an 
act  was  BO  done ;  for  a  fact  must  be  established  by  the  same  evi- 
dence, whether  it  is  to  be  followed  by  a  criminal  or  civil  conse- 
quence ;  but  it  is  a  totally  difTerent  question,  in  the  consideration 
of  criminal  as  distinguished  from  civil  justice,  how  the  principal 
may  be  affected  by  the  fact,  when  so  established.'  Where  it  was 
proposed  to  show  that  an  agent  of  the  prosecutor,  not  called  as  a 
witness,  offered  a  bribe  to  a  witness,  who  also  was  not  called,  the 
evidence  was  held  inadmissible;  though  the  general  doctrine,  aft 
above  stated,  was  rec<^ized.' 

■  Rez  V.  Tamer,  I  Mood.  Cr.  Cu.  S47  ;  Keic  f,  Applebv,  S  Surk.  S8.  And  »• 
MkUd  d.  Andrewi.  1  H.  J>  H.  SSe,  per  P&rke,  J. ;  Reg.  v.  Hinka,  1  Deii.  Cr.  Cos.  6i  ; 
1  Phil.  Evid.  198  (9th  ed.);  Efig.  ».  Blake,  fl  Q.  B.  128. 

■  1  FhiL  on  Evid.  iU  ;  4  Hawk.  P.  C.  b.  3,  c  40,  g  81 ;  Tong'a  Cau,  Sir  J. 
Eelyng's  B.  18,  fith  Ees.  la  a  case  of  piracy,  vhere  the  jraraanB  who  mode  the  con- 
fessions were  not  ideatifted,  bat  the  evidence  was  only  that  lonu  did  eoafesa,  it  was 
held  that,  thoagh  mch  conressinna  could  not  be  applied  to  any  one  of  the  priatHiera,  aa 
proof  of  his  periional  guilt,  jet  the  jurv  might  consider  them,  ao  far  aa  thej  wrnt,  to 
iiUntifjr  the  piratical  vessel.  United  States  v.  Gibert,  2  Sunin.  IS  ;  State  e>.  Thibeaa, 
80  Vt.  100. 

>  l:Ord  Melville's  Case,  29  Howell'a  St.  Tr.  7fl*  ;  The  Quesn'a  Caa«,  2  Brod.  &  Blng. 
806,  307  ;  lupra,  §170. 

^  The  Queen's  Caae,  3  Brod.  &  Bing.  303,  SOft-SOB.  To  the  rale,  thus  general!; 
kid  down,  them  is  an  apparent  eiception,  in  the  case  of  the  proprietor  of  a  newapaprr, 
ivho  is,  prima  /aeU,  cnminallj  responsililo  for  any  libel  it  contains,  though  insirtixl 
bf  his  agent  or  servant  withont  his  knowledge.     But  Lord  Tenleideu  considered  thia 

(n)  State  r.  Weasel,  SO  I.a,  An.  Ft.  TI.  made,  and,  in  accordance  with  it,  property 

S19  :  Spencer  r.  State,  SI  Tn.  64  ;  Coin,  stolen  has  been  fonnd,  it  seems  to  be  the 

t>.  Thompson,  99  Mass.  444 ;  Ake  v.  State,  rule  that  this  hct  of  the  finding  and  so 

SO  Trx.  466.  n-.nch  of  the  confession  la  reUtcs  to  it 

[h]  8o,  whete  statements  are  made  b;  maj  be  given  in  evidence  aninat  all  the 

one  of  two  jointlj  charged  with  an  oHence,  paHicipa  eiiminit.     Zumwalt  f.  State,  S 

the  silence  of  the  other  and  his  failure  to  Tez.  Ap.  C2I, 

make  any  explanation  is  not  to  he  used  {c)  Priest  v.  State,  10  Neb.  S9S  ;  Gove 

against  h-m.     Com.   e.   McUi^rmott,   123  e.   State,  GS  Ala.  891  ;  State  «.  Thibean, 

Mass.   441;    Cam.   c.   Walker,    13  Allen  BO  Vt.  100. 
CUaas.),  G70.     But  if  aconfeBsionhasbeen 
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§  235.  TtaaBon.  It  was  formerly  doubted  vhether  the  co^fetsion 
of  the  prisoner,  indicted  for  high  treaaon,  could  be  received  in 
evidence,  unless  it  were  made  upon  his  arraignment,  in  open 
court,  and  in  answer  to  the  indictment ;  the  statutes  on  this  sub- 
ject requiring  the  testimony  of  two  witnesses  to  some  overt  act 
of  treason.'  But  it  was  afterwards  settled,  and  it  is  now  agreed, 
that  though,  by  those  statutes,  no  confession  could  operate  con- 
clusively, and  without  other  proof,  to  convict  the  party  of  trea- 
son, unless  it  were  judicially  made  in  open  court  upon  the 
arraignment,  yet  that,  in  all  cases,  the  confession  of  a  criminal 
might  be  given  in  evidence  gainst  him;  and  that  in  cases  of 
treason,  if  such  confession  be  proved  by  two  witnesses,  it  ia 
proper  evidence  to  be  left  to  a  jury.'  And,  in  regard  to  collateral 
facts  which  do  not  conduce  to  the  proof  of  any  overt  acts  of 
treason,  they  may  be  proved  as  at  common  law  by  any  evidence 
competent  in  other  criminal  cases.' 


«  to  be  publuhed  what  sctuallv  appears,  and  ooffht  to  be 


has  been  held  lufficlent  if  one  witneaa  prore  one  overt  act,  and  another  proTe  another, 

if  both  acta  conduce  to  the  p ^—^'--    -•  .1--   —     ■--     » >-        j  -.  ._ 

the  prisoner.     Lord  StalTora 
129  ;  1  Burr's  Trial,  IBS. 

*  FranciB's  Caic,  1  £ut'«  P.  C.  13S-135. 

*  SmiUi's  Case,  Fott.  Disc.  p.  Si2  i  1  East's  P.  C.  130.     See  infra,  }{  251,  256. 
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CHAPTER  XIIL 

OF  EVIDENCE  EXCLUDED   FBOM  PUBLIC  POUCT. 

§  286.  Kinds  sxoinded.  There  are  eome  kinds  of  evidence 
which  the  law  excludet,  op  diBpenses  with,  on  groundt  of  puhlie 
policy,  because  greater  mischiefs  would  probably  result  from  re- 
quiring or  permitting  its  admission,  than  from  wholly  rejecting 
it  The  principle  of  this  rule  of  the  law  has  respect,  in  some 
cases,  to  ^e  person  testifying,  and  in  others  to  the  matters  con- 
cerning which  he  is  interrogated,  thus  including  the  case  of  the 
party  himself,  and  that  of  the  husband  or  wife  of  the  party  on 
the  one  hand,  and,  on  the  other,  the  subject  of  profeitional  com- 
munication*, awardt,  tecretg  of  State,  and  some  others.  The  two 
former  of  these  belong  more  properly  to  the  head  of  the  Compe- 
tency of  Witnesses,  under  which  they  will  accordingly  be  here- 
after treated.^      The   latter  we  shall  now  proceed  briefly  to 


§  237.  Profeulonal  oommnnlcatlom.  And,  in  the  firtt  place,  in 
regard  to  profeagional  communications,  the  reason  of  public  policy, 
which  excludes  them,  applies  solely,  as  we  shall  presently  show, 
to  those  between  a  client  and  bis  legal  adviser ;  and  the  rule  is 
clear  and  well  settled,  that  the  confidential  couniellor,  tolicitor,  or 
attomey  of  the  party  cannot  be  compelled  (a)  to  disclose  papers 
delivered,  or  communications  made  to  him,  or  letters  or  entries 
made  by  him,  in  that  capacity.'(d)    ''This  protection,"  said  Lord 

1  K  326-439. 

>  Id  GrMDoughif.  Oagkell,  1  M7.  ft  E.  101.  In  tfaU  decision,  the  Lard  Chucellor 
WBB  uButed  by  oonniltation  Witli  l^id  Lyndhorst,  Tiudtd,  C,  J.,  and  Ptrice,  J.,  4  B.  & 

(a)  Or  pvnaitlal,  without  the  cooaeDt  1  Phil.  t7S.     Tlda  rale  of  privilega  Iibi 

oFhia  client.    Stephen,  Dig.  ot  Evid.  ai-t.  been  recofniiied  in  moat  Sutae  hj  statu- 

11S.      In  Georgia,  contnrf  to  the  general  tory   enactmenta,   whiuh   frequently  also 

rale,  the  pririleffe  ia  treatetl  aa  thnt  of  the  enact   further  that  the  privilege  is    the 

Uwjfer  and  to  be  waived  bj  him  at  his  privilege  of  the  client,  and  may  be  waived 

option.     Willii  r.  West,  00  Ga.  613.  bv  him  hut  not  by  the  attumey.     Califor- 

(*)  This  rule  applies  only  to  atlcnuyt  nia  (Civil  Code,  sec.  1881,  cl.  8);  Colorado 

ai  laie,  not  in  fiuL     HcUoglilin  n.  Gil-  (Act  of  1683,  p.  SS9,  sec  2,  cl.  2);  GeorgU 

more,  I  111.  App.  6SS;  Holnian  n.  Kimball,  (Code,  sec.  SSSi,  cl.  5  ;  Ijiwa  of  188S,  cb. 

22  Vt.  SE5.     Moreover,  the  clienl  as  well  i8S,  p.  8S,  sec.  1,  cl.  e,  &  cl.  g  ;   Indiana 

aa  the  lawyer  is  protected  from  diwlosing  (Rrv.  Stat.  gee.  497,  cl.   3);    Minnesota 

■uch   commaniestions.       Hughes   v.    Bid-  {Minn.  Smt.  (Kelley)   18S1,  sec    S094)  ; 

dulph,  4  Bom.  1»0  ;  Halinea  v.  Bwidelsy,  Uissoari  (Ber.  SUt.  sec  8025) ;  Eatuu 
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Chancellor  Brougham,  "is  not  qualified  by  any  reference  to  pro- 
ceedings pending,  or  in  contemplation.  If,  touching  matters  that 
come  within  the  ordinary  scope  of  professional  employment,  they 
receiveacoomiuiiication  in  their  professional  capacity,  either  from 
a  client,  or  on  hie  account  and  for  his  benefit,  in  the  transaction 
of  his  business,  or,  which  amounts  to  the  same  thing,  if  they 
commit  to  paper  in  the  course  of  their  employment  on  his  behalf 
matters  which  they  know  only  through  their  professional  relation 
to  the  client,  they  are  not  only  justified  in  withholding  such  mat- 
ters, but  bound  to  withhold  them,  and  will  not  be  compelled  to 
disclose  the  information,  or  produce  the  papers,  in  any  court  of 
law  or  equity,  either  bb  party  or  as  witness."' 

§  238.  Reason  of  the  nU«.  "The  foundation  of  this  rule,"  he 
adds,  "  is  not  on  account  of  any  particular  importance  which  the 
law  attributes  to  the  business  of  legal  professors,  or  any  particu- 
lar disposition  to  afford  them  protection.  But  it  is  out  of  regard 
to  the  interests  of  justice,  which  cannot  be  upholden,  and  to  the 
administration  of  justice,  which  cannot  go  on,  without  the  aid  of 
men  skilled  in  jurisprudence,  in  the  practice,  of  the  courts,  and 
in  those  matters  affecting  rights  and  obligations,  which  form  the 
subject  of  all  judicial  proceedings. "  (a)     If  such  communications 

Ad.  ST6.  Aod  it  u  mantioQed,  u  one  in  which  all  ths  aathoritiea  have  been  revjewed, 
in  2  H.  4  W,  100,  per  Lord  Abinger,  and  ia  cit»d  in  Ruaiell  o.  Jackaon,  16  Jar.  1117, 
u  Bettliii|{  Uie  law  on  this  aabjeet.  S««  alau,  IS  Jar.  30,  il-ii,  whera  the  case*  on 
this  anbject  are  rrriewed.  The  sarliest  remrtwl  case  od  this  subject  is  that  of  Berd  v. 
IjDvelace,  19  Eliz.,  in  chnaceiy,  Cary'a  k.  88.  See  also  Autten  b.  Vesej,  Id.  89  : 
Kelway  V.  Kelway,  Id.  127  i  Deunia  «.  CmlnnKton,  Id.  143  ;  all  of  which  are  atated 
at  largH  b;  Mr.  Metcalf,  in  hit  notes  to  2  Sbirii.  Rrid.  3S5  (let  Am.  Ed.].  See  also 
12  Vin.  Abr.  Evid.  B,  a  ;  Wttaoo  v.  Raatal],  4  T.  R.  753  ;  Rex  «.  Withers,  2  Campb. 
678 ;  Wilaon  v.  Troup,  7  Johns,  t-h.  35  ;  2  Coweti,  196 ;  Hills  d.  Oddy,  9  C.  fc  P.  728  ; 
Anon.,  8  Mas*.  370  ;  Walker  tr.  Wildman,  8  Madd,  17  ;  Story'a  Rj.  PI,  4S8-4fll  ; 
Jackson  «,  Bnrtia,  11  Johas.  391  ;  Foster  v.  Hnll,  12  Pick.  89  ;  Chime  v.  Reinicker, 
11  Wheat.  295  ;  Rex  d.  Sbaw,  B  C.  k  P.  372  ;  Granger  t.  Warnngton,  3  OUm.  299  : 
Wheeler  v.  Hill,  i  Shepl.  329. 

■  Greenoaghe.  Goskell,  1  My.  t  K.  102,  103.  The  privilege  ia  held  to  extend  to 
every  oomnianioation  made  by  a  client  to  his  attorney,  though  made  under  a  miataken 
belief  of  ita  being  necesaary  to  his  case.  Cleave  v.  Jonea,  8  Eng.  Iaw  &  Eq.  661,  7 
Rich.  121,  per  Mutin,  B.    And  «a«  Aiken  d.  Kilbnme,  11  Shepl.  2S2. 

(Gen.   StaL  aee.  lllS,  cl,   4)  ;    Vir^nia  reason  that  they  are  made  confldentinlly ; 

(Rer.   Civ.  Code,   Sec.  22S3)  ;   Ifebraaka  for  no  such  iirtitection  ia  given  to  cnnfi- 

jCodi-,  p.  672,  aec.  828,  cl.  4  ;   sec.  333  ;  dential  communications  made  to  memhera 

•re  831);   New  York  (Rev,  Stat.   Birds-  of  other  professions.    '  The  principle  nf  t!ie 

eyea'  Kd.,  p.  1016,  aec.  9  ;  Code,  see.  836  rule  whicb  applies  to  attorneys  snd  I'onn- 

et  aeq.);   Ohio   (Ker.  9ut.  sec.   5241);  eel,'  nays  Cliiuf  Justice  Shsw,  in  Huttoii  n. 

Pennsylvania  (Lnwa  of  1887,  ch,  89,  aec.  Robinson,  11  Pick.  422,  '  is  that  so  nume- 

S,  cl.  d)  ;   Wisconsin  (Annot.  Stat.  see.  maaamlcomplexare  theUws  by  which  tlie 

107S).  rifchta  and  duties  nf  citizens  are  f^ove rued, 

(a)  "  It  ia  to  be  reraembeml,  whenever  so  [mpartant  is  it  they  should  be  prmiittcd 

aqueatJonof  thtskindariapi,  thnt  comniu-  to  avail  theniselves  of  tbe  superior  nkillmiil 

nieationa  to  attomeva  and  counsel  sre  not  Irarning  of  those  who  are  sanctioneil   l>y 

protected  team  diadoiare  in  court  for  the  the  law  as  ita  ministers  snd  expounders. 
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vere  not  protected,  no  man,  as  tlie  same  learned  judge  remarked 
in  another  case,  vould  dare  to  consult  a  professional  adviser, 
vith  a  viev  to  his  defence,  or  to  the  enforcement  of  his  ri^ts; 
and  no  man  could  safely  come  into  a  court,  either  to  obtain 
redress,  or  to  defend  himself. "  {J) 

§  239.  Comiti nn t oatl<m»  to  Isfal  adTisar  only  protected.  In  re- 
gard to  the  persons  to  whom  the  communicationa  must  have  been 
made  in  order  to  be  thus  protected,  they  must  have  been  made  to 
the  coujuel,  attorney,  or  solicitor,  acting,  for  the  time  beinfic  in 
the  character  of  legal  adviser.^  For  the  reason  of  the  rule,  hav- 
ing respect  solely  to  the  free  and  unembarrassed  administration 
of  justice,  and  to  security  in  the  enjoyment  of  civil  rights,  does 
not  extend  to  things  confidentially  communicated  to  other  per- 
sons, nor  even  to  those  which  come  to  the  knowledge  of  counsel, 

*  Bolton  B.  CorpotsUoQ  of  Liverpool,  1  My.  &  C  64,  9S.  "  Tbis  rvU  a««ni«  to  be 
correUtiTe  with  that  which  governs  the  Bommsr]'  jurisdiction  of  the  courts  over  attor- 
DB^s.  In  Ex  parit  Aitkin  (1  B.  ft  Aid.  IB  ;  see  also  £z  parit  YeatinaD,  i  Dowl.  P.  C. 
SOS),  that  rule  is  laid  down  thus  :  '  Where  an  attorDK;  ia  employed  in  a  matter  wbollj 
tmconnected  with  his  professional  character,  the  court  will  cot  interfere  io  a  summaiy 
WBj  to  compel  him  to  execute  raithfully  the  trust  re]H»ed  in  him.  But  where  the 
employmotit  1)  so  cotmected  with  his  proressioDal  character  aa  to  afford  a  preaumption 
that  bis  character  fonued  the  ETOund  of  hia  rmployiueut  by  the  client,  there  the  court 
will  exercise  this  jurisdiction.  So,  where  the  communicatioQ  made  relates  to  a  cir- 
euniHtance  so  connected  with  the  employment  as  an  altomey,  that  the  character  farmed 
the  KTOund  of  the  commuuication,  it  is  privileged  from  disclosure."  Per  Aldeivon,  J.; 
in  'I'urquand  v.  Knight;  2  M.  &  W.  101.  Tlie  Boman  taw  rejected  the  eridence  of  the 
procurator  and  the  advocate,  in  nearly  the  laoie  cases  in  which  the  common  law  holds 
them  incompetent  to  testify  ;  but  not  for  the  same  reasons  ;  the  latter  regarding  the 
geoeral  interest  of  the  comtnunity,  aa  stated  in  the  texX,  while  the  foi-mer  seenis  to 
consider  them  as  not  credible,  becausa  of  the  identity  of  their  interest,  opinions,  and 

Kjudices,  with  thoea  of  their  clients.  Uascanl.  de  Probat.  vol.  L  ConcL  60,  vol.  iii. 
ncl.  1239  ;  P.  Fnrinacii  Opera,  torn.  2,  tit.  fl,  Quiest.  SO,  lllaL  6,  S. 
'  If  the  party  has  been  requested  to  act  as  solicitor,  and  the  comninnicatiou  is  made 
under  the  impressioo  that  the  request  has  been  acceded  to,  It  is  privil^ed.  Smith  t. 
Full,  2  Curt  667  ;  Sargent  r.  Hampden,  3fl  Me.  G81  ;  HcLellan  v.  Loi^ellow,  32  Id. 
494.  See  OS  to  consultation  by  the  party's  wife,  Beg.  t>.  Farley,  3  Car.  4  Kir.  SIS. 
One  who  is  merely  a  real-estate  broker,  agent  and  conveyancer  is  not  a  Ugal  adviier. 
Uatthev'a  Estate,  i  Amer.  I^w  Joum.  N.  a.  8S8. 

iMtfa  in  ascertaining  their  rights  in  the  wsiverof  this  pnvilega  as  to  compel  Um 

ooantry,    and    maintnining    them    most  to  disclose  snch  communicationB.    Hemof 

safely  in  courts,  without  publishing  those  way   v.   Smith,    28   Vt.  701  ;    Barker  v. 

focts  which  they  have  a  right  to  keep  Kubn,  38  Iowa,  39G  ;  Sute  e.  White,  Ifl 

secret,  but  which  must  be  disclosed  lo  a  Eaa.  446  ;  Dutlenhnfer  v.  State,  S4  Ohio 

legal  adviser  and  advocate  to  enable  him  St.  91  ;  Biglerr,  Revber,  43  Ind.  112.    Hut 

anccessfully  to  perfonn  the  duties  of  his  in  MaasachuBetta  it  has  been  held  that  the 

office,  that  the  law  has  considered  it  the  party,  if  he  takes  the  stand,  waives  the 

wisest  policT  to  encourege  and  sustain  tbis  privily  so  far  as  concerns  himself,  and 

confidence,  by  requiring  that  on  Buch  facts  must  testify  (Wobnm  r.   Henshaw,  101 

the  mouth  or  the  attorney  shall  be  forever  Hsss.  IBS) ;  but  he  may  object  to  having 

sealeil.' "      By  Metra.lf,  J.,  in   Banies  e.  bis  counsel  testify  to  such  matters,  even 

Harris,  7  Cnnhini;,  676,  G7S.  though  he  puts  him  on  the  stand   him- 

|fr)  The  fact  that   the  client,  beiav  ■  self.    Uontgomery  v.  Pickering,  116  HaB& 

Erty  to  the  suit,  testifiea  in  his  own  be-  227. 
1^  is  genetolly  held  not  to  be  such  % 
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when  Dot  standing  in  that  relation  to  tlie  party.  Whether  he  be 
called  as  a  irttness,  or  be  made  defendant,  and  a  discovery  sought 
from  bim,  aa  auch,  by  bill  in  chancery,  whatever  he  has  learned, 
as  counsel,  solicitor,  or  attorney,  he  is  not  obliged  nor  permitted 
to  disclose.*  And  this  protection  extends  also  to  all  tiie  neces- 
saiT'  organs  of  communication  between  the  attorney  and  his  client ; 
an  interpreter^  and  an  agent*  beii^  considered  as  standing  in  pre- 
cisely the  same  situation  as  the  attorney  himself,  and  under  (he 
same  obligation  of  secrecy.  It  extends  also  to  a  case  submitted 
to  counsel  in  a,  foreign  country,  and  his  opinion  thereon.'  It  was 
formerly  thought  that  an  attomejf's  or  a  barrister's  clerk  was  not 
within  the  reason  and  exigency  of  the  rule ;  but  it  is  now  con- 
sidered otherwise,  from  the  necessity  they  are  onder  to  employ 
clerks,  being  unable  to  transact  all  their  business  in  person ;  and 
accordingly  clerks  are  not  compellable  to  disclose  facts,  coming 
to  their  knowledge  in  the  course  of  their  employment  in  that 
capacity,  to  which  the  attorney  or  barrister  himself  could  not  be 
interrogated.^  (a)    And  as  the  privilege  is  not  personal  to  the  at- 

*  GTeraoDSb  r.  GaikslI,  1  Hy.  Ji  E.  B8  ;  Wilson  «.  Rutall,  4  T.  B.  753. 

*  Dn  BuT«  V.  lirette,  Peake'sCu.  77,  sipluanl  in  4  T.  R.  TBS  ;  Jockwn  c  Franah, 
t  Wend.  S37  ;  Andnws  b.  Solomon,  1  Pet.  C.  C.  8SB  ;  Parker  v.  Cuter,  4  Uanf.  27S. 

*  Psrkini  v.  Hawkihaw,  2  Stark.  2SS  ;  Tait  on  Erid.  833  ;  Banbury  t>.  Bunbnrjr, 
S  Beav.  I7S  ;  Steele  v.  Btavut,  1  Phil.  Ch.  471  i  Carpouel  v.  Powis,  1  PhiL  Ch.  687; 
B.  o.  9  BeiT.  10. 

*  Bunbnry  v.  Bunbury,  2  Beav.  17S. 

*  Taylor  o.  Forater,  S  C.  P.  ISB,  per  Begl,  J.,  cited  and  approTed  in  12  Pick,  98  i 
Bex  V.  Upper  BoddlngUm,  8  Dow.  &  Ry.  72fl,  per  Bayley,  J.  ;  Foots  r.  Hayne,  1  C.  & 
P.  64S.  per  Abbott,  C.  J. ;  B.  a  R.  &  M.  1S6  ;  J»ck*m  v.  French,  8  Wend.  337  j 
Power  «.  Kent,  1  Cohen,  211 ;  Bowman  d.  Norton.  6  C  &  P.  177  ;  Shore  e.  BedCord, 
S  U.  ft  Qr.  E71  ;  Jardine  n.  Sheridan,  2  C.  &  K.  24. 

(a)  Sibley  o.  WaCBe,   IB   K.  Y.   App.  difflcnlty,"  and  he  Uyi  doini  the  role  in 

ISO  ;   Hawe«  c.  State,  S3  Ala.  flS  ;  Lands-  regard  to  docamenti,  that  where  it  appears 

berger  v.  Gorbun,  6  CaL  450.     How  Tar  tbe    documents   are    subdtaatiAlly   rongh 

thia  protection  is  extended  to  penone  who  notes  for  the  case,  to  be  laid  before  the 

are  not  attorneys,  bat  who  are  communi.  lef^l  adviser  or  to  anpply  the  proof  to  be 

ated  with  on  the  nibject  of  litisations,  is  in-erted  in  tbe  brief,  flie  digcretian  of  the 

a  matter  of  some  diificnlty.     Blaokburn,  Court  should  as  a  geneni  rule  be  to  refuse 

J.,  in  Fenner  g.  Lnndon  ft  8.  E.  Ry.  Co.,  inspection.     It  h^  been  held  in  Illinois 

L.  B.  7  Q.  B.  7B7,  wys  i     "  There  u  no  that  one  who,  not  being  called  to  the  bar, 

doDbt  that  on  gronnda  of  pnblio  {Mdiey  the  conducts  a  case  before  a  juatice  of  the 

communications  between  a  penon  and  his  peace,  is  not  within  the  protection  of  this 

•olicitors  and  connwl  with  a  view  to  obtain  rule.     HcLAHghlin  v.  Gilmore,  1  111.  App. 

1^  asajjctance  and  advice  are  priTileged,  563.     To  the  same  effect  is  Holman  v. 

and  so  far  as  the  comtoanicanons  made  Eimhal],  22  Vt.   555.     It  has  also  been 

with  a  person  not  himself  a  solicitor  can  held  Chat  communications  made  while  seek- 

be  considered  as  made  with  him  as  deputy  ing  legal  advice  in  a  connaltation  with  a 

to  the  solicitor,  they  are  also  privileged,  stodent  at  law  in  an  attorney's  office,  he 

and  this,  I  apprehend,  is  a  positive  ri^bt  not  being  the  agent  or  clerk  of  the  attor- 

of  the  client  which  the  Coort  cannot  de-  ney  for  any  purpose,  are  not  protected. 

Drive  him  oF.     But  when  the  commnnica-  Barnes  v.  Harris,  7  Cusb.  G76,  578.     And 

taona  an  made  to  a  person  not  in  any  way  to  a  similar  effect  is  Schubkagel  v.  Dier- 

connected  with  the  legal  advisers  of  the  stein,  131  Pa.  St.  53. 
parson,  the  qnestion  is  one  of  mnoh  mors 
TOI-  1.  — ai 
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tomey,  bat  is  a  nile  <rf  law,  for  the  protection  of  the  client,  tbe 
executor  of  the  aUomey  seeinB  to  be  vitbin  the  mle,  in  r^ard 
to  papers  coming  to  bis  hands,  as  the  personal  representatiTe  of 
tbe  attorney. '(6) 

%  240.  Bxtaat  of  Oie  protMAlom.      This  protection  extends  to  - 
every  commonication  which  the  client  makes  to  his  l^al  adviser, 
for  the  purpote  of  pro/etaional^  advice  or  aid,  npon  the  sabject  of 
bis  rights  and  liabilities.'  (a)    Nor  is  it  necessary  that  any  judi- 

■>  Frnwick  >.  Ben),  1  Heriv.  114,  180,  arp. 

*  Thi(  general  rnle  i>  limited  to  commtinir-*^ 
poipoie  coDt«nplktcd  be  ■  vioUtion  of  Uw, 

rule  of  priviWea  omnmnnicationi ;  btcame  it  w  not  ■  aouiauir  ■  oni^  lo  ooaniTe  muu, 
or  to  uItlM!  hti  client  u  to  the  EDMtu  of  e* ftding  the  1».  Rnvell  v.  Jmeboii,  16  Jnr. 
1117  ;  Bulk  of  UtdcK  e.  Heneraaa,  8  Barb.  Ch.  S88. 

(b)  The  daciiiona  npon  this  point'  an  tV.  410} ;  m  whra  made  by  a  nomiiial 
retj  nan»rMU  in  tbe  Americ*n  States,  party,  to  a  profcsaional  p«non,  but  not 
It  Meuu  indiipenaaUe  to  the  aziatence  of  mail*  protacinnally  (AJlen  n.  Bunson,  80 
tba  pririlage,  that  tbe  nlation  of  coanw)  Tt.  319  ;  Hanh  t.  Howe,  S6  Barb.  S4B). 
or  attorn^  and  client  ghonld  eilst,  and  But  it  ia  not  indiipensable  the  commiimca- 
that  the  commnnication  be  made  in  faith  tion  ahonld  be  niada  after  the  actual  ro- 
of the  relation.  And  then  the  privilege  of  tainer,  provided  it  be  made  in  conGdence 
Mcrecy  ouLj  extends  to  the  pnrtiea  to  the  of  the  protessionsi  character,  and  with  a 
relation  and  their  naceasarr  agents  and  &ntd,^<ic  purpose  of  obtaining  professional 
aasiatants.  Hence  tbe  privilege  does  not  aid  and  direction.  SergoDt  v.  Hampden, 
attocb,  If  one  tsaccidentallypreMntCGod-  K8  Me.  581.  Bnt  a  commmiicBtion  made 
dard  tr.  Gardner,  28  Conn.  172) ;  or  casu-  to  counsel  bv  two  defendants  is  not  priri- 
ally  overhears  the  converaation  (Hoy  d.  legtd  from  Juclosure  in  a  subsequent  suit 
Morris,  IS  Gray  (Mass.),  G19)  ;  or  if  the  between  the  two.  Rice  v.  Rica,  11  B. 
person  be  not  a  member  of  the  profesnon,  Man,  417. 

althonsh  sapposed  to  be  so  by  the  client         (a)  Gartaide  v.  Oatram,  3S  L.  J.  Ch. 

(Sample  v.  Frost,  10  Iowa,  260)  ;  or  if  he  115  ;  Charlton  e.  Coombea,  32  I.  J.  Ch. 

was  acting  as  a  mere  scrivener,  althoQgh  of  281.     Counsel  are  not  privileged  from  dia- 

tbe  lefinl  profession.     Ds  Wolf  v.  Stroder,  closing  facts  tending  to  establish  a  fnadii- 

29  111.  £25  ;  Borum  r.  Pouts,  15  Ind.  fiO  ;  lent  combination  between  himself  and  his 

Coon  V.  Swan,  30  VL  8.     And  the  priri-  client,  in  order,  to  prevent  the  court  from 

lege  Hgainat  disclosure  extends  to  the  client  compelling  the  production  of  important 

as  tnueli  and  to  the  same  extent  as  tn  his  mpera  (Veople  v.  SheriFT  of  New  York,  20 

proressional  adviser.    Hemeowsy  v.  Smith,  Barb.  022),  since  neither  counsel  nor  client 

38  Vt.  701.     Hence  counsel  may  be  com-  have  any  legal  right  to  resort  to  any  but 

pelled   to   produce  any  paper  which  the  legal  means  for  obtsining  s  decision  in 

client  might  be  required  to  do.     Andrews  their  favor.     The  Queen  v.  Cox,  L,  R,  11 

p.  Ohio  1(  Hiss.  R.  R.  Co.,  14  Ind.  169  ;  Q.  B.  D.  ISS,  U  an  important  case  on  this 

Durkee  e.  Leiand,  4  Vt,  612.     And  fscts  bnncb  of  the  privileged  communication 

coming  to  the  knowledge  of  counsel,  with-  rule.      The  deFeudocts  were  indicted  far 

out  communication  from  their  clients,  by  conspiring  to  defrand  a  judgment  creditor 

being  present  merely  when  a  legal  docu-  by  eiecntine  a  bill  of  sale.     They  were 

ment  is  execnted  (I^tten  v.  Moor,  29  N,  partnere,  and  one  of  them  had  been  sued 

H.   163),  are  not  privileged.      So,  also,  for  libel,  and  judgment  had  been  i«corded 


si,  and  judgmen 
t  him.      He  tl: 


that  the  testator  was  too  imbecile  to  make  against  him.      He  therefore  executed   i 

communications    to  counsel,   when   they  fraudulent  bill  of  sale  to  his  partner,  and 

met,  is  not  a  privileged  fact.     Daniel  r.  fraudulently  put  nu  end  to  the  partnership 

Dniiiel,  S9  ?a.  St   181.     So  communica-  by  a  notice  apeciiied   in  the  partnership 

lions  mode  by  the  trustee  to  counsel  in  re-  articJaa,  bnt  entodatfld  so  aa  to  precede  th« 

gard  to  the  trust,  are  not  privileged  from  time  of  the  judgmeut.     Previous  to  doing 

being  proved  by  the  connsel,  in  a  suit  be.  this  the  delendants  consnlled  a  solicitor 

tweoii  the  cestui  que  truti  aud  the  trustee  as  to  means  of  escaping  execution,  and  be 

•  affecting  the  tnut  (Shean  p.  Philips,  1  t.  informed  tbem  in  n^j  to  this  queatkHh 
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cial  proceedings  in  particular  should  have  been  commenced  or 
contemplated ;  it  is  enough  if  the  matter  in  hand,  like  every  other 
human  transaction,  may,  by  possibility,  become  the  subject  of 
judicial  inquiry.  "If,"  said  Lord  Chancellor  Brou^am,  "the 
privilege  were  confined  to  communications  connected  with  suits 
begun,  or  intended,  or  expected,  or  apprehended,  no  one  could 
safely  adopt  such  precautions,  as  might  eventually  render  any  pro- 
ceedings successful,  or  all  proceedings  auperflnous. "  *  Whether 
the  party  himself  can  be  compelled,  by  a  bill  in  chancery,  to  pro- 
duce a  case  which  he  has  laid  before  counsel,  with  the  opinion 
given  thereon,  is  not  perfectly  clear.  At  one  time  it  was  held 
by  the  House  of  Lords,  that  he  might  be  compelled  to  produce  the 
case  which  he  had  sent,  but  not  the  opinion  which  he  had  re- 
ceived.' This  decision,  however,  was  not  satisfactory;  and 
Uiough  it  was  silently  followed  in  one  case,*  and  relnctantly 
submitted  to  in  another,'^  yet  its  principle  has  since  been  ably 

•  1  M.  *  S.  102,  108 ;  Carpioael  o.  PowU,  9  Beav.  18  ;  1  PhiUipn,  687 ;  Penrod- 
dock  V.  Kamntond,  II  Beav.  69.  Sue  aiao  the  obstrvation*  of  the  learned  judges,  in 
Cromack  «,  Heathcote,  3  Brad.  &  B.  4,  to  the  saaie  effect ;  Grealej's  Evid.  32,  33  ; 
Story's  Eq.  PI.  J  800 ;  Moore  v,  Terrell,  4  B.  ft  Ad.  870  ;  B«ltzhaaver  o.  Blackstock, 
3  Watts,  20  ;  Taylor  v.  BlacUow,  3  Bicg.  S.  C  235  ;  Foster  v.  Hall,  12  Pick.  89,  93, 
69,  where  the  EDglish  decisions  on  this  bubject  are  fully  reviewed  hy  the  learned  Chief 
Justice  i  Doe  v.  Harris,  S  C.  &  P.  502  ;  Walker  v.  Wildman,  S  Uadd.  47.  There  are 
some  decisions  which  reqvire  that  a  suit  be  either  pending  or  aiiUcipet«d.  See  Wil- 
lioTiu  V.  Uundie,  Ry.  &  M.  34  ;  Broad  v.  Pitt,  3  C.  &  P.  SIS  ;  DalBn  v.  Smith,  Peake's 
Cas.  108.  But  these  are  now  overraled.  See  Pearae  v.  FeaTse,  11  Jnr.  G2 ;  s.  c.  1  De 
Oez  k  Smale,  13.  The  law  of  Scotland  ia  the  same  in  this  Dieter  as  tlut  of  England. 
Tait  on  Erid.  334. 

*  Kaddiffe  v.  Famnan,  8  Bro.  P.  C.  614. 

*  Preston  r.  C»rr,  1  Y.  A  Jer.  176. 

•  Newton  r.  Beersford,  1  You.  376. 

that  a  iond  fide  sale  was  the  only  way ;  exists.  The  authorities  an  examined  with 
that  a  sale  from  a  partner  to  another  Rrrat  care.  Oreenongh  v.  Goakell,  1  My. 
would  not  do ;  and  that  no  one  that  he  &  E.  93,  is  said  to  be  the  leading  author- 
was  aware  of,  except  himself  and  hisclerks,  itv,  decided  by  Lord  Brougham.  The  cases 
knew  of  the  partnership.  The  solicitor  which  hole!  that  fmnd  prevents  the  privi- 
WBS  prodnced  by  the  prosecution  and  the  lege  from  operating  are  FoUett  v.  Jeffar- 
defendants  claimed  that  the  commnnica-  eyes.  I  Sim.  M.  s.  3;  Oortaids  v.  Ontram, 
tion  was  privilwed.  The  evidence  was  28  L.  J.  Ch.  113.  The  case  of  Queen  ». 
admitted  and  the  defendants  convicted.  Cox  was  intended  by  the  judges  to  settle 
but  the  case  was  reserved  on  tbia  point,  this  question,  and  in  addition  to  eatab- 
On  account  of  its  importance  the  cose  was  lishing  the  rule  that  there  is  no  privilege 
argued  before  a  full  bench  of  ten  judges,  in  such  cases,  they  sa;  that  in  each  portic- 
andafterconsideraCioit  Mr.  Justice9tepheii  ular  case  the  court  must  determine  upon 
delivered  the  opinion  of  the  court.  After  the  facta  actually  given  in  evidence  or 
stating  the  facts  the  jndge  said  :  "  The  proposed  to  be  given  in  evidence,  whether 
qaestion  therefore  is  whether,  if  a  client  it  seems  probable  that  the  accused  person 
■pplisB  to  a  legal  adviser  for  advice  in-  may  have  ctinsulted  his  legal  adviser,  not 
tending  to  facilitate  or  to  guide  the  client  after  his  commission  of  the  crime,  for  the 
in  the  commission  of  a  crime  or  fraud,  the  legitimate  purpose  of  being  defended,  but 
legal  adviser  being  ignorant  of  the  purpose  before  the  committing  of  toe  crime  for  the 
for  which  his  advice  is  wanted,  the  com-  pnrpose  of  being  aided  or  helped  in  com- 

:— »j-,ji  between  the  two  is  privileged."  mittiiig  it. 

—  "— 'd  that  no  anon  prinle^ 
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controverted  and  refatei*(J)    The  great  object  of  the  rnle  seems 

*  !□  Bolton  r.  Corp.  of  Liverpool,  I  My.  t  K.  S8,  per  Lord  Cbaacellor  Brongbsm; 
and  in  Fearae  s.  Pescw,  11  Jar.  52,  by  Knight  Bnicc^  T.  C.  In  the  folloniiig  obwr- 
*4tiolis  oF  thin  launcil  judge  we  Iibtg  the  view  at  present  t&ken  of  this  vexed  question 
in  EriKlstld.  "  Tbat  cases  laid  before  counei-l,  on  behalf  of  a  client,  stand  npon  tlw 
lams  footing  aa  other  profnaioDal  coiomnnicationa  from  the  client  to  the  connwl  and 
Holicitor,  or  to  either  of  them,  may,  I  auppoar,  be  aasumed  ;  and  that,  aa  far  aa  any 
diacovery  by  the  aolicitor  or  couneel  is  concerned,  tbe  question  of  the  eiiletence  or  non- 
existence of  any  anit,  claim,  or  dispute  is  immaterial,  --  the  law  proridinK  for  tba 
client's  protection  in  each  state  of  tircuniBtancee,  and  in  each  eqaaily,  ia,  I  suppoae. 


a  disputable  point.     I  snnpoae  Cromack  u.  Heathcote  (2  Brod.  k  Bing.  4]  t< 

aw  nniTenmlly  aoceded  to,  and  the  doctrine  of  this  conrt  to  haTe  been  GorrecU;  Etateo 

J  Lord  Lyatlburst,  in  Herring  v.  Clobery  (1  PhiL  SI),  when  he  said,  '  I  lay  dawn 


tween  the  client  and  tbe  si 

are  privileged  commonicatii      ,         ^..  __.„ ,._  _..„_  _ , 

not  of  the  attorney.*  Thia  I  tnke  to  be  not  a  peculiar  bnt  a  eeneral  mle  of  jurispru- 
dence. The  civil  law,  indeed,  considered  tbe  advocate  and  client  bo  identlGed  or 
bound  toffether,  that  the  advocate  was,  I  believe,  generally  not  allowed  to  be  a  wttneai 
for  the  client.  '  Ne  patroni  in  causa,  eni  pstrocinium  pneatitenint,  tfstimouinm 
diuant,'  says  the  Diooat  {Di^.  lib.  22,  tit.  S,  1.  25).  An  ola  jnrist,  indeed,  appears  to 
have  thought,  that,  by  putting  an  advocate  to  tbe  torture,  be  might  have  marie  a  good 
witness  for  hia  client ;  but  this  seems  not  to  have  met  with  general  approbation.  Pw- 
fesBors  of  the  law,  probably,  were  not  disposed  to  enconiage  the  dogma  practically. 
Voet  puts  the  communications  betweeo  a  client  and  an  advocate  on  the  footing  of  those 
between  a  penitent  and  his  priest.  He  says  :  *Non  etiam  advocatus  ant  procurator  in 
ca  caosacui  patroeinium  pmstitit  ant  procurationem,  idonena  testis  eat,  sive  pro  clients 
aive  contra  euro  prodacatur ;  saltern  non  »d  id,  ut  paadere  cogeratur  ea,  qiis  non  ali- 
unde qnam  ex  revelatione  clientis,  comperta  habet ;  eo  modo,  quo,  et  sacerdoti,  revelare 
ea  quiB  ei  auriculari  didicit  conftssiane,  niifai  eat,'  Now,  whether  laying  or  not  lay- 
ing streaa  on  the  observations  made  by  the  late  Lotd  Chief  Baron,  in  Knight  r.  Lord 
Waterford  (2  Y.  &  C.  40,  41),  — obiervatiotis,  I  need  not  say,  well  worthy  of  atten- 
tion, —  I  confess  myself  at  a  loss  to  perceive  any  substantwl  difference,  in  point  of 
reason  or  principle  or  convenience,  between  tlte  liability  of  the  client  and  that  of  his 
counsel  or  solicitor,  to  disclose  the  client's  commonications  made  in  confidence  profet- 
■ionally  to  either.  True,  the  client  is,  or  may  be  compellable,  to  disclose  all  that, 
before  he  consulted  the  oonnsel  or  aolicitor,  he  knew,  believed,  or  had  seen  or  heard  ; 
bnt  the  queation  is  not,  I  apprehend,  one  as  to  the  greater  or  leas  probability  of  more 
or  less  damage-  The  qnestion  is,  I  suppose,  one  of  principle,  —  one  that  ought  to  be 
decided  according  to  certain  rules  of  junspnidenca  ;  nor  is  the  exemption  of  the  solici- 
tor or  counsel  from  oompnisory  discovery  confined  to  advice  given  or  opinions  atatad. 
It  extends  to  facts  communicated  by  the  client.  I^ld  ELdon  has  said  (IS  Vea.  267)  : 
'  The  case  might  easily  be  put,  that  a  most  honest  man,  so  changing  his  sitaatioo, 
might  communicate  a  net,  appearing  to  him  to  have  no  connection  with  the  case,  and 
yet  the  whole  title  of  his  former  client  might  depend  on  it.  Though  Sir  John  Strange'* 
opinion  was,  that  an  attorney  might,  if  he  pteaaed,  give  evidence  of  his  clieut's  secret^ 
1  take  it  to  be  clear,  that  no  court  woald  permit  him  to  ^ve  anch  evidence,  or  would 
have  any  difilculty,  if  a  solicitor,  voluntanly  changing  his  situatJon,  was,  in  his  new 
character,  proceeding  to  communicate  a  material  fact.  A  short  way  of  preventing  bin: 
would  be,  by  striking  him  off  the  roll.'  But  aatoa  damage  ;  a  man,  having  laid  a  casa 
before  connsel,  may  die,  leaving  all  the  rest  of  mankind  ignorant  of  a  blot  on  his  title 
■tated  in  tbe  case,  and  not  discoverable  by  any  other  meana.  The  whole  fortunes  of  his 
family  may  tniu  on  the  question,  whether  the  case  shall  be  discovered,  and  maybe  sub- 
¥ertad  by  its  discdvery.  Again,  the  client  is  certainly  exempted  from  liability  to  dis- 
oover  commnnications  between  himself  and  his  counsel  or  solicitor  after  btigatdoii 

{b)  The  leading  cue  among  the  later  commnnieation  between  himself  snd  hit 

ones  on  this  point  in  England  is  Minet  legal  adviser,  which  his  l^al  adviser  could 

«.  Morgan,  Ij.  K.  8  Ch.  8S1,  which  affirms  not  disclose  without  his  permisuon,  al> 

the  broad  principle  that  no  one  caa  be  though  it  may  have  been  made  before  any 

oompeUed  to  discloae  to  the  Court  any  dispute  anwe  aa  to  the  matter  leferred  tft 
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plainly  to  reqoire  that  the  entire  professional  intercourse  between 

commenced,  or  aflra  the  eommencement  of  s  ditpnte  ending  in  liluatioD  ;  at  )e*«t,  if 
they  relate  to  the  dispute,  or  mstter  ia  lUapiite.  Upon  thia  I  Drad  scarcelj  refer  to  a 
class  of  authorities,  to  which  Huriies  v.  Biadulph  (4  Run.  190),  If  iu  v.  Xorthem  and 
Ewtern  Railway  Company  (3  Myl.  &  Cr.  355),  before  the  present  Lord  Chancellor,  ia 
hli  former  chaocellorehip,  and  Holmea  v.  Baddelay  (1  Phil.  *7S),  decidBd  by  Lord 
Lyndhant,  belong.  But  what,  for  the  purpose  of  ducoveiy,  is  the  distinction  in  point 
of  reaaon,  or  priacipie,  or  justice,  or  couTenieuce,  between  inch  communicatioiia  and 
those  which  differ  from  them  only  in  this,  that  they  precede,  inaCaad  of  followitig,  the 
actual  arising,  not  of  a  canae  for  diapate,  but  of  a  oiapate,  I  have  naver  hitherto  been 
abla  to  perceiTe.  A  man  Is  ia  pos*etiuon  of  an  estate  u  owner ;  be  is  not  nnder  any 
fiduciary  obligatioD  ;  he  finds  a  flaw,  or  a  auppoeed  flaw,  in  his  title,  which  it  ia  not, 
in  point  of  law  or  equity,  hia  duty  to  discloae  to  any  person  ;  he  beiieves  that  the  flaw 
or  sapposed  defect  ia  not  known  to  the  only  peraan,  who,  if  it  is  a  defect,  is  entitled  to 
take  ailvaatage  of  it,  but  that  this  penoo  may  probably  or  possibly  soon  hear  of  it, 
and  then  institute  a  suit,  or  make  a  claim.  Under  this  ajiprehenaion  Le  couaulta  a 
solicitor,  and,  through  Che  solicitor,  lays  a  case  before  the  counsel  on  the  snhject,  and 
recetvea  hia  opinion.  Some  time  afterwards  the  apprehended  adversary  becomes  an 
actual  adreisary,  for,  comioK  to  the  knowledge  of  the  defect  or  supposed  flaw  in  the 
title,  he  makes  a  claim,  and,  after  a  preliminary  correspondence,  commencea  a  suit  ia 
•quitj  to  enforce  it ;  but  between  the  mmmencement  of  the  correspondence  and  the 
actnal  institution  of  the  suit,  the  man  iu  poasesoiou  again  consults  a  lulicitor.  and 
throngh  him  asain  lays  a  case  before  counsel.  AcL-ording  to  the  respondent's  argument 
before  me  on  this  occasion,  the  defendant,  in  the  instance  that  I  have  supposed,  is  at 
cleaiij  bound  to  disclose  tbe  first  consultation  and  the  first  case,  as  he  is  clearly 
exempted  from  discovering  the  second  consultation  and  the  seoocid  case.  I  have,  I 
repeat,  yet  to  learn  that  snoh  »  distinction  has  auy  foundation  in  reaaon  or  coiivenienoe. 
The  dlscorery  and  vindication  and  establishment  of  truth  are  main  purposes,  certainly, 
of  the  existence  of  courts  of  justice ;  atill,  for  the  obtaining  of  theee  objects,  which, 
however  valuable  and  important,  cannot  be  usefully  pursued  without  modetation,  can- 
not be  either  usefully  or  creditably  pursued  unfairly,  or  gained  by  unfair  means,  —  not 
every  channel  is  or  ought  to  be  open  to  them.  The  practical  inefficacy  of  torture  ia 
not,  I  suppose,  the  moat  weighty  objectioa  ta  Chat  mode  of  examination  ;  nor,  prob- 
ably, would  the  purpose  of  the  mere  disclosure  of  truth  have  been  otheru-ise  than  ad- 
vanced by  a  refusal  on  the  part  nf  the  Lonl  Chancellor,  in  1815,  to  act  against  the 
solicitor,  who,  iu  the  cause  between  Lord  Cholmondeley  and  Ijord  Clinton,  had  acted 
or  proposed  to  act  in  the  manner  which  Lord  Eldon  thought  it  right  to  prohibit. 
Truth,  like  all  other  good  things,  may  be  loved  unwisely,  may  be  pursued  too  keenly, 
may  cost  too  much.  And  surely  the  meaDoess  and  the  mischief  of  prying  into  a  man  a 
confidential  consultations  with  his  legal  adviaer,  Che  general  evil  of  infusing  reserve 
and  disaimalatlon,  nneaainessand  suapieion  and  fear,  into  thoae  commnnications  which 
Rinst  take  place,  and  which,  nnless  in  a  condition  of  perfect  security,  muat  take  plac* 
nselesaly  or  worse,  are  too  great  a  prize  to  pay  for  truth  itseif."    See  11  Jnr.  pp.  E4,  S5; 


p.  Harquis  of  Winchester,  10  Ring.  330,  37fi,  454,  455;  Nias  v.  Northern,  &c.  Railway 

Co.,  3  My.  k  C.  856,  357  ;   Buubury  v.  Bunbnty,  2  Beav,  173  ;  Herring  i;.  Clobery, 

1  Phil.  91 ;  Jones  B.  Pugh,  Id.  9S  ;  Law  Mag.  ( London)  vol.  xviL  pp.  Sl-74,  and  vol. 

[.  jvp.  107-123  ;  Holmes  n.  Baddeley,  1  Phil.  Ch.  478.     Lord  Langdale  has  held. 


I  client,  as  to  discovery,  was  not  coextensive  with  that  of  hia 
theierore  he  compelled  the  son  and  heir  to  discover  a  case,  which  1ib4 
been  submitted  to  counsel  by  his  father,  and  had  come,  with  the  estate,  to  his  hands. 
Greenlaw  v.  King,  1  Beavan,  137>     But  his  opinion,  on  the  general  qnestion,  whether 

{c)  And  in  Minet  p.  Morgan,  L.  R.  8  questions  connected  with  matters  in  dia- 

Ch.  361;  Fearsev.  Pearse,  ISL.  J.  Gh.  1&3,  pute  in  the  suit,  although  made  before  any 

and  Lawrence  v.  Campbell,  4  Drew.  4S5,  litigation  was  contemplsted.     When  the 

were  approved,  and  all  the  former  deciaions  attorney  acta  for  two  parties  in  a  negotia- 

revievred.      And  it   was  distinctly   held,  tion,   ss  for    mortgagor   and    mort^igpe, 

that  a  plaintiff  will  not  he  compelled  to  what  comes  to  him   aa  an   attorney  far 

produce   confidential    correspondence   be-  either  is  proCecCed.     Doe  e.  Watkius,   8 

tweea  himself  or  bis  predeceraon  in  title  Bing.  N.  C.  421 ;  Doe  v.  Senton,  2  A.  A 

and  their  aevenl  Bolidtora,  with  respect  to  £.  171  i  Beynell  9,  S^ye,  10  Beav.  51. 
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client  and  attorney,  whatever  it  may  have  consiBted  in,  ahaald  be 

protected  by  profound  flecreiy.' 

§  240  a.  opiuion  of  coansoi  protected.  In  regard  to  the  obliga- 
tion of  the  party  to  discover  and  produce  the  opinion  of  counsel, 
rariotiB  distinctiona  have  been  attempted  to  be  set  up,  in  favor  of 
a  diacorery  of  communicatiooa  made  before  litigation,  though  in 
contemplation  of,  and  with  reference  to,  such  litigation,  which 
afterwards  took  place;  and  again,  in  respect  to  communications 
which,  though  in  fact  made  after  the  dispute  between  the  parties, 
which  was  followed  by  litigation,  were  yet  made  neither  in  con- 
templation of,  nor  with  reference  to,  such  litigation;  and  ^;aia, 
in  regard  to  commuaicatioos  of  cases  or  atatements  of  fact,  made 
OD  behalf  of  a  party  by  or  for  hia  solicitor  or  legal  adviser,  on  the 
subject-matter  in  question,  after  litigation  commenced,  or  in  con- 
templation of  litigation  on  the  aame  subject  with  other  persona, 
with  the  view  of  asserting  the  aame  right ;  but  all  these  distinc- 
tiona have  been  overruled,  and  the  commnnications  held  to  be 
within  the  privilege.'  And  where  a  ceitui  que  tnitt  hied  a  bill 
against  his  trustee,  to  set  aside  a  purchase  by  the  latter  of  the 
tmst  property,  made  thirty  years  back ;  and  ihe  trustee  filed  big 
cross-bill,  alleging  that  the  cestui  que  trutt  had  long  known  his 
situation  in  respect  to  the  property,  and  had  acquiesced  in  the 
purchase,  and  in  proof  thereof  that  he  had,  fifteen  years  before, 
taken  the  opinion  of  counsel  thereon,  of  which  he  prayed  a  dis- 
covery and  production, — it  was  held  that  the  opinion,  as  it  was 
taken  after  the  dispute  had  arisen  which  was  the  subject  of  the 
original  and  cross-bill  and  for  the  guidance  of  one  of  the  parties 
in  respect  of  that  very  dispute,  was  privileged  at  the  time  it  was 
taken ;  and  as  the  same  dispute  was  still  the  subject  of  the  liti- 
gation, the  communication  still  retained  its  privilege.'  But 
where  a  bill  for  the  specific  performance  of  a  contract  for  the  sale 
of  an  estate  was  brought  by  the  assigneea  of  a  bankrupt  who  has 
sold  it  under  their  commission,  and  a  cross-bill  was  filed  against 
them  for  discovery,  in  aid  of  the  defence  it  was  held  that  the 
privilege  of  protection  did  not  extend  to  professional  and  confi- 


ISJur.  878. 

'  Thus,  what  the  sttoniey  «ho,  namely,  the  dettrnction  of  as  iiutrament,  wa*  neld 
privilcf^ed.     Robson  n.  Eamp,  G  Eip,  GS. 

I  Lord  WaUiagkam  e.  Goodricke,  8  Hnre,  122,  ISS  ;  HnghM  v.  Biddnlph,  i  Roaa. 
leo  ;  Vent  v.  Pacay,  Id.  198  ;  Claaett  v.  Philliiw,  8  Y.  *  C.  83 ;  Comba  fl.  Corp.  of 
Lond.,  1  Y.  &C.  6S1  ;  Holme*  e.  Baddeley,  1  Phi).  Ch.  476. 

■  Wood*  ■.  yfooit,  9  Jur.  61G ;  par  Sir  J.  Wignm,  T.  C.  , 
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dential  commnnicationa  between  the  defendaatB  and  their  coon- 
Bel,  reapecting  the  property  and  before  the  sale^  but  only  to  such 
aa  had  passed  after  the  sale ;  and  that  it  did  not  extend  to  com- 
munications between  them  in  the  relation  of  principal  and  agent; 
nor  to  those  had  by  the  defendants  or  their  counsel  with  the  in- 
eolrent,  or  his  creditors,  or  the  proyisional  assignee,  or  on  behaU 
of  the  wife  of  the  iuaolvent." 

§  24L  HimiiiiantB  of  utia  proteotsd.  Upon  the  foregoing  prin- 
ciples it  has  been  held,  that  the  attorney  is  not  bound  to  produce 
tUle-deedt,  or  other  documents,  left  with  him  by  his  client  for 
professional  advice;  though  he  may  be  examined  to  the  fact  of 
their  ezistence,  in  order  to  let  in  secondary  evidence  of  their  con- 
tents, which  must  be  from  some  other  source  than  himself.^  (a) 
But  whether  the  object  of  leaving  the  documents  with  the  attor- 
ney was  for  professional  advice  or  for  another  purpose,  may  be 
determined  by  the  judge.'  If  he  was  consulted  merely  as  a  con- 
veyancer, to  draw  deeds  of  conveyance,  the  communications  made 
to  him  in  that  capacity  are  within  the  rule  of  protectiou, "  (i)  even 
though  he  was  employed  as  the  mutual  adviser  and  counsel  of 
both  parties ;  for  it  would  be  most  mischievous,  said  the  learned 
judges  in  the  Common  Pleas,  if  it  could  be  doubted,  whether  or 
not  an  attorney,  consulted  upon  a  man's  title  to  an  estate,  were 
at  liberty  to  divulge  a  flaw.*  (c)    Neither  does  the  rule  require 

■  BobiMOQ  V.  Flight,  8  Jar.  8SS,  per  Ld.  I^DgdalB. 

1  Brard  o.  Ackermin,  6  Eap.  IIS;  Doe  e.  HmtIb,  G  C.  &  P.  6&2;  Jocltion  v.  Bur- 
tH,  11  Johns.  S91  ;  Dale  r.  Liriugiitoii.  i  Wend.  SSS  j  Brandt  v.  Eteio,  17  Johns.  3H5; 
Jukton  D.  UcTe;,  18  Johan.  330  ;  B«vu]  e.  Watera,  1  H.  &  H.  235 ;  Eicke  v.  Ifokes. 
Id.  303 ;  Mills  a.  Oddy,  fi  C.  &  P.  728  ;  Marston  •>.  Domu,  Id.  SSI  ;  a.  c.  1  Ad.  & 
El.  31,  explained  in  Hibbertv.  Knight,  12  Jar.  16!  j  Bate  *.  Einsej,  1  C.  H.  &  R. 
38 ;  Doe  v.  Rosa,  7  M.  ft  W.  103 ;  If  Uon  v.  Mnyoh,  1  H.  ft  Rob.  70  i  Dariea  r. 
Watem,  9  U.  ft  W.  808  ;  CoatM  i>.  Birch,  1  G.  k  D.  ilt ;  1  DoirL  P.  C.  GIO  ;  Doe  v. 
Laugdon,  13  Q.  B.  711. 

*  Reg.  V.  Jones,  1  Denis.  Cr.  Cas.  I8S. 

*  Cromack  o.  Heathcote,  2  Brod.  &  Bing.  i ;  Parker  v.  Carter,  i  Unuf.  278  ;  bm 
■lao  Wilson  r.  Troup,  7  Johns.  Ch.  25.  I  The  vas  employed  aa  the  conveyancer  and 
mutual  counsel  of  both  parties,  either  of  them  may  compel  the  production  of  the  deeda 
mi  papers,  in  a  subsequent  suit  betweeo  themselvea.  So  it  wu  held  in  chancery,  to  k 
rait  by  the  wife  against  the  husband,  for  specific  uerformance  of  an  agreemeDt  to 
charge  certain  estates  with  her  jointure.     Warde  e.  Warde,  15  Jur.  759. 

*  Cromack  n,  Heathcote,  2  B.  ft  B.  1 ;  Doe  v.  Seaton,  2  Ad.  ft  EL  171  i  Clay  s. 
WtUiams,  2  Manf.  lOE,  122  ;  Doe  b.  Watkins,  3  Bing.  N.  C.  421. 

(a)  Stokoer.  St.  Fan],  Mini],  ft  Msnit.  proper  sense  of  the  terms.  The  party 
By.  Co.,  10  Minn.  546  ;  Brandt  n.  Klein,  employing  him  has  do  rensou  to  believe 
17  Johns.  335.  that  the  communications  made  to  him  am 

(b)  Crane  d.  Barkdoll,  E9  Hd.  G34  ;  privileged,  aa  he  is  in  no  sense  a  member 
Getzlaff  V.  i^lioier,  18  Wis.  297.  Bnt  in  of  the  legal  profesaioD  or  in  any  way 
Peniuylvania,  the  rule  is  that  commnnica-  amenable  to  the  control  of  the  Court  as  an 
tions  to  couveyancert  ai  melt  are  not  officer  thereof."  Matthew's  Eatate,  S  Pa, 
privilEqjed.      "A    conreyaneer   ia  not   a  L.  J.  R.  119. 

Icgil  wviset  or  prorNsional  adviser  In  any        («)  A  mle  Is  aatabliih«d  In  th*  Unlttd 
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any  regular  retainer,  u  comisel,  nor  aaj  pariiciilar  fonn  of  ap- 
plication or  engagement^  nor  the  payment  of  fees.  It  is  enoo^ 
that  he  was  applied  to  for  advice  or  aid  in  hie  professional  char- 
acter.* But  this  character  most  have  been  known  to  Qie  ^pli- 
cant;  for  if  a  person  ^oald  be  consulted  confidentially,  on  the 
supposition  that  he  was  an  attorney,  when  in  fact  he  was  not  one, 
he  will  be  compelled  to  disclose  the  matters  commanicated.*{(I) 

§  242.  Bxoapt  wbon  the  ittonwr  !■  alxo  a  vrnxtj.  This  rule  is 
limited  to  cases  where  the  witness,  or  the  defendant  in  a  bill  in 
chancery  treated  as  such,  and  so  called  to  discover,  leaxned  the 
mattei  in  question  only  as  counsel,  solicitor,  or  attorney,  and  in 
no  other  way.  If,  therefore,  he  were  a  party  to  the  tramaetum, 
and  especially  if  he  were  party  to  the  ^od  (as,  for  example,  if 
he  turned  informer,  after  beii^  engaged  in  a  conspiracy),  or,  in 
other  words,  if  he  were  acting  for  himself,  though  he  might  also 
be  employed  for  another,  he  would  not  be  protected  from  disclos- 
ing ;  for  in  such  a  case  his  knowledge  wonld  not  be  acquired  solely 
by  his  being  employed  profefl8ionally.'(<i) 

•  Foitar  «.  H«n,  12  Ptek.  89.  8«  ■!»  Bean  r.  Qoimby,  B  V.  H.  M.  An  KpjAie*- 
tlon  to  au  attOTney  or  lolidtor,  to  »dmics  moner  od  b  mortg^je  of  praparty  described 
in  a  forged  will,  uiowii  to  blm,  is  uot  a  priTiIwed  cammnDicstion  ai  to  the  will.  Ba^ 
«.  Farley,  1  DeniMH,  1B7-     And  Me  Rag.  v.  Jouei,  Id.  1S6. 

•  Fonntaia  v.  Yonng,  6  Ean,  118. 

>  GreeDOQgh  s.  GMkell,  1  My.  &  E.  108, 104  ;  Daaboroogh  v,  Ravlina,  S  H;l.  &Cr. 
615,  621-523  ;  Story  on  Eq.  PI.  SS  601, 602.  In  Duffin  v.  Smith,  Peake'a  Cas.  108,  Lord 
Kenyoa  recognized  thiji  pnnciiJe,  tbonf;h  he  nppliad  it  to  the  cue  of  an  attornsy  pra- 
paring  title-deeds,  treating  bim  aa  thereby  becoming  a  party  to  the  traaaaction  ;  but 
each  «i«  aoir  held  to  be  prafetMonal  conimiuiicatioDi. 

States  that  an  attorney  amployod  by  two  Id)  Barnes  ».  Harris,  7  Cmh.  (Maaa.) 

m  mora  partira  to  give  adnce  id  a  matter  576,  p.   S78  ;  Sample  v.   Frost,  10  Iowa, 

io  which  they   are   nrataally   interested  3SS. 

may,   on   litigation  subsequently  arising         (a)  Jeanea  e.   Fridenbnrgh,   S  Pa.   L. 

between   theDiaelrea,   be    examined    ta  a  J.  65.     Any  euch  commnnieation,  if  made 

witness  at  the  instanoe  of  either  of  the  in  the  furtherance  of  a  erimina!  pnrpoae,  is 

partiea  aa  to  communications  made  when  not  under  the  protection.     FoUett  >.  Jef> 

he  waa  acting  ai  attorney  for  all.     Ou-  feryes,   1    Sim.    k.  s.   17  ;    Chariton  v. 

lick    V.    Gulick,    Se    N.   J.    Eq.    BIS;  Coomhes,   82   L.   J.   Ch.   2S1  ;  Bank  of 

Uichael  n.  Foil,  100  N.  C.  139  ;  Cady  v.  Utica  p.   Heraerrau,  8  Barb.  (N.  Y.)  Ch. 

Walker,  S2  Mich.   1S7  :  Tyler  v.  Tyler,  G28  ;  People  d.  Sheriff,  29  Barb.  (N.  T.) 

1S6  111.  541 ;  Lynn  i.  Lyerie,  113  111.  134 1  827.     Bnt  then  must  be  more  than  a  ang- 

/n  re,  Bauer,  7S  CaL  812 ;  at  leaet,  when  geation  of  fVaud  in  general  terms,  in  otder 

the  cammunications   were   made  to    the  to  take  away  the  protection  of  this  rale, 

attorney  in    the   presence   of   the  other  The  fraud  relied  on  must  clearly  appear, 

Srty  (Colt  V.  HcCoonell,  116  Ind.  256  i  Higbee  o.  Dresser,  103,  Mass.  623. 
•odtriu  Company's  Appeal,  117  Pa.  St.  Facts  stated  to  an  attorney,  as  teaioiu 

fi37  i   Hanlon  b.  Doherty,  100  Ind.    37),  to  abow  tbat  the  canse  in  which   he  is 

the  commiuiicatiotii  then  not  being  con-  saaabt  to  be  ret«taed  does  not  conflict 

aidered   conhdential.      And    when    com-  with  the  interests   of  a  client  for  whom 

mnnicationa  to  the  attorney  are  mads  in  he  is  alnady  employed,  are  not  coufiden- 

the  preeenoe  of  strangers  they  are   not  tial  commanication*.    Beaton  a.  Fiiidl;^'* 

pririleged.    Whiting  v.  Barney,  80  K.  Y.  12  Pa.  St.  804. 
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§  243.  Pioteotleii  perpetuL  The  protection  giren  by  the  lav 
to  such  communicatioDB  does  not  cease  with  the  termiDation  ot 
the  suit,  or  otlier  litigation  or  buaineea,  in  which  they  were 
made;  nor  is  it  affected  by  the  party's  ceasing  to  employ  the 
attorney  and  retaining  another;  nor  by  any  other  change  of  rela- 
tiona  between  them ;  nor  by  the  death  of  the  client,  (a)    The  seal 

(a)  Thare  ii  uitlioritj    to  tbs  offset  nuking  auch  a  miver.      H«  Kpresenls 

that,  npoD  the  decease  ot  the  client,  id  him  umplv  ~in    reference    to   rights    of 

caMs  vhere  «  strict  adherence  to  tbi*  rale  propertj,  but  not  in   leTercDce  to  those 

would  render  it  inconstetent  with  it*  ob-  rignta  which   pertain    to  the   persoD  or 

Ject,  the  privilege  nia;  be  waived  by  the  character  of  the  teitator.     It  one,  npte- 

representAtive   of     the   deceased    client,  senting  tbe  property  of  a  client,  can  wuve 

Honia  w.   Horria,   119   Ind.   MS;   Lay-  the  aaal  of  the   etatnte   because  he  reu. 

man'a  Will,   id  Hinn.   S7S ;   RobbsU  v.  reaenti    the    property,    then    the    right 

Jackeon,   15   Jar.    1117  ;    Blackburn    s.  to  uske  the  waiver  would  exist  as   well 

Cnwforda,  8   Wall    17S.    Bot  in  New  before  death  as  after,   and    the   general 

.    York,  this  point  has  been  thoroughly  dis-  aasignee  of  a  patient  for  the  purpose  of 

ousaed  in  connection  with  the  privil^e  protecting  the  aasigncd  estate,  could  make 

then  created  b;  M«tat«vand  given  to  a  the  waiver;  yet  it  haa  been  held  that  ail 

{Mtient   aa   to    his   diaoloaores    to      hit  assignee  In  baakruptoy  is  not  empowered 

phyiioian,  and  the  oourts  have  arrived  at  to   consent    that    the    professional    com- 

the  rale  that  after  the  death  of  a  client  munications  of  his  assignor  shall  be  dis- 

the  privilege   cannot  be  waived  by  any  closed.     Bowman  e.   Norton,  6  C.  A  P. 


person,  but  is  perpetual,     Loder  v.  Whef.  177."    The  court  in  Weatover  r 

^1  111  N.  ¥.  '24B  ;  Weatover  ».  *tQa  ance  Co.,  supra,  then  jiroceeda  to  diacati 
Ins.  Co.  BB  H.  Y.  S6.  But  althouxh  the  case  of  Ediiigton  v.  Mutual  Life  In> 
the  privilege  ceimot  be  waived  after  tnn  surance  Co.,  67  N.  Y,  18£>,  and  show  that 
death  of  die  client  or  patient,  yet  the  that  case  did  not  decide  thiit  a  personal 
admission  of  the  evidence  of  the  attorney  repreaentative  could  w^ve  the  protection 
is  snlgect  to  the  mme  rules  as  other  evi-  of  the  statute,  but  that  the  personal  repre- 
dence  ;  and,  althoagh  incompetent,  yet  sentative  or  asiigDee  of  the  patient  could 
if  it  is  not  objected  to  at  the  right  time,  make  the  objection  to  the  evidence  for- 
the  party  who  should  have  ol^ected  to  its  bidden  by  the  statute  ;  and  continuei 
inoooipetency,  if  he  wished  to  avail  him-  farther  that  that  esse  might  hHve  gone 
aelf  thereof,  cannot  anerwsrds  impeach  further,  and  held  that  any  party  to  an  ac- 
the  competency  of  the  testimony,  lloyt  tjnn  could  make  the  objection,  as  the  evi- 
V.  Hoyt,  112  S.  Y.  GIS.  This  tatter  case  dence  in  itself  is  objectionable,  unless  the 
cites  the  case  of  Weatover  e.  £tna  Life  ol^ection  be  waived  by  the  person  for 
In*.  Co.,  tupra.  In  which  case  the  court  whose  protection  the  statutes  were  en- 
*aya  ;  "The  purpose  of  the  laws  would  acted.  It  is  further  held  in  New  York, 
lie  thwarted  and  the  policy  intended  to  be  that  the  atatnte  does  not  applv  to  crim~ 
promoted  thereby  would  be  defeated,  if  inal  cases  where  its  prohibition  u  invoked 
death  removed  the  seal  of  secrecy  from  solely  for  the  pri)t«cli'>n  of  the 
...-, ,   ..._, ....   .  .......    .    ,j[J^..     ,       .. 


and  disoloenrea  which  a  and  not  at  all  for  the  benefit  or  protection 

patient  should  make  to  his  physician,  or  of  the  patient  who  was  dead,  a  waiver  of 

a  client   to   his  attorney,   or  a  penitent  the  prohibition  therefore  beconiins   im- 

to  hia  priest.      Whenever   the    evidence  possible.     Fierson  t.  People,  79  N.  Y.  i2t. 

oomee  within  the  purview  of  the  statnte  The  privilege  of  this  rule  is  also  waived 

it  is  absolutely  prohibited  and  may  be  if  the  party  entitled  to  it  has  in  a  previous 

objected  to  by  any  one  unless  it  be  waived  trial  put  the  doctor  or  lawyer  on  the  wit* 

by  the  penon  for  whoee  benefit  and  pro-  ness-stand  to  testify  as  to  the  facts  oon> 

tectioD  the  statutea  ware  enacted.     After  tained  in  such  communicationa.     The  ban 

one  haa  ^ne  to  his  glare,  the  living  are  of  secrecy  having  been  once  removed  hj 

not  permitted  to  impair  his  fame  and  dis-  the  patient  or  client,  and  the  information 

Rrace   bis  memory  by  dragging   to   the  having   been  lawfully  made   public,   the 

light    communimtiaDs    ana      disclosurea  court    holds   that    tne   right   to    otyect 

nuda  onder  the  s^  of  the  statntea.     An  further  thereto    ie  gone.      HcKinney  «. 

executor  or  administrator   does    not   re-  Grand  St.  eto.,   R.   B.  Co.,    104  H.  Y. 

piMent  the  deceased  for  the  purpose  ol  SG5. 
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(d  the  law,  once  fixed  upon  them,  remaint  forever;  urdeti  removed 
by  the  party  him»e\fy  in  whose  favor  it  was  there  placed.'  (£)  It 
is  not  removed  without  the  clieut's  consent,  even  though  the  in- 
terests of  criminal  justice  may  seem  to  require  the  production  of 
the  evidence.' (c) 

§  244.  ^Tben  tlw  attoraoy  moat  dtoolou.  This  rule  is  further 
illustrated  by  reference  to  the  cases,  in  which  the  attorney  may 
be  examined,  and  which  are  therefore  sometimes  mentioned  as 
exception*  to  the  rule.  These  apparent  exceptions  are,  where  the 
communication  was  made  before  the  attorney  mu  employed  as  such, 
or  (^terhis  employment  had  ceaied;  or  where,  though  consulted 
by  a  friend,  because  he  was  an  attorney,  yet  he  refused  to  act  as 
euch,  and  was  therefore  only  applied  to  as  a  friend;  or  where  there 
couid  not  be  said,  in  any  correctness  of  speech,  to  be  a  communis 
cation  at  all,  as  where,  for  instance,  a  fact,  something  that  was 
done,  became  known  to  him,  from  his  having  been  brought  to  a 
certain  place  by  the  circumstance  of  his  being  the  attorney,  hut 
of  which  fact  any  other  man^  if  Uiere,  would  have  been  equally 
conusant  (and  even  this  has  been  held  privileged  in  some  of  the 
coses) ;  or  where  the  matter  conmmicated  was  not  in  its  nature 
private,  and  could  in  no  sense  be  termed  the  subject  of  a  confi- 
dential disclosure;  or  where  the  thing  had  no  r^erenee  to  the 

>  Wilson  o.  Rastall,  4  T.  a  7CB,  per  Bnner,  J,  ;  Petrie's  Cue,  cited  wg.  4  T.  B. 
758 ;  Psrker  u.  Yates,  12  Uoore,  6S0  ;  Uerle  d.  More,  R.  &  H.  S90.  And  tbe  client 
does  not  waiTe  this  priTilecs  merely  bj  calling  tbe  attomev  aa  a  witness,  onless  he  aim 
himself  eiumines  him  in  chief  to  the  matter  privileged.  Vaillant  v.  Dodemead,  2  Atk. 
C24  ;  Waldron  t>.  Ward,  Stj.  449.  If  seTEral  clients  consult  him  respecting  their  com- 
mon businesa,  tbe  consent  of  tbem  all  is  necessary  to  enable  him  to  testify,  even  in  an 
action  in  which  only  one  of  them  is  a  party.  Bonk  of  Utica  v.  ilersereau,  S  Baib.  Cb. 
G28.  Where  the  party's  solicitor  became  trustee  under  a  deed  for  the  beitcGt  of  the 
client's  creditors,  it  was  held  that  communications  subsequent  to  the  deed  wen  atill 
]iriyileged.     Pritebard  v.  Foulkes,  1  Coop.  14. 

*  Kex  B.  Smith,  Phil.  &  Am.  on  Evid.  182  ;  Rex  v.  Dixon,  S  Bmr.  16S7  ;  Anon., 
8  Moss.  370  ;  Petrie'^  Casta,  supra.  But  see  Reg.  c.  Arerj,  8  G.  &  P.  Bit,  in  which  it 
was  held,  that,  where  tbe  same  attorney  acted  for  tbe  mortgagee,  in  lending  tbe  money, 
and  also  for  the  pnsoner  the  morteaonr,  in  preparing  the  mortgage  deed,  and  rvceiTed 
from  the  prisoner,  as  pert  of  his  title-deeds,  a  forgCKl  will,  it  was  held,  on  •  trial  for 


forging  the  will,  that  it  was  not  a  privileged  communication;  aud  the  attorney  w 
bound  to  produce  it.     See  also  Shore  c.  Bedford,  G  Han.  &  Orang,  St71. 

(b)  See  antt,  {  237,  note.     A  rule  has  of  tbe  priTilege  has  been  removed  by  hia 

grown  up  in  several  States,  and  is  aome-  own  set     People  v.   Gallagher,  7G  Mich. 

tunes  enacted  by  statute,  as  will  be  seen  GIG  ;  State  v.  tall,  48  Uiiiu.  37S. 

by  refereneetothe  atatutea,  citedin  noteto  (e)    And  if   the  attorney   cannot  say 

section  237,  that  when  one  who  is  accused  whether  the  commnnicalion  came  to  him 

of  a  crime  or  is  a  party  or  witness  to  a  wbi^e  acting  m  counsel,  or  was  made  bj 

civil  suit,  goes  upon  the  stand  aa  a  wit-  the  client  while  under   examination  at  » 

nesa  and  testifies  as  t«  tbe  facts  contained  witness,  the  client,  being  on  ttial  on  ■& 

in  his  communications  to  his  attorney,  he  indictment.  Is  entitled  to  the   benefit  of 

has,  by  ^ing  upon  the  stand  and  testi-  the  doubt.     People  v.   Atkinson,  40  CtL 

lying,  waired  bis  privilege,  as  tbe  reaaoa  281. 
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pn^tuicmal  emftoymtml,  thoo^  disclosed  while  the  lelation  of 
attoniey  and  clioit  sabsisted;  or  where  the  attorney,  baring 
made  himself  a  wmbaaHmtg  witnen,  and  thereby  assumed  another 
character  for  the  occasion,  ad<q)ted  the  duties  which  it  imposes, 
and  became  boond  to  give  eridence  of  all  that  a  subscribing  wit- 
nesB  can  be  required  to  proTe.  (a)  In  all  soc^  cases,  it  is  plain 
that  the  attorney  is  not  called  apon  to  disclose  matters  which  he 
can  be  said  to  bare  learned  by  communication  with  his  client,  or 
on  his  client's  behalf  matters  which  vere  so  committed  to  him, 
in  his  cspacity  of  attorney,  and  matters  which  in  that  capacity 
alone  he  had  come  to  know.' 

§  245.  Same  aobject.  Thus,  the  aaomey  majf  bs  eompeUed  to 
disclose  the  name  of  the  person  by  whom  be  was  retained,  in 
order  to  let  in  the  confessions  of  the  real  party  in  interest ;'  the 
character  in  which  his  client  employed  him,  whether  that  of 
executor  or  trustee,  or  on  his  private  account;'  the  time  when 


Aaoeaitj  v.  E.  oT  Aagittsea,  17  Hovell'a  SL  Tr.  123»-I214  ;  Qilfud  k.  Batas,  S  .M.  & 
W.  SI7 1  Bei  B.  Bremr,  0  C.  &  P.  3S3  ;  Lsren  v.  Vu  Baakirfc.  4  But,  309.  Com- 
nmiiicatioiii  betvcau  tlu  aoUcitor  and  one  of  hu  clients'  witneoo,  u  to  the  evideuM 
to  ba  given  by  the  witneai,  sre  not  priviUgad.  HukeoiiB  v.  Yao,  3  Curt.  S6S.  It 
^Malw  been  field,  tluU  eomiUDniotiona  between  a  taatator  and  the  (olicitor  who  pn- 
parad  hii  will,  tnpecting  the  will  and  the  tniat*  theteoT,  an  not  pcirileged.  RumsU 
*.  Jackaon,  15  Jar.  1117. 

1  Lav?  0.  Pope,  1  H.  I 
nidwr,  n  Wheat.  380  ;  Gowet  v.  E.aierj,  fl  Shapl.  i 

*  Beckwith*.BeDDar,  6C.  kP.  631.  Bat  aeit,  Ohiraok*.  Seiniekra,  11  WhfatSSO. 
S9S,  where  it  was  held,  that  counsel  could  not  disclose  whether  they  waM  smptoyed  to 
candnct  an  tjactmant  for  their  client  a*  lamUord  of  IKt  jtnmitat. 

(a)  This   point  was    thoron^bly    dia*  death,  and  that  the  testator  must  hare 

cnssed  in  a  recent  cue  in   New   York,  been  swara  that  hia  object  In  iDakins  a 

Will  of  WilliBBi  Coleman,  111  N.  T.  22d.  will  mi^ht  prove  to  be  ineffectual  nnleH 

The  evidence  in  that  caae  ahowed  that  the  these  witnemea  could  be  called  to  teati^ 

witnesses  in  qaestion  were  a  firm  tA  law-  to  the  ciroumat«nces  attecdinf;  its   aze- 

jen,  sod  were  employed  by  the  teataior  cution,    including   the    condition   of   hli 

In  their  professional  capacity  to  draw  his  mental  facultiM  at  that  time.     The  condl- 

will,  and  that  the  coDveraationa  offered  in  tion  of  the  teatator'a  mind,  as  evidenced 

evidence  were  bud   with    them    for    the  by  hii  actions,  ocndnct,  and  converaatioa 

tmrpcae  of  enabling  them  to  eiecnte  the  at  the  time  of  making  the  will,  is  a  part 

instmctioDa  of  the  testator.    These  inter,  of  the  rt»  gata  of  the    transaction,  and 

views  were  clearly  within  the  protection  witnesses  thereto  are  competent  to  s|)eak 

of  the  statnte,  and  were  iDadmiasible  as  thereof^   and    give    opliiiou*    In    relation 

evidence,  unless  by  reqaesting  his  lawyer*  thereto,   without   aoT   other     knowledge 

to  sabscribe  hia  will  the  rme  had  been  thereof  except  that  derived  from  hia  cod- 

expressly   waived    by   the    client.      The  doct  on  such  oooasiona  ;  and  the  testator 

oonrt  held  that  the  request  to  attest  a  being  presumed  to  know  this.  Is  held  to 

will  implies  not  only  information  in  the  have  meant  to  release  his  attomays  from 

testator  aa  to  the  neceni^  of  anch  aigiM-  their   professional    miviltea,    by    asking 

tare*  to  the    validity  of  the  instrument  them  to  suhecribe  nia  wQl,  as  mach  u 

executed,  bat  also  knowledge  of  the  ot>>  if  he  had  put  them  on  the  witness-standi 

ligaUona  which  the  witnesses  assume   in  McKinney  r.  Giand  BL  lo.  fi.  IL  Co.  lOi 

repeat  to  the  proof  thereof  after  hii  N.  V.  U3. 
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an  inatrnment  wtB  put  into  bis  hands,  bat  not  its  condition  and 
appearance  at  that  time,  as,  vhetber  it  was  stamped  or  indorsed, 
or  not;'  tbe  fact  of  his  paying  over  to  his  client  moneys  col- 
lected for  him;  the  execation  of  a  deed  by  his  client,  which  he 
attested ;  *  (a)  a  statement  made  by  him  to  the  adTerse  party.'  He 
may  also  be  called  to  prove  the  identity  of  hiB  client;^  the  fact 
of  big  having  sworn  to  hia  aoBwer  in  chancery,  if  he  were  then 
present ;  ^  nsury  in  a  loan  made  by  him  as  broker,  as  well  as  at- 
torney to  the  lender;'  the  fact  that  he  or  his  client  is  in  posses- 
sion of  a  certain  document  of  his  client's  for  the  purpose  of 
letting  in  secondary  evidence  of  its  contents;*  and  his  client's 
handwriting.  *>  Bat  in  all  cases  of  this  sort,  the  privilege  of  se- 
crecy is  carefully  extended  to  all  the  matters  professionally  dis- 
closed, and  which  he  would  not  have  known  but  from  his  being 
consulted  profesaionally  by  bis  client 

J  246.  PaparS  of  atmiEen  to  anlt.  Where  an  attorney  is  called 
upon,  whether  by  si^pcsna  dueet  tecum,  or  otherwise,  to  produce 
deeds  or  papers  belonging  to  his  client^  who  is  not  a  party  to  the 
suit,  the  court  wUl  inspect  the  documents,  and  pronounce  upon 
their  admissibility,  according  as  their  production  may  appear  to 
be  prejudicial  or  not  to  the  client ;  in  like  manner  as  where  a 

■  Wbeatley  g.  WilUuiu,  1  H.  k  V.  fiU ;  Br«wn  e.  Paywn,  fl  N.  H.  4U.  But  it 
tht  quntioD  were  sboot  a  Eanite  in  ■  dend  or  will,  be  migiit  b«  examined  to  tlie  qne«- 
tion,  whflOier  he  bad  ever  ae«ii  it  in  any  otber  pligbt  Bull.  N.  P.  284.  So,  as  to  ■ 
confeasion  of  tb«  Toinre  b;  hi»  client,  if  it  were  confeaaed  before  hia  retaiDer.  Cuti  >. 
Ficieriag,  1  Ventr.  107.  Bue  alao  Baker  «.  ArnoLd,  1  Cai.  S&S,  per  Thomptoo  uid 
LirlnK^ton,  JJ. 

*  Doe  o.  Andrews,  Cowp.  S4S  ;  Robwm  v.  Semp,  i  Igp.  SSG  j  a.  a  6  Eap.  KS  ; 
Sandford  v.  Remington,  2  Ves.  Jr.  U9. 

•  lUpoQ  D.  Davies,  3  Sev.  ft  M.  SIO  ;  Shore  «.  Bedford,  S  M.  ft  Or.  271  ;  Griffltb 
*.  Daviee,  6  B.  ft  Ad.  602,  orerraLitig  Oainsford  f.  Orammar,  S  Campb.  B,  emUra. 

•  Covp.  6ie  ;  B<Hikwltb  v.  Banner,  S  C.  ft  P.  SSI  ;  Hurdv.  Bfon)](b  1  C.  ft  P.  878; 
Bex  V.  Watkinaon,  2  Str.  112S,  and  note. 

1  BqH.  N.  p.  9S4  ;  Cowp.  S4S.  ■  Duffln  d.  Smith,  Peake'a  Caaa,  lOS. 

*  Ruvan  c.  Waters,  1  M.  ft  H.  3SS  ;  Gicke  v.  Nokea,  Id.  308  ;  Jackson  t>.  MnVey, 
18  Johns.  830  ;  Brandt  t>.  Klein,  17  Jobne.  SSfi;  Doe  v.  Boaa,  7  M  ft  W.  102  ;  Robeon 
V.  Kemp,  S  Eap.  US ;  Coatea  c.  Bireb,  S  Q.  &  2fiS  ;  Corenej  o.  TannahiU,  ]  Hill,  tS; 
Dww  B.  Collins,  le  Jur.  G6B ;  7  Eith.  889. 

><>  Hard  n.  Moring,  1  C.  k  F.  87S  ;  Jobnaon  g.  DaTCnui,  IB  Johna.  184  ;  i  Hawk. 
P.  0.  b.  2,  cb.  40,  f  8B. 

(a)  The  mere  fact  of  baring  ratatned  wMoh  ia  part  of  hta  clienVacaas  (AH«b  v, 
eonniet  is  not  a  privitq^  coromnnication  Root,  SB  Tex.  689).  And  it  ia  npon  the 
<Por^aw  P.  Leina,  1  Jur.  H.  a.  283)  ;  nor  nme  ([niaDd  that  connael  have  be«ll  held 
tbe  fact  tbat  be  drew  a  deed  for  hia  client  not  pnTlI^ed  from  diacioaiDg  the  fact  of 
and  the  date  wben  be  did  so  (Raadle  ■.  a  payment  made  to  tbe  client,  and  corn- 
Foster,  8  Tenn.  Ch.  S5B);  or  the  bet  tbat  mnnleated  by  bim  to  tbe  attorney,  for  tba 
be  baa  been  entrusted  with  money  by  bis  purpose  of  having  the  application  mad^ 
client,  and  where  be  deposited  it  (Jeauea  the  client  having  deceaMO,  since  this  ia 
p.  Fridenbnrgh,  8  Pa.  L.  J.  R.  IBS  ;  Wil-  not  in  any  senM  •  proresdonal  confidenMt 
liams  p.  YouDg.  40  Iowa,  140) ;  or  tbs  ClaA  «.  Bichud%  17  S.  Y.  69. 
auumer  tn  whicb  be  obtained  a  papei 
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vitaess  objects  to  the  prodaction  of  his  ovn  title-deeds.' (a)  -And 
the  seme  discretion  will  be  exercised  by  the  courts,  where  the 
doGomeats  called  for  are  in  the  hands  of  solicitors  for  the  as- 
signees of  bankrupts  ;*(S)  thot^  it  iras  at  one  time  thought  that 
Uieir  prodnctiou  was  a  matter  of  public  duty.'  So,  if  the  docu- 
ments called  for  are  in  the  hands  of  the  <^ent  or  »teward  of  a 
third  person,  or  even  in  the  hands  of  the  owner  himself  their 
production  will  not  be  required  where,  in  the  judgment  of  the 
court,  it  may  injuriously  t^ect  his  titia*  This  extension  of  the 
rule,  which  will  be  more  fully  treated  hereafter,  is  founded  on 
a  consideration  of  the  great  inoonTenience  and  mischief  which 
may  result  to  individuals  from  a  compulsory  disclosure  and  col- 
lateral discussion  of  their  titles,  in  cases  where,  not  being  them- 
selves parties,  the  whole  merits  cannot  be  tried. 

§  247.  CommnnieKtloiw  to  elersTinttii.  [The  text  of  this  sec- 
tion is  now  in  many  States  overruled  by  statutes  which  confer  a 
privilege  on  confessions  to  clei^men.  The  statutes  and  deci- 
lions  are  discussed  with  the  kindred  rule  as  to  physicians  in  the 
note  to  §  248,  poat"].  There  is  one  other  situation  in  which  the 
exclusion  of  evidence  has  been  strongly  contended  for,  on  the 

1  Copelind  v 
Phil.  &  Am 
;  TnTU  V.  January,  Id.  237. 

*  BalASon  o.  Burtaink,  i  E«p.  43  ;  Cohen  n.  Templar,  8  Stark.  2fl0  ;  Laiog 

r.  saurk.  38    "    ■■        "        ■   "    "  -....•) 

)  ;  Ball  V.  LoTi 

Lftw  &  Eq.  42d. 

■  Fearaoti  v.  Fletcher,  G  Eap.  SO,  per  Ld.  EllenboraDgh. 

•  Rei  V.  Hnnter,  8  C.  &  P.  S91  ;  Pickering  n.  Noyau,  1  R  &  C.  2S3  ;  Roberta  v. 
Slmpton,  2  Stark.  SOS  ;  Doe  v.  Thomaa,  9  B.  &  C.  sas  ;  Buli  b.  LoTblaud,  10  Pick.  9, 
11.  And  Ke  Doe  t.  Ungdon,  12  Q.  B.  711  ;  13  Jar.  W  ;  Doe  d.  Hertford,  13  Jur. 
ess.  H  broDgbt  aa  action  npon  bonda  a^inst  E,  in  which  the  opinion  of  eminent 
cooniel  had  been  taken  bj  the  plaiatilT,  apon  a  nsae  stated.  Afterwards  an  action  waa 
brought  b;  C  uainst  E  upon  other  similar  bond*,  and  the  eolicitor  of  H  lent  to  the 
•oKcitor  of  C  the  case  and  opinion  of  conniel  taken  in  the  former  »ait,  to  aid  him  in 
the  condact  of  the  latter.  And  npon  a  bill  tiled  by  E  against  C,  for  the  discDvetr  and 
prodaction  of  this  docament,  it  wai  held'to  be  a  privileged  commnnication.  Enthoveu 
B.  Cobb,  la  Jur.  11S2  \  17  Jur.  81  ;  15  £ag.  Law  &  Eq.  S77,  295. 

(a)  In  Volant  v,  Soyer,  18  C.  B.  S91,  of  hia  employment  aa  tha  BoHcitor  of  ths 

it  W4a  held  that  an  attorney  had  no  right  defendant  in  relation  to  anch  mattera,  and 

to  prodoce  or  to  answer  any  queadoni  trma   no  other  lonroB,"  the  court  held, 

concerning  the   natare  or  contents  of  a  Einderaley,  V.  C,  that,  to  be  pririleged, 

deed  or  other  document  entnuted  to  him  it  tunsC  be  "  a  confidantia]  commnnication 

professionally  by  his  client ;  nor  can  the  between  him  and  bin  client  in  the  charae- 

jndge  look  at  the  inBtmment,  with  a  riew  tar  of  hia  professional  relation  of  solicitor 

to  determine   whether    the   objectioii   to  and  client.     It  is  not  necesviry  to  ehow 

Kiring  tcttimoDj  in  regard  to  it  be  well  that  it  w««  secret,  but  it  mnst  pus  in 

loanded.  that  relation  ;    and    it    must  arise  from 

(6)  Where  a  witOMS  dadined  answer*  communications  by  the  client  to  the  ao- 

Ing,  on  the  ground  tlwt  "  his  knowledge  licitor,  or  solicitor  to  the  client."    Manb 

inqnired  after  had  been  aeqniiod  by  rirtua  «.  Keith,  S  JnT.  k.  b.  11S2. 
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ground  of  confidence  and  tbe  general  good,  namely,  that  of  a 
clergyman  ;  and  this  chiefly,  if  not  wholly,  in  reference  to  crimi> 
nal  conduct  and  proceedings;  that  the  guilty  conscience  may 
with  safety  disburdeD  itself  by  penitential  confeasions,  and  by 
spiritual  advice,  instruction,  and  discipline,  seek  pardon  and 
reliel  The  law  of  Papal  Rome  has  adopted  this  principle  in 
its  fullest  extent ;  not  only  exceptii^  such  confessions  from  the 
general  rules  of  evidence,  as  ve  have  already  intimated,  >  but 
punishing  the  priest  who  reveals  them.  It  even  has  gone  far- 
ther; for  Mascardos,  after  observing  that,  in  general,  persons 
coming  to  the  knowledge  of  facts,  under  an  oath  of  secrecy,  are 
compellable  to  disclose  them  as  witnesses,  proceeds  to  state 
the  case  of  confessions  to  a  priest  as  not  within  the  operation 
of  tbe  rule,  on  the  gronnd  that  the  confession  is  made  not  so 
much  to  the  priest  as  to  the  Deity,  whom  he  represents;  and 
that  therefore  the  priest,  when  appearing  as  a  witness  in  his 
private  character,  may  lawfully  swear  that  he  knows  nothing  of 
the  subject.  "Hoc  tamen  restringe,  non  posse  procedere  in 
sacerdote  producto  in  testem  contra  reum  criminis,  quando  in 
confessione  socramentali  fuit  aliquid  sibi  dictum,  quia  potest 
dicere,  se  nihil  scire  ex  eo;  quod  illud,  quod  scit,  scit  ut  Dens, 
et  ut  DeuB  non  producitur  in  testem,  sed  ut  homo,  et  tanquam 
homo  ignorat  illud  super  quo  producitur."'  In  Scotland,  where 
a  prisoner  in  custody  and  preparing  for  bis  trial  has  confessed  his 
crimes  to  a  clergyman,  in  order  to  obtain  spiritual  advice  and 
comfort,  the  clergyman  ia  not  required  to  give  evidence  of  such 
confession.  But  even  in  criminal  cases  this  exception  is  not 
carried  so  far  as  to  include  communications  made  confidentially 
to  clergymen  in  the  ordinary  course  of  their  duty.*  Though  the 
law  of  England  encourages  the  penitent  to  confess  his  sins,  "for 
the  unburthening  of  his  conscience,  and  to  receive  spiritual  eon- 

1  Supra,  9  329,  n.  By  the  Capitnluies  of  the  Fnnch  kings,  Etnd  loine  othoi  coiiti> 
Qetibil  codes  of  the  Middle  Agu,  tne  clargy  were  not  only  excused,  hut  in  soma  ca««a 
were  utterly  prohibited  from  attending  as  witueaaes  in  in;  cauae.  Clerici  de  jndicii 
Bui  cofrnitione  noD  c(^ntur  in  publicum  dicere  testimDiiiaiii.  Cnpit.  Reg.  Funoorum, 
lib.  7,  S  118  (A.  D.  SS7I.     tJt  nulla  ad  teatimonia  dicendum,  eccleaiastici  cujualibet 

Eulaetur  persona.  Id.  9  91.  See  Ziegea  Rarbar.  Antiq.  vol.  ill  pp.  S13,  31B.  Leges 
angobardirc,  in  the  aame  coUectioa,  vol  i.  pp.  181,  208,  £87.  Bnt  from  the  consti- 
tutions of  King  Ethelnd,  which  provide  for  the  paniahnient  of  priests  guilty  of 
perjury,  —  "  Si  presbjter,  rdieubi  inveniatur  in  falao  teatimonio,  vel  in  peijurio,"  —  it 
nould  atem  that  the  English  law  of  that  dn^  did  not  recofpiza  any  diBtini:tlon  between 
them  uid  the  laity,  in  regard  to  tbe  obbgatiao  to  teatiTy  as  witnesses.  See  Legea 
Barbsror.  Antlq.  vol  iv.  p.  Wi ;  Ancient  Law*  and  Inst,  of  England,  vol  L  p.  317, 
(27. 

■  Maacard.  Da  Probst  vol.  i.  Qaut.  C,  n.  SIj  Id.  CkiocL  377.  Tid.  «t  P.  Faiinae, 
Opera,  tit  S,  Qaest,  78,  n.  73. 

*  lait  on  Evidence  pp.  8M,  887 ;  Alison's  Pi«atice,  p-  686. 
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solation  and  ease  of  miDd,"  yet  the  minister  to  whom  the  confea- 
Bion  is  made  is  merely  excused  from  presenting  the  offender  to 
the  civil  magistracy,  and  enjoined  not  to  rereal  the  matter  con- 
fessed, "  under  pain  of  irregularity. "  *  In  all  other  respects,  he 
IB  left  to  the  full  operation  of  the  rules  of  the  common  law,  by 
which  he  is  bound  to  testify  Id  such  cases  as  any  other  person 
when  duly  summoned.  In  the  common  law  of  evidence  there  is 
no  distinction  between  clergymen  and  laymen;  but  all  confes- 
sions, and  other  matters  not  confided  to  legal  counsel,  must  be 
disclosed  when  required  for  the  purposes  of  justice.  Neither 
penitential  confessions,  made  to  the  minister  or  to  members  of 
the  party's  own  Church,  nor  secrets  confided  to  a  Roman  Catholic 
priest  in  the  course  of  confesaion,  are  regarded  as  privileged 
commnni  cations. ' 

§  24S.  PiiyaioUoa,  ooiifidenti»l  olerka,  Ao.  Neither  is  this  pro- 
tection extended  to  medical  persoju,^  [see  note  (a)  for  statutory 

<  Contt  &  Canon,  1  Jbo.  L  Oml  ciUI.  ;  Oibsou'a  Codex,  p.  968. 

*  Wilson  tr.  Baitell,  4  T.  R.  753  i  Butler  t>.  Moore,  HoNkIIj'i  Evid.  3E8-29S ; 
Anon.,  Skin.  Mi,  par  Holt,  C.  J.  ;  Do  Barre  v.  Uvstte,  Pa»ke'«  Cu.  77  ;  Commou- 
wealth  D.  Dnke,  15  Haas.  161.  Tbe  cootnii?  mu  held  by  Do  Witt  Clinton,  Mayor, 
In  tbe  Court  ol  Oenaral  Sewions  in  New  York,  Jnna,  181S,  in  People  n.  Phtllii»,  1 
Southweat.  Lsw  Jonm.  p.  90.  By  a  anbnqnent  iitBtate  nf  New  York  (2  Rev.  St  406, 
%  7S),  "  Tfo  ininiit«r  of  the  KOipel,  or  priest  of  any  denomination  whatsoever,  ihall  he 
allowed  to  discloee  any  confenlons  made  to  him  in  hU  professional  character,  in  ths 
eonrM  of  discipline  eqjoined  by  the  mles  or  practice  of  such  denomination."  This  is 
held  141  applv  to  those  confeaslons  imly  which  are  made  to  the  mimsCeT  or  priest  pro/et- 
tionally,  and  in  the  conrae  of  ditciplint  cnjmnid  by  the  Church.  People  v.  Gates,  13 
Wend.  311.  A.  similar  statute  exists  in  Missoari  (Bev.  Stat.  1845,  c.  186,  }  Id)  ; 
and  in  Wisconain  (Rev.  Stat.  1849,  c.  98,  J  76)  ;  and  in  Michig»n  (Rey.  Stat  1846. 
0.  102,  S  85)  ;  and  in  lown  (Code  of  1851,  art.  2893).  See  also  Broad  n.  Pitt,  8  C.  A 
P.  613,  in  which  ease  Best,  0.  J.,  said,  that  he  for  one  would  never  oompel  a  clergy- 
man to  diacloae  commuuications  made  to  him  by  a  prisoner  ;  bat  that,  if  he  chose  td 
disclose  them,  he  would  receive  them  in  evidence.  Joy  on  Confesaions,  &c.,  pp.  4^ 
K  ;  Best's  Principles  of  Evidence,  g  417^10. 

>  Duchess  of  Kingston's  Case,  11  Hargr.  St  Tr.  243  ;  20  Howell's  St.  Tr.  648  ;  Rei 
V.  Gibbons,  1  C.  i  P.  97  ;  Broad  r.  Pitt,  3  C.  4  P.  518,  per  Best,  C.  J.  By  the 
Bevised  Stattttos  of  New  York  (voL  ii.  p.  406,  S  7S),  "  No  person,  duly  aathoriied 
to  pTBcCice  physic  or  surgery,  shall  be  allowed  to  disclose  any  information  which  ha 
may  have  acquired  in  attendinff  any  pntient  In  a  professional  character,  and  whicli 
Intormation  was  necessary  to  enable  him  to  prescribe  for  such  a  patient  as  ft  physician, 
or  to  do  any  act  for  him  as  a  snr^on."  But  thoagh  the  statute  is  thus  express,  yet  it 
seems  the  party  himself  may  waive  the  privilege  ;  in  which  case  the  facta  may  be  dis- 
closed. Johnson  v.  Johnson,  14  Wend,  6B7.  A  consoltation,  ns  to  the  means  o( 
trocnring  abortion  in  another.  Is  not  privil^d  by  this  atatnte.  Hewitt  v.  Prime,  21 
Wend.  79.  Statutes  to  the  same  effer^  have  been  enacted  in  MiMonri(Hev.  Stat  1845, 
c.  188.  S  20)  ;  and  In  Wisconriu  (Rev.  Btat.  1849,  o.  B8.  §  76)  ;  and  iu  Michigan 
(Bey.  Stat-  1848,  c.  102,  $  88).  So  in  lows ;  in  which  State  the  privilege  extends  to 
public  officers,  in  cue*  whera  the  pnblie  interest  would  soffer  by  the  discWire.  Code 
oflSSl,  arts.  SS98,  3395. 

{a|  The  atateraants  of  the  text  in  this  hy  attandln);  in  their  professional  charao- 

•ectlon  to  the  effect  that  the  protection  of  tars,  as  well  as  the  statement  in  tbe  pro- 

the  rule  of  privilege  Is  not  extended  to  cedlnp  section  that  confessions  made  to 

nwdical  persona  in  regard  to  itifonnatlon  cleTyvmen  or  prissta  are  not  rfgarded  m 

Which  they  have  acquired  conftdentially  privUegod  communications,  was  undouht- 
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changes]  in  regard  to  information  which  they  have  acquir<^  con- 

«dly  the  nile  at  the  tune  the  author  wrot«w  dgootninatiDD ;  slid,  id  ths  sncceeding  ate- 
and  ii  atill  the  mis  at  commoa  lav ;  bat  tioD  (761S),  it  i>  euactad  tliat  no  peraon 
in  a  large  namber  of  Statea  the  rule  hai  duly  authoriiad  to  practice  physii:  or  sar- 
been  changed  bvitatutorj  enactmenta,  ao  gery  shall  be  allowed  to  disclose  anr  in- 
that  protection  u  given  b;  statute  to  a  pa-  tormation  which  he  nuT  have  acqnirad  in 
tientinregirdtoiDronDationwhichbiajibv-  attendiag  any  patient  m  his  proressianal 
dcisQ  hu  acquired  from  him  couRdentutty  chuacter,  and  which  infonnntion  waa 
in  the  conrae  of  the  treatuieiit  of  his  ilU  ncceasaiy  for  him  to  preacrihe  for  such  pa- 
naia,  and  to  eonresaioni  which  may  hare  tient  as  a  phyaician,  or  to  do  any  act  for 
been  made  to  a  clergyman  or  priest  in  hia  him  as  a  aurgeon.  In  Minnesota  (Sratute* 
proreaaional  character.  Thoa,  in  Califor-  of  ISSl,  j  509*,  cl.  3),  it  ia  enacted  that  a 
aia  (Civil  Code,  S  ISSl.  cl.  i),  a  licenied  deigyniaii  or  piieat  uaimot,  -nithont  the 
physician  or  surgeon  cannot,  without  the  consent  of  the  person  making  the  confea- 
eonsent  of  the  patient,  be  examined  in  a  aion,  be  examined  aa  to  a  conirsaion  made 
civil  action  aa  to  any  iuformation  acquired  to  him  ID  his  profeasional  character  in  the 
in  attending  the  patient,  which  was  necee-  coaiae  of  discipline  enjoined  by  th«  Clinrch 
sary  to  enable  him  to  preecribe  or  act  for  to  which  he  belongs ;  and  fourth,  that  a 
the  iiatieot.  And  claose  3  providea  that  a  regular  pbydcisn  or  surgeon  cannot,  with- 
clei^ymao  or  priest  cannot,  without  the  out  the  conrent  of  hia  patient,  be  exam- 
consent  of  the  party  tuaklng  the  confea-  ined  in  a  ciTil  nctioii  as  to  any  information 
aion,  be  examined  as  to  any  conression  acquired  fay  attending  ihe  patient,  which 
made  to  him  in  hia  profesaional  ch»nu:tei  waa  neceaaary  to  enable  him  to  prescribe 
In  the  oourse  ot  discipline  enjoined  by  or  act  for  the  patient.  In  Missoari  (Bev. 
the  Chnroh  to  which  be  belongs.  And  a  Ste.  J  8926,  cL  i),  it  is  enai-tcd  that  ■ 
siraiUr  enactment  exists  in  Colorado  (Acta  minister  of  the  goepel,  or  priest  of  any  de- 
of  1888,  p.  280).  In  Indiana  (Ber.  8t«.  nomination,  is  incompetent  to  testify  con- 
I  4S7,  cL  i),  it  is  enacted  that  physicians  cemin^  a  confession  made  to  him  in  hia 
are  incompetent  witueaeea  as  to  matter  prolesaionBl  character  in  the  course  of  dia- 
communicated  to  them  as  such  by  pa-  cipline  enjoined  by  the  rules  or  practice 
tieuta,  in  the  course  of  their  profeasional  ot  such  denomination  ;  and  fifth,  that  a 
Inaineaa,  or  adrica  given  in  auch  cases  ;  aur^o  or  phyaiciaD  is  incompetent  to 
tai  clause  G  enacts  that  clergymen  are  testily  concerning  any  information  which 
incoinpeteut  witnesses  aa  to  confeaaiona  he  may  have  acquired  I'lom  any  patient 
or  admissions  made  to  them  in  the  course  while  attending  him  in  a  professioiial 
of  discipline  enioLaed  by  their  respective  character,  and  which  information  waa  nec- 
Churchee.  Oiliooley  v.  State,  SS  Tnd.  eaaaiy  to  enable  him  to  preacnbe  for  tmch 
132.  See,  also,  low*  (Bef.  Code,  S  S643).  patient  aa  a  physician,  or  to  do  anv  act 
8o  in  Kansas  (Qen.  Sis.  }  4418,  ci.  G),  it  for  him  as  a  sur&eou.  In  ^'eb^aBka  (Code, 
is  enacted  that  a  clergyman  or  prieet  ia  p.  672,  J  S2g,  d.  G),  it  is  enacted  that  a 
incompetent  to  testify  concerning  any  eon-  clergyman  or  priest  is  incompetent  to  t«i- 
fesdon  made  to  him  in  hia  professional  tify  concerning  any  information  made  to 
character  in  the  course  of  discipline  en-  him  in  hia  proresaionol  character  in  the 
joined  by  tbo  Churdi  to  which  he  helon){a,  course  of  discipline  eiyoined  liy  the  Church  ■ 
without  the  consent  of  the  person  maiing  to  which  he  belong  without  the  consent 
tbe  confession  ;  and  clause  o  enacts  that  a  of  the  person  making  the  cnnrestion  ;  and 
phyaician  or  surgeon  ia  incompetont  to  J  3SS  euacEa  that  no  practising  attorney, 
testify  conoemine  any  communication  counsellor,  physician  or  surgeon,  minister 
made  to  him  by  his  patient  with  reference  of  the  gospel,  or  priest  of  any  denomina- 
te any  physical  or  supposed  physical  dis-  tion,  shall  be  allowed,  in  giving  testimony 
ease,  or  any  knowledge  obtained  by  a  per-  to  disclose  any  confideutia]  comma nica tion 
Bonal  examination  of  any  auch  patient :  properly  entrusted  to  him  to  enable  biro 
FroBidti,  That  if  the  patient  offer  himselC  to  discnaiga  the  functions  of  his  office  oc- 
as a  witness,  that  ia  to  be  deemed  a  con-  cording  to  the  usual  courae  of  practice  or 
sent  to  the  examiuation.  Similarly,  in  discipline.  Similarly,  in  New  Tork  (N. 
Michigan  (Howell's  Annot,  Stat.  S  7616),  Y.  Cods  Civ.  Proced.  $  833-838),  it 
"   '      daoted  that  no  ministor  of  the  ooa-  is  enacted  that  ■  clergjTnan,  or  other  m'- 


pel,  or  pnest  of  any  denomination  what-  ister  ot  any  denomination,  shall  not  be  al- 
•oever,  shall  be  allowed  to  disclose  sny  lowed  to  disclose  a  confession  made  to 
conresaion  made  to  him  in  hia  profession^    him  in  his  professional  character  u 


eharactor  in  the  course  ol  the  discipline    course  of  discipline  enjoined  by  the  rules 
enjoined  by  the  rules  or  practice  of  uuch    or  practice  of  tae  leligiooa  body  to  which 
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fidentislly,  bj  attending  ia  tlieir  professional  characters;  aor  to 

h«  Monga ;  uid  that  a  penon  duly  mi*  eonrt  held  that  the  evidence  came  under 
thorized  to  pnottw  phjsie  or  nrguy  the  statute  ood  waa  protected,  uid  thkt 
eball  not  be  allowed  U>  diadoM  aoj  infor-  this  protection  could  be  claimeA  b;-  the 
mation  which  he  aoqnlnd  In  attendiitg  a  panonal  leprMentative  of  the  deceased. 
pAtient  iu  a  professional  capacity,  and  In  a  later  cue  (Weatover  r.  ^tna  Ins. 
which  was  necessary  to  enable  him  to  act  Co.,  99  N.  Y.  S7),  the  action  waa  on  the 
in  that  capacity;  bat  }  836  gives  the  right  life  insurance  policy  iseaad  to  the  plain- 
of  waiver  to  the  patient  or  person  con-  tiff's  testator.  It  was  pTorided  m  the 
fessing.  See  also  People  r.  Stoat,  S  poller  that  it  shonld  be  void  if  the  insured 
l*aik.  Cr.  B.  STO ;  Edington  v.  Hut.  Life  should  commit  suicide  or  die  by  his  own 
In*.  Co.,  67  N.  T.  IS5  ;  Staunton  v.  band.  The  iuaured  hung  himself.  In  the 
Parker,  IS  Hun,  fi6.  In  Ohio  (Bev.  Ste^  course  of  the  trial  the  plaintiff  called  a 
j  63  41,  cl.  1),  it  is  enacted  that  a  phyai.  physician  who  had  known  the  insured  for 
cian  shall  not  teetify  concerning  •  eommn-  a  long  time,  and  who  had  attended  him 
nicatian  made  to  him  by  his  patient,  in  profeiisionslly  a  short  time  before  his 
that  relation,  or  his  advice  to  his  patirnt;  death  i  and  the  physician  waa  asked  how 
bat  the  physician  may  teeti:^  by  the  ei-  be  found  the  testator  when  he  visited  him. 
press  consent  of  the  patient ;  tind  if  the  This  question  waa  objected  to  by  the 
patient  voluntarily  testify,  the  physician  counsel  for  the  defendant,  on  the  ground 
may  be  compelled  to  testily  on  the  same  that  the  evidence  was  inconipetant  under 
saljecti  and  claoae  3  eoacta  that  a  J  831  of  the  Code.  The  oourt  held  iu  this 
olersyman  or  priest  shall  not  teeti^  con-  case  that  the  privily  could  not  he  waived 
oeniiiig  a  confession  made  to  him  in  his  by  the  personal  reprHsentative  of  the  de- 
proCBsdonal  cbaraoter  in  the  courae  of  dis-  ceased,  and  discusaea  the  rule  as  fallows : 
dpllne  ei^oined  bt  the  Chnrch  to  which  "  The  purpose  of  the  laws  would  be 
ha  belong!.  In  Wisconsin  (Annot.  Sts.,  thwarted,  and  the  policy  inteudod  to  be 
i  4071)  enacts  that  a  clergyman  or  priest  promoted  thereW  would  be  defeated,  if 
it  any  denomination  shall  not  be  allowed  death  removed  toe  seal  of  secrecy  from 
to  diacloee  a  confession  made  to  him  in  the  communications  and  disclosures  which 
his  professional  character  in  the  coarse  of  a  patient  shonld  make  to  his  physician, 
discipline  enjoined  by  the  rules  or  prac-  or  a  client  to  his  attorney,  or  a  penitent 
tics  of  the  religions  body  to  which  he  be-  to  hia  priest.  Whenever  the  evidence 
longs,  without  the  consent  thereto  of  the  comes  within  the  purview  of  the  statute, 
party  confesaing  ;  and  g  407fi  enacts  that  it  is  absolutely  prohibited,  and  may  be 
no  person  da[y  anthorixed  to  practice  o^'ected  to  by  any  one  unless  it  be  waived 
physic  or  surgery  shall  be  eompelled  to  by  the  person  for  whose  benefit  and  pro- 
disclose  any  information  which  he  may  taction  the  statutes  were  enacted."  See 
have  acqnired  in  attending  any  patient  la  also  imte,  {  S48,  note, 
a  professional  character,  and  which  infor-  In  a  later  case  (Benihan  o.  Deonin, 
matioD  was  necessary  to  enable  him  to  103  N.  Y.  S77),  tha  wme  point  arose  on 
prescribe  for  such  utient  as  a  phyaiciau,  an  appeal  from  the  decree  of  the  surro- 
or  to  do  any  act  for  ntm  as  a  surgeon,  gate,  probating  the  will  of  James  Denuin, 
The  principal  point  which  these  stst-  deceased.  The  attending  physician  of  the 
ntes  have  brought  before  the  courts  has  testator  reqaested  another  physician  to  be 
been  the  question  whether  the  evidence  of  present  at  the  testator's  house  shortly  be- 
docton  shall  he  excluded  or  not,  in  cases  fore  his  death,  for  consultation  relative  to 
where  the  patient  is  since  deceased,  treating  the  testator.  The  consnlting 
Thrae  quntiona  arise  most  ^neatly  in  physician  was  put  on  the  witness-stand  hy 


torecover  forthe  kill-  the  consulting  physician  saw  him.     These 

ing  of  the  deceasei^  The  question  has  been  questious  were  objected  to,  and  the  evi- 

thoroughly  discussed  in  New  York  State  deuce  excloded.     On  appeal  to  the  Court 

in  several  cases.     In  the  ease  of  Edingtoii  of  Appeals,  the  decision  waa  sustained, 

P.   Mutual  Life  Ins.   Co.,  87  N,  Y.  185,  and  the  court  held  that,   the  conaultin^ 

the  defendant  company  attempted  to  in.  physician  being  a  duly  authorized  physi- 

troduceevidenceof  the  physician  of  thede-  cian,   whatever  information  he   acquired 

ceased  against  the  objection  of  the  personal  while  attending  the  testator,  in  reference 

Mpresentative  of  the  deceased;  and  the  to  his   treatment    was   privileged.     Th» 
TOL.  I.  —  3S 
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confidential  frUndt,*  derki^*  bankert,*  or  »teviardt,^  except  as  to 

*  4  T.  K.  TCiS,  per  Ld.  Esdjoii  ;  Hoffmui  •.  Smith,  1  C^nas,  tST.  16). 
I  a.  Birr^  S  Cftmpb.  037 ;  Webb  v.  tbnitb,  1  0.  &  P.  tS7. 
■       -     ■  leld,  - "   ■  "  — 

I.  UoiB,  11  Fnoe,  4fiB. 


bu  iitteiulsace.      But  he  did  not  Uinut    ilege  ma;  not  be  mired,  yet  &  v^iimi 
bimulf    into    hii   presence,    or    iutrnde    muit  be  eMKHiabl;      ~ '        '    - 
thera.     He  iraa  called   by  tlie  attending    penon  who  wiabca 


imulf  into  hii  presence,  or  iutrnde  muit  be  BMaonabljr  objected  to  br  an* 
lera.  He  iraa  called  by  tiie  attending  penon  who  wiabea  to  bare  it  eicladetL 
physician   and   went  in   his  proFeadontt    in  the  later  can  or  McKinney  v.  Grand 


capacity  to  Be«  the  patient,  and  that  wu  St.,  &c.,  R.  K.  Co.,  104  K.  Y.  SGS, 

enoogb  to  brinij  the  case  within  the  itat-  defendant  c&lled  ai  a  witness  a  pbyiiciaii 

ate.     It  is  quite  common  for  phystcians  who  had  mada  a  peiMDtl  emnination  of 

to  be  anmmoDad  by  the  Friends  of  the  pa-  the  plaiotiS'  while  Tisiting  hsr  as  a  pa< 

tient,  or  even  by  stnngers  about  him,  and  tieut,  and  proceeded  to  prove  by  hiin  the 

the  statute  would  be  robbtid  of  much  of  nature   of  the    iojuriea    Bnfiereo   by  tbe 

its  virtue  if  a  pbyddan  tlini  called  were  plaintiff.   Upon  aprevionstriilortbeMnM 

to  be  exclndeil   from   its  provisions,  be-  action  the  same  doctor   had  been  calloil 

canse,  as  contended  by  the  learned  counsel  by  the  plaintiff,  and  had  testified  fully  in 

for  the  appellant,   he  was  not  employed  her  behalf  aa  to  alt  the  facta  bearing  npon 

by  the   patient,  nor  ■  contract  rejatioti  her  physical  condition  as  learned  by  fiiiD 


created  between  him  and  the  patienL     To  in  bis  attendance  upon  her.    The  court 

'"  '    "  '  held  that  the  doctor  naving  ao  testified  at 

.  ,     .._ ^„  the  requeat  of  the  plaiutiff,  the  pri\-ilege 

a  patient,  and  obtained  his  bod  been  mived  by  hsr  and  could  not 


bring  the  case  within  the  statute,  it  ta  nuf-     held  that  the  doctor  having  ao  testified  at 
" ....  .         ..  .     _  ..       .  -jjjjf^  J.         .  .. 


ficient  that  the  penon  attended  as  a  phy- 

eiciaa   upon  a  patient,  and  obtained  his    _. _,   ..  ._  . 

Information  in  toat  capacity."     The  claim  afterwards  be  asserted.     In  the  cue  of 

waa  made  in  thu  ca*e  that  the  statute  in  Loder  v.  Whelpley,  111  N.  T.  2ih,  tbe 

question  ahoold  not  apply  to  teetaoieutarT  proponents  of  »  Trill  offered  the  teatimoii; 

cases  on  account   of  the   inconveniences  of  three  physicians  who  bad  attended  tM 

which  would   undoubtedly  be  caused  by  testatrix,  as  to  her  health  while  under 

such  a  construction;  but  uie  court  refused  their  observatioii.    The  coDteatants  then 

to  entertain  this  view,  and  held  that  the  called  another  physician  who  had  attended 

■tatute  applied  to  teatamentar;  cases  ss  her  snhaequently,  and  aaked  him  similar 

well  a«  all  others  ;  and  this  view  waa  aup-  questions.    The  court  aaid  that  the  ol^sc- 

Krted  in  the  later  case  of  Ijoderv.  Whelp-  tion  to  such  evidence  night  be  made  by 

/,  111  N.  Y.  246.   In  the  case  of  Renthau  any  party,  but  the  case  was  decided  on 

n.'Ueanin,  «upra,  a  rlaim  was  also  made  other  grounds.     In  the  case  of  Coleman's 

tbat  the  statute  could  only  apply  to  dia-  Will,  111  N.  V.  325,  the  contestants  of- 

closures  of  a  confidential  nature  ;  but  tbe  fered  evidence,   in  tbe  teatimony  of  two 

court  overruled  this  claim,  and  held  that  attending  phyuciaus  of  the  testator,  to 

the  statute  should    be   given  the   broad  prove  his  lack  of  teatamentaiy  capacity. 

elfect  wbich  its  plain  language  demanded.  The  evidence  was  admitted  by  the  snno- 

Tbe  court  adverts,  in  its  opinion,  to  Uie  gate,  but,  an  appeal,  the  court  held  tbe 

inconTenieuce  in  applying  the  statute  in  evidence  insdmusible.      In  the   case   of 

testamentary   cases,    and    says:    "It    is  Hoyt  e.  Hoyt,  112  N.  Y.  BIS,  the  propo- 

probably  true  that  the  statute,  as  we  feel  ncnta  of  a  will  introduced  the  testimony 

obliged  to  construe  it,  will  work  conaid-  of  three  attending  physicians  of  tbe  testa- 

etable  inischief.     In   testaraentwy  cases,  tor.     The  court  m  this  case  again  atated 

where  the   contest  relatea  to  the  compe-  the  principle  that,  altbongh  tbe  privilwe 

tency  of  the  testator,  it  will  exclude  evi-  could  not  be  waived  after  the  death  of  t£o 

dence  of  physicians  which  is  generally  the  patient,  yet  that  a  failure  to  object  to  the 

most  important  and  decisive.     In  actions  evidence  upon  its  offer  in  court  would 

upou  policies  of  life  insurance,  where  the  bind  the  party  failing  to  make  such  ohjee- 

laqairy  relates  to  the  health  and  physical  tion,  and  that  be  could  not  afterward* 

condition  of  the  insured,  it  will  exclude  insist  upon  the  incompetency  of  the  testi- 

the  moat  reliable  and  vital  evidence  which  mony.     The  courts  say  :  "  The  contMtant 

Is  absolutely  needed  for  the  ends  of  jus-  could  not  ait  by  during  ths  ezaniinatioll 

tice."    But  these  inconveniences  seem  to  of  the  physicians,  and  after  their  evidrnca 

be  Bomevhat  mitigated  by  the  decision  of  bad  been  Visited  by  emninatiwi  aad 
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matters  which  the  employer  himself  would  not  be  obliged  to  dis- 

CTOss-extmlnAtioD,  upon  finding  lb  In-  the  court  aaid  ;  "Nor  wu  it  nenessary 
jariona  to  tier  case,  claim  na  a  Iii(^l  ri^ht  for  the  plaintiff  to  abow,  iu  the  tint  in- 
to have  it  stricken  ont.  There  are  bonnda  stance,  t^  formal  proof  that  the  informi- 
to  the  eDforceioent  of  the  statutory  pro-  tion  was  neccasuy  to  enable  the  witnesa 
Tiiiona  nbioh  will  not  be  dis[«garaed  &t  to  pTescribe.  Such,  nuder  the  circum- 
tbe  ipatanca  of  a  party  who,  being  enlitted  atancea  of  this  case,  is  the  ineritable  in- 
to their  benefit,  has  waived  or  omitted  to  ference."  The  fact  that  the  plaintiff 
avail  himself  of  them.  It  is  perfectly  true  consulted  the  physician  an  the  occasion  to 
that  public  policy  has  dictated  the  enac^  which  the  inqoines  tvUted,  when  consid- 
ment  of  the  Code  provisions  by  which  the  ered  in  connection  with  the  nature  of  the 


I  of  patient  anil  client  are  quaationa  themselves,  ia  anfficient  ii 

privii^ed  from  discloaure  ;  bat  the  privi-  absence  of  other  proof  to  bring  them  with, 

leee   must  be  claimed,  and  the   proposed  in  the  prohibitjon  of  the  statate.     Code 

evidence  most  t>e  eeasooably  olgectea  to.  Civ.  Pro.,  J  834  ;  Benihan  v.  Dennin,  103 

The  rule  of  evidence,  which  excludes  the  N-  Y.  673. 

communicatioiu  between  pbysidan  and  In  a  recent  ease  in  Indiana  (Henston 
patient,  must  be  invoked  hj  an  objectioD  v.  Simpsao,  116  Ind.  S2),  the  qneetion  of 
at  the  time  the  evidence  of  the  witness  ia  the  admission  of  a  physician's  testimony 
given.  It  is  too  late,  after  the  examioa-  in  testamentary  cases  was  discussed,  and 
tion  haa  be«Q  insisted  upon  and  the  evi-  it  was  held  in  aocordance  with  decisions 
deuce  hat  beeo  received  without  objection,  in  New  York,  which  were  fully  quoted, 
to  raise  the  question  of  competency  by  a  that  the  statute  covered  such  tsstimuny, 
motion  to  strike  it  out."  !□  the  later  and  upon  proper  olijection  by  the  party 
caae  of  Feeney  v.  Long  Island  K.  R,  Co.,  who  wished  to  exclude  it,  it  must  be  ei- 
IIS  N.  Y.  S80,  the  quaation  diacnssed  eluded;  but  in  a  later  case  (Morris  v. 
was  what  proof  is  neoessary  of  the  exist-  Uorna,  119  Ind.  848),  the  court  held  that 
ence  of  the  relation  of  doctor  and  jiatieot  the  legal  representative  of  the  patient 
before  the  evidence  can  be  eiclndedi  The  might  waive  the  privilege  ;  this  decision 
beta  in  that  case  were  these :  A  witness  being  directly  contrary  to  the  New  York 
sworn  for  the  defendant  testified  that  he  decisions.  A  further  limttatlail  t«  this 
was  a  practicing  physician,  and  that  on  rule  exists  in  New  York,  where  it  is  held 
the  day  altar  the  acddeut  the  plaintiff  that  the  privilege  does  not  extend  to  in- 
called  upon  and  consulted  him.  He  waa  formation  as  to  the  patient's  condition, 
then  asked  by  defendant's  counsel  if  he  either  mental  or  physical,  gained  by  a 
conversed  with  her  about  her  ii^uriea,  and  doctor  who  is  sent  to  make  an  examioa- 
if  he  made  an  examination  of  her.  The  tion  of  a  prisoner's  mental  or  physical 
eonrt  sustained  the  objection  mode  iu  be-  condition  in  jail,  provided  tba  testimony 
half  of  the  plaintiff  that  these  questions  does  not  inclnde  converaationB  with  the 
called  for  a  pKvi]^[ed  communication.  It  prisoner,  or  transactions  in  the  jail.  If  the 
wss  urged  tnat  the  objection  »u  prema-  doctor  simply  testifies  as  to  his  opinion 
ture,  because  it  did  not  appear  that  the  of  a  person's  mental  or  physical  condi- 
information  called  for  was  such  as  was  tion  as  he  saw  hita  in  his  cell  or  in  the 
necessary  to  enable  the  witness  to  act  in  court-room,  the  evidence  is  unobjection- 
B  professional  capacity.  The  court  says  :  able.  People  v.  Eemmler,  119  N-  Y.  6SS- 
"  The  laoguaoe  of  the  court  in  Edington  The  privilege  of  the  statute  is  geuertdly 
t>.  Mutual  Life  Insurance  Co.  (S7  Nl  Y.  interpreted  broadly  by  the  courta  so  as  to 
I8S|  1Q4),  may  be  repeated  in  answer  to  cover  all  information  gained  by  a  doctor 
this  position.  The  point  made  that  there  while  attending  his  patient,  whether  it 
was  DO  evidence  that  the  informatioD  relates  to  the  condition  of  the  patient  or 
asked  for  was  essential  to  enable  the  phj-  how  his  condition  was  bronght  about,  or 
nician  to  prescribe  is  not  well  taken,  as  it  facts  observed  by  the  doctor  in  attending 
must  be  assumed  from  the  relationship  on  the  patient.  Eling  v.  Kansas  City,  27 
ejditing,  that  the  information  wonlil  not  Mo.  App.  331  ;  Streeter  n,  Breckenridge, 
hare  been  imparted  eieept  for  the  purpose  23  Mo.  App.  244  ;  Qiattnn  v.  Metropoli- 
of  aiding  the  pbyKician  m  prescribing  for  tan  Ins.  Co.,  SO  N.  Y.  397.  Ths  prohi- 
the  patient.  Aside,  however,  from  this,  bition  also  extends  to  the  partner  of  the 
the  statute  In  qnention  being  remedial  doctor,  who  occnpiea  the  same  office  and 
shonld  receive  a  liberal  interpretation,  consults  with  the  patients  in  the  absence 
and  not  be  restricted  by  any  technical  of  the  other,  if  the  patient,  under  such 
mle."  And  in  Grattan  r.  Metropolitan  circumstances,  informs  the  partner  in  rela- 
Ule  Insurance  Co.  (SO  N.  Y.  2S1,  267),  tion   to   hia   injuries,      ^tna   Life   Ins. 
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cIo6e,  mieh  u  hU  title-deed*  and  priTSte  ptipen,  in  a  eaae  in 
vhich  he  is  not  a  party,  (h) 

§  249,  JadcM  sad  Bbttnton.  "Hie  case  <AjitdgeM  and  ariitra- 
tora  may  be  mentioned,  a«  the  aeeond  cUua  of  privileged  comma- 
nications.  In  regard  to  jndges  of  conrts  <A  record,  it  ia  oonaidered 
dangerous  to  alloir  them  to  be  called  npon  to  state  what  occoired 
before  them  in  court ;  and  on  this  groimd,  the  grand  jnry  were 
advised  not  to  examine  the  chairman  of  the  Qnarter  Smimu  aa 
to  what  a  persm  testified  in  a  trial  in  that  court*  He  case  of 
arbitrators  ia  goremed  by  the  same  general  policy;  and  neither 
the  coortB  of  law  nor  of  equity  will  disturb  deciaiona  deliberately 
nude  by  arbitrators,  by  requiring  them  to  disclose  the  groonds  fi. 
tiieir  award,  unless  onder  very  cogent  circamstances,  such  as 


Ouaid,  8  C.  *  P.  see,  per  FatUnn,  J. ;  Fw^  «.  MOIeT.  S  Puker   C. 


Co.  c.  DendoA   Itt  Ind.  SSL    Ai  pre-  for  ber  m  a  [Ayririiui,  or  to  do  utr  act  Tor 

Tfaxul;  tUUA,  it  aiionld  be  ramembervd  bcruaenrmoD.    See,  also,  Qiaod  Rapida, 

tbat  the  oti)ectiut  to  the  competeDc?  of  &c.,  B.  R.  Co.  v.  Haitui,  41  Hich.  687. 

tbla  eridenea  maj  be  tstacd  li;  any  par^  If  a  paitj  claima  to  exclude  evidence  aa 

to  tb«  action  in  wUch  U  ii  offered,  and  if  coming  andet  thi*  prohibitioii,  be  uut 

It  i>  not  to  otjected  to  \rf  bim  he  will  ahow  the  relation  of  phjiician  to  patient 

tbereafler  be  presented  bma  attacking  iti  to  bave  eiisted  (People  n.  Schnjler,  IM 

Compi-tencT.  V.  Y.  303),  and  ttie  rule  doea  not  ap^  in 

In  Micldgan,  lerfiral  cmm  hare  been  criminal  canea.    Pienoo  c  People^  18  Haa, 

■igned  npoR  the  ^aettion  whether,  if  the  239. 

patient  *tal«a,  for  a  (act,  that  a  certain         (i)  The   protectioo   of   thia   nde  haa 

pbyiician  attanded  bim,  tbe  phjaidan  can  aometimea  been  claimed  for  tel^raphic 


dum.     Tbe  analogy  of  a 

politan  Life  Ini.  Co.,  0G  Mich.  806,  the  telegraphic  message  to   a   letter  jasaing 

etient  testified  that  a  Dr.  H.  had  treated  through  the  mails  nas  been  nrged,  bnt  the 

r  for  typhoid  fsTer,  and  it  waa  held  that  eiemptton  of  such  letters  dspenda  on  « 

the  dovtor  conld  be  allowed  to  testify  tbat  apeinil  act  of  Congress,  and  nntil  sach  an 

he  had  not  so  treated  her.     In  the  ease  of  act  ia  applied  to  tel^ranhic  mesaages,  it  is 

Campna   v.   North,   SB   Mich.    606,    tbe  the  rule  of  law  that  the  mesaaoe  is  not 

plslntifT  teittlfied  in  her  own  behalf  in  an  {irotected,  and  the  opetntor  may  De  called 

action  against  the  defendant  for  injuries  to  prove  it.     State  v.  Litchfield,  S8  Ma. 

receivedby  her  throngh  the  negligence  of  267  ;   National   Bank  t>.  National  Bank, 

the  d'-fendant.     On  croaa^examination  the  7  W.  Va,  M4. 

EUintilf  denied  that  she  ever  admitted  to  As  to  what  ia  the  orifinat  of  a  tele* 
er  attending  phvsician  that  she  had  re-  graphic  message,  see  aaU,  %  101. 
ceired  serious  imaries  before  the  injury  (a)  A  judge  i*  competent  to  testify  to 
for  which  she  sought  to  recover  damages  such  matters.  Reg.  n.  Gaiard,  S  C.  fe  P. 
fi«ni  the  defendant.  The  physician  wss  CSS  ;  State  e.  Dn^,  G7  Conn.  625  ;  Half 
tberoDpon  called  by  the  defendant  to  con-  v.  Bennett,  i  Sandf.  (N.  Y.)  180  ;  Schall 
ttadict  her  on  thia  point  The  court  ad-  «.  Miller,  6  Whart  (I^)  ISS.  laRcparU 
mitCed  the  physician,  but  not  on  the  Gillebrand,  L.  R.  10  Ch.  SS,  the  conntr 
gronnd  that  the  plaintiff  by  her  testimony  court  jud^'  notes  of  tbe  evidence  were 
had  wnivivl  the  provisiaiu  of  the  statute,  usedasevidenee  onappeai,  when  they  were 
bat  that  it  did  not  appear  that  the  odmis-  veriSed,  and  wers  held  to  acelude  other 
slon  In  question  was  made  as  inrormiLtion  evidence  a*  to  what  evidence  was  givou  M 
'.0  enaliie  tbs  doctor  to  prescribe  the  trial. 
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npon  ao  allegatiim  d  fraud;  for,   "Interest  reipublicae  ot  lit 
finis  litiam."*(ft) 

§  250.  Btata  Morati.  We  now  proceed  to  the  third  ela»»  of 
cases,  in  vhicb  eridence  is  excluded  from  motives  of  public 
policy,  namely,  iseret*  of  ttate,  or  thii^s,  the  disclosure  of  Trhich 
would  be  prejudicial  to  the  public  interest  These  matters  are 
either  those  which  concern  the  administration  of  penal  justice, 
or  those  which  concern  the  administration  of  govenunent;  but 
the  principle  of  public  safety  is  in  both  cases  the  same,  and  the 
rule  of  exclusion  is  applied  do  farther  than  the  attainment  of 
that  object  requires,  (a)  Thus,  in  criminal  trials,  the  nam«a  of 
persom  employed  in  the  discovery  of  the  crime  are  not  permitted 
to  be  disclosed,  any  farOier  than  is  essential  to  a  fair  trial  of  the 
question  of  the  prisoner's  innocence  or  guilt.'  "It  is  perfectly 
right,"  said  Lord  Chief  Justice  Eyre,*  "that  all  opportunities 
should  be  given  to  discuss  the  truth  of  the  evidence  given  against 
a  prisoner ;  but  there  is  a  rule  which  has  universally  obtained, 
on  account  of  its  importance  to  the  public  for  the  detection  of 
crimes,  that  those  persons  who  are  the  channel  by  means  of 


aecret  informer  □(  tlio  Bovernment ;  even  tboogh  the  qnestion  \»  addreSMd  U. 
m  order  to  ascertain  nnetber  he  was  not  himself  the  mfoimer.  Att.-Geii.  «. 
L«w  Joarti.  ».  s.  Exch.  SQS  ;  6  Law  Hag.  H.  S.  333. 


ag.  N.  S.  J 
ft.  808. 


■  In  Bex  tr.  Hardj,  21  Howell's  St. 

{M  8«  pat,  vol.  iL  %  7S,  and  notat ;  the  defendant  against  any  uojoit  inference 

PUIhpa  V.  Marblefaead,  IIS  Mass.  S26.  which  mijtht  be  drawn  from  th«  mult  ot 

(a)  Gray,  J.,  in  Worthinglon  o,  3crib-  such  eiamination,  be  re^juired  to  atiite  the 

ner,  109  Hon.  187,  sa;s:  "Courtaof  jtu-  whole  of  that  conTarsation.     Hr.  Stephen 

tica,  tberafoni,  will  not  compel  or  idlow  (Digest  of  Erld.  art.  118)  axplalna  the  ef- 

tha  diseoverj  of  such  information  either  feet  of  that  case  to  be  only  tb«t  the  jv^gl, 

b^  the  subordinate  officer  to  whom  it  is  in  ordinary  criminal  prosecutions,  will  de> 

given,  by  the  inronner  himself,  or  by  any  dde  whether  the  permission  of  any  such 

other  person,  without  the  permission  of  quostion  wonld  or  woold  not,  nnuer  the 

the  government."    Thi^  case  containa  a  circatnstances  of  the  particular  cose,  be  in- 

full  review  of  the  leading  antborities  on  jurious  to  the  administration  oF  iuatice. 

this  subject,  and  criticises  the  case  of  Re-  Cf.  on  this  point,  Oliver  n.  Pate,  43  Ind. 

^na  B.  Bichardson,  S  F.  k  F.  flSS,  where  132.     The  prioclple  stated  by  the  author 

a  policeman  was  compelled  to  answer,  on  in  this  seotion  has  been  in  some  States 

cross-ezamination,  from  whom  he  had  re-  enacted  as  a  statute.     Thus,  in  California 

ceived  information  in  consequence  of  which  (Civ.  Code.  3  1881,  cl.  G|,  it  ii  enacted 

he  fonnd  the  poiaon  in  a  place  used  by  the  that  a  publlo  ofBcer  cannot  be  examined 

defendant.     Orav,  J.,  says,   this  case,  if  as  to  communications  made  to  him  in  ofH- 

maintained  at  all,  must  be  upon  the  ground  ciid  confideuce  when  the  public  interests 

that  the  witness  had  already  Wn  examined  wonld  snffer  by  the  diHclosoie.     And  the 

by  the  govemmant  as  to  part  of  the  con-  same  mle  is  enacted  in  Colorado  (Acis  of 

venation  between  him  and  the  informer,  1SS3,  p.  289,  %  8,  cL  E),  and  Minnranta. 

and  might  therefore^  for  the  protection  of  Suts,  |  SON,  and  Nebraska,  Oodc,  j  33S. 
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which  that  detection  is  made  should  not  be  unnecessarily  dis- 
closed. "  Accordingly,  where  a  witness,  possessed  of  such  imowl- 
edge,  testified  that  he  related  it  to  a  friend,  not  in  office,  who 
advised  him  to  communicate  it  to  another  quarter,  a  niajority  of 
the  learned  judges  held  that  the  witness  was  not  to  be  asked  the 
name  of  that  friend ;  and  the;  all  were  of  opinion  that  all  those 
questions  which  tend  to  the  discovery  of  the  channels  by  which 
the  disclosure  was  made  to  the  officers  of  justice,  were,  upon  the 
general  principle  of  the  convenience  of  public  justice,  to  be  sup- 
pressed ;  that  all  persons  in  that  situation  were  protected  from 
the  discovery ;  and  that,  if  it  was  objected  to,  it  was  no  more  com- 
petent for  Uie  defendant  to  ask  the  witness  who  the  person  was 
that  advised  him  to  make  a  disclosure,  than  to  ask  who  the  per- 
son was  to  whom  he  made  the  disclosure  in  consequence  of  that 
advice,  or  to  ask  any  othor  question  respecting  the  channel  of 
communication,  or  all  that  was  done  under  it^  Hence  it  ap'. 
pears  that  a  witness,  who  has  been  employed  to  collect  informa- 
tion for  the  use  of  government,  or  for  tiie  purposes  of  the  police, 
will  not  be  permitted  to  disclose  the  name  of  his  employer,  or  the 
nature  of  the  connection  between  them,  or  the  name  of  any  per- 
son who  was  the  channel  of  communication  with  the  government 
or  its  officers,  nor  whether  the  information  has  actually  reached 
the  government.  But  he  may  be  asked  whether  the  person  to 
whom  the  information  was  communicated  was  a  magistrate  or 
not* 

§  251.  Conuntinioatioiu  batween  Buta  offlcikU.  On  a  like  prin- 
ciple of  public  policy,  the  official  transactions  between  the  heads 
of  the  departments  of  state  and  their  subordinate  officers  are  in 
general  treated  as  privileged  communications.  Thus,  communi- 
cations between  a  provincial  governor  and  his  attorney-general, 
on  the  state  of  the  colony,  or  the  conduct  of  its  officerB;'(a)  or 

•  Bex  p.  Hwdy,  21  HowbU'b  St.  Tr.  808-816,  p*r  Ld.  C.  J.  Em ;  Id.  816-a«. 

«  1  PhiL  Erid.  ISO,  181  ;  Kexv.  WtXaaa,  2  Stark.  ISS  ;  82  HoveU'*  St.  Tr.  101  ; 
United  States  v.  liova,  t  Wash.  C.  C.  720  ;  Home  b.  Lord  F.  C.  Bentiuck,  S  Bnd. 
A  Bias.  130,  102 ;  per  Dallu,  C.  J. 

1  W;att  V.  Qore,  Holt'a  N.  F.  Caa.  299. 

(a)   So,   a  oommnnintion   between   a  8  C.  &  E.  76.     In  a  aomawhat  leoent  caaa 

United  StatM  diatriist  ittomej  and  the  at-  (Beatson  d.  Skene,  E  H.  ft  N.  888),  it  i> 

torney-general,  respecting  the  condnct  of  said,  the  heedof  tlie  department  will  jndgs 

eases  in  tha  scope  of  their  datiea.     0nited  of  the  propriety  of  withholding  state  se- 

States  V.  Six  Lots  of  Gronnd,  1  Woods,  ereta  in  the  Grat  instance ;  snd  nalew  tueh 

C.  C.  2Si.     In  England,  no  msmber  of  officer  refers  the  qneation  to  the  coart,  it 

the  IjordB  or  Commons,  or  oBicer  of  eicbar  will  not  enforce  the  disclosora  of  such  ••- 

bonae,  can  be  compelled  to  disclose  what  creCa  without  very  conclnaiTe  eridance  that 

takes  place  there.     Plnnkett  «.  Cobbett,  it  may  be  done  vithoat  piqndioa  to  tha 

39  How.  St  Ti.  71  i  Ctmbb  s.vealomoiu,  public  lerrlce. 
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between  HQcli  governor  and  a  military  officer  under  hie  autliority ;' 
the  report  of  a  military  oouuniBsiou  fA  inquiry  made  to  the  com- 
mander-in-chief ;>  and  the  correspondence  between  an  agent  of 
the  government  and  a  Secretary  of  State,*  —  are  confidential  and 
privileged  matters,  vhich  the  interests  of  &e  State  will  not  per- 
mit to  be  disclosed.  The  President  of  the  United  States,  and  the 
governors  of  the  several  States,  are  not  bound  to  produce  papers 
or  disclose  infonaation  oommunicated  to  them,  when,  in  their 
own  judgment,  the  disclosi^  would,  on  public  considerations, 
be  inexpedient'  And  where  the  law  is  restrained  by  public  policy 
from  enforcing  the  production  of  papers,  the  lilce  necessity  re- 
strains it  from  doing  what  would  be  the  same  thing  in  effect; 
namely,  receiving  secondary  evidence  of  their  contents.'  But 
communications,  though  made  to  official  persons,  are  not  privi- 
leged where  they  are  not  made  in  the  discharge  of  any  public 
duty ;  such,  for  example,  as  a  letter  by  a  private  individual  to  the 
chief  secretary  of  the  post-master-general,  complaining  of  the 
conduct  of  the  guard  of  the  mail  towards  a  passenger.^ 

§  252.  Prooeedinip  of  gnnd  jaron.  For  the  same  reason  of 
public  policy,  in  the  furtherance  of  justice,  the  proceedinga  of 
grand  jurort  are  regarded  as  privileged  communioatioos.  It  is 
the  policy  of  the  law,  that  the  preliminary  inquiry,  as  to  the 
guilt  or  innocence  of  a  party  accused,  should  be  secretly  con- 
ducted; and  in  furtherance  of  this  object  every  grand  juror  ia 
sworn  to  secrecy.  One  reason  may  be,  to  prevent  the  escape  of 
the  party  should  he  know  that  proceedings  were  in  train  against 
him;  another  may  be,  to  secure  freedom  of  deliberation  and 
opinion  among  the  grand  jurors,  which  would  be  impaired  if  the 
part  taken  by  each  might  be  made  known  to  the  accused.     A 

*  Cooke  V.  Hazwiill,  2  Stark,  18S, 

■  Homo  V.  Lord  F.  C.  Bentinck,  3  Brod.  &  Bing.  ISO. 

*  Anderson  v.  Hunilton,  3  Rrml.  &  Bbg.  166,  n.  ;  9  Stark.  18G,  p«r  Lotd  EUen- 
bnongh,  cited  hy  the  Attoniej-GeneTml ;  Uarburj  v.  Madiaon,  1  Craoah,  144. 

*  1  Butre  Tn»l,  pp.  \M,  187,  per  MimhBlI,  C.  J. !  Grej  v.  Pentlsnd.  2  S.  1 K.  23. 
0  Orsj  t.  FenUiind,  2  B.  &  B.  23,  31,  32,  per  Tilghinui,  C.  J.,  dUd  and  approved 

taYotarv.  auxao,  «  Watti,  109,  perGibeon,  C.  J.  !□  Uw  t>.  Scott.  S  Her.  feJ.  4S8, 
it  JSHM  to  hftTo  been  held,  that  *  teiiHtor  oC  the  United  States  ma;  be  sxamEneil,  aa  to 
«bat  tnuiaplnd  In  a  aecrat  eucutiTe  sunoa,  if  the  Senate  hu  raroied,  on  the  party's 
•pplicatiou,  to  remore  the  injtiuction  of  secrecy.  Std  quan,  for  if  so,  the  object  of  the 
rule,  in  the  preservation  of  StaU  >ecreta,  may  generally  be  defeated.  And  see  Plunkett 
■.  Cobbett,  29  HowoU's  St.  Tr.  71,  72 ;  s.  c.  6  Eap.  13S,  where  Lord  Ellenborongh 
hold,  tbsit  though  one  member  of  Parliament  may  be  asked  aa  to  ths  fact  that  another 
DMmber  took  part  in  a  debato,  yet  he  was  not  bound  to  relata  anything  which  had 
been  delivered  by  anch  a  speaker  aa  a  memher  of  Parliament.  But  it  is  to  be  observed, 
that  this  was  placed  by  Lord  Ellenborough  on  the  gromid  of  peraonal  privily  in  ths 
member  ;  whereas  the  transactiona  of  a  session,  aftar  stimngera  are  excluded,  are  placed 
under  an  injunction  of  secrecy  for  reaaons  of  State. 
T  Bkke  t.  PUfold,  1  H.  &  Bob.  168. 
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third  reason  may  be,  to  prevent  tihe  testimon;  produced  before 
them  from  being  contradicted  at  the  trial  of  tiie  indictment,  b; 
sabomation  of  perjmy  on  the  part  of  the  accused.  The  rule  ia* 
eludes  not  only  tiie  grand  jurors  themselves,  but  their  clerk,^ 
if  they  hare  one,  and  the  prosecuting  officer,  if  he  is  present  at 
their  deliberations;*  all  these  being  equally  concerned  in  the 
administration  of  the  same  portion  of  penal  law.  They  are  not 
permitted  to  disclose  who  agreed  to  find  the  bill  of  indictment, 
or  who  did  not  agree;  nor  to  detail. the  evidence  on  which  the 
accusation  was  founded.  *  (a)  But  they  may  be  compelled  to  state 
whether  a  particular  person  testified  as  a  witness  before  the  grand 
jury;*  though  it  seems  they  cannot  be  asked  if  his  testimony 
there  agreed  with  what  he  testified  upon  the  trial  of  the  indict- 
ment.^   Grand  jurors  may  also  be  asked,  wheUier  twelve  of  their 

I  12  TiD.  Abr.  88,  tit.  Evid.  B,  a,  i^  C  ;  Tmla  per  Pni,  SIS. 

'  Commonwealth  v.  TUden,  dtod  in  !  Stmt.  Evid.  232,  n.  (1),  hj  Hetealf; 
HcLellan  s,  Kichaidjon,  1  Shepl.  82.  Bat  on  the  trial  of  an  indictmeut  for  peijnry, 
committed  in  giving  svideuce  Wore  the  srand  juiy,  it  haa  been  held,  that  anothor 
person,  who  was  prpsent  u  •  witness  in  tae  same  mattsr,  at  the  aaine  time,  is  raun- 
petcDt  to  teatitj  to  what  the  prisoner  said  before  the  grand  jni7  ;  and  that  a  p(>lia»- 

offioer  in  wailing  waa  competent  for  ti" ~ ~-"' "■'" —  *"" "* 

teerecy.     Reg.  e.  Hughes,  1  Car,  &  K 

'  Sykea  ii.  Dunbar,  2  Selw.  N.  P.  1 
HcLelUn  v.  Richardion,  1  Bbepl.  SI 
Irial  [Anon.1  Evidence  for  Deft.  p.  2.  ' 

•  Sylies  e.  Dunbai,  2  Selw.  N.  P.  81B  [lOCO]  ;  HnJdekoper  «.  Cotton,  S  Watta,  69  i 
Freeman  v.  Arkell,  I  C.  k  P.  13G,  IS7,  n.  e. 

*  12  Tin.  Abr.  30,  tit  Evidence,  H  ;  ImUvcBogen,  S  HatiL  S47.  The  rule  In  the 
text  is  applicable  only  to  civil  actions.  In  tbe  case  lant  citeil,  which  was  tmpaas,  the 
qnestion  arose  on  a  motion  for  a  new  trial,  fbr  the  rejection  of  the  grand  ^aror,  who 
was  offered  in  order  to  discredit  a  witness  ;  and  the  court  being  eqiully  divided,  the 
motion  did  not  prevail.  Probablv  such  also  was  the  nature  of  the  oaae  in  CUyt.  SI, 
pi.  110,  cited  1^  Viner.  But  where  a  witneu  before  the  grand  jary  has  ccHnmitted 
parjuty  in  hie  testimony,  either  before  them  or  at  the  trial,  the  reason*  mentioned  in 
the  te;it  for  excluding  the  testimony  of  grand  joron  do  not  prerent  them  from  being 

(a)  The  competency  of  m  gnmd  jaror  to  wm  important.    New  Hampshire  Fire  Ins. 

testify  as  to  what  any  witness  said  before  Co.  r.  Bealej,  ISI  Mass.  GSS.     And  in  ths 

the  grand  juiy,  thonj^b  doubtfnl  in  Eng-  case  of  State  v.  Coffee,  C8  Conn.  110,  it 

land  (Stephen  Dig.  Evid.  art.  114),  seems  was  held  that  .declarations  of  the  prisoner 

be  established  tp  some  of  the  United  made  ^falm  volantuilyin  Ihegtandjnry 

Onj  (Haas.),  room,  might  be  testified  to  by  any  of^the 


ISS;  Jones r. Torpin,  S  Heisk.  (Tenn.)  ISl;    grand  jnry.     The  oonrt,  however,  in  UiJa 

State  V.  Wood,  E3  K.  H.  184  ;  fihattnck    case  placed  their  deddon  on  the  groond 

State,  11  lad.  473;ButdJck  v.  Hunt,     thatmedeclaratlonaortheprisouernHmed 


48    Id.   881.    And  in   a  recent  case  in  no  part  of  the  proceedings  of  the  g 

Massachusetts,  the  district  attorney  was  jury.;  that  be  was  not  testifying' boiuni 

allowed  to  testify  in  a  civil  case  as  to  what  them  and  was  not  even  i«queetad  to  make 

certain  witnesses  had  testified  before  the  the  statement ;  but  that  it  was  a  volnn- 

grand  jury  at  the  time  of  finding  an  indict-  tary  admission  t^  him,  and  should  not  be 

laent,  at  which  he  was  present ;  the  court  eidnded  merely  becanae  the  persons  who 

saying  that  the  evidence  was  not  ol^ec-  testilled  to  it  were  membera  of  the  grand 

tionalile  on  the  ground  that  it  discloeed  jury  snd  the  admission  itself  was  made  in 

what  took  place  before  the  grand  Jary,  be-  the  grand  jury  room, 
oaaie  the  time  bad  pMsed  wheit  secrei^ 
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nnmber  actually  oonoorred  in  the  finding  of  a  bill,  the  certificate 
of  the  foreman  not  being  ooncIuaiTe  evidence  of  tbat  fact.^ 

§  252  a.  ProOMdInKB  of  travana  jorora.  On  Bimilar  grounds 
of  public  policy,  and  for  the  protection  of  parties  against  fraud, 
the  law  excludes  the  testimony  of  traverse  j'urort,  when  offered 
to  prove  misbehavior  in  the  jary  in  regard  to  the  verdict.  For- 
merly, indeed,  the  affidavits  of  jurors  have  been  admitted  in  sup- 
port of  motions  to  set  aside  verdicts  by  reason  of  misconduct ;  but 
that  practice  was  broken  in  upon  by  Lord.  Mansfield,  and  the 
settled  course  now  is  to  reject  them,  because  of  the  mlBchiefs 
which  may  result  if  the  verdict  is  thus  placed  in  the  power  of  a 
sii^le  juryman.'  (a) 

called  u  iritnuHi  aflar  tha  fint  indiotment  hu  be«n  tried,  in  order  to  ertablisb  the 
guilt  of  the  peijnred  party.  See  4  BL  Comm.  ISA,  n.  S,  by  Chiititiuii  1  Cbitty's 
Crim.  Lav,  p.  317  ;  Sir  J.  Fenwiok'i  Cose,  IS  Honell'i  St.  Tr.  610,  Sll ;  5  St  Tr. 
72  ;  Wbartou'e  Am.  Crim.  Law,  p.  130.  Bj  the  Berised  Statatee  of  New  York, 
ToL  ii.  p.  7S4,  j  SI,  tbe  queatioa  may  be  aiked  ereu  ia  civil  cases. 

*  iHawk.  P.  C.  b.  3,  c.  3S,  S  15  ;  McLellan*.  BichanlKii,  1  Sbepl.  B2  i  Low's  Caae, 
4  Oreenl.  439  ;  Commonweilth  v.  Smitb,  B  Mau.  107. 

1  VdM  0.  DeUval,  1  T.  R.  U  ;  Jack«>u  v.  WiUiuueon,  2  T.  H.  281  ;  Owen  v.  War- 
barton,  1  H.  R.  323  ;  Little  i.  Lanabee,  2  Qreent.  37,  41,  n.,  where  the  ca«s  are  cal< 
lected.  State  v.  Fraemui,  6  Conn.  S48 ;  Meade  «.  Smith,  16  Conn.  S4S ;  Strnker  v. 
Oiaham,  4  M.  &  W.  731. 

(a)  Woodward  t.  Leavitt,  107   Han.  cam."     Cook   v.  Cartoer,  G   Cnih.  378. 

45S.     Perhapt  the  bett  statement  of  the  Mr.  Jnatice  Orav  ezpreasee  these  views : 

rule  is  that  given  in  Heffron  n.  Oallnpe,  GS  "  The  proper  evidence  of  the  decisioQ  of 

Me.  fiflS,  that  the  testimony  of  a  joror  is  tbe  jary  is  the  verdict  returned  by  them 

admtmibie  to  facts  touching  his  own  con-  upon  oath,  and  affirmed  in  open  coart ;  it 

duct  or  acts  when  separated  from  his  fel-  ia  essential  to  the  freedom  and  indepen- 

lows,  or  tbe  acts  or  declarations  of  other  deoce  of  tbeir  deliberation*  that  their  dia- 

peraons  with  or  to  him,  but  inadmissible  eossions  in  the  inry-room  should  be  kept 

to  what  Cruupired  in  tbe  deliberations  of  secret  and  inviolable,  and  toadmit  thetee- 

the  jnry  acting  ai  an  organized  body  pre-  timony  of  jnrors  to  what  took  place  there 

dded  over  by  their  foromao  and  perform-  would  create  diatnu^  embarraKunenta,  and 

ing  tbeir  offiaiat   dn^.      Cf.   Tucker  v.  nncertaintj/.     Queetiona  of  the  competency 

Sonth   Kingston.   E   R.   I.   658;  Bridge-  of  snch  evidence  have  ninally  arisen  npon 

watar  c.  Ptymouth,  67  Masi.  382  ;  Boston,  its  btiing  offered  with  a  view  to  overturn 

Ao.  R.  R  Corp.  V.  Dana,  1  Qray,  33,  105 ;  the  verdict ;  for  tbe  party  in  whoee  favor 

Folsom  n.  U&nchester,  11  Cash.  834,  387  the  verdict  has  been  rendered,  has   ordi- 

The  teatimony  of  jorors  seems  to  be  ad-  narily  no  need  of  further  proof ;  but  the 

mitted  even  on  the  sobject  of  the  proceed-  decisLve  reasons  for  excluding  tba  teati- 

ingi  in  the  jury-room,  in  New  York.  Dana  moBj  of  jurors  to  the  motives  and  InQn- 

e.   Tucker,   4  Johns.  487;   and  in  New  ences  which  affected  tbeirdeliberations  art 

Hampshire.     Tenney  v,  Evans,  IS  IT.  H.  et^nally  strong  whether  the  evidence  is  of- 

ISS ;  State  v.  Ayer,  38  N.  H.  801.     Mr.  fet«d  to  impeach  or  support  the  verdict" 

Chief  Jnstiea  Shaw  speaks  of  this  rale  as  Voodwud  t>.    LesTitt,   107   Haas.    45S  ; 

followa  :  "  We  think  the  judge  was  right  Rowe  c.  Canney,  189  Mass.  41.     Tbe  Eng- 

in  n^ecting  evidence  of  tbe  alleged  par-  lish  and  American  eases  are  thoroughly 

tiality  and  misconduct  of  a  juror  in  the  reviewed  in  this  csae,  and  the  decision 

inry-room,  bv  the  testiniony  of  the  juror  made  that  evidence  of  a  jnror  as  to  what 

himself,  orof  the  other  jurors.     Itisamla  took  place  in  tbe  jury-room,  was  inadmis- 

fonnded   upon   obvious   conBiderations  of  Bible.     The  same  rule  applies  to  eonversa- 

publio  policy,  and   it  la  important   tbat  tion  of  the  jurors  together  about  the  esse 

it  should  be  adhered  to  and  not  broken  in  while  they  are  on  tbeir  way  to  or  from  tba 

npoD  to  afford  relief  in  supposed  hard  conrt-hoosa.     Com.  v.  White,  147  Hau, 
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§  253.  CommnnlMtloiiB  aOmalTs  to  psbUo  atanim.  There  ig  a 
fourth  apecies  of  evidence  vliich  is  excluded,  oamely,  that  which 
ie  mdeeetU,  or  offenBive  to  public  morals,  or  inguriout  to  the/eel- 
ingt  or  intereatt  of  third  pertoiu,  the  parties  thenuelvee  haTing 
uo  interest  in  the  matter,  except  what  they  have  impertinently 
and  voluntarily  created.  The  mere  indecency  <tf  disclosures 
does  not,  in  general,  suffice  to  exclude  them  where  the  evi- 
dence is  necessary  for  the  purposes  of  civil  or  criminal  jus- 
tice; as,  in  an  indictnent  for  a  rape;  or  in  a  question  upon  the 
sex  of  one  claiming  an  estate  entailed,  as  heir  male  or  female; 
ornpon  the  legitimacy  of  one  claiming  as  lawful  heir;  or  in 
an  action  by  the  husband  for  criminal  conversation  with  the 
wife.  In  these  and  similar  cases  the  evidence  is  necessary, 
either  for  the  proof  and  punishment  of  crime  or  for  the  vio- 
dication  of  rights  existing  before,  or  independent  of,  the  fact 
sought  to  be  disclosed.  But  where  the  parties  have  voluntarily 
and  impertinently  interested  themselves  in  a  question  tending  to 
violate  the  peace  of  society  by  exhibiting  an  innocent  third  per- 
son to  the  world  in  a  ridiculous  or  contemptible  light,  or  to  dis- 
turb his  own  peace  and  comfort,  or  to  offend  public  decency  by 
the  disclosures  which  its  decision  may  require,  the  evidence  will 
not  be  received.  Of  this  sort  are  wagers  or  contracts  reBpecting 
the  sex  of  a  third  person,^  or  upon  the  question  whether  an  un- 
married woman  baa  had  a  child.*  In  this  place  may  also  be  men- 
tioned the  declarations  of  the  husband  or  wife  that  they  have  had 
no  connection,  though  living  together  and  that  therefore  the  off- 
spring is  spurious ;  which,  on  the  same  general  ground  of  decency, 
morality,  and  policy,  are  uniformly  excluded.' 

§  254.  CotnmnnloatlonB  between  btubMid  and  wife,  Communi- 
eatioTu  between  hvthand  and  teife  belong  also  to  the  class  of  privi- 
leged communications,  and  are  therefor©  protected  independently 
of  the  ground  of  interest  and  identity,  which  precludes  the  par- 

1  Da  Corta  ft  Jones,  Covp.  739. 

*  Ditchboni  v.  Goldsmitli,  4  Cunpb,  1G2.  If  the  anltJHSt  of  tha  lotloti  is  ftiTDlon^ 
or  tbs  qnestioii  impertiiient,  uid  this  is  apparent  on  ths  record,  tbe  ooort  will  not  pro- 
■eed  at  all  in  ths  trial.    Brown  v.  Leeaon,  2  H.  Bl,  iS ;  Heokln  «.  Oei*^  S  Campb.  408. 

■  Ooodriifht  n.  Ham,  Cowp.  S94,  said,  per  Lord  Hanaflold,  to  have  been  •oleninly 
decided  at  &e  Deltgktra,  Copo  v.  Cope,  1  H.  &  Bolt.  266,  par  Aldenon,  J.  ;  Rez.*. 
Rook,  1  Will.  840  ;  Rex  o.  LoSb,  8  Kiat,  188,  203,  308 ;  Bex  >.  Eea,  11  Eut,  IBS  ; 
CMnmoDwealtli ».  Shepherd,  S  Binn.  283. 

76  ;  Bowe  B.  CaiiDOf,  IBB  Mbm.  41.     Thii  direct  teatimony  oTa  juror  aa  to  what  took 

mle  haa  been  also  extended  aoai  to  ezdode  place  in  the  jniy-room,   la  inadmianhlw, 

the  teetimony  of  one  jnror  M  to .  the  mia-  A  fortiori,  hi*  declantioiui,  taatified  to  hj 

conduct  of  another  joror  ontaide  the  jury-  another  witneaa,  ai  to  inch  inatteia,  an 

room,  during  the  pendencj  of  the  case,  inadminible.     Wamn  v.  Hpenoer  Walot 

Bowe  V.  Cauuay,  189  Maw.  41.    Aa  the  Co.,  148  Haaa.  US. 
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ties  irorn  teBtifyiog  for  or  against  each  other,  (a)  The  happineas 
of  the  married  state  requires  that  there  should  be  the  most  un- 
limited confidence  between  husband  and  wife;  and  this  oonfi< 
dence  the  law  secures  b;  providing  that  it  shall  be  kept  forever 
inviolable;  that  nothing  shall  be  extracted  from  the  boeom  of  the 
wife  which  was  confided  there  by  the  husband.  Therefore,  after 
the  parties  are  separated,  whetlier  it  be  t^  divorce  or  b;  the  death 

(a)  The  exclmioii  of  such  commaDics-  u  not  privil^ted,  if  the  writing  gets  into 

tioDB  SB  «M  daaorib«d  in  the  text  is  baaad  the  hsnds  of  third  parties.     State  v.  Bat' 

jVirtUllj  apoD  tha  polic;  of  the  law  to  ex-  fiugton,  30  Kaa.  699, 
oluda  snch  conunniucatiaiiB  and  psrtl;  upon         The   statutes   of  some  Ststee  include 

the  iQtwert  ot  the  witnen  in  the  case,  only  privait  eoKvertatuyia  in  the  prirUt^. 

TImm  two  gioniula  for  this  exdnaion  haTe  This  tenn  uatuially  means  conrenatirais 

given  rise  to  statutoir  enactments  on  this  hetween  the  hoshond  and  wife  when  alone, 

pMnt  in  moet  of  the  Btates,  but  these  stat*  bat  it  baa  been  held  to  include  the  oon- 

otea  bare  geneiallv  been   fiamed  rather  vemtion  between  busbend  and  wife  when 

with  regard  to  the  intertst  of  the  wituesa  in  the  premuce  of  tbeir  young  children, 

tiian  to  the  reasons  of  public  policy  ex*  who  took  no  (lart  in  nor  paid  any  attention 

eluding  the  teatioMDj.     Cousaqoently,  the  to  the  oonTenatioD  (Jacobs  v.  Healer,  ubi 

•tatates  maj  more  prop«rl;f  h«  eoneideted  tupra) ;  bnt  not  when  a  third  person  is 

In  eonneetion  with  the  aectious  rela^g  to  present.     Fay  r.  Ouynon,  ISl  Uasa.  8L 

the  annpefflicy  o^iniiisnn,  where  they  will  The  couvenation  need  not  b«  eonfidmHat 


be  fonnd  net  forth  at  length,  and  the  subject  in  iti  nature.     Dexter  v.  Booth,  8  Alleu 

diacneaed  in  all  it*  •speeta,  inclading  the  [Haas.),   GCB;    Baynce   r.    Bennett,    114 

reasons  of  public  policy  which  an  set  forth  Haas.  42S.    Com.  «.  Hayea,  Hfi  Mass.  398. 

in  this  section  by  the  author,  hut  which  And  ezclauiations  ot  pain  uttered  by  the 

ate  so  combined  in  the  etatutea  with  the  husband  in  the  presence  of  the  wife  loay 

Knmnds  of  Incompeteney  arising  from  the  be  testified  to  by  her.    Com.  v.  Jardin^ 

intareat  of  the  witueaa,  that  a  separate  dis-  113  Hssa.  SS7. 

cuRsion  of  them  would  involve  much  repe-         In  other  State*,  the  statnte  only  pro- 

tition,  and  is  tharefore  avoided.     See  pod,  tects  eaufidtniiai  commnnications.     Wood 

g  S84,  notes.  «.  Chetwood,  37  N.  J.  Eq.  811. 

A  few  points,  however,  may  be  noticed         The  statute  of  other  Statea  covera  alt 

here.    The  Engliah  statute  provides  that  communicaCiona  made  br  either  bueband 

no  husband  or  wife  shall  be  amtpellr^le  to  or  wife  to  the  other  dnnog  the  marriue. 

disclose  anv  communication  made  to  him  Thia  is  the  English  statute,  10  k  17  Vict 

or  her  by  the  other,  during  marriage.     16  c.  SS,  }  S.     And  so  in  Rbnle  Island,  Oen. 

ft  17  Vict,  c  83,  i  8.    The  New  York  Stat.   c.  208,  9  8« ;   California  C.  C.  P. 

BUtute  is  similar.     Statute  of  1837,  c  887,  9  1881  ;  Kansas  Civil  Code,  {  323  ;  Ohio: 

j  8.     A  ttolunlary  statement  is,  therefore,  07   Ohio   L.    118  ;    Illinoia,   Seta.    Laws, 

receivable  under  such  atatutsa.    Southwick  1867,  181,  {  6.     And  for  more  extended 

«.  Sonthwick,  2  Sweeny,  231.     In  most  reference,  see  pM^  3  881  and  notes.    Under 

States,  however,  husband  and  wife  are  in-  such  a  statute,  communication*  between 

temptUTii  to  testify  as  to  snch  ccmmnnica-  husband  and  wife  an  privileged,  though 

tions.     See  i  311,  note  (a) ;   Baldwin  n.  they  are  made  in  the  presence  of  third  per* 

Parker,   99  Uasa.   79  ;  Jsoobs  o.  Hesler,  sons.     Campbell  v.  Cbace,  12  R.  I.  33S  ; 

lis  Id.  1G7;   Brown  e.  Wood,  121  Id.  Estate  of  Low,   Myrick's   Probate,  148; 

187.  Bird  r.  Hueston,  10  Ohio  St  118  ;  Wef 

As  the  privilege  attaches  to  the  com-  terman  v.  Wwterman,  2C  Ohio  St.  600. 
innnlcation,  it  is  bold  that  if  it  has  been         But  oommunicationa  made  hy  the  hiu. 

repeated  by  either  hustsnd  or  wife  to  a  band  or  wife  to  a  Aird  person  i»  lAeprama 

third  penon,  it  cannot  be  proved  by  pot-  of  the  other,  are  not  no  privileged!     Hig- 

ting  that  person  on  the  stand  to  teeti^  to  bee  o.  HcHilten,  18  Kan.  138 ;  QiifBn  «. 

it     Brown  v.  Wood,  121  Mass.  187.     Yet  Smith,  Adm'r,  45  lod.  S0S. 
if  a  third  person  has  overheard  the  conver-  In  some  States  no  statnte  at  all  exists 

Mtion  while  it  b  going  on,  he  may  teetil^  on  this  subject,  and  the  common-law  rale 

to  it.     Com.  «.  Griffin,  110  Mass.   181  ;  then  govema.     White  *.   Perry,   14  W. 

State  T.   Carter,  35  Vt  378.    And  also,  Ta.  S6. 
that  tha  eommuDieation,  if  it  i*  in  writing 
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of  the  hnflb&nd,  the  wife  is  BtJIl  precladed  from  discloBing  any  con- 
versations  with  him,  tliongh  she  may  be  admitted  to  testify  to 
facts  which  came  to  her  knowledge  by  means  equally  acoeBsible 
to  any  person  not  standing  in  that  relation. '(d)  Their  general 
incompetency  to  testify  for  or  against  each  other  will  be  consid- 
ered hereafter  in  its  more  appropriate  place. 

§  254  a,  Bvldauoe  adnllMlbl*,  though  lHagBUr  obtaiiwd.  It  may 
be  mentioned  in  this  place,  that  though  papers  and  other  subjects 
of  evidence  may  have  been  illegally  taken  from  the  possession  of 
the  party  against  whom  they  are  offered,  or  otherwise  anlawfolly 
obtained,  this  is  no  valid  objection  to  their  admissibiUty  if  they 
are  pertinent  to  the  issue.  The  court  will  not  take  notice  how 
they  were  obtained,  whether  lawfully  or  unlawfully,  nor  will  it 
form  an  issue  to  determine  that  question.* 

>  Monroa  v.  Tiriftlaton,  Peake'a  Evjil  App.  IrrxiL,  as  ezplAined  br  Lord  Elleii- 
boroush,  in  Aveun  e.  Lonl  Kinnaird,  6  Eaat,  1S2,  IBS  ;  Dokar  r.  Hudar,  Bj.  &  H. 
198  ;  SleiB  v.  Bokquq,  13  Paten,  309,  223  ;  Coffin  v.  Janei,  IS  Pick,  ill,  416  ;  £d- 
gell  V.  Bennett,  7  Tt.  G3e  ;  WilliunB  r.  B&ldwin,  Id.  GOB.  GOS,  per  BoTce,  J.  In  Bev- 
eridge  V.  Minter,  1  C.  ft  P.  364,  where  the  nidoff  vta  pennitted  \tj  Abbott,  C.  J.,  to 
teatS;  to  certain  admisoiotta  of  faer  dacoiwd  hoBbaod,  rulatire  to  tbe  roone;  in  qncation, 
thu  point  wu  not  cooudered,  the  objactioii  being  pUced  wholly  on  the  groand  of  bet 
JDtenst  in  the  estate.  See  abo  3  Kent,  Comm.  180 ;  3  Stark.  Evid.  S9S ;  Bobin  v. 
Kln&  2  Leigh,  142,  111. 

*  Gommoaweslth  v.  Daiu,  2  Met  S29,  8S7  ;  Legatt  «.  IdOnmj,  11  East,  S03^ 
Jordan  v.  Lewis,  Id.  SOS,  n. 

(»)  Bigelow  V.  SwUm,  76  Wb  til. 
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CHAPTEE  XIV. 

OP  TH8    KUHBEB  OP  WTTNESSSa,    AND    TH8    NATDBE    AND    QDANTITT 
OP  PBOOP  BEQUIBED   IN   PABTICULAB  CASES. 

§  255.  Bomber  ol  wItuMiM  In  treMon.  Under  this  head  it  ia 
not  proposed  to  go  into  an  extended  consideratioa  of  the  atatutea 
of  treason,  or  of  frauds,  but  only  to  mention  briefly  some  in- 
stances in  Thich  those  statutes,  and  some  other  rules  ot  lav,  have 
regulated  particular  cases,  taking  them  out  of  the  operation  of 
the  general  principles  by  vhich  they  would  otherwise  be  gov- 
erned. Thus,  in  regard  to  treaaorUy  liiou^  by  the  common  law 
the  crime  was  sufficiently  proved  by  one  credible  witness,^  yet, 
considering  the  great  weight  of  the  oath  or  duty  of  allegiance 
agaiuat  the  probability  of  the  fact  of  treason,^  it  has  been  deemed 
expedient  to  provide'  that  no  person  shall  be  indicted  or  con- 
victed of  high  treason  but  upon  the  oaths  and  testimony  of  two 
witnesses  to  the  same  overt  act,  or  to  separate  overii  acts  of  the 
same  treason,  unless  upon  his  voluntary  confession  in  open  court 
We  have  already  seen  that  a  voluntary  confession  out  of  court,  if 
proved  by  two  witnesses,  la  aufiicient  to  warrant  a  conviction ;  and 
that  in  England  the  crime  is  well  proved  if  there  be  one  witness 

>  Fortor'B  Disc.  p.  28!  ;  Woodbeck  v.  Keller,  «  Cowen,  120  j  MoNnIly's  Erid.  SI. 

*  This  ia  oooceired  to  be  tbe  true  foondatioii  on  which  ths  rale  has,  io  modem  times, 
baen  enacted.  Tha  manner  of  ita  first  introdnctioa  into  the  statnt«a  waa  thus  stated 
I7  the  Lorf  Chancelior,  in  Lord  Stafford's  Cage,  T.  Raym.  *08  :  "  Upon  this  occasion, 
mf  Lord  Chancellor,  in  the  Lords  House,  ires  pleased  to  oommanicate  a  notion  con- 
camiog  the  reason  of  two  witnenas  in  treason,  which  he  aaid  was  not  very  familiftr,  he 
believed  ;  aod  it  was  this :  anciently  all  or  most  of  the  judges  were  churchmen  and 
eecleaJMlaflal  penona,  and  by  tbe  canon  lair  now,  and  then,  in  nse  all  over  the  Christian 
world,  none  can  be  condemned  of  heresy  bat  by  two  lawful  and  credible  witcenes ; 
and  bare  words  may  make  a  heretic,  but  not  a  traitor,  and  anciently  heresy  was  treason  ; 
and  IVom  thence  the  Parliameut  thooght  fit  to  appoint  that  two  wltneeaes  ought  to  be 
for  proof  of  high  treason." 


*  This  wna  done  by  Stat.  7  W.  III.  c.  S,  S  2.  Two  witnesses  were  required  by  the 
earlier  statntes  of  1  Ed.  VI.  &  1%  and  G  A  0  Ed.  VI.  c.  11 ;  in  the  constnictioii  of 
which  statDta^  the  mle  afterwards  declared  in  Stat  7  W.  III.  was  adopted.  See  Rex 
p.  Laid  Btaffon],  T.  Baym.  407.  The  Constitntion  of  the  United  States  provides  that 
"  No  person  shiJI  be  eonricted  of  treaaou,  nnlesi  on  the  testimony  of  two  witnesses  to 
the  same  overt  act,  or  on  oonfiMsian  in  open  court"  Art  S,  f  S,  LL.  U.  8.  toL  ii.  c.  3S, 
SI.  This  proririon  has  been  adopte<l,  In  term*,  in  many  of  the  State  constitutions. 
fiat  as  in  many  other  States,  there  ia  no  express  law  requiring  that  the  testimony  of 
both  witneaaea  should  be  to  the  same  overt  act,  tbe  rule  stated  in  the  text  is  conceived 
to  be  that  which  would  govern  In  trials  for  treason  againat  those  State*  ;  though  in 
trials  in  the  other  States,  and  for  treason  againgt  tbe  United  States,  the  constitutional 
pioviaion  would  confine  the  evidence  to  tbe  same  overt  act. 
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to  one  overt  set,  and  anotlier  Titoeu  to  snother  overt  act,  of  the 
same  species  of  tnuoa.*  It  ib  also  settled  that  when  the  pris- 
oner's confession  is  offered,  as  corroborative  of  tho  testimony  of 
snch  iritnesses,  it  is  admissible,  thoaj^  it  be  proved  b;  only  one 
witness ;  the  law  not  having  excladed  confessions,  proved  in  that 
manner,  from  the  consideration  of  the  jury,  but  only  provided  that 
they  alone  shall  not  be  sufficient  to  convict  the  prisoner.*  And 
as  to  all  matters  merely  eollateral,  and  not  conducing  to  the 
proof  of  the  overt  acts,  it  may  be  safely  laid  down  as  a  general 
rule,  that  whatever  was  evidence  at  common  law  is  still  good  evi- 
dence under  the  express  constitntional  and  statatory  provisi(Hi 
above  mentioned.' 

f  266,  Ho  overt  u>t  not  laid  In  tba  Indlotmant  provabls.  It  may 
be  proper  in  this  place  to  observe  that  in  treason  the  rule  is  that 
no  evidence  can  be  given  of  any  overt  act  which  is  not  expressly 
laid  in  the  indictment  But  the  meaning  of  the  rule  is,  not  that 
the  whole  detail  of  facts  should  be  set  forth,  but  that  no  overt  act; 
amounting  to  a  distinct  independent  charge,  tliough  falling  under 
the  same  head  of  treason,  shall  he  given  in  evidence  unlesB  it  be 
expressly  laid  in  the  indictment.  If,  however,  it  will  conduce  to 
the  proof  of  any  of  the  overt  acts  which  are  laid,  it  may  be  ad- 
mitted as  evidence  of  such  overt  acts.^  This  rule  is  not  pecnliar 
to  prosecutions  for  treason;  thou^^  in  consequence  of  the  op- 
pressive character  of  some  former  State  prosecutions  for  that 
crime,  it  has  been  deemed  expedient  expressly  to  enact  it  in  the 
later  statutes  of  treason.  It  is  nothing  more  than  a  particular 
application  of  a  fundamental  doctrine  of  the  law  of  remedy  and 
of  evidence;  namely,  that  the  proof  must  correspond  with  the 
allogfitions,  and  be  confined  to  the  point  in  issue.*  This  issue, 
in  treason,  is  whether  the  prisoner  committed  that  crime  by  do- 
ing the  treasonable  act  stated  in  the  indictment;  as,  in  slander, 
the  question  is,  whether  the  defendant  injured  the  plaintiff  by 
maliciously  uttering  the  falsehoods  laid  in  the  declaration ;  and 
evidence  of  collateral  facts  is  admitted  or  rejected  on  the  like 
principle  in  either  case,  accordingly  as  it  does  or  does  not  tend 
to  establish  the  specific  charge.     Therefore  the  declarations  of 

*  Svpra,  i  330,  n.  ;  Lord  Stafford'*  Ctts,  7  Howell's  St.  Tr.  1527  ;  Foater'B  Due. 
f07  1  I  Barr'i  Tdtl,  IBS. 

*  Willli'i  Caia,  IS  Hovdl'i  St  Tr.  fl28-<26  ;  OTonfleld'i  Ctae,  29  HoweU'i  St  Tr. 
PS-S7  ;  Poiter'*  DIm.  241. 

*  Srtpra,  g  S3G  ;  Foeter'i  Disc.  210,  243 ;  1  But,  P.  C.  ISO, 

>  Potter's  DIbo.  p.  24S  ;  1  PhU.  Evid.  471 ;  Datcon't  Case,  18  HoweH'a  St.  Tr. 
ass  ;  a.  c.  Foitw,  i ;  Segicido'i  Cue,  J.  Ee^,  8,  >  ;  1  EMt,  P.  C.  131-133  i  3  Stsric 
End.  800,  601. 

■  Svfra,  SI  61-61 
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die  prisoner,  and  ae^tion  languige  nsed  by  him,  are  admissible 
in  eyidence  as  explanatny  of  his  omdoct,  and  of  the  nature  and 
object  fji  the  cansfnracy  in  which  he  was  engaged.*  (a)  And  after 
proof  of  the  overt  act  of  treason,  in  the  conn^  mentioned  in 
the  indictment,  otiwr  acts  ctf  treas(xi  tending  to  prove  the  overt 
acts  laid,  thon^  done  in  a  foreign  coontry,  may  be  given  in 
evidence.*  (ft) 

§  257.  In  paijvrj.  In  pnxrf  of  the  crime  of  jwfywry,  also,  it 
was  formerly  held  that  two  witnesses  were  necessary,  because 
otherwise  there  would  be  nothing  more  than  the  oath  of  one  man 
against  another,  upon  which  the  jury  could  not  safely  convict' 
But  this  strictness  has  long  since  been  relaxed;  the  true  prin- 
ciple of  the  rule  being  merely  this,  that  &e  evidence  must  be 
something  more  Qian  sufficient  to  counterbalance  the  oath  of  the 
prisoner,  and  the  l^al  presumption  of  his  innocence.'  The  oath 
of  the  opposing  witness,  therefore,  will  not  avail,  unless  it  be 
corroborated  by  other  independent  circomstances.  But  it  ia  not 
precisely  accurate  to  say,  that  these  additional  circumstances 
must  be  tantamoont  to  anotiier  witness.     The  same  efFeot  being 

*  Rex  «:  Watnn,  9  Stuk.  IIS,  184. 

*  Dncon's  Cms,  IS  Howell'i  St.  Tr.  M7  ;  b.  c.  Foiter,  S  ;  Sir  Utnir  Tui«'l  Cue, 
i\b  rtt.,  «  HowsU'b  8L  Tr.  ISt,  120,  n. ;  1  Ewt,  P.  a  115,  IM. 

>  1  BterlcETld.  4M;  4  H>wk.  P.C.  b.^  c  U,  $  ID;  t  Bl.Oomm.SM;  9  Ron 
on  CriDMi,  1701. 

*  The  histoid  of  thu  nkntion  of  the  itiniiuM  of  the  old  tq1«  i»  thna  it»t«d  hf 
Ht.  Jmtioe  Wkjob,  in  daliTiring  Um  otdnion  of  tha  oonit  In  tJnitsd  SbttM  v.  VIooi, 
14  Peten^  441^  441:  "At  flwt,  ^ro  wttneww  wmo  T«qaind  to  oonTict  in  a  cue  ot  par- 

lefeoduit'aoi-'     "    ' 


Thw  >  Nngle  witnm,  oorrobbnted  b;  otlier  witnasne,  sveating  to  ctrDamstuicaa  bMT- 
iDg  directly  npon  the  impnted  eoma  dttieti  at  a  defendant,  wu  dnmad  nifflolftit 
Kext,  ai  ia  the  case  of  Bez  «.  EDill,  6  a  k  Aid.  929,  n.,  with  ■  long  intern]  betweeD 
it  and  the  preoading,  a  wltaaaa  who  gave  proof  an\j  of  tiie  oontndictorj  oathi  of  tbe 
defendant  an  two  occaaions,  one  being  an  examination  before  the  Hanaa  of  Lorda,  and 
tile  other  an  axarainfttioQ  before  the  Hooae  of  Commona,  wat  held  to  be  anfflclent ; 
though  this  principle  had  been  acted  on  aa  early  aa  I7S4,  by  Justice  Yatea,  a«  may  be 
•een  in  the  note  to  the  case  of  The  King  v.  Harris,  6  B.  A  Aid.  GS7,  and  was  acqni* 
eaced  in  by  Lord  Uaoafleld,  and  Jnatices  Wilmont  and  Aston.  We  are  aware  that,  In 
a  note  to  Sex  v.  Uayhew,  Q  C.  &  P.  81S,  a  doabt  ia  implied  eoncemtoK  the  caw  decideil 
by  Justice  Yatea  :  but  it  has  the  stamp  of  anthenticity,  from  its  having  be«n  refarred 
to  in  a  case  happening  tan  yeara  afterwaid*  before  Joatice  Chambro,  as  will  appear  hv 
the  note  in  6  B.  &  Aid.  937.  Afterwarda,  a  single  witnesa,  with  the  defendant's  bill 
of  coata  (not  sworn  to)  in  lieu  of  a  second  witneaa,  deUvered  bv  the  defendant  to  the 
pTnercutoT,  waa  held  sufficient  to  contradict  hie  oath  ;  and  in  that  caae  Lord  Denman 
•ija,  '  A  letter  written  by  tbe  defendaot,  contradicting  hia  statement  on  oath,  would  be 
anfficieot  to  make  it  aDnacesaary  to  have  a  aecond  witneaa.'  6  C.  &  P.  BIS.  We  thos 
see  that  this  rule,  in  ita  proper  application,  haa  been  expended  beyond  its  literal  term*, 
aa  caaea  have  occurred  in  which  proofi  have  been  offered  eqaivalent  to  tbe  end  intended 
to  be  aeoompliahed  hf  the  rule. 

(ft)  Seapoit,  vol.  UL  S4C-S48. 
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given  to  the  oath  of  the  priBoner,  as  thoi^h  it  vere  the  oath  ol  a  ' 
credible  vitaesa,  the  scale  of  evidence  is  exactly  balanced,  and 
the  equilibrium  must  be  destroyed,  by  material  and  independent 
circumstances,  before  the  party  can  be  convicted.  The  addi- 
tional  evidence  needs  not  be  snch  as,  standing  by  itself,  would 
justify  a  conviction  in  a  case  where  the  testimony  of  a  single 
witness  would  suffice  for  that  purpose.  But  it  must  be  at  least 
strongly  corroborative  of  the  testimony  of  the  accusing  witness;^ 
or,  in  tbe  quaiut  but  energetic  languE^^  of  Parker,  G.  J.,  "a 
strong  and  clear  evidence,  and  more  numerous  than  the  evidence 
given  for  the  def endant. "  *  (a) 

§  257  a.  In  OMBB  of  savarBl  «— igninaati.  When  there  are  sev- 
eral assignments  of  perjury  in  the  same  indictment,  it  does  not 
seem  to  be  clearly  settled,  whether,  in  addition  to  Qte  testimony 
of  a  single  witness,  there  must  be  corroborative  proof  with  reapeet 
to  each ;  but  the  better  opinion  is,  that  such  proof  is  necessary ; 
and  that,  too,  although  all  the  perjuries  assigned  were  committed 
at  one  time  and  place.^  (b)    For  instance,  if  a  person,  on  putting 

*  Woodbeck  n.  Kennr,  6  Cowan,  118, 191,  per  SatfaerUnd,  J.  ;  Chtuupiisy'B  Cue,  3 
Lew.  Cr.  Cas.  258.     And  aee  infra,  {  S81. 

«  The  Qneen  v.  HoKot,  10  Mod.  IDl.  8e«  elu  State  ■>.  Holier,  1  Dev.  SOS, 
BOG ;  Bute  v.  H&Tward,  1  Nott  A  McCord,  E17  ;  Rai  v.  H&jhew,  S  C.  &  P.  B15  j 
Keg.  V.  Boulter,  Ifl  Jar.  1S5  ;  Boecoe  on  Grim.  Evid.  SSfl,  087  ;  Clark's  Eiecuton  v. 
Van  Rietnadyk,  9  Cntnch,  160.  It  moat  combortte  him  in  aoinething  raore  than  aooM 
ilisht  particnlara.  Reg.  ■.  Yntes,  1  Car.  &  Harah.  189.  More  receutlr,  comboratin 
evldeiice,  in  caiea  irbers  more  then  one  witneas  is  required  by  law,  boa  been  deGaed  ty 
Dr.  Luabington  to  be  not  inerel]r  eridenoe  showing  that  the  account  ia  probable,  bat 
Evidence  pro  dog  facta  tjuidem  gmerii,  end  t«Qdiu((  to  prodace  the  aime  reevlts.  6im- 
mont  V.  mmmona,  11  Jnr.  8S0.  See  further  to  thla  point,  Reg.  v.  Parker,  C.  &  Hanh. 
8*e  ;  Reg.  v.  Champne;,  3  Lewin,  2fiS ;  Beg.  e.  Oardiner.S  C.  &  P.  737;  Beg.  v. 
Boberta,  2  Car.  Jb  Kir.  6U. 

1  B(«.  V.  Virrier,  19  A.  ft  EL  SIT,  SS4,  per  Ld.  Denrntn. 

(a)  There  need  not  be  two  witneaaaa  In  tempt  to  define  the  degree  of  eorrobora. 

the  case,  bat  them  maat  be  aometbing  in  Cion  neceaaarj  would  be lllnaorf.     Beg.  v. 

the   caae  to  make   the  jur?  believe  one  Shaw,  10  Coi,  C.  C.  60. 
rather  than  the  other,  eoma  indepcudeut         {b)  WillUme  v.  Com.,  91  Pa.  St.  498. 

eTidence  in  corroboration.   Beg.  v.  Braith-  And  tD  England  the  ruJe  ia  settled  in  tliia 

waite,  8  Con,  C.C.  2S4i  Reg.  v.  Boolter,  IS  waj  bj  Reg.  v.  Parker,  Stamf.  Sam.  Aaa, 

Jar.  ISBj  State  v.  Buie,  48  Tex.  6S2;  SUte  1842,  dted  in  Ruai.  on  Crimea,  toL  iii.  Glh 

V.  Heed,  S7  Ho.  2GS.     And  one  witnesa  ia  ed.  p.  SO.    But  where  the  aaaignment  ia  of 

anffiotent  to  prove  the  fact  that  the  defend-  acontiaooiu  natare,  aa  where  a  witnesa 

ttDi  Bwore  as  alleged  in  the  indictment,  swore  that  he  did  not  "treat"  a  certain 

Com.  c.  Pollard,  13  Met.  {Mesa.)  22S.   In  person   to  drinka  during  a  certain  day, 

Venahle'a  Case,  24  Qratt  (Ya.)  63&,  after  proof  of  one  distinct  act  of  each  "tnat- 

a  confeaaion  upon  Inducement,  and  after  a  lug,"  proved  by  one  witneaa,  is  corrobo. 

warning  from  the  coart,  and  the  priaoner's  rated  lufflciently  by  proof  of  another  in. 

coiine^  a  confeaaion  to  a  third  peraon  wee  stance  of  "  treating"  pTOved   by  another 

held  inadmissible.  Whet  degree  of  corrobo-  single  witnesa  ;  for  Mtb  anch  iiiil4nce«  of 

mtire  evidence  ia  necesaary  most  be  a  Irtat  go  to  prove  the  ftlaity  of  the  atat*- 

matter  for  the  opinion  of  the  preaiding  ment  which  the  defendant  iwore  to.    Bcg^ 

Judge,  who  moat  eee  that  it  deaervea  the  «.  Hare^  13  Cox,  C.  C.  174. 
title  of  cotroboretiTe  evidence.    Any  at- 
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in  his  Bchednle  in  the  insolvent  debtor's  coart,  or  on  oUter  the 
like  occasion,  has  sworn  that  he  has  paid  certain  creditors,  and  is 
then  iodicted  for  perjury  on  several  assignments,  each  specifying 
a  particalu'  creditor  who  has  not  been  paid,  a  single  witness  with 
respect  to  each  debt  will  not,  it  seems,  suffice,  though  it  may  be 
Tery  difficult  to  obtain  any  fuller  evidence.* 

§  258.  CorrobormtlnE  ofronnutuiewi.  The  principle  that  one 
witness  with  corroborating  circumstances  is  sufiicient  to  establish 
the  charge  of  perjury,  leads  to  the  conclusion  that  oircumataneeg, 
wUhout  any  witaeis,  when  they  exist  in  documentary  or  written 
testimony,  may  combine,  to  the  same  effect ;  as  they  may  combine 
altogether  lunaided  by  oral  proof,  except  the  evidence  of  their  au< 
thenticity,  to  prove  any  other  fact,  connected  with  the  declarations 
of  persons  or  the  business  of  human  life.  The  principle  is,  that 
circumstances  necessarily  make  a  part  of  the  proofs  of  human 
transactions;  that  such  as  hare  been  reduced  to  writing,  in  une< 
quivocal  terms,  when  the  writing  has  been  proved  to  be  authentic, 
cannot  be  made  more  certain  by  evidence  aliunde  ;  and  that  such 
as  have  not  been  reduced  to  writing,  whether  they  relate  to  the  dec- 
larations or  conduct  of  men,  can  only  be  proved  by  oral  testi- 
mony. Accordingly,  it  is  now  held  that  a  living  witness  of  the 
corpu»  delicti  may  be  dispensed  with,  and  documentary  or  written 
evidence  be  relied  upon  to  convict  of  perjury, — firtt,  where  the 
falsehood  of  the  matter  sworn  by  the  prisoner  is  directly  proved  by 
documentary  or  written  evidence  springing  from  himself,  with  cir- 
cumstances showing  the  corrupt  intent;  tecondly,  in  cases  where 
the  matter  so  sworn  is  contradicted  by  a  public  record,  proved  to 
have  been  well  known  by  the  prisoner  when  he  took  the  oath,  the 
oath  only  being  proved  to  have  been  taken;  and,  thirdly,  in  cases 
where  the  party  is  charged  with  taking  an  oath,  contrary  to  what 
he  must  necessarily  have  known  to  be  true;  the  falsehood  being 
shown  by  bis  own  letters  relating  to  the  fact  sworn  to,  or  by  any 
other  written  testimony  existing  and  being  found  in  his  posses- 
sion, and  which  has  been  treated  by  him  as  containing  the  evi- 
dence of  the  fact  recited  in  it> 

*  Keg.  r.  Parkrr,  C.  &  Uanh.  6SS,  S45-447,  ^  llndal.  C.  J.  In  Rex  v.  Undis, 
1  U.  A  Rob.  128,  JS9,  Lord  Tenterden,  nnrler  similar  circa mntanceB,  refused  to  oMp 
tbe  cue,  laying  tliat,  if  tha  dcfendiLiit  wu  caavict«d,  he  might  move  for  a  new  trial, 
Ba  was.  hawever,  Hci[uitted.     Sea  tha  (London)  Uw  Review,  Ac.,  Uar,  184fl,  p.  128. 

>  United  States  v.  Wood,  \i  Peters,  440,  441.  In  this  caae,  nnder  the  Utter 
head  of  the  rule  hers  stated,  it  was  held,  that,  if  the  jiirj  were  satisfied  of  the  corni]<t 
intent,  tha  |iriaoner  might  well  be  convicted  of  pprjary,  in  taking,  at  the  enstom-house 
la  New  York,  the  "  owner'*  oath  in  cases  where  gomiii,  wareii,  or  men'hnndise,  hnve 
beMi  actnallf  porchsaed,"  npon  the  eridenef  of  the  invoiee-book  of  his  father,  John 
Wood,  of  Saddieworth,  Eugtaad,  and  of  tbirtf-Gre  letters  from  the  piiaoner  to  his 
VOL.  I. —  23 
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§  259.  CentnidiotoiT  oatlu.  If  the  evidence  adduced  in  proof 
of  the  crime  of  perjury  consiats  of  two  opposing  atatementa  of  the 
pritoner,  and  nothing  more,  he  cannot  be  convicted.  For  if  one 
only  was  delivered  under  oatli,  it  muat  be  presumed,  from  the 
solemnity  of  the  sanction,  that  that  declaration  was  the  truth, 
and  the  other  au  error  or  a  falsehood ;  though  the  latter,  beii^ 
inconsistent  with  what  he  has  sworn,  may  form  important  evi- 
dence, with  other  circumstances,  against  him.  And  if  both  the 
contradictory  statements  were  delivered  under  oath,  there  is  still 
nothing  to  show  which  of  them  is  false,  where  no  other  evidence 
of  the  falsity  is  given.  ^  If,  indeed,  it  can  be  shown  that,  before 
giving  the  testimony  on  which  perjury  is  assigned,  the  accused 
had  been  tampered  vith,^  or  if  there  be  other  <;ircumBtances  in 
the  case,  tending  to  prove  that  the  statement  offered  in  evidence 
^^inst  the  accused  was  in  fact  true,  a  legal  conviction  may  be 
obtained.^  And  "although  the  jury  may  believe  that  on  the  one 
or  the  other  occasion  the  prisoner  swore  to  what  was  not  true,  yet 
it  is  not  a  necessary  consequence  that  he  committed  perjury. 
For  there  are  cases  in  which  a  person  might  very  honestly  and 
conscientiously  swear  to  a  particular  fact,  from  the  beat  of  his 
recollection  and  belief,  and  from  other  circumstances  subse- 
quently be  convinced  that  he  was  wrong,  and  swear  to  the  reverse, 
without  meaning  to  swear  falsely  either  time." ' 

§  260,  Anawen  In  cbwaovrj.  The  principles  above  stated,  in 
regard  to  the  proof  of  perjury,  apply  with  equal  force  to  the  case 

hther,  ducloaing  a  combmation  betlreen  them  to  defraud  tbe  United  Btato,  b;  in- 
voicing anil  enterine  the  gooAa  stiipped  at  leu  tlisn  thi^  actaal  coaL 

'  See  Alison's  Pnnciptes  of  ihe  Cnminal  Law  of  Sootland,  p.  481  ;  Bag.  ».  Hoghea, 
1  C.  &  E.  619  ;  Rfg.  V.  WheatUnd.  S  C.  &  P.  338  ;  Reg.  v.  Chaioimey,  2  Lev.  258. 

'  AnoD.,  e  B.  &  AM.  9S9,  640,  n.     And  see  2  Rum.  Ct.  ft  H.  «53,  n. 

■  Rpx  V.  Enill,  e  B.  &  AM.  92»,  930,  n. 

•  Per  Holmd,  J.,  in  JHckaon'i  Case,  1  Uwin'a  Cr.  Cm.  !70,  Thia  wrj  rcMOua- 
ble  rioctrina  is  in  perfect  Bccnrdance  with  the  rale  of  the  Criminal  Law  of  Scotland,  aa 
laid  down  by  Mr.  Aliion  in  hia  lucid  and  el^^iit  treatise  on  that  aubject,  ID  the  foUoir- 
injc  terms:  "  When  contmlictorf  and  inconauitent  oaths  have  been  entitled,  the  mere 
COD  trail  iction  is  not  decisive  eridenca  of  the  existence  of  perjury  in  one  or  other  of 
them  ;  bnt  the  prosecutor  most  establish  which  was  the  true  one,  and  libel  on  th«  othar 
as  containing  the  bilsehood.  Where  depositions  contradictory  to  each  other  hare  been 
emitted  by  the  same  person  on  the  same  matter,  it  may  with  certainty  be  concluded  that 
one  or  other  of  them  la  false.  But  it  is  not  relevant  to  infer  perjory  in  ao  loose  a  manner; 
bat  the  proBeontor  mast  go  a  step  farther,  and  sppcifj  diatinctly  which  of  the  two  oon- 
taina  the  falsehood,  and  peril  his  case  upon  the  means  he  poBsessea  of  proviug  peqaij 
'n  that  deposition.  To  admit  the  opposite  couru!,  and  allow  the  prtMecntor  t"  "^^^  '■" 
x>th  depositions,  and  malie  out  his  charge  by  comparing  them  together,  withe 


when  the  truth  really  lay."     See  Alison's  Crim.  Law  of  ScotUud,  p.  475. 
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of  an  antwer  in  chancery.  Formerly,  when  a  material  fact  was 
directly  put  in  iasue  by  the  answer,  the  courts  of  equity  followed 
the  maxim  of  the  Roman  law,  regponsio  untut  non  omnino  audiatur, 
and  required  the  evidence  of  two  witnesflea,  as  the  foundation  of 
s  decree.  Bat  of  late  years  the  rule  has  been  referred  more 
Btoifitly  to  the  equitable  principle  on  which  it  is  founded ;  namely, 
the  right  to  credit  which  the  defendant  may  claim,  equal  to  that 
of  any  other  witotias  in  all  cases  where  his  answer  is  "positively, 
clearly,  and  precisely"  responsive  to  any  matter  stated  in  the 
bill.  For  the  plaintiff,  by  eslling  on  the  defendant  to  answer  an 
allegation  which  he  makes,  thereh;  admits  the  answer  to  be  evi- 
dence* In  snch  case,  if  the  defendant  in  express  terms  nega- 
tives the  allegations  in  the  bill,  and  the  bill  is  supported  by  the 
evidence  of  only  a  single  witness,  affirming  what  has  been  so 
denied,  the  court  will  neither  moke  a  decree,  nor  amd  the  case 
to  be  tried  at  law;  but  will  simply  dismiss  the  bill.*  But  the 
corroborating  testimony  of  an  additional  witness,  or  of  cireum- 
stances,  may  give  a  turn  either  way  to  the  balance.  And  even 
the  evidence  arising  from  ciroumHtauoea  alone,  may  be  stronger 
than  the  testimony  of  any  single  witness.'  (a) 

§  260  a.  Ubms  oI  trado.  It  has  also  been  held,  that  the  testi- 
mony of  one  witness  alone  is  not  sufficient  to  establish  any  uaage 
of  trade,  of  which  all  dealers  in  that  particular  tine  are  bound  to 
take  notice,  and  are  presumed  to  be  informed.*(i) 

*  Oreiley  on  Evid.  p.  4. 

*  Cootb  e.  Jtckion,  6  Vea.  M.  per  Ld.  Eldon. 

*  Pcmber  v.  Mathers,  1  tiro.  Ch.  52  ;  3  Story  on  Eq.  Jur.  S  152S  ;  OKnloy  on  Erid. 
p.  4  ;  Clirk  b.  Van  Riemniyk,  »  Cranoh,  160  ;  Key*  v.  Willianl^  3  Y.  A  C.  GS  )  Daw- 
MD  V.  Uaasey,  1  Ball  &  Best.  2S4  ;  Maddox  r.  Sullivan,  2  Rich.  Eq.  4.  Tuni  iritQeracB 
are  reqaired  in  Hissouri,  to  prove  the  handwriting  of  BiiiNMased  Babsclibing  witnesa  to 
a  dead,  when  all  the  snbscribinff  witneasea  am  dmd,  or  cannot  be  had,  ana  the  deed  ia 
ofr«i«d  to  a  court  or  magiBtrate  Tor  probate,  preparatory  to  its  regiattation.  Bev.  Stat 
laSS,  p.  121  ;  Id.  1845,  c  33.  j  H  ;  iv/ra,  S  GflB.  n.  Two  witnenea  ara  also  raqaired 
to  a  deed  of  conveyance  of  raaf  eatate,  by  the  etatatea  of  New  Haropahini,  Vermont, 
CoDQecticut,  Georgia,  Plorida,  Ohio,  Michigan  and  Arkanaaa.  See  4  CmiBe's  Digest, 
tiL  82,  0.  2,  S  77,  n.  {OnseDlears  ed.)  [2d  ed.  (18B«)  ToL  iL  p.  841].  And  in  Connecti- 
cot,  it  is  enacted,  that  no  person  shall  be  convicted  ot  a  capital  cnmo  without  the  testi- 
mony of  two  witnesses,  or  what  ia  »f|mv«lent  thereto.     Rev.  Stat.  1849,  tit.  8,  g  IB9. 

*  Wood  r.  Hickok,  3  Wend.  EOl  ;  Purrott  v.  Thacher,  S  Pick.  420  ;  Tbomu  «. 
Graves,  1  Const.  Bep.  160  [308]  ;  poit,  vol.  ii.  S  352  and  notes.    As  attempts  have  been 

(a)  Btepod,  vol.  iii.  }  3SB  and  notes;  given  in  BnarUinan  v.  Spooner.  13  Allen 

Hinkle  e.  Wanzer,  17  How.  (U.  S.)  353  ;  (Mara.)  S53,  p.  359,  bnt  the  law  is  now 

Lawton  d.  Eittredse,  SO  N.  K.  500  ;  tng  settled  that  the  fact  that  but  one  witness 

1.  Brown,  3  Hd.  Ch.  Dec.  521  ;  Glenn  v.  testi/ies  to  a  usage,  is  only  important  m 

Orover,  8  Md.  212  ;  Jordon  r.  Feiino,  13  bearintr  on  the  crediUlity  and  satisfactori- 

Ark.  598  :  Johnson  v,  HcGmder,  IS  Mo.  ness  of  his  testimony  in  point  of  fact,  and 

365  ;  Walton  V.  Walton,  17  Id.  374;  White  doea  not  affect  its  competency  as  matter  of 

v.  Crew,  Ifl  Ga.  41S;  Calkin  v.  Evans,  5  law.    Jones  d.  Hoey,  133  Mus.  5SS  ;  Vail 

Ind.  441.  e.  Kice,  1  Seld.  (S.  Y.}  155  ;  Robinson  n 

(ft)  A  dictum  to  tbi«  effect  was  also  United  Stales,  13  Wall  (U.  8.)  308. 
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§  261.  Wb«ti  written  «Tideaoe  rttqnirad.     There  ar&  also  cer- 
tain aalet,  for  the  proof  of  which  the  law  requires  a  deed,  or  other 

mads  in  sonii  rectut  insbinca  to  introdoM  into  wcleiuuticRl  councils  in  the  United 
BtaUs  tbe  old  and  absurd  rules  of  Iba  ouou  Inw  of  Englniid,  foreifpi  as  thev  are  to  tba 
UKture  and  geniua  of  Anieriutin  instttutioni,  the  following  Htatetnentuf  tbe  liglit  in  which 
those  rules  are  at  present  regarded  in  England  will  not  be  uascrejitalile  to  the  reader. 
It  ia  taken  from  th«  (London)  Law  Heview,  Ai:.,  tm  Hay,  1846,  pp.  1S3-135.  "In 
the  eiMsleaiaatical  courts,  tbe  rule  requiring  a  pluralitj  of  witneaaei  ia  carried  far  bejond 
the  verge  of  commoD  seuae ;  and  although  no  recent  decision  of  those  courta  has,  we 
believe,  been  pronouuceil,  expressly  determining  that  five,  seven,  or  more  witnesses  ate 
ensetitial  to  constitnto  full  proof,  yet  the  anthurity  of  Dr.  AyliiTe,  who  states  that,  ac- 
coniiDR  to  the  canon  law,  tliis  amount  of  evidence  is  req^i '      '  '  '       ' 


iry  lately  cited,  with  e]>i)an'nt  RHsent,  if  not  approbation,  by  tba  learned  Sir  HeihFrt 
tenner  Fust  (i)  The  case  in  support  uf  which  tbe  above  high  authority  was  quoted 
was  a  init  for  divorce,  (e)  In  a  previous  action  for  ciiminal  conversation,  a  special  jury 
had  given  £500  damages  to  the  liuHband,  who,  with  a/emale  serTBnt,(d}  had  found  his 
wife  and  the  adulterer  together  iu  bed.  This  laiit  fact  was  deposed  to  by  the 
but  OS  she  was  the  only  witness  cailed  to  prove  it,  and  as  her  testimony  was  v 
omted,  the  laamed  jucfge  did  not  ferl  liiini*if  at  lil>erty  to  grant  the  promoter's  prayer. 
This  doctrine,  that  the  testimony  of  a  single  witness,  though  cmni'  tscajilvme  vtujar,  is 
insufficient  to  support  a  deeree  in  tbe  ecclesiastical  courts,  when  sach  testimonv  stands 
nusnjiported  by  adiiiiuicular  circnniatancea,  has  been  frmnently  proiioundi-d  by  IxtrA 
Stowell,  both  in  siiila  for  divorce,  («)  for  defamation,  (/)  and  for  brawling  ;  {g)  aud 
before  the  new  Will  Act  was  pnsaed,  {h)  Sir  John  Nichnll  disn-Rarded  similsr  evidence, 
as  not  amonntinK  to  legal  jii-oof  of  a  testamentary  act  (i)  In  the  case,  too,  of  Macken- 
lie  p.  Veo,  ( j)  when  ■  codicil  was  propounded,  pnrporting  to  l>ave  bwn  dnly  exet-nted, 
and  was  deposed  to  by  one  attesting  witness  only,  the  other  having  married  the  legatee. 
Sir  Herbert  Jenner  Fnat  refused  to  grant  probate,  thoufjh  he  admitted  the  icitiirss  naa 
unexceptionable,  on  the  ground  tbst  his  testimony  was  not  conlinDed  by  adminicular 
ciroumetancm,  and  that  the  nrobaliilities  of  the  rase  inclined  againKlthe/affutij  of  sneh 
an  instrument.  (Jt)  In  anotlier  case,  however,  the  same  learnrtl  jndge  admitted  a  jiaper 
to  probate  on  the  testimony  of  one  attrating  witness,  who  had  bfen  ciamined  a  lew 
days  after  the  death  of  the  testator,  though  the  ntbrr  witness,  whose  deposition  hnd  not 
been  taken  till  two  yeett  and  a  half  afterwards,  declared  that  the  wilt  was  not  signed  in 

(t>  Evanse.  Evans,  1  Roberta,  Ecc.  171.  of  snob  an  olTeDce,  and  m  anxious  is  sb« 

The  passage  cited  from  AyliSTe,  Par.  m,  ia  to  avoid  all  possibili^  of  judicial  scandal. 

ts  follows  :  "  Full  proof  is  made  by  two  Thin  is  adopting  with  a  vengeance  tbe 

or  three  witnesses  at  the  lesat     For  there  firiuciples  of  David  Hume   with  respect 

are  some  matters  which,  according  to  the  to  niitnclea. 

mum  law,  do  require  five,  seven,  or  more         (c)  Evans  v.   Evsns,  1   Kohcrts,   Ecc. 

witnesses,  to  make  full  proof."    The  same  165. 

learned  commentator,  a  little  farther  on,  {d)  The   fact  that  tbe  witness  was  a 

after  explaining  that  "  liquid  proof  ia  that  woman  does  not  seem  to  have  formed  an 

which  sppears  to  the  judge  from  the  act  of  element    in  tbe  judgment  of   the  coDTt, 

conrt,  since  that  cannot  be  nrooerly  said  thongb   Dr.   Ayliffe  assures  his    readers, 

to  be  ma»i/wi  or  wolorunu,     adds,   "By  with   becoming   gravity,   that,    "by  the 

the  eamm  law,  a  Jew  is  not  admitted  to  canon  law,  more  credit  is  nven  to  male 

give  evidence  against  a  Christian,  especially  than  to  female  witnesses."     Par.  64G. 
if  he  be  a  clergyman,  for  by  that  iaa  tbe        (e)  Donnellau  v.  Donnellan,   2  Hagg. 

proofs  ngainst  n  clergyman  might    to  be  Hi  (Snppl.). 

mudt  eltarer  than  againH a  layman."  Par.  (/)  Crompton  v.  Bntler,  1  Cons.  460. 
■.  Ayliffo  does  not  mention  what         (ff)  Hutchins  v.  Denriloe,  1  Cons,  181, 

'.  26,  which. 

D. ).  that  in  the  case  of  a  cardinal  charged  hy  j  H,  applies  to  wills  ntade  ^er  the 

with  incontinence,  the  pn/batio,  in  order  lit  of  January,  1883. 

to  be  plma,  must  be  established  by  no  (i)  Theakaton  r.  Harson,  i  HagB-  S18, 

less  than  seven  ejw-witnesses  ;  so  iniproba-  314. 

ble  does  it  appear  to  the  Church  that  one         ij)  3  Cnrteln,  125. 

of  her  highest  dignitaries  should  be  guilt;         (it)  Gove  v-  Gawen,  8  Cnrteii,  lEl. 
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written  docununt.     TbuB,  by  the  statutes  of  the  United  Stat^^ 

>  United  SfaitM  NflVigatiou  Act  of  17B2,  c  *5.  5  1*  ;  SUt.  1793.  c.  52  ;  Slat  1788, 
c.  1  ;  I<L  c  8,  vol.  i.  U.  H.  SUtuM  at  Urge  (Little  &  Brdivn's  cd.)  p.  294,  and  page 
905 ;  Abbott  on  Sbipping,  by  Story,  p.  t5  n.  (2)  ;  S  Kviit,  Comm.  US,  US.  See  tlao 
Stat.  1850,0.  27,  9  U.  S.  SUtutes  at  Lars^  (L>  ^  B.'ied.J,  HO. 


hii  preaeuce.  lu  thU  case  tbere  vas  a  fomml  attestation  clause,  and  that  Tact  waa 
regarded  by  the  court  as  favoring  tlis  anpposition  of  a  dne  eiecation.  Though  the  ca«as 
cited  above  certainly  establish  btiyond  dispute,  that,  by  the  canon  law  aa  tecoeuiied  in 
cur  spiritual  courts,  one  uncorroborated  witness  is  inai^vient,  tbey  as  irertaiiiry  decide, 
that,  in  ordinary  cases  at  least,  tvo  or  more  wiCuessts  need  not  depose  to  the  priuuipai 
fact  1  but  that  it  will  suffice,  if  one  be  called  to  swear  to  such  fact,  and  the  other  or 
others  speak  merely  to  conGrmutory  circuitistapces.  Nay,  it  would  seem  from  some 
oxpressious  Used,  that,  as  in  cases  of  pecjury,  docnmentary  orwritten  teatiniony,  or  the 
statenients  or  conduct  of  the  party  ulielled.  may  supply  tbe  place  of  a  second  wit- 
ness. {1}  If,  indeed,  proceedings  be  instituted  under  the  provisians  of  some  statute, 
which  exprenly  enacts  that  the  offence  shall  be  proved  by  two  lawful  witnessea,  as.  for 
instance,  the  Act  of  5  &  fl  Kdw.  VI.  c.  4,  which  relates  to  brawling  in  a  church  or 
chnrcbjard,  the  court  might  feel  some  delicacy  about  pi-esumiug  that  such  au  easct-, 
Mcnt  would  be  satisSed  by  calling  one  witness  to  tbe  fact,  and  one  to  the  cireumstan- 
tts.  Im]  It  seems  that  this  rule  of  the  cauoninta  depends  less  on  the  authority  of  the 
civilians  tbau  on  the  Mofwic  code,  which  enacts  that  ono  witiieas  sliall  not  rise  up  against 
»  imsn  for  any  iniauity  ;  but  at  the  mouth  of  two  or  three  wituessea  shall  the  matter  be 
tutablished.  (n)  Indeed,  the  decretal  of  Pope  Gregory  the  Ninth,  wllich  enforces  the 
olnervance  of  this  dw^trine,  {o)  eipntialy  cites  St.  Paul  as  an  authority,  where  he  tt" 

»!..  n — :_.!.; —  .L.i  i; j y^f  trinm  testium  atat ' '  '-"     "' 

o  the  peculia 

(I)  In  Kenrick   n.   Kenriclt,   4   Ha^.  veraal  in  their  nature,  such   as   the  ten 

}|4,  the  testimony  of  a  sinsle  witness  to  cominaodmenta,  was  never  to  be  enforced 

adultery  being  corroborat«i}  by  evidence  of  on   any  couvert*   rram   heatheuiam.     See 

the  miscondnct  of  the  wife,  was  held  to  be  Acts,  c.  IE;   Oalatians,  c.  2,  v.   11-14. 

iiHicieut,  Sir  John  NJcholl  diatiiictly  stat-  Of  courae,  it  is  not  binding  on  us.    Our 

ing,  "that  there  need  not  he  two  witnesses:  Saviour,  in  Matt  c.  18,  v.  16.  17,  directs 

one  witness  and  circumstances  in  corrobo-  that,  in  a  eaae  of  private  difference  between 

ration  are  all  that  the  law  in  these  cases  Christian  brethren,  Che  injured  party  shall 

req:iireB,"   pp.  188,  187  ;  and  Dr.  Lush-  pj  to  the  offender,  taking  with  him  "  one 

iugtoa  even  admitting,  that  "  he  was  not  or  two  more,"   who  are,  in  tbe  Grst  in- 

prejicred  to  say  that  one  clear  snd  unim-  stance,  to  act  aa  arbitntors  and  peace- 

pnached  witness  was  iusnfficient,"  p.  130.  niakeis  ;   not  as  witnesKS  ;   for  they  are 

Sea  also  3  Bnm.  Eccl.  L.  804.  not  necessarilv  supposed  to  have  any  pre- 

(m)  Hntchins  v.  Denziloe,  1  Cons.  183,  vious  IcnowleilgB  uf  tbe  case.     Afterwards 

per  Ld.  Slowell.  these  may  be  called  as  witnesses  before  the 

(»)  Dent  c.  18,  v.  16  ;  Deut  c  17  v.  Church,  to  testify  what  took  place  on  that 
0  ;  Nambera,  c.  S6,  7.  30.  [The  rule  of  occasion  ;  and  tbeir  number  will  satisfy 
tbe  Jewish  law,  aboTe  cited,  is  eipresaly  any  rule,  even  of  the  Jewish  Church, 
applied  to  crimes  only,  and  eitenda  to  all  respecting  tbe  number  of  witnessea.  But 
persons,  lay  aa  well  as  ecclesiastical.  I  tit  if  this  ]«ssage  is  to  be  taken  aa  an  indica- 
w>«  (leaiKDed  to  have  any  force  beyond  the  tion  of  tbe  number  of  witneases,  or  quan- 
Jewish  theocracy  or  uation,  it  must  ot  tity  of  oral  proof  to  be  renviired,  it  cannot 
oourse,  be  the  paramount  law  of  the  crini-  bo  extended  beyond  the  case  for  which  it 
inal  code  of  all  Chtiatian  nations,  at  this  is  prescribed  ;  namely,  thp  case  of  a  private  . 
day  and  forever.  3t.  Panl  makes  merely  Qnd,i>ersonal  wrong,  prouecultd  before  the 
n  pMsing  allusion  to  it  in  roference  to  the  Church,  in  the  way  of  eccIeiiiaBtical  disci- 
third  time  of  his  coming  to  the  Corinth-  pline,  and  this  only  where  the  already 
iaiis,  not  as  an  eiinting  rule  of  their  law,  existing  rule  reqnires  more  than  one  wit. 
anil  much  less  with  any  view  nf  imposing  nens.  G.] 

on   tbera   the    (uunicitil    regulations   of  (")  I>ee.  Greg.  lib.  2,  tit.  29,  c.  2S. 

Moses.       The    Mi«aic   law,    except  those  (/')  2  Cor.  C  13.  v.  1. 
portion!  which  are  purely  moral  and  uni- 
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and  of  Great  Britain,*  ibe  grand  hill  of  tale  is  made  esaential  to 
the  complete  transfer  of  any  ship  or  veuel ;  though,  as  between 
the  parties  themselves,  a  title  may  be  acquired  by  the  vendee 
without  such  document.  Whether  this  documentary  evidence  ia 
required  by  the  law  of  nations  or  not,  is  not  perfectly  settled ;  but 
the  weight  of  opinion  is  clearly  on  the  side  of  its  necessity,  and 
that  without  this,  and  the  oUier  usual  documents,  no  national 
character  ia  attached  to  the  vessel.' 

§  262.  fitatate  of  ftKoA*.  Written  evidence  is  also  required  of 
the  several  transactions  mentioned  in  the  Statvi*  of  Fravdt, 
passed  in  the  reign  of  Charles  IL,  the  provisions  of  which  have 
been  enacted,  generally  in  the  same  words,  in  nearly  all  of  the 
United  States.'  The  rules  of  evidence  contained  in  this  cele- 
brated statute  are  calculated  for  the  exclusion  of  perjury,  by  re- 
quiring, in  the  cases  therein  mentioned,  some  more  satisfactory 
and  convincing  testimony  than  mere  oral  evidence  affords.  The 
statute  dispenses  with  no  proof  of  consideration  which  wa«  pre- 
viously required,  and  gives  no  efficacy  to.written  contracts  which 
they  did  not  previously  possess.*  Its  policy  is  to  impose  such 
requisites  upon  private  transfers  of  property  as,  vithout  being 
hinderances  to  fair  transactions,  may  be  either  totally  incon- 
sistent with  dishonest  projects,  or  tend  to  multiply  the  chances 
of  detection."    The  object  of  the  present  work  will  not  admit  of 

*  Stat,  a  Geo.  IV.  c.  109  ;  *  0«o.  IV.  c  48  ;  S  «  4  W.  IT.  o.  SC,  JSl  ;  AbboKoD 

Sliipjiing,  by  Shw,  pp.  47-fi2. 

*  Abbott  □□  ShippiQf;,  byStorj,  p.  I,  n.  (l),«ndcMM  there  intcd  ;  Id.  p.  S7.  n.  {!); 
Id.  p.  49,  II.  (2);  Ohl  v.  Eagle  Iiu.  Co.,  4  Uuod,  172  ;  Jacobiwi'a  Sea  Uwa,  b.  1,  c 
2,  p.  17  J  3  Kent,  Comm.  130. 

>  29  Car.  11.  c.  3  ;  4  Keut,  Comm.  9S,  and  u.  (i),  (4th  edit.).  The  Civil  Coda  of 
Lonisiana,  art.  2415,  witlioiit  ndopting  in  terma  the  proviaious  of  the  Statute  of  FnuKb^ 
declRTM  generally  that  all  verbal  soles  of  immovable  property  or  alavaa  aWU  b«  void. 
iKent,  Comm.  450,  n.  (a).  (4th  edit.).  ^ 

*  S  Start.  Evid.  341. 

*  Roberta  on  Frniidn,  pref.  xxli.  This  atatote  introduced  no  new  principle  into  the 
lair ;  it  tvas  new  in  England  only  id  the  mode  of  proof  which  it  reqnired.     Some  pro- 

iah  nation,  vho,  like  the  Hindus  of  old,  the  modem  Qmka,  and  ot^er  enelared  and 
oppresud  people,  pntertained  no  very  exalted  notions  on  the  subject  of  truth  ;  and  vrho, 
on  ooe  most  remarknbie  occasion,  gave  concluaive  proof  that  even  the  necessity  of  callioa 
two  witnesses  was  no  valid  prolectioo  aKsinst  the  crime  of  [leipury  {q\  — it  may  veil 
be  doubted  whether,  in  the  present  civilized  age,  such  a  doctrine,  instead  of  a  protec- 
tioD,  has  not  become  sn  iuiptrdiment  to  justice,  and  whether,  as  such,  it  should  not  be 
abrogated.  That  this  was  the  opinion  of  the  commou-Utv  jndges  in  far  sartier  tintea  than 
the  present,  ia  apparent  from  several  old  decisions,  which  restrict  the  mie  to  causes  of 
merely  spiritual  conusance,  and  determine  that  all  temporal  matters,  which  incidentally  ' 
nrise  before  the  ecclesiastical  courts,  may,  and  indeed  must,  be  proved  there  as  elsewheiv, 
by  s'lcb  evidence  as  the  common  law  wonld  allow."  (r)  See  atno  Best's  Principles  of 
Evidence,  gS  390^94  ;  WUIs  on  Circninst.  Erid.  p.  23  ;  2  U.  Bl.  101  ;  2  Init  603. 
(T)  St.  Matlhsw,  0.  28,  v.  SO,  61.  Breetlon  e.  .Oill,  Ld.   Baym.  221.     Sm 

'r)  Richnrdson   v.  Disboiow,  1  Vent,    further,  3  Bum,  EccL  L.  S04-308. 
2iil  :   Shottsr  r.   Frisnd,   3   8alk.   G47  ; 
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,  an  extended  consideration  of  the  provieionB  of  this  statute,  but 
will  necessarily  restrict  us  to  a  brief  notice  of  the  rules  of  evi* 
deuce  which  it  has  introduced.  ^ 

§  263.  Oonv«;uie«a  of  IntarMt  ia  laaOa.     Hy  this  statute,  the 

tectiva  regnUtiotl^  oF  the  nine  nature,  mt;  be  found  In  the  earlj  codea  of  moetof  the 
northern  nations,  ae  well  aa  in  the  laws  of  the  A.nf;lo-Saiou  [iriTiiMa  ;  the  prevention  of 
frauds  and  peijuriei  being  eonght,  agreeably  to  the  simplicity  of  those  unlettered  timet, 
by  requiring  a  certain  naulwr  of  mtnenes  to  a  valid  sale,  and  sometlmei  by  restricting 
such  sales  to  particular  places.  In  tbe  Anglo-Saxon  laws,  bug!)  rHgulaiions  were  quite 
fsniiliar;  and  the  Stntute  of  Frands  was  merely  the  revivsl  of  olieoletc  provisions,  de- 
manded by  the  djcumstances  of  the  times,  and  adapted,  in  a  new  mode  of  proof,  to  the 
improvsd  condition  and  habits  of  the  trading  commuuity.  By  thd  Iswi  of  Lotharius 
and  Kdric,  King*  of  Kent  9  10,  if  a  Kentish  man  [jurubased  anything  in  London,  it 
mast  be  done  in  the  presence  of  two  or  three  good  citizenu  or  of  the  mayor  of  tbe  city. 
(Cancisoi,  I«gea  Barberonun  Antique,  vol.  ir.  p.  2S1.>  The  lava  of  King  Edward  the 
Klder  (Do  Jure  et  lite,  )  1)  requiptd  the  testimony  of  the  mayor,  or  some  other  credible 
person,  to  every  sale,  and  prohibited  all  sales  oat  of  the  city.  Caocian.  ub.  sap.  p. 
35<I.  King  Athelstan  prohibited  sales  in  tbe  country,  above  the  value  of  twentv  pence ; 
and,  for  those  in  the  city,  he  reqnireit  tbe  name  foniialities  as  in  the  laws  of  Mwstd. 
(Id.  pp.  SSI,  2SS,  LL.  Athelstani,  S  13.)  By  the  laws  of  King  Ethelnid,  every  free- 
man was  required  to  have  bis  surety  {lid^ussor},  without  whom,  as  well  as  other  evi- 
dence, there  could  be  no  valid  sale  or  barter.  "  NuUos  homo  faciat  alterutruin,  niu 
emat,  neo  pcmiutet,  nivi  fidcjassoiem  habeat,  eC  tealimonium."  (Id.  p.  287,  LL. 
Ethelredi,  Sj  1,  4. )  In  the  Concilium  Secnlare  of  Canute,  §  22,  it  was  provided,  that 
there  should  be  no  sale,  above  the  value  of  four  penc«,  whethi^r  in  the  city  or  country, 
without  tbe  presence  of  fonr  wiCnessen.  (Id.  p.  S05.)  The  same  role  in  nearly  the 
■aine  words,  was  enacted  by  William  the  Conqueror.  (Id.  p.  357,  LL.  Guil.  Oouq. 
S  -IS.)  Afterwards,  in  tbe  charter  of  tbe  Conqueror  (}  60).  no  cattle  ^"nalU  viva  pecn- 
uia,"  scil.  anlmalia)  could  be  l^i^Iy  sold,  unless  in  llie  uitiea,  and  in  the  presence  of 
three  witnesse*.  (Caiiuian  ub.  sup.  p.  OHO.  Leges  Anglo- Saxo Dice,  p.  198  (o).) 
Among  the  ancient  Bueones  and  Qoths,  no  sale  was  origlnslly  permittrd  but  in  the 
presence  of  witnesses,  and  (per  mediatores)  through  the  medium  of  broken.  The  wit- 
ateuM  were  reqnired  in  order  to  preserve  the  evidence  of  tlie  sale  ;  and  the  brokers,  or 
medistorti  (ut  pretium  modentrentur),  to  prevent  eitortlon,  and  see  to  the  title.  But 
these  fonnalities  were  afterwards  dispensed  with,  except  in  the  sale  of  articl«a  of  value 
(rei  pretiosss,)  or  of  great  smounL  (Cancian.  ub.  sup.  p.  231,  n.  t.)  Alienations 
of  lands  were  made  only  (jiublicis  Uteris)  hf  docuraents  l^ally  authenticated.  By  the 
Danish  law,  lands  in  the  city  or  country  might  be  exchanged  without  judicial  spprsise- 
menC  (per  tabulai  mann  signoque  permutantis  sffiiss,)  by  deed,  under  Che  hand  and  seal 
of  the  party.  (Irl.  p.  261,  n.  t.)  The  Roman  law  required  written  evidence  in  a 
great  variety  of  cases,  embracing,  among  many  others,  all  those  mentioned  in  the 
Statnte  of  Fisaiis ;  which  are  enuiuerated  by  N.  De  Lescnt,  De  Eiam.  Testium,  Cap. 
2S  (Farinac.  Oper.  Tom,  ii.  App.  213).  See  also  Brederodii  Repertoriam  Jnris,  col. 
081,  nerb.  ScripCara.  Similar  provisioas,  extending  in  some  cases  even  to  the  proof  of 
payment  of  debts,  were  enacted  in  the  statutes  of  Bologna  (A.  D.  USi),  Milan  (1408), 
and  Naples,  which  are  prefixed  in  Danty's  Traits  de  la  Preuve  par  Temoins.  By  s  per- 
petual edict  in  the  Archduchy  of  Flanders  (A.  D.  Iflll),  nil  sales,  teetamentL  and  con- 
tracts whatever,  above  the  volae  of  three  hundred  tivres  Artois,  were  required  to  be  ia 
writing.  And  in  Fnuce,  by  the  Ordonnsnce  de  Honlins  (A,  D.  IGSfl)  confirmed  by 
that  of  1SS7,  parol  or  verlul  evtiience  was  excluded  in  all  cues,  where  the  subject- 
loatter  eiceedM  the  value  of  one  Iiundred  livres.  SeeDantyde  ht  Preove,  4c.,  pautm; 
7  Poth.  (Eavres,  ko.,  Ito,  p.  SS  j  Traite  de  k  Frooed.  Civ.  c.  8,  art  4,  Ri<gle  3me  :  1 
Poth.  on  ObL  part  4,  c.  2,  arts.  1,  3,  3,  G  ;  Commercial  Code  of  France,  art.  lOB.  The 
dates  of  these  r^^lstiona,  and  of  the  Statute  of  Frauds,  and  the  oountrira  in  which 
they  were  adopted  are  strikingly  indicative  of  the  revivsl  and  prooresa  of  commerce. 
Among  the  Jews,  lanils  were  conveyed  by  deed  only,  from  a  very  early  period,  ss  ia  evi- 
dent mim  the  transaction  mentioned  in  Jer.  iiiii.  10-12,  where  tbe  principal  docu- 
ment was  "  sealed  according  to  the  law  and  citstom,"  in  the  presence  of  witnesses  ;  and 
another  writing,  or  "open  evidenor,"  was  also  taken,  pro>nb1y.  as  Sir  John  Cfaardin 
thought,  for  common  use,  as  is  the  inauuar  in  the  East  st  this  day. 
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necessity  of  some  writing  is  universally  required,  upon  all  eon- 
veyaneet  of  landa,  or  interest  in  land*,  for  more  than  three  years ; 
all  interests,  whether  of  freehold  or  less  than  freehold,  cettain  or 
UDCertaio,  created  by  parol  without  writing,  being  allowed  only 
the  force  and  effect  of  estates  at  will ;  except  leases,  not  exceed- 
ing the  term  of  three  years  from  th&  making  thereof,  whereon  the 
rent  reserved  shall  amount  to  two-thirds  of  the  improved  value. 
The  t«rm  of  three  years,  for  which  a  parol  lease  may  be  good, 
must  be  only  three  years  from  the  making  of  it;  but  if  it  is  to 
oonmience  in/uturo,  yet  if  the  term  is  not  for  more  than  three 
years,  it  will  be  good.  And  if  a  parol  lease  is  made  to  held  from 
year  to  year,  daring  the  pleasure  of  the  parties,  this  is  adjudged 
to  be  a  lease  only  for  one  year  certain,  and  that  every  year  after 
it  is  a  new  springing  interest,  arising  upon  the  tirst  contract,  and 
parcel  of  it;  so  that  if  the  teuant  should  occupy  ten  years,  still 
it  is  prospectively  but  a  lease  for  a  year  certaiu,  and  therefore 
good,  within  the  exception  of  the  statute;  though  as  to  the  time 
past  it  is  considered  as  one  entire  and  valid  lease  for  so  many 
years  as  the  tenant  has  enjoyed  it^  (a)  But  though  a  parol  lease 
for  a  longer  period  than  the  statute  permits  is  void  for  the  excess, 
and  may  have  only  the  effect  of  a  lease  for  a  year,  yet  it  may  still 
have  an  operation,  so  far  as  its  terms  apply  to  a  tenancy  for  a 
year.  If,  tiierefore,  there  be  a  parol  lease  for  seven  years  for  a 
speciHed  rent,  and  to  commence  and  end  on  certain  days  expressly 
named ;  though  this  is  void  as  to  duration  of  the  lease,  yet  it  must 
regulate  all  the  other  terms  of  the  tenancy.'  (i) 

§  264.  Leuaa.  By  the  same  statute,  no  lea$e»,  estates,  or  in- 
terests, either  of  freehold,  or  terms  of  years,  or  an  uncertain 
interest,  other  than  copyhold  or  customary  interests  in  lands, 
tenements,  or  hereditaments,  can  be  ataigned,  graiUed,  or  ««rre»- 
dered,  unless  by  deed  or  writing,  signed  by  the  party,  or  his 
agent  authorized  by  writing,'  or  by  operation  of  law.  At  com- 
mon law,  surrenders  of  estates  for  life  or  years  in  things  corpo- 
real were  good,  if  made  by  parol ;  but  things  incorporeal,  lying 

■  Robarta  on  Fnurfa,  pp.  241-2*4. 

«  Doei..  B«n,  ST.  B.  471. 

>  In  the  stitat«s  of  Bome  of  the  United  Statra,  the  words  "  kuthorized  by  writing" 
are  omitted  ;  in  which  case  it  is  anfflcient  that  Che  agent  be  anthariied  by  parol,  in  or- 
der to  make  ■  binding  emlratt  of  sale,  provided  thfl  contracl  itself  he  made  in  writing ; 
but  his  authority  to  omwy  must  be  t>y  deed.  Stoly  on  Agency,  J  50  ;  Alna  >.  Plum- 
mer,  i  GTeenL  SE8. 

(n)  Browne,  SUtnte  of  F^flnd^  gS  1-40.    lint  (4th)  edition  of  Browne  on  the  autnt* 
For  a  discusaion  of  the  taw  of  the  Statute    of  Frnuds,  pamm. 
of  Fnudg,  the  reader  ia  referred  to  the        (6)  Browne,  Statnte  of  Vtatidi,  1 99. 
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in  grant,  could  neither  be  created  nor  surrendered  but  b;  deed.^ 
The  effect  of  this  statute  is  not  to  dispense  with  any  erideuce 
required  by  the  common  law,  but  to  add  to  its  provisions  some- 
what of  security,  by  requiring  a  new  and  more  permanent  species 
of  testimony.  Wherever,  therefore,  at  common  law,  a  deed  was 
necessary,  the  same  solemnity  is  still  requisite ;  but  with  respect 
to  lands  and  tenements  in  possession,  which  befori:;  the  statute 
might  have  been  surrendered  by  parol,  tiiat  is,  by  words  only,  some 
note  in  writing  is  now  made  essential  to  a  valid  surrender.^  (a) 

§  265.  CanoellRtlon  of  de«da.  As  to  the  effect  of  the  cancella- 
tion of  a  deed  to  devest  the  estate,  operating  in  the  nature  of  a 
surrender,  a  distinction  is  taken  between  things  lying  in  livery, 
and  those  which  lie  only  in  grant.  In  l^e  latter  case,  the  subject 
being  incorporeal,  and  owing  its  very  existence  to  the  deed,  it 
appears  that  at  common  law  the  dcstructiou  of  the  deed  by  the 
party,  with  intent  to  defeat  the  interest  taken  under  it,  will  have 
that  effect  Without  such  intent,  it  will  be  merely  a  case  of 
casual  spoliation.  But  where  the  thing  lies  in  livery  and  manual 
occupation,  the  deed  being,  at  common  law,  only  the  authentica- 
tion of  the  transfer,  and  not  the  operative  act  of  conveying  the 
property,  the  cancellation  of  the  instrument  will  not  involve  the 
destruction  of  the  interest  conveyed.  ^  It  has  been  thought,  that, 
since  writing  is  now  by  the  statute  made  essential  to  certain 
leases  of  hereditaments  lying  in  livery,  the  destruction  of  the 
lease  would  necessarily  draw  after  it  the  loss  of  the  interest  itself.' 
But  the  better  opinion  seems  to  be,  that  it  will  not;  because  the 
intent  of  the  statute  is  to  take  away  the  mode  of  transferring  in- 
terests in  lands  by  symbols  and  words  alone,  as  formerly  used, 
and  therefore  a  surrender  by  cancellation,  which  is  but  a  sign, 
is  also  taken  away  at  law ;  though  a  symbolical  surrender  may 
still  be  recognized  in  chancery  as  the  hasis  of  relief.^    The  sur- 

'  Co.  Lit  887  *,  888  a ;  S  Shap.  Touchst  (by  Preston),  p.  800, 

*  Roberta  on  Fnnds,  p.  248.' 

1  KoberU  on  Ftxuda,  pp.  248,  24B  ;  Bolton  B.  Bp.'oF  Carlisle,  2  H.  Bl.  263,  2fl4; 
Doe  V.  Bingbnm,  4  a  &  A.  672  ;  Halbrook  v.  Tirrell.  9  Pick.  1(1S  ;  Batsfor<l  s,  Mora- 
bouse,  4  Conn.  650  ;  Gilbert  v.  Biilkle;,  G  Conn.  203  ;  Jackson  v.  Chas«,  2  Jolms.  86. 
See  in/m,  $  SSH. 

«  4  Bac.  Abr.  218,  tit,  Lesses  ami  Terms  for  Years,  T. 

*  Roberts  on  Fraudn,  pp.  2S1,  232  ;  Ma((eniiiB  v.  McCnllof<li,  Gilb.  E'l-  23G  ;  Nntcb- 
bolt  v.  Porter,  2  Vem.  112  ;  4  Kent.  Comm.  104;  4  Ci-uiae's  Dig.  p.  85  (Crwnlnrs 
od.),  tit.  82,  0.  7.  JSS-7,  2d  ed.),  (1858)  vol.  ii.  |^  4l3  rf  »<?. ;  Roe  r.  Archb.  of  York. 
BEuC,8e.  In  xereral  of  the  United  Sutes,  irhere  the  owner  or  lands  wliicb  hp  holds 
by  an  ani^giiitersd  deed  is  about  to  sell  his  estate  to  a  stranger,  it  is  not  nnnsual  Tor 
him  to  surrender  hiadeed  to  hiagmntoi,  to  becanralled,  the  orif^na]  smntor  tlierenpnn 
raakiDganewdeedtotbe  neir  purchaser.  Thisre-deliveryiaallowed  to  liave  the  practical 

(aj  Browne,  Statute  of  Frauds,  SS  41-C7. 
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render  in  law,  mentioned  in  the  statute,  is  where  a  tenant  accepts 
from  his  le^or  a  new  interest,  inconsistent-  with  that  which  he 
previously  had ;  in  which  case  a  surrender  of  his  former  interest 
is  presumed.*  (c) 

§  266.  Oadaratioiui  of  tnut.  This  statute  further  requires 
that  the  declaration  or  creation  of  tru»U  of  lands  (a)  shall  be 
manifested  and  proved  only  by  some  writing,  signed  by  the  party 
creating  the  trust;  and  all  grants  and  assignments  of  any  such 
trust  or  confidence  are  also  to  be  in  writing,  and  signed  in  the 
same  manner.  It  is  to  be  observed,  that  the  same  statute  does 
not  require  that  the  trust  itself  be  created  by  wnting,  but  only 
that  it  be  manifested  and  proved  by  writing;  plainly  meaning 
that  there  should  be  evidence  in  writing,  proving  that  there  was 
a  trust,  and  what  the  trust  was.  A  letter  acknowledging  the 
trust,  and,  afortiori,  an  admission,  in  an  answer  in  chancery,  has 
therefore  been  deemed  sufficient  to  satisfy  the  atatuta^  Rendt- 
ing  tru$U,  or  those  which  arise  by  implication  of  law,  are  spe 
cially  excepted  from  the  operation  of  the  statut«.  (h)  Trusts  of 
this  sort  are  said  by  Lord  Hardwicke  to  arise  in  three  cases :  first, 
where  the  estate  is  purchased  in  the  name  of  one  person,  but  tlio 
money  paid  for  it  ta  the  property  of  another ;  secondly,  where  a 
conveyance  is  made  in  trust,  declared  only  as  to  part,  and  the 
residue  remains  undisposed  of,  nothing  being  declared  respect- 
ing it;  and,  thirdly,  in  certain  cases  of  fraud.*  Other  divisions 
have  been  su^ested;^  but  they  all  seem  to  be  reducible  to  these 
three  heads.    In  all  these  cases,  it  seems  now  to  be  generally  con- 

BfTect  of  a  snirender,  or  reconveyMice  of  tha  MtstB,  the  first  grantee  uhI  those  claiming 
under  him  not  hein;;  pennittad  to  give  parol  eviden™  of  the  contents  of  the  dtrA,  thna 
iiirrandered  and  destroyeil  with  hU  consent,  with  a  view  of  pawing  n  legal  title  to  his 
own  alienee.  Fanar  b.  Farrar,  4  S.  H.  tSl  ;  Commonwealth  r.  Dndley,  10  Hus.  408  ; 
Holhtook  B.  Tirrell,  9  Pick.  lOB  ;  Barrett  v.  ThomdiWe,  1  Groenl.  78.  See  4  Cralee'a 
Dig.  tit.  S3,c.  1,  t  15.  o-  (Or^xnlcRrsed.)  [SU  ed.  (1350)  vol.  u.  p.  300]. 

*  BobeHs  on  Pmui^  pp.  2G9.  2S0. 

'  Forator  v.  Hale,  3  V«t.  896,  707,  per  Ld.  Alvanley  ;  i  Kent,  Comm.  >06  ;  SoheTt* 
on  Frea<h,  p.  SS  ;  1  Cruise's  Dig.  (I^-  Greenlmf)  tit.  12,  c  1,  SS  8fl.  S7,  p.  300,  Sd  ed. 
(18S6)  vol,  I,  p.  S69  ;  Lowin  oii  Tniste,  p,  80.  Coarta  of  eqnitj  will  reoeive  p«rol 
evidence,  not  only  to  erplain  an  im|<erfert  declaration  of  a  testator's  intentions  of  tnut, 
bnt  even  to  add  condition*  of  trust  to  what  appears  a  simple  devise  ot  beqoeat.  But  it 
mnat  either  be  fairly  presumable,  that  the  testator  would  have  made  the  requisite 
declaration,  hot  for  the  undertaking  of  the  person  whom  he  tmsted,  or  else  it  muat  be 
shown  to  be  an  attempt  to  create  an  illegal  trust  Gredey  on  Erid.  in  Eqnity,  p.  108 
mat ;  Strode  ».  Winchester,  1  Dick.  397.  See  White  i.  Tndor'a  LeBdiug  Ossea  in 
Equity,  Tol.  ii.  part  1,  -   *■" 


if  personalty  are  not  cov-  (6)  Brown<^  Statnts  of  Waod^  |  B8. 
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ceded  that  parol  evidence,  though  received  with  great  caution,  is 
admieaible  to  establish  the  collateral  facts  (not  contradictory  to 
the  deed,  anleas  id  the  cwise  of  fraud)  (e)  from  which  s  trust 
may  legally  result;  and  that  it  makes  no  difference  as  to  ita  ad- 
missibility whether  the  supposed  purchaser  be  living  or  dead.* 

§  267.  BxMaton  and  adminlatnton.  Written  evidence,  signed 
by  the  party  to  be  charged  therewith,  or  by  his  agent,  is  by  the 
same  s^tute  required  in  every  case  of  contract  by  an  executor  or 
administrator,  to  answer  damages  out  of  his  own  estate;  every 
promise  of  one  person  to  answer  for  the  debt,  default,  or  miscar- 
riage of  another ;  every  agreement  made  in  consideration  of  mar- 
riage, or  which  is  not  to  be  performed  within  a  year  from  the  time 
of  making  it;  and  every  contract  for  the  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  conceraiag  them.  The 
like  evidence  is  also  required  in  every  case  of  contract  for  the 
sale  of  goods,  for  the  price  of  £10  sterling  or  upwards'  unless 
the  buyer  shall  receive  part  of  the  goods  at  time  of  sale,  or  give 
something  in  earnest,  to  bind  the  bargain,  or  in  part  payment' 

§  238.  Brtduaos  maj  b»  ooUeotvd  trom  saTsral  wrltlnga.  It  is 
not  necessary  that  the  written  evidence  required  by  the  Statute 
of  Frauds  should  be  comprised  in  a  single  document,  nor  that  it 
should  be  drawn  up  iu  any  particular  form.     It  is  sufficient,  if  the 

•  3  Sagden  on  Vendora.  25S-'2eO  (10th  ed  )  i  9  Stoi;,  Bi|.  Jarua  j  1201,  n. :  Lench 
r.  Leach,  10  Vea.  S17  ;  Boyd  v.  HuLun,  1  JohDS.  Ch.  SS2  ;  4  Kent,  Comm.  305  ; 
Pritchard  c.  Broim,  t  tf.  H.  397.  See  also  an  ftrticlu  in  3  Iaw  Mug.  p.  131,  where 
tho  EnKliih  csmb  on  thit  mbject  un  reriswed.  The  American  decisionn  ■rn  collect»d 
Id  Mr.  Kand'a  nat«  to  the  caxe  of  Qoodwin  p.  Hubbard,  15  Hus.  S18.  In  MasttGhii- 
■atts,  theit  are  diela  apparently  to  the  eRect  that  parol  eridenoe  ji  not  adminible  in 
these  casea  ;  but  the  point  doea  not  iwem  to  have  been  directly  in  judgment,  nnFan  it 
if  inTolred  in  the  decision  in  Bullanl  v.  Brixm  7  Pick.  633,  where  pnml  evidenc*  wu 
■ilmittad.  See  Stontr  v.  Batran,  8  Haas.  431,  443  ;  Korthampton  Bank  b.  VThltltlg, 
13  MaiH.  104,  109  ;  Goodirin  a.  Hubbard,  15  Haas.  210.  217. 

>  The  sum  hero  reqnired  i»  dlRereDt  in  the  several  States  of  the  Onion,  varyina  from 
tbirty  to  arty  dollara.  Bnt  the  rule  is  everywhere  the  same.  By  the  statute  of  9  0«o. 
IV.  c.  14,  this  provision  of  the  Statute  of  Frauds  ia  extendeil  to  contracts  executory, 
tot  TOoda  to  be  manufcctured  at  a  future  day,  or  otherwise  not  in  a  state  fit  for  deliverr 
at  the  tine  of  making  tho  contract.  Shares  in  a  joint-stock  companv,  or  •  pmje<^ 
twlwsy,  are  held  not  to  1»  snoda  or  chattels,  within  the  ramnin^  of  the  atatnte.  Hnin- 
bU».  Mitchell,  11  Ad.  ft  El.  20G  ;  Tempest  v.  KUner,  S  C.  B.  SSI  ;  Bowlhy  v.  Bell, 


ic)  It  is   now  settled  law  that  parol     does  not  fp)  to  contradict  the   

ence  Is  atlmisiible  to  show  a  payment  in   the  d>vd   that  the  grantee   paid   the 

hy  a  third  person,  in  contrailiotioo  of  the  money,  bnt  to  show  the  further  tact  that 

face  of  the  deed,  expressing   payment  to  the  money  did  not  belong  to  him,  but  to 

have  been  made  by  the  nominal  grantee,  thejierson  claiming  tlie  trust 

Browne,  Stitnte  of  Frauds,  4th  ed.  f  S3  ;  Fsrol  eridenoe  ma;  he  recpiveil  In  trt 

Livermorev.  Aldrich,  fiCnsh.  |Masii.)435;  np  each  a  tr^t,  rren  after  the  d>-nth  of 

Powell  D.  Monson,  &e.  Company,  3  Mason,  the  nominal  pnrchsser.     Browne,  Statute 

C.   C.   S47.     It  <B  said   in   Pritchsrd  r.  of  Fmoda,  4tb  ed.  S  »S- 
Brown,  i  N.  H.  8117,  that  such  evidence 


Pd.yGoogIe 


SM  LAW  OP  EVIDENCE.  [PABT  IL 

contract  can  be  plainly  made  out,  inaUita  temu,  from  any  writingt 
of  the  party,  or  even  from  his  eorretpondenee.  Bat  it  most  all  be 
collected  from  the  vtritingt ;  verbal  testimony  not  being  admis- 
sible to  supply  any  defects  or  omissions  in  the  written  eTidenc&^ 
For  the  policy  of  the  law  is  to  prevent  fraud  and  perjury,  by  tak- 
ii^;  all  the  enumerated  tranaactions  entirely  out  of  tiie  reach  of 
any  verbal  testimony  whatever.  Nor  is  the  place  of  ttgnature 
material  It  is  sufficient  if  the  vendor's  name  be  printed,  in  a 
bill  of  parcels,  provided  the  vendee's  name  and  the  rest  of  the 
bill  are  written  by  the  vendor.'  Even  his  signature,  as  a  wit- 
ness to  a  deed,  which  contained  a  recital  of  the  agreement,  has 
been  held  sufficient,  if  it  appears  that  in  fact  he  knew  of  the  re- 
cital.' Neither  is  it  necessary  that  the  agreement  or  memoran- 
dum be  tigned  by  both  parties,  or  that  both  be  legally  bound  to 
the  performance ;  for  tiie  statute  only  requires  that  it  be  signed 
"  by  the  party  to  be  charged  therewith, "  that  is,  by  the  defendant 
against  whom  the  performance  or  damages  are  demanded.*  (a) 

I  BofdaU  V.  Drammond,  11  Eut,  143  ;  Chitty  on  Cootracts,  pp.  S14-S16  (4th  Am. 
ed.)  ;  2  Kent,  Comm.  511  ;  Roberts  od  FniudB,  p.  121  ;  TavDey  v.  Crowther,  g  Bra. 
Ch.  ISl,  318  ;  4  Cruiae'B  Dig.  (bv  aremleiO  \>V-  S3,  35-37,  tit.  3S,  c  S,  JS  3,  16-36 
[GreeDleafa  Sd  ed.  (ISSS)  vol.  ii.  {ip.  344-3S1  nnd  notes] ;  Coouer  a.  Smith,  IG  Eut, 
103  ;  Parkhnrat  d.  Vsd  Cortlandt,  1  Johna.  Cb.  280-282  ;  A1>kI  v.  Radcliff,  13  Johns. 
297  ;  Smith  d.  Arnold,  G  Maaon,  414  ;  Ide  c.  Stacton,  15  Vt.  SftS  ;  Sberbarne  v. 
Bbaw,  1  N.  H.  1G7  ;  Adains  r.  UcUillaa,  7  Port  73  ;  Galo  v.  Kiion,  S  Cowen,  44G  ; 
Meadows  f.  Hcadoirs,  3  Mi-Cord.  458  ;  Nichols  v.  .lolinaon,  10  Conn.  19S.  Whether 
the  Statute  of  Framls,  in  requinnf;  (hat,  in  certain  i'aa«D,  the  "agmwent"  he  proTed 
by  vriting,  requires  that  the  "  conaidention  "  slioulil  he  rxprraed  in  the  Triting,  ■■ 
nrt  of  the  agreement,  is  a  point  irhicfa  has  been  much  discussi-d,  and  npoD  which  tha 
English  and  some  American  cases  art  in  direct  opposition.  Tbe  English  courts  hold 
tlie  aSnnative.  See  Wain  v.  Warltera,  5  East,  10,  reriewed  and  conGnned  in  Saun- 
ders V.  Wakefield,  4  a  &  Aid.  595  ;  and  tbeir  conntniction  liaa  been  followed  in  Kev 
York,  Seaiv  v.  Bi-inli,  3  Johna.  210  ;  Leonard  t.  Vredenlnir);,  8  Johns.  26.  In  New 
Hsmpahire,  in  Neelson  v.  Sanbome,  2  N.  H.  413,  the  same  constraction  aeens  to  li« 
recognized  and  approved.  But  in  Masaachnsetta,  it  was  rejected  by  tbe  whole  court, 
upon  great  considenitian,  in  Paukard  V.  Kichardaon,  17  Masa.  122.  Bo  in  Maine,  Lery 
V.  Men-ill,  4  Greeiil.  180  ;  in  Connecticnt,  Sese  *,  Wilcox,  6  Conn,  81  ;  in  New  Jersey, 
Buckley  v.  Beardslee,  2  South.  G70  ;  and  in  North  Carolina,  MUlar  v.  Irrine,  1  DeT. 
a  Batt.  103  ;  and  tunc  in  Sonth  Carolina.  Fyler  v.  Givens,  Rilej'a  Law  Caa.  pp.  GS,  S2, 
ovorruline  Stephens  v.  Winn,  2  N.  *  MoC.  372,  n.  ;  Woodward  v.  Rckatt,  Dndley'a 
So.  Car.  Rep.  p.  30.  See  also  VialeU  b.  Pattou,  5  Cmneh,  142;  Tajlot  v.  Bom,  3 
Ten;.  330  ;  3  Kent,  Comm.  122  ;  2  Stark.  Erid.  350  (eth  Am.  ed.). 

'  Sonnderson  «.  Jackson,  2  B.  A  P.  838,  aa  explained  in  Chnmpiou  v.  Flummer,  1 
N.  R.  254  ;  Roberta  on  Fmnda,  pp.  134,  I2G  ;   Penniman  fi.  Uartahnn,  13  Maas.  S7. 

•  Welford  v.  Beezely,  1  Vaa.  B  ;  a,  c.  1  WUa.  118.  The  same  rule,  with  iU  ijuali. 
fination,  ia  recognized  in  the  Roman  law,  a«  applicable  to  all  subacrilnng  witnesspi=, 
except  those  whose  official  duty  obliges  tbem  to  siibscriho,  anch  as  notaries,  Av. 
Meuochius,  De  Prwsump.  lib.  3  ;  Pnesump.  88,  per  let. 

*  Allan  e.  Bennet,  3  TaiiuL  169  ;  3  Kent,  Comm  GIO,  and  cases  there  cited  ;  Shir- 

(i)  The  New  York  atotnte  seenis  to  rertions  of  the  party  sent   by  telegnph 

rei|nira  a  contract  for  the  sale  of  goods  accejitiug  a  proposition  w.ll  aiiiount  to  • 

aboTB  the  value  «r  Hfty  dollars  to  be  Bigne<l  siening  within  the  atatnte.     DuDuing  ■> 

bv  bnth  parties.     Dykers  v.  Tovnaend.  24  Roberts,  85  Batt).  (H.  Y.)  MS. 
It.  Y.  CU  App.  G7.     But  the  Terbid  di- 
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§  269.  VilUngs  axeonted  by  attonieT.  Where  the  act  is  done 
byproeuratum,  it  ia  not  necessary  that  the  agent's  authority  should 
be  in  writing;  except  in  those  cases  where,  as  in  the  first  section 
of  the  statute  of  29  Gar.  U.  c.  8,  it  is  so  expressly  required. 
These  excepted  cases  are  nnderstood  to  be  those  of  an  actual  con- 
veyance, not  of  a  contract  to  convey ;  and  it  is  accordii^ly  held, 
that  thou^  the  agent  to  make  a  deed  must  be  authorized  by  deed, 
yet  the  agent  to  enter  into  an  eigreemerU  to  convey  is  sufficiently 
authorized  by  parol  only.  ^  {a)  An  auctioneer  is  regarded  as  the 
^ent  of  both  parties,  whether  the  subject  of  the  gale  be  lands  or 
goods ;  and  if  the  whole  contract  can  be  made  out  from  the  memo- 
randum and  entries  signed  by  him,  it  is  sufficient  to  bind  them 
both.*  (ft) 

§  270.  Mwulag  of  tb«  word  "landt."  The  word  lande^  in  this 
statute,  has  been  expounded  to  include  every  claim  of  a  perma- 
nent right  to  hold  the  lands  of  auotlier,  for  a  particular  purpose, 
and  to  enter  upon  them  at  all  times,  without  his  conseut  It  has 
accordingly  been  held,  that  a  right  to  enter  upon  the  lands  of  an- 
other, for  the  purpose  of  erecting  and  keeping  in  repair  a  milldam 
embankment,  and  canal,  to  raise  water  for  working  a  mill,  is  an 
interest  in  land,  and  cannot  pass  but  by  deed  or  writing.'  (a)  But 
where  the  interest  is  vested  in  a  corporation,  and  not  in  the  indi- 
vidual corporators,  the  shares  of  the  latter  in  the  stock  of  the 
corporation  are  deemed  personal  estate.' 

§  271.  fiama  labjaot.  The  main  difficulties  under  this  liead 
have  arisen  in  the  application  of  the  principle  to  cases  where  the 
subject  of  the  contract  ia  tre^.  growing  crops,  or  other  tkingt 
annexed  to  the  freehold.     It  ia  well  settled  that  a  contract  for  the 

ley  V.  Shirley,  7  Bbckf.  4S2 ;  Davis  e.  Shields,  20  W«Dd.  S41  ;  BoairlaM  v.  Spe«ra,  3 
K\  4  McC.  207. 

>  Story  on  Agency,  }  60  ;  Coles  v.  Treeothiok,  9  Ves.  250  ;  Clioan  9.  Cooke,  1  Si-h. 
*  Lef,  22 ;  Roberta  on  Frauds,  p.  US,  n.  (64).  If  aa  n^nt,  haTing  nnly  a  rerhal 
kntliority,  ehould  execute  a  bond  id  the  name  of  hie  principal,  nnd  arterwanla,  he  bn 
regularly  coDatitntiiii  by  letter  of  attorney.  bearin(i  date  prior  to  that  of  the  deed,  this 
ia  a  satneq.ient  tatification,  onenitinK  by  eatoppel  againiit  the  principal,  and  rendering 
the  bond  valid  in  Uw.  Hilliken  v.  Coombs,  1  Qreenl.  84S.  And  aea  Ulen  k.  Kittredge, 
7Masa.  233. 

»  Emmeraon  v.  Heelia,  2  Tannt.  S8  ;  White  d.  Proctor,  4  Tanat.  209 ;  Long  on  Sales, 
Th  3S  (Rand's  ed.)  ;  Story  on  Agency,  {  27,  and  casea  there  dted ;  Cleaves  r>.  Pow,  1    ' 
Greenl.  1  ;  Roberta  on  Frauda,  pp.  113,  lit,  n.  (ftfl)  ;  2  Stark.  Krid.  352  (6th  Am. 
ed.);  Davia  t.  Bnbertaaa,  1  Hills  (3.  C),   71  ;  Adams  r.  McMillan,  7  Port.  7S  i  4 
Cruise'a  Dig.  tit.  82,  c.  3,  j  7,  n,  (OrrenleBTg  ed.)  [2d  ed.  (IBM)  voL  ii.  p.  8i8> 

'  Cook  ff.  Steams,  11  Haas.  R33. 

■  Bligh  p.  Brent,  2  Y.  b  CoL  263,  295,  296  ;  Bradley  d.  Holdraortb,  S  H.  ft  W.  122. 

(n)  Browne,  Statnte  of  Fraud*,  S  356-  (a)  Broume,  Statute  of  Fnuds,  |§  227- 
SM.  262. 

(fr)  Brov DC^  Statatfl  of  Frandi,  H  817, 


Pd.yGoogIe 


866  LAV  0»  ETIDEKCB.  [PART  II 

sale  of  fruitt  of  the  earthy  ripe,  but  not  yet  gathered,  U  not  a  con* 
tract  for  any  interest  in  lands  and  so  not  within  the  Statute  at 
Frauds,  though  the  vendee  is  to  enter  and  gather  them.'  And 
subsequently  it  has  been  held,  that  a  contract  for  the  sale  of  a 
crop  ofpotatoet  was  essentially  the  same,  whether  they  were  cov- 
ered with  earth  in  a  field,  or  were  stored  in  a  box ;  in  either  case, 
the  subject-matter  of  the  sale,  namely,  potatoes,  being  but  a  per- 
sonal chattel,  and  so  not  within  the  Statute  of  Frauds.*  The 
latter  cases  confirm  the  doctrine  involved  in  this  decision,  namely, 
that  the  transaction  takes  its  character  of  realty  or  personalty 
from  the  principal  subject-matter  of  the  contract,  and  the  intent 
of  the  parties ;  and  that,  therefore,  a  sale  of  any  growing  produce 
of  the  earth,  reared  by  labor  and  expense,  in  actual  existence  at 
the  time  of  the  contract,  whether  it  be  in  a  state  of  maturity  or 
not,  is  not  to  be  considered  a  sale  of  an  interest  in  or  concerning 
Und.'  (a)  In  regard  to  things  produced  annually  by  the  labor  of 
man,  the  question  is  sometimes  solved  by  reference  to  the  law  of 
emblements;  on  the  ground,  that  whatever  will  go  to  the  execu- 
tor, the  tenant  being  dead,  cannot  be  considered  as  an  interest  in 
land.'  But  the  case  seems  also  to  be  covered  by  a  broader  prin- 
ciple of  distinction,  namely,  between  contra^ta  conferring  an  ex- 
clusive right  to  the  land  for  a  time,  for  the  purpose  of  making  a 
profit  of  the  ffrowirtg  turfaeey  and  contracts  for  things  annexed  to 
the  freehold,  in  prospect  of  their  immediate  teparation;  from  which 
it  seems  to  result,  that  wht;re  limber,  or  other  produce  of  the 
land,  or  any  other  thing  annexed  to  the  freehold,  is  specifically 
sold,  whether  it  is  to  be  severed  from  the  soil  by  the  vendor,  or 
to  be  taken  by  the  vendee,  under  a  special  license  to  enter  for  that 
purpose,  it  is  still,  in  the  contemplation  of  the  parties,  evidently 
and  substantially  a  sale  of  goods  only,  and  so  is  not  within  the 
statute." 

I  Parker  v.  Stonnaud,  11  But,  S02 ;  Cutler  v.  Pop«,  1  Sliepl.  S77. 

"  Warwick  v.  Brace,  iVL.k3.  206.  The  ooutrnol  wita  made  on  the  12th  of  Octo- 
ber, nben  the  crop  wu  at  its  matarit;  ;  and  it  would  seem  that  the  potatoM  wer* 
forthwith  to  bfl  iligitBd  end  removed. 

>  Enna  v.  Roberta,  S  B.  4  C.  3SS  i  Jonea  v.  Flint,  10  Ad.  A  EL  7GS. 

*  See  oWrrntiona  of  the  learaed  judg^  in  E*ans  k.  Roherts,  G  B.  4  C.  SSO.  See 
■1*0  Bodwell  0.  Phillipa,  &  H.  &  W.  501.  when  it  w»  held,  thftt  an  kgreenieitt  Tor  the 
aale  of  gniwing  pears  mu  an  ({[reemant  for  the  sale  of  an  interest  in  Lud,  on  the  nria- 
cipie,  that  the  frait  wnuM  not  mas  to  the  eiecntor,  hnt  would  deiieend  to  the  heir. 
The  learaed  Chief  Baron  distinf^uhed  thig  cuv  from  Smith  e.  Sniman,  B  B.  A  C.  Sfil, 
the  latbir  beiaK  the  caw  of  a  sale  of  growing  timber  by  the  foot,  and  ao  InaUd  bg  At 
pariia  as  if  it  had  been  ectuall  j  felled,  —  a  diatinclion  which  oonlinna  the  view  aob- 
■nqnently  taken  in  the  text. 

*  Boberta  on  Fraada,  p.  120  ;  4  Sent,  Comm.  iSQ,  4S1 ;  Long  on  Salsa  (by  Band), 

(a)  Browns,  Statute  of  Fraada,  {  2S7  al  sa;. 
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§  272,  Daviaoa  of  land*  and  tsBamaiita.  DevtBeB  of  lands  and 
Unementt  are  also  required  to  be  in  writing,  (a)  signed  by  tbe 
testator,  and  attested  by  credible,  that  is,  by  competent  witnesses. 
By  the  statutes  82  Hen.  VUL  c.  1,  and  S4  d^  85  Hen.  Till.  c.  A, 

pp.  70-81,  and  etatt  then  dUd ;  Chitt/  od  ContncU,  p.  2*1  (2d  ed.  ]  l  Bank  of  Lan- 
unKbiUK,  s.  Cnry,  1  Barb.  S4S.  On  this  Bulgnct  oeither  the  English  nor  the  Aineriian 
deciiioDS  Bra  qaib:  uniform  ;  but  the  weight  of  authority  ii  balieved  to  be  ui  stated  in 
the  text,  though  it  is  true  of  the  former,  aa  Ld.  Abineer  remarked  in  Kodwell  v.  Phil- 
lips, 9  M.  A  W.  G05,  thkt  "no  gi^eml  rule  ia  Uid  down  in  any  one  at  them,  thst  is 
not  contradicted  by  some  others."  See  also  Poulter  v.  Killingbeck,  I  B.  &  P.  898; 
Parker  v.  Stanilsnd,  11  East,  362,  distinsuishing  and  qaalifjiiig  Crosby  v.  Wadaworth, 
ft  East,  Sll  ;  Smith  s.  Surman,  SB.  AC.  btl  ;  Watt»  v.  Friend,  10  B.  &,  C.  446.  The 
distioctioa  taken  va  Boatwick  c.  Leach,  3  Day,  476,  484,  is  this,  that  when  there  is  a 
tale  of  [Kxiperty,  which  would  pass  by  a  deed  of  land,  u  such,  without  any  other  ds- 
■criptian,  if  it  can  be  se)«rated  from  the  fVeehold,  and  by  the  contract  Is  to  br  sepnr- 
iAei,  such  contract  is  not  within  the  statute.  See,  accordingly,  Whipple  v.  Foot,  3 
Johns.  418,  122  ;  Frear  v.  Hsrdnnbergh,  G  Johns.  278 ;  Stewart  n.  Doughty,  9  Johns. 
108,  112  ;  Austin  o.  Siiwyer,  9  Cowen,  39  ;  Etskine  v.  Plummer,  7  Orrenl.  447;  Bishop 
t>.  Doty,  1  VL  SS  ;  Miller  v.  Baker,  1  Met  27  ;  Wbitmarah  e.  Walker,  Id.  313  ; 
Claflin  V.  Caqietiter,  4  Met.  fiSO.  Mr.  Rand,  who  hsa  treated  tbU  subject,  as  well  aa 
all  others  on  which  he  hss  written,  with  great  learning  and  acamen,  would  reconcile 
the  English  authoritiea,  by  diatioguUhing  between  those  cases  in  which  the  subject  of 
the  contnct,  being  part  of  the  inheritancn,  is  to  be  serered  and  delivered  by  tbe  ven- 
dor, as  a  chattel,  and  those  in  which  a  right  of  entry  by  the  vendee  to  cut  and  take 
it  is  bargained  for.  "  The  authorities,'' says  he,  "allagreein  this,  that  a  bargain  for 
trees;  grasa.  crops,  or  any  snch  like  thins,  when  serered  from  the  soil,  which  are  grow- 
ing, at  the  time  of  the  contract,  upon  the  soil,  but  to  be  severed  and  delivered  by  the 
vendor,  as  cbattelo,  separate  from  any  interest  in  the  soil,  is  a  contract  for  the  tale  of 
sooda,  wares,  or  merchandise,  within  the  meaning  of  tbe  seventeenth  section  of  th« 
Statute  of  Frauds.  (Smith  v.  Sunnan,  9  B.  &  C.  GSl  ;  Evans  t>.  Roberta,  6  B.  &  C. 
836  1  Wotta  e.  Friend,  10  B.  &  C.  44S ;  Parker  v.  Stanilond,  11  East,  36S  ;  Warwick 
V.  Bmce,  2  H.  &  S,  205).  So,  where  the  subject-matter  of  the  bargain  is  /nieluf 
induttriala,  such  as  com,  garden-root^  and  such  like  things,  which  are  emblements, 
and  which  have  already  grown  to  maturity,  and  are  to  be  taken  immediately,  and  no 
right  of  entry  forms  ateolutely  part  of  the  conttsct,  but  a  mere  license  is  given  to  the 
vendee  to  enter  and  take  them,  it  will  fall  within  the  operation  of  the  same  section  of 
the  sUtute.  (Warwick  r.  Bruce,  2  M.  ft  8.  205  ;  Psrkcr  i.  SUniland,  11  East,  363 ; 
Parke,  R,  Carrlngton  v.  Roots,  2  M.  A  W.  2fiS;  Baylry,  B.,  Shelton  v.  Livlus,  2  Tyrw. 
427,  429  i  Bsyley,  J.,  Evans  i>.  Kuberts,  A  B.  A  C.  831 ;  Scorall  «.  Boiall,  1  Y.  A  J. 
»«n  .  x,...c  1  _  i.T.i.i._  ■  n  ,  r,  „.-,  r..  .  '  .j,  the  subject-matter  of  the  cou- 
;o  be  seveml  and  delivered  by  tbe 
vendor  as  a  chattel,  but  a  right  of  entry  to  out  and  take  it  is  bargained  for,  or  where  It 
is  emblements  growing,  and  a  right  in  the  soil  to  grow  and  bring  them  to  maturity, 
and  to  enter  and  take  them,  that  makes  part  of  tbe  ba^^n,  the  case  will  fall  within 
the  fourth  MCtion  of  tbe  Statute  of  Frands.  (Carrington  >.  Roots,  2  M.  A  W.  2S7  ; 
Sbelton  v.  Liviue,  2  Tyrw.  429  ;  Scorell  f.  Boxall,  1  Y.  fc  J.  398  ;  Earl  of  Falmouth 
e.  Thomaa,  1  Cr.  A  M.  86  i  Teal  v.  Anty,  S  B.  A  Bing.  99  ;  Emmenon  v.  Heelis,  3' 
Taunt.  SS  ;  Waddiugton  v.  Brietow,  2  6.  A  P.  4G2 ;  Crosby  t>.  Wnrlswortb,  6  East, 
602.)"  See  Long  on  Sale*  (by  Rand),  pp.  80,  81.  But  the  later  En^iah  and  the 
American  authorities  do  not  seem  to  recognize  such  distinction. 

(a)  When,  by  the  t  rma  of  the  statnta.  Reed  v.  Woodward,  1 1  Phils.   (Pa.)  641, 

a  "  writing  "  is  required  to  make  a  valid  on  the  ground  that  the  statute  requiring  a 

will,  it  has  been  held  that  a  will  written  writing  meant  a  writing  with  the  instm- 

In  i)en«f!  is  agood  will,   Myers  v.  Vender-  menta  aud  on   the   matprialn  commonly 

belt.  84  Pa.   St.  SIO ;   St  Fuguet'a  Will,  used  for  snch  pnrposea.     Rut  a  will  may 

11  Phila.  (Pa.)  75;  Dickenson  p.  Dirken-  be  in  the  form  of  » I</fcr  if  it  sufficiently 

an,  2  Phill.  Reel.  173  ;  He  Dyer,  I  Hagg.  shows  ■  final  testamentary  intent,  and  la 
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derises  were  merely  required  to  be  in  writit^.  The  Statute  of 
Frauds,  29  Car.  II.  c  8,  required  the  attestatioa  of  "  three  or  four 
credible  witnesBes ; "  but  the  statute  1  Vict.  c.  26,  has  reduced  the 
number  of  witnesses  to  twa  The  provisions  of  the  Statute  of 
Frauds  on  this  subject  have  been  adopted  in  most  of  the  United 
States.  ^  It  requires  that  the  witneases  should  attest  and  subscribe 
the  will  in  the  testator's  presence.  The  attestation  of  marks- 
men is  sufficient;  and,  if  they  are  dead,  the  attestatioa  may  be 
proved  by  evidence,  that  they  lived  near  the  testator,  that  no 
others  of  the  eame  name  resided  in  the  neighborhood,  and  that 
they  were  illiterate  persons.'  One  object  of  this  provision  is,  to 
prevent  the  substitution  of  another  instrument  for  the  genuine 
will.  It  is  therefore  held,  that  to  be  present,  within  the  mean- 
ing of  the  statute,  though  the  testator  need  not  be  in  the  same 
room,  yet  he  must  be  near  enough  to  see  and  identify  the  iostm- 
ment,  if  he  is  so  disposed,  though  in  truth  he  does  not  attempt  to 
do  so;  and  that  he  must  have  mental  knowledge  and  conscious- 
ness of  the  fact'  If  he  be  in  a  state  of  insensibility  at  the  mo- 
ment of  attestation,  it  is  void.*  (A)  Being  in  the  same  room  is 
held  prima  facte  evidence  of  an  attestation  in  his  presence,  as  an 
attestation,  not  made  in  the  same  room,  is  prima  facie  not  an  at- 
testation in  his  preBence.<^     It  is  not  necessary,  underthe  Statute 

>  In  New  Hamuibira  alons  the  wilt  is  reaaired  to  be  sealed.  Thren  witnnaM  *T0 
nwesaatr  to  a  valid  will  i[i  Veniioiit,  New  Hamiahin!,  Miiae,  ManBi^buwtU,  Khod* 
Islancl,  Cotitieclicut,  New  Jenry,  Haryland,  South  Carolina,  Omd^h,  Ploridii,  Alnbama, 
and  Hisaiuippi.  Two  witnuiBH  only  are  reiguisitfl  Id  New  York,  Drlaware,  S'irginia, 
Ohio,  lUinoiH,  Indiana,  Miasouri,  Tenaessee,  North  Caroliaa,  Uiuhifcaii,  Wiwomin, 
Arkanitaa,  and  Kentucky.  Id  some  of  the  8tat(n,tbe  proriuioD  aa  to  attrstation  ia  njont 
apwiB].  In  Pennaylrania,  a  deviae  ia  good,  if  properly  aicned,  though  it  ia  not  aub- 
acribed  by  any  atteatinK  witnen,  proviiied  it  can  be  proved  by  two  or  mora  competant 
witnesses;  aud  if  it  be  attati^  by  vitneaaes,  it  may  atill  be  proved  by  otliera.  4  Kent, 
Comm.  Bit.  See  pott,  vol.  ii.  tit.  Wills  [7th  ed.  (1S58)  §£  67S-e78,  and  not«ii].  Sea 
further,  la  ta  the  execution  of  willa,  6  Cruiae's  Dij;.  tit.  38.  c.  S.  GreeDletfa  notea  [!d 
•d.  (1BB7)  pii.  47-80,  and  notea]  ;  1  Jarraan  on  Wills,  c,  6,  by  Perkina. 

■  Uo«  V.  taperton,  g  C.  t  P.  112 ;  Jackaon  «.  Van  Dnaen,  S  John*.  144 ;  Doe  r. 
Davig,  11  Jur.  182. 

>  Shiree  v.  Qlaseock,  2  3alk.  SBB  (by  Evanii),  and  man  cited  in  notea  ;  4  Kent, 
Comm.  el5,  GIS  ;  Casaon  v.  Da.le,  1  Bro.  Ch.  69  ;  Doe  e.  Manifold,  1  M.  &  S.  2S4  : 
Todr.  E.  of  Wincbelsea,  1  M.  ft  U.  12 ;  3  C.  ft  P.  188;  Hill  v.  fiai^,  12  Ala.  687. 

•  Rtftht  v.  Price,  Dodk>  S41. 

*  Ned  V,  Nell,  1  Leigh,  S,  10-2],  wbem  the  caaea  on  this  enbject  are  ably  reviewed 
by  Carr,  J.  If  the  two  rooms  have  a  communication  by  folding^loora,  it  is  still  to  be 
aacerUined  whether,  in  fact,  the  testator  could  have  seen  the  witnesses  in  the  act  of  at- 
teatetioQ.     In  the  Goods  of  Colman,  8  Cart  118. 

(b)   And  drctanitioDi   of  the  t«atBtor,  that  the  testator  did  not  hunoinglt/  n^ 

made  aobaefiUHnt  to  the  execution  of  the  the  Inatrnment  offered   as   ■  will.     The 

inatniment  offered  aa  bin  will,   showing  weight  of   these   declarations   and   tlwiT 

that  he  atill  snppowd  a  prEvious  will  to  power,  to  prove  thin  fact  are  of  eonrae  lb( 

be  in  operation  and  valid,  and  projiosing  the  jnty.      Canada's   Appeal,    47  Com, 

alteration*  in  it,  and  in  geneial  tn-ating  it  450. 
as  still  in  full  force,  are  admiasibla  to  ahoir 
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of  Frands,  that  the  vitneases  should  attest  in  the  presence  of  each 
other,  nor  that  they  should  all  attest  at  the  same  time ;'  nor  is  it 
requisite  that  they  should  actually  have  seen  the  testator  sign,  or 
known  what  the  paper  was,  provided  they  subscribed  the  instru- 
ment in  his  presence  and  at  his  requestL^  [e)  Neither  has  it  been 
considered  necessary,  under  this  statute,  that  the  testator  should 
Bubgeribe  the  instrument,  it  being  deemed  sufficient  that  it  be 
tinned  by  him  in  any  part,  with  his  own  name  or  mark,  provided 
it  appear  to  have  been  done  animo  perjiciendi,  and  to  have  been 
regarded  by  him  as  completely  executed.*  Thus,  where  the  will 
was  signed  in  the  mai^n  only,  or  where,  being  writt«n  by  the 
testator  himself,  his  name  was  written  only  in  the  beginning  of 
the  will,  I,  A.  B.,  £c.,  this  was  held  a  sufficient  signing."  But 
where  it  appeared  that  the  testator  intended  to  sign  each  several 
sheet  of  the  will,  but  signed  only  two  of  them,  being  unable, 

*  CooV  V.  Funoiia,  Pfcc  in  Chan.  184  ;  Jonra  r.  Lake,  2  Atk.  177,  ia  n.;  On/son 
«.  AtkiDKiii,  3  Vm.  4G5  ;  Dewe;  v.  Dewa;,  1  Met.  346 ;  1  Williamt  on  Ezecntora  (by 
Troubat),  p.  46,  □.  i2}.  The  sUtate  of  1  Vict,  c  SB,  f  9,  hM  tlt«T«d  the  law  in  thu 
napBCt,  by  enacting  tbat  no  will  shall  be  valid  ualesa  it  be  Id  writing,  ugned  by  the 
teatatar  in  the  presence  or  two  witneaaea  at  one  time.  See  Moore  tt.  Eing,  S  Cart. 
S43.     In  the  goods  oF  Simmoads,  Id.  79. 

1  White  T.  Truitf-  -'  "-  "-*'-'■   "" 

Bing.  467;  Deway  «._.„,_  ,  _   __ 

these  cases,  the  court  certainly  seem  to  regard  the  knowledge  of  the  witneaaea,  that  the 
inaCrnment  was  a  will,  aa  a  matter  of  no  importance  \  since  in  the  tiret  two  cases  only 


.  of  the  witnessta  knew  what  tbe  paper  waa.  Bnt  it  deserres  to  be  considered 
whether,  in  anch  case,  the  attrotioo  of  the  witness  woald  probably  be  drawn  to  the 
state  of  the  teatator's  mind,  in  regard  to  his  sanity  ;  for  if  not,  one  object  of  the 
statata  would  be  defpatad.  See  Futherford  v.  Butheri'ard,  1  Den.  9S  ;  Brinkerhoof  d. 
Ramaen,  S  Paige,  488  ;  26  Wend.  Sli  ;  Chaffee  «.  BaptlRt  Hiss.  Convention,  10  Paige, 
g5  1  1  Una.  on  Wills  (by  Perkins),  p.  114  ;  6  Cniise's  Dig.  tit  S8.  c.  6,  S  14,  n. 
(OreeDleaTs  ed.)  [2d  ed.  (1857),  toL  iii.  p.  63,  and  n.].  See  further,  as  to  proof  by  sub- 
■Wribing  witnesses,  infra,  %%  669,  569  a,  G72. 

*  TEat  the  party's  mark  or  iniiiali  is  a  suCBcient  signature  to  aiiy  instmnient,  being 
pkeed  therewith  intent  to  bind  himself,  in  all  cases  not  otherwise  rurnlated  bystatate, 
see  Baker  r.  Dening,  8  Ad.  &  El.  94  ;  Jackaon  v.  Van  Duaen,  6  Johna.  144  ;  Palmer 
r.  Stephens,  1  Den.  47t,  and  tlio  cases  cited  in  S  Cniae's  Dig.  tit.  38,  c.  G,  g§  7,  19, 
DOies  (Qreenleafa  ed. )  [2d  ed.  (18S7}  ml.  iii.  pp.  e(>~56]  ;  poit,  vol.  ii.  S  077. 

■  Lemayne  v.  Stanley,  S  Lev,  1  ;  Morison  v.  Tumour,  IS  Vea.  183.  But  tbia  alio 
la  now  changed  by  the  statute  1  Vict  c.  2S,  S  9,  by  which  no  will  is  valid  nnleas  it  be 
■igned  at  the  foot  or  end  thereof,  by  the  tentator,  or  by  some  other  peraon,  in  his  pres- 
•ace  and  by  his  direction  ;  as  well  as  attested  by  two  witnasaes,  subscribing  their  names 
in  hit  pretencs.     See  In  Uie  Goods  of  Carver,  3  Curt  29. 

Bvi-  n^atives  the   fact  of  aigning  or  of  ac- 

the  knnirleilgment  of  the  aignatiire   by  the 

the  drceaaed,  in  his  preiwnre,  and  there  are 

,  „  ,  ;  in  no  circumjitanoes  that  raise  any  preanmp- 

fact  to  sign  on  the  opponents  of  the  will,  tion  of  his  being  mistaken,  the  propoaed 

Tappan   v.   Davidson,   IS   C.   E.  Greene,  wilt  cannot  he  admitted  to  probate.     "" 

4fi9.     In  general  the  certificate  ta  pnm-  " .ii:-.—   n   f —    i     i   u- 

ybefe  evidence  of  what  it  stalen.     Allaii 

«.  Allaire,  87  N.  J.   L.  312.     Where  one  v.  Sbarpe,  Id.  018. 
of  the   subacribing   witneaaea    positively 
TOi..  I.  —  !4 


Pd.yGoogIe 


8T0  LAW  OF  BrlDKMCB.  [FABC  IL 

from  extreme  weaknesB,  to  sign  the  others,  it  vas  held  iacom' 
plete.»(d) 

§  278.  RavooBtloa  of  wUta.  By  the  Statute  of  Frauds,  the 
revocation  of  a  will,  by  the  direct  act  of  the  teetator,  muet  be 
proved  by  some  subsequent  will  or  codicil,  iucoDsistent  with  the 
former,  or  by  some  other  writing,  declaring  the  same,  and  signed 
in  the  presence  of  three  witnesses,  or  by  burning,  tearing,  can- 
celling, or  obliterating  the  same  by  the  testator,  or  in  his  pres- 
ence, and  by  his  direction  and  consent '  (a)  It  is  observable  that 
this  part  of  the  statute  only  requires  that  the  instrument  of  revo- 
catioo,  if  not  a  will  or  codicil,  be  signed  by  the  testator  in  pres- 
ence of  the  witnesses,  but  it  does  not,  as  in  the  execution  of  a 
will,  require  that  the  witnesses  should  sign  in  hia  presence.  In 
regard  to  the  other  acts  of  revocation  here  mentioned,  they  op- 
erate by  one  common  principle ;  namely,  the  intent  of  the  testa- 
tor. Berocation  is  an  act  of  the  mind,  demonstrated  by  some 
outward  and  visible  sign  or  symbol  of  revocation ;  *  and  the  words 
of  the  statute  are  satisfied  by  any  act  of  spoliation,  reprobation, 

^  Right  V.  Price,  Dong.  Sil.  The  SUtnta  of  Fnadi,  which  hu  been  generall;  fa^ 
lowed  In  the  United  States,  admitted  giceptioos  in  F&tdt  of  nnncnpative  cr  verbal  willi^ 
madu  under  certain  eirenmituicea  therein  mentioned,  **  well  ■•  in  bvor  of  parol  tr«ta< 

'  nalty,  by  eoldiara  in  actual  aerrice, : — '  ' ' ' 

ich  wonld  be  foreign  from  the  plan  of 
1  England ;  bat  nuncapatiTe  wills  « 
there,  b;  tbe  general  temu  of  the  aCatnte  of  1  VicL  c.  26,  !  9,  before  cited.  The  com- 
mon Uw,  which  allowB  a  beqnest  of  pemnal  estate  b;  parol,  withont  writing,  baa  been 
altered  b;  etatnte  in  most,  if  not  all,  of  the  United  Btatea,;  the  conrse  of  legislation 
baring  tended  itrongl;  to  the  abolition  of  all  djatiiictiona  between  the  i«qnintes  for  the 
testamentary  diipositioQ  of  real  and  of  personal  property.  See  1  Kent,  CoDim.  6111- 
E!0  ;  Lovelaas  on  Wills,  pp.  815-319 ;  1  Williams  on  Execntors  (by  Troubat),  pp. 
4e-48,  notes  ;  1  Jarman  on  Wills  (by  Perkins),  p.  [90]  132,  n.  ;  6  Cmise's  Dig.  (by 
Oreenleaf),  tluSS,  0.5,  gi4.  Q.  [Sded.(lSa7)fc>].  iii.p.  5S,aBdD0te.  8eeal»>p« 
vol.  ii.  S  674  tl  Mq.X 

>  SUt.  S9  Car.  II.  c.  S,  {  6.  The  sUtnte  of  1  Tict  c  SO,  }  20,  mentiona  "  bnni- 
ing,  tesriDg,  or  otherwise  d^troying  the  same,"  ke.  And  ass  fnrther,  aa  to  the  evi- 
dence of  revocation,  S  Cmise's  Dig.  (by  OreenleaO  tit.  SS,  c  0,  JS  18,  19,  U,  DOtM  [2d 
ed.  (1SG7)  vol.  iiL  p.  81  <f  se?. ,-  S  GreenL  Evid.  (7th  ed.)  JJ  980-667] ;  1  Jaiman  on 
Wilis  (by  rerkins),  e.  7,!  2,  notes. 

*  Bibb  e.  Tbonum,  2  W.  Bl.  1043. 

(d]  It  Is  not  nec«MMT  that  the  dilTer-  orinnally  stood  is  the  valid  will.     Hstter 

rot  parts  of  a  will  shoold  be  connected,  of  Prescott,   4  Redf.   ( N.  Y.)  178.     But 

It  is  sufficient  if  they  are  connected  by  where  no  statntory  pravUioa*   tegarding 

their  internal  MUSe,  or  by  a  coherence  partial  revocation  by  cancellation  extot,  a 

and  adaptation  of  parte.     Wikof  s  Ap-  cancellatioD  is  Snal,  and  the  will  stands 

peal,  IG   Ps.   St.  281  ;   Jonea  v.  Haber-  mthout  the  claose  cancelled.     Eetate  of 

sbam,  08  Oi.  146.  Chinmsrk,   Hyrick's    Prob.    (Cal.),   128. 

(a)  Where  there  Is  a, ttatatorv  form  of  Oenerally  whan  a  will  has  been  revoked, 

revocation  by  cancellation,  and  alterations  ite    repablication    cannot    be    by    parol, 

are  made  in  a  will,  bnt  the  will  is  not  eie-  There  must  be  the  same  evidence  as  of 

entod  tgUa  with  die  nqniate  formalities,  publication.     Cary  v.  Banpbn,  SS  lova, 

the  altered  bequests  are  invalid  for  want  G40  ;  Smith's  Will,   e   Phila.  IPa.]  362. 

of  Hifflaient  exeentioD,  and  the  will  at  it  See  po»C,  vol.  iL  H  680-4S7. 
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or  destruction,  deliberately  done  upon  the  instrnment,  animo 
reweandi.*  The  declarations  of  the  testator,  accompanying  the 
act,  are  of  coarse  admissible  in  evidence  aa  explanatory  of  his 
inteotion.*  Accordingly,  where  the  testator  rumpled  up  his  vilt 
and  threv  it  into  the  fire  with  intent  to  destroy  it,  though  it  was 
saved  entire  without  his  knowledge,  this  was  held  to  be  a  revoca- 
tion.' So,  where  he  tore  off  a  superfluous  seal.*  But  where,  be- 
ing angry  with  the  devisee,  he  began  to  tear  bis  will,  but  being 
afterwards  pacified,  he  fitted  the  pieces  carefully  together,  saying 
he  was  glad  it  was  no  worse,  this  was  held  to  be  no  revocation.^ 
§  2T4,  Apprsnttoaahlp.  Documentary  evidence  is  also  required 
in  proof  of  the  contraet  of  apprenticetkip ;  there  being  no  legal 
binding,  to  give  the  master  coercive  power  over  the  person  of  the 
apprentice,  unless  it  be  by  indentures,  duly  executed  in  the  forms 
prescribed  by  the  various  statutes  on  this  subject.  The  general 
features  of  the  English  statutes  of  apprenticeship,  so  far  as  the 
mode  of  binding  is  concerned,  will  be  found  in  tiiose  of  most  of 
the  United  States.  There  are  various  other  cases,  in  which  a 
deed,  or  other  documentary  evidence,  is  required  by  statutes,  a 
particular  enumeration  of  which  would  be  foreign  from  the  plan 
of  this  treatise.* 

•  Bnrtnishaw  e.  Gilbert,  Cowp.  49,  G9 ;  Bnnu  «.  Bonn,  (  8.  A  B.  SflT  ;  0  CroiK'i 
Dig.  (by  Qreeniwi)  tit.  8S,  &  8,  )  E*  :  Johnson  b.  BniUToid,  2  NoU  ft  McC.  273 ) 
WinsoT  V.  Pntt,  2  B.  A  B.  6S0;  Lorslan  on  Wlllt,  pp.  SM-8S0;  Card  «.  Orinnuui, 
S  Conn,  les  :  i  Kent,  Comm,  GSl,  S32. 

•  Dui  V.  Brown,  i  Cowen,  i90. 

•  Bibb  V.  Thomu,  2  W.  Bl.  10«. 
■  Atot;  t>.  PUlej,  1  Hau.  482. 

'  Doe  v.  Pirkes,  3  B.  k  A\6.  189. 

1  In  uvsnl  of  tha  United  Statei,  two  lubscribinA  wltneuH  m  neonun  to  tbe 
•secution  of  t,  deed  of  coQTe^ance  of  Unds  to  entitle  it  to  r^irttatioti ;  In  others,  bat 


e  othen,  the  totimony  of  two  witnenea  it  requiaite,  whan  the  daed  is  tc 

be  proved  by  witnesM*.  See  rupra,  {  280,  n.  ;  i  Cmiae'a  Dig.  tit  82,  c.  2,  j  77,  n. 
(anraleaTi  ed.)  [2d  ed.  (18Ga)  to],  ii.  p,  3411 ;  4  Kent,  Comm.  467.  See  kbo  pot, 
ToL  iL  tit.  Wills,  paitim,  where  the  rabjeot  of  Will*  is  nwre  unply  tre&ted. 
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CHAPTER  XV. 

OF  THE    ADKISSIBILITY'  OF  PAROL   OB  TEBBAL    ETIDEHCE  TO  AFFECT 
THAT  WHICH   18  WBITTEN.* 

§  276.  Wiittsn  STldenoe.  By  written  evidence,  in  this  place,  ia 
meant  not  everything  which  ie  in  writing,  but  th&t  only  which  is 
of  a  documentary  and  more  solemn  nature,  containing  the  terms 
of  a  contract  between  the  parties,  and  designed  to  be  the  reposi- 
tory and  evidence  of  their  final  intentions.  "Fiunt  enim  de  his 
[contractibus]  scripture,  ut,  quod  actum  est,  per  eas  faciliug  pro- 
bari  poteriL"^  When  parties  have  deliberately  put  their  engf^- 
ments  into  writing,  in  such  terms  as  import  a  legal  obligation, 
without  any  uncertainty  as  to  the  object  or  extent  of  such  en- 
g^;ement,  it  is  concluaively  presumed  that  the  whole  engagement 
of  the  parties,  and  the  extent  and  manner  of  their  undertaking, 
was  reduced  to  writing;  and  all  oral  testimony  of  a  previous  col- 
loquium between  the  parties,  or  of  conversation  or  declarations 
at  the  time  when  it  was  completed,  or  afterwards,  aa  it  would 
tend  in  many  instances  to  substitute  a  new  and  different  contract 
for  the  one  which  was  really  agreed  upon,  to  the  prejudice,  pos- 
sibly, of  one  of  the  parties,  is  rejected.^  In  other  words,  as  the 
rule  is  now  more  briefly  expressed,  "parol  contemporaneous  evi- 
'deoce  is  inadmissible  to  contradict  or  vary  the  terms  of  a  valid 
written  instrument. "  *  (a) 

'  The  mbject  of  this  chapter  u  >bl;  diicaned  in  S 
tion  of  CtuDcery,  roL  i.  pp.  S63-67S,  and  in  1  Smith 
8101,  with  Hare  &  Wallace^  notes. 

r  Dig.  lib.  20,  tit  1,  1.  4  ;  Id.  lib.  22.  tit.  i,  1.  1. 

>  Sbickpole  V.  Arnold,  11  Mass.  SO,  SI,  per  Parker,  J.  ;  Preetis)  v.  HeneMi,  2  W. 
Bl.  124B :  Coker  v.  Qny,  2  K.  &  P.  C65,  GSS  ;  Bogert  b.  Cauman,  Anthon,  97  ;  Bsyird 
V.  Ualcolm,  1  Johna.  1S7,  per  Kent,  C.  J. ;  Rich  c.  .rocluon,  i  Bn>.  Ch.  fil9,  prr 
Ld.  Thurlow  ;  Sinclair  c.  ^tevcDson,  1  C.  &  P.  582,  per  Beat,  C.  J. ;  UcLelUn  v. 
Cnmberland  Bank,  11  Bhept.  SSfl.  The  general  nila  of  the  Scotch  law  ia  t«  the  same 
effect,  namely,  that  "  writing  cuinot  be  cnt  donn  or  taken  anay,  bj  the  1«stitDany  of 
iritneaaeg."  Tait  on  Erid.  pp.  82S,  327.  And  thia,  in  otber  Isngunge,  is  the  mte  of 
the  Roman  ciril  law,  —  Contra  scriptum  testiraoninm,  non  scriptum  lestimoninm  Qun 
fettnr.     Cod.  lib.  4,  tit.  20,  1.  1. 

»  PhiL  i.  Am.  on  Evid.  Ji.  753  ;  2  Phil.  Erid.  860  ;  2  Stark.  Evid.  611,  518; 
Adami  v.  Wordley,  1  U.  &  W.  879,  380,  per  Parke,  B.  :  Boanoan  s.  Johnston,  13 
Wend.  678. 

(a)  Baat  v.  Bank,  101  U.  S.  98  ;  Slo-  136  Id.  398  ;  Fay  «.  Qtsy,  121  Id.  GOO  ; 
eum  V.  Swift,  2  Low.  213  j  Mnhlifi  v.  Schwaas  v.  Henhey,  125  111.  663  ;  Saudsra 
Flalu,  131  Man.  110;  Eeller  v.  Wabb,    ».  Cooper,  116  N.  Y.  279;  Tan  Teehten 
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§  276.  Origin  of  til*  raia.  Thla  rule  "was  introduced  in  early 
times,  when  the  most  frequent  mode  of  ascertaining  a  part;  to 
a  contract  was  by  his  seal  affixed  to  the  inBtnunent;  and  it 
has  been  continued  in  force,  since  the  vast  multiplication  of 
written  contr&cts,  in  consequence  of  the  increased  business  and 
commerce  of  the  world.  It  is  not  because  a  seal  is  put  to  the 
contract,  that  it  shall  not  be  explained  away,  varied,  or  rendered 
inefFectual ;  but  because  the  contract  itself  is  plainly  and  intelli- 
gibly stated,  in  the  language  of  the  parties,  and  is  the  best  pos- 
sible evidence  of  the  intent  and  meaning  of  those  who  are  bound 
by  the  contract,  and  of  those  who  are  to  receive  the  benefit  of  it." 
"The  rule  of  excluding  oral  testimony  has  heretofore  been  ap- 
plied generally,  if  not  universally,  to  simple  contracts  in  writing, 
to  the  same  extent  and  with  the  same  exceptions  as  to  specialties 
or  contracts  under  seal. "  * 

§  277.  Appuoabla  to  laugnaKs  only.  It  IB  to  be  observed,  that 
the  rule  is  directed  only  against  the  admission  of  any  other  evi- 
dence of  the  language  employed  by  the  parties  in  making  the  con- 
tract, than  that  which  is  furnished  by  the  writing  itself.  The 
writing,  it  is  trne,  may  be  read  by  the  light  of  surrounding  cir- 
cumstances, in  order  more  perfectly  to  understand  the  intent  and 
meaning  of  the  parties ;  but,  as  they  have  constituted  the  writing 
to  be  the  only  outward  and  visible  expression  of  their  meaning, 

1.31. 
1,7  1! 

*.  Smith,  59  lona,   17S  ;  Seckler  v.  Fax,  67  Pa.  St.  iSd  ;  Farrow  v.  Hajei,  SI  Hd. 

Gl  Mich.  92  ;   Best  v.  Sim,  73  Wia.  243  ;  493  ;   Ditggett   v.   Johnson,   49   Vt  S45. 

Hmtetter  v.  Aamaa,   119  Ind.   7;   The  The  nils  appliesalso  toall  recoids  ofjuilg- 

Guelle,  128  IT.  S.  484;  Coota  v.  Fams-  menta  or  ofncUl  proceedings.     Stephen, 

worth,  SI  Mich.  602;  Gonlftn  v.  NiBmano,  Dig.  Evid.  art.  80  ;  Mayhew  o.  Gay  Hirnd, 

lis  H.  Y.  1G2:  Smith  d.  Burton,  S9  Vt  13  Alien  (Haai.),  129  ;  HmnemiTi  c.  Fira 

408;  DiTen  r.  Johnson,  117  Ind.  612  ;  La-  Diatrict,  37  Vt,  48  ;   Eddj  v.  WiUon,  43 

fayette  Coantr  Monament  CorporaCion  d.  Id.  Sfl2  ;  Qilinn  v.  Oom.,  20  Gntt.  (Vo.) 

Migooa,  73  Wia.  627;  Aver;  n.  Miller,  SS  138  ;   Brooke  e.   Claiborne  Co.,   S  Bait. 

Ala.  496  ;  Catltoa  «.  Vineland  Wine  Co.,  (Tenn.)  43  ;  Roberts  n.  Johnnon,  48  Tex. 

83  N.  J.  Eg.  460  ;   Fengar  o.  Brown,  57  133;  Wilson  o.  Wil»on,-i6  CaL  399.  Thtw 

Cann.flO;  Hennershnt:  d.  GalUsfher,  124  the  entry  in  a  conrt  of  record  into  which  a 

Pa.  St  9 ;  Ames  v.  B^ook^  143  Mass.  347;  recoenizanoa  is  raWmsMo,  that  the  prin- 

Hunt  r.  Gi«T,  78  Eowa,  270  ;  De  Witt  v.  cipal  made  default,  cannot  be  contradicted 

Berry,  134  U.  3.  315  ;  Corse  v.  Peck,  102  by  parol  eridence,  on  tdre  fatint  against 

N.  Y.  517  i  Fordioer.  Scribaer,  108  Ind,  the    bail.      Com.    v.    Slocum,    14    Gray 

83;  Froetv.  Biighain,  139  Mass.  43  ;  Ex-  (Mass.).  395.     Nor  can  nnolGcinl  entry  on 

Sress  PhK  Co.  e.  Aliiine  Pre«,   126  Pa.  a  reconi,  Toiilfornncertainty,  be  explHin«l 

t.  347;  Paddock  b.  Bnrtlett.  68  Iowa,  16  ;  by  extrinsic  evidence.      Porter  v.    Byrne. 

Miller  D.  Bulterfleld,  79  Cal.  62  ;   Patter-  10  Ind.  146.     Cf.  McMlcken  v.  Com,,  58 

•un  V.  Wilson,    101   N.   C.  664  ;  .Munde  Pa.  St  213  ;  Wilcni  v.  Emerson,  10  R.  I. 

D.    Lamhie,    128    Id.    838;    SIbthus    e.  270 ;  Gregory  d.  Sbennan,  44  Conn.  466- 

Hsskell,  70  Me.  202  ;   Vsn  Svckel  i>,  Dnl-  473,   note  ;   Kendig's  Appeal,  82   Pa.  St 

rympte,  33  N.  J.  Eq.  233  ;   Etheriilge  v.  88 :  MuDfrmott  •.  Hofbian,  70  Id.  SL 

Piliii,  72  S.  C.  213 ;   Monroe  v.   Berens,  and  pott,  %  276. 
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no  other  wordt  are  to  be  added  to  it^  or  Bubstitated  in  its  stead. 
The  duty  of  tlie  court  in  such  cases  is  to  ascertain,  not  what  the 
parties  may  have  secretly  intended,  as  contradistinguished  front 
what  their  words  express,  but  what  is  the  meaning  of  words  they 
have  used.  ^  It  is  merely  a  duty  of  interpretation ;  that  is,  to  iind 
out  the  true  sense  of  the  written  words,  as  the  parties  used  them ; 
and  of  construction,  that  is,  when  the  true  sense  is  ascertained, 
to  subject  the  instrument,  in  its  operation,  to  the  established  rules 
of  law.'  And  where  the  language  of  an  instrument  has  a  settled 
legal  construction,  parol  evidence  is  not  admissible  to  contradict 
that  construction.  Thus,  where  no  time  is  expressly  limited  for 
the  payment  of  the  money  mentioned  in  a  special  contract  in  writ- 
ing, the  l^al  construction  is,  tiiat  it  is  payable  presently;  and 
parol  evidence  of  a  contemporaneous  verbal  agreement,  for  the 
payment  at  a  future  day,  is  not  admissible.^ 

§  278.  VTorda  (eDsrally  takvu  In  tholr  ordlnsry  mum.  The  termi 
of  every  written  instrument  are  to  be  understood  in  their  plain, 
ordinary,  and  popvlar  tente,  unless  they  have  generally,  in  re- 
spect  to  the  subject-matter,  as  by  the  known  usage  of  trade,  or 
the  like,  acquired  a  peculiar  sense,  distinct  from  the  popular 
sense  of  the  same  words ;  or  unless  the  context  evidently  points 
out  that,  in  the  particular  instance,  and  in  order  to  efFectuate  the 
immediate  intention  of  the  parties,  it  should  be  understood  in 
some  other  and  peculiar  sense,  (a)  But  where  the  instrument 
consists  partly  of  a  printed  formula,  and  partly  of  written  words, 

1  Doe  V.  Otrilllm,  6  B.  ft  Ad.  122,  12B,  per  F 
771,  78S,  per  Parke,  J.  (  Bammont  v.  Field;  S 
infra,  g  295. 


□  and  Constmctioii  u  abl;  treated  b;  ProfeiKr  Lieber, 
leneuticft,  a.  1,  {  S,  and  c.  S,  jj  3,  S.  And  see  Doct. 
A  St.  SB,  c  21.  The  interpretatiOD,  as  well  aa  the  construction  of  a  written  instni- 
aeDt,  il  far  tlie  court,  and  not  for  the  jury,  (a)  But  other  qnrstioni  of  intunt,  in  fact, 
are  for  the  laxy.  The  court,  bowerer,  where  uie  meaning  is  donbtrnl,  will,  in  proiier 
cases,  receive  evidence  in  aid  of  its  judgment.  Stoir  on  Agenc;,  f  63.  n.  (1);  Palej 
on  A^noy,  by  Lloyd, p.  198,  n. ;  nipra,  {  19  ;  Hutohison  v.  Bowker,  5  H.  A  W.  GS6. 
And  where  it  ia  doubtful  whether  a  certain  word  was  nsod  in  a  tense  different  from  its 
ordinary  acceptation,  it  will  refer  the  question  to  the  jury.  Simpson  r.  MargilaoD,  SS 
Lejt.  Ohs.  172. 

■  Warren  v.  Wheeler,  8  Met  S7.  Nor  is  parol  evidence  admissible  to  prove  how  a 
written  contract  was  nnderatood  by  either  of  the  parties,  in  an  action  apon  it  at  law, 
in  the  absence  of  any  fmud.  Bigelow  s.  Collamore,  5  Cosh.  226 ;  Hirper  v.  Gilbert, 
Id.  *I7.  (i) 

(a)  Globe  Works  v.  Wrigbt,  106  Uaaa.  veyed,  and  it  was  atipolated  io  tlie  anw 
214.     Cf.  West  t>.  Smith,  101  U.  3.  363.  ment  that  the  i<atent  was  "  in  fnU  forca 

(b)  Taft  V.  Dickinson,  6  Allen  (Mass.),  and  effect,"  the  coart  held  that  evidence 
S5S:  Davia  Sewing  Machine  Co.  p.  Stone,  was  not  admiasibla  to  show  that  the 
131  Mus,  S84>  parties  meant  only  to  stipulate   that  the 

(a)  Holt  0.  Oollyer,  L.  R.  16  Cb.  DIv.  patent  had  not  lapaed  for  non-payment  of 
718.  Thus  where  parties  entered  into  an  teas.  Chemical  Electric  Ljght,  Ao.,  Co.  k 
agreement  by  which  a  patent  was  ood-    Howard,  ISO  Uass.  496. 
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if  there  is  any  reasonable  doubt  of  the  meaning  of  the  vhole,  the 
toritten  aordt  are  entitled  to  have  greater  effect  in  the  interpreta- 
tion than  those  which  are  printed ;  they  beii^^  the  immediate 
lai^age  and  temiB  selected  by  the  parties  themseWes  for  the 
expression  of  their  meaning,  while  the  printed  formula  is 
more  general  in  ita  nature,  applying  eqiially  to  their  case  and  to 
that  of  all  other  contracting  parties,  on  similar  subjects  and 
occasions.^  (d) 

§  279.  Bui*  *ppllM  only  to  paitleB  to  oontioTmy.  The  rule 
under  consideration  is  applied  only  {in  mitt)  between  the  partiea 
to  the  instrument ;  as  they  alone  are  to  blame  if  the  writing  con- 
tains what  was  not  intended,  or  omits  that  which  it  should  have 
contained.  It  cannot  affect  third  persons,  who,  if  it  were  other- 
wise, might  be  prejudiced  by  things  recit«d  in  the  writings,  con-' 
trary  to  the  truth,  through  the  ignorance,  carelessness,  or  fraud 
of  the  parties ;  and  who,  therefore,  ou(^t  not  to  be  precluded  from 
proving  the  truth,  however  contradictory  to  the  written  state- 
ments  of  others.' (a) 

§  280.  TMUmony  oi  azpwti  to  mio.  It  is  almost  superfluous  to 
add,  that  the  rule  does  not  exclude  the  tetHmon;/  of  experts,  to 
aid  the  court  in  reading  the  instrument  If  the  characters  are 
difficult  to  be  deciphered,  or  the  langu^e,  whether  technical,  or 
local  and  provincial,  or  alb^ther  foreign,  is  not  understood  by 
the  court,  Uie  evidence  of  persons  skilled  in  deciphering  writings, 
or  who  understood  the  language  in  which  the  instrument  is  writ- 

>  Par  Ld.  EHen^wnHub,  ia  BobeTtun  v.  French,  i  Eut,  13S,  IBD.  See  Wignm 
on  the  Intarpralation  of  Wilis,  pp.  IC,  IB,  uid  cum  there  cited.  See  aUo  Boorman 
tr.  Jahniton,  12  Wend.  678 ;  Tajlor  e.  Bri^^  S  C.  &  P.  GSfi  ;  AlMger  v.  8L  Eathe- 
rioei  Dock  Co.,  1«  H.  &  W.  70B.  per  Puke,  B. 

»  Svpra,  n  2S,  ITl.  20*;  1  Poth.  Obi.  by  E™u,' put  4,  o.  8.  «rt.  8,  n.  J768] ;  S 
Stork.  Evid.  fi7fi  ;  Krider  v.  Laffuity,  1  Whut  303,  314,  per  Kennedy,  J.  ;  Heynoldi 
V.  Migneu,  3  Iredell,  36. 

[b)  So,   wben  «  oontnet  ntun  to  «  Tdbot  b.  Wilklns,  81  Ark.  411 ;  Hiusmaii 

Slan  to  explain  the  contract,  and  the  plan  *.  Wilke,  GO  CaL  SGO  ;  McMaiter  n.  1n- 

I  inconsiiitent  with  lome   clauea  in  the  innnoe  Ca  of  tf.  America,  GS  N.  Y.  222  ; 

contract,  the  contract  will  goTem.    Smith  Brown  r.   Tharber,  77  Id,  913 ;  8.  o.  Ga 

V.  Tlandera,  139  Uau.  332.     When  a  cod-  How.  Pr.  06  ;  B«ll  <r.  Woodman,   60  Me. 

tract  refera  to  a  rerbal  contract  aa  incor-  465;    Tobey    v.    Leonard,    3    ClilT.    40; 

ponting  it,  evidence  may  alway*  be  given  Edf^erly  e.  Emerson,  33  H.  H,  GGG.    Sra 

of  the  statementa  of  the  Terbal  contract.  Langdon  r.  Langdon,  4  Qray  (Haas.',  ISH; 

Thua,  where  a  letter,   which  formed  the  Arthnr  v.  Roberta,  60  Barb.  (N.  Y.)  680. 

wrlltaD  contract  between  tbe  (Mrtin.  be-  Thaa,  where  one  to  whom  ■  promissory 

gan  "  oonQnuing  onr  verbal  ontract,"  it  note  waa  pledged  aa  lecurity,  ined  one  ot 

wai  held  that  evidence  might  be  given  <■(  the  partiea  fnr  the  conveiaion  of  the  note, 

the  t«niH  of  the  verbal  contract,  although  it  was  held  that  tbe  etatamentaon  the  note 

they  wen  cootntdictory  to  thow  containi^l  did  not  bind  the  plaintiff,  he  not  being  ■ 

in  the  letter.     Holt  v.  Pie,  130  Pa.  St,  party  to  the  contract     Kellogg  v.  Tomp- 

410.  wa,  143  Uaaa.  78. 
(a)  CDnnio^aroe.  Hilnar,  G6  Ala.  622; 
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ten,  or  the  technical  or  local  meaning  of  tlie  tenna  employed,  is 
admissible  to  declare  what  are  the  characters,  or  to  translate  the 
instrument,  or  to  testify  to  the  proper  meaning  of  the  particular 
words. '(a)  Thus  the  words  "inhabitant,"'  "level,""  "tiiou- 
aands,"*  "fur,"'  "freight,"'  and  many  otiiers,  have  been  inter- 
preted, and  their  peculiar  meaning,  when  used  in  connection 
with  the  subject-matter  of  the  transaction,  has  been  fixed,  by 
parol  evidence  of  the  sense  in  which  they  are  usually  received, 
when  employed  in  cases  similar  to  the  case  at  bar.  And  so  of 
the  meaning  of  the  phrase,  "duly  honored,"'  when  applied  to  a 
bill  of  exchange ;  and  of  the  expression  **  in  the  month  of  Octo- 
ber,"^ when  applied  to  the  time  when  a  vessel  was  to  sail;  and 
many  others  of  the  like  kind.  (&)    If  the  question  arises  from  the 

>  Wighm  on  the  loterpretatioD  of  Willa,  p.  48 ;  2  Stark.  End.  685,  696 ;  Birch 
V,  Depeyster,  1  Stuk.  210,  and  caaea  there  atad ;  itilra,  U  t»3,  140,  a. ;  Sheldon  «. 

BsDbimi,  4Hm(N.  Y.),  120. 

'  The  King  e>.  Uaahiter,  6  Ad.  k  EL  1G3. 

*  Clayton  «.  OregsoD,  5  Ad.  ft  EL  302  ;  s.  c.  4  N.  k  H.  602. 

*  SiniCli  V.  Wilson,  3  B.  &  Ad.  72S.  The  doctrine  of  the  text  was  more  foUr 
eiponnded  h;  Shav,  C.  J.,  in  Brown  v.  Brown,  S  Met.  570,  C77,  u  follows:  "  The 
meaning  of  words,  and  the  grammatical  constrnction  of  the  Eaglisb  hagaage,  bo  far  u 
they  are  estahliabed  by  the  mlee  and  luagra  of  the  language,  are,  prima  jaeit,  matter 
of  law,  to  be  conitrued  and  passed  upon  by  the  conrt.  But  language  may  be  ambiru- 
OUB,  aod  used  in  different  aonses  ;  or  general  words,  in  particalitr  tradas  and  brvni^es 
of  businesB,  —  as  amonR  merchants,  for  instance,  —  may  be  used  in  a  new,  pecnliHT,  or 
technical  sense;  and,  Uierefore,  in  a  few  inatancea,  eTidenca  may  be  received,  from 
those  who  are  conversant  with  snch  hranchei  of  basiness,  and  such  technics!  or  peculiar 
use  of  language,  U>  eiplaia  and  illostnite  it.  One  of  the  BtrnQgeat  oF  these,  perhapa, 
among  the  recent  cases,  is  the  case  of  Smith  v.  Wilson,  S  B.  ft  Ad.  738,  whers  it  was 
held,  tliat,  in  an  action  on  t,  lease  of  an  estate  including  a  rabbit-warren,  evidence  of 
nsage  was  admissible  to  show  that  the  words,  '  thousand  of  rabbits,'  were  understood 
to  mean  one  hundred  doten,  that  is,  twelve  hondred.  But  the  decision  was  placrd 
on  the  ground  that  the  words  'hundred,'  'thousand,'  and  the  like,  were  not  under- 
stood, when  applied  to  particular  BUlgecta,  to  mean  that  uomlier  of  units;  that  the 
definition  wss  not  SxfA  hy  law,  and  therefore  was  open  to  such  proof  of  usage.  Though 
it  is  exceedingly  difficult  Co  draw  the  precise  line  of  distinction,  yet  it  is  ntaiiifsst  that 
auch  evidence  can  be  admitted  only  in  a  few  cases  like  the  above.  Were  it  otherwise 
written  inHtmmenta,  inatesd  of  importing  certainty  and  verity,  as  being  the  sole  re- 

Kitory  of  the  will,  intent,  and  purposes  of  the  partiea,  to  be  constmed  by  the  mlea  of 
might  be  made  to  spe^  a  very  different  Ungiiage  hy  the  aid  of  parol  evidence." 

*  Astor  D.  Union  Ina.  Co.  7  Cowen,  202. 

*  Peisoh  B.  Dickson,  1  Mason,  11,  12.  *  Lncas  tr.  Groninz,  7  Tannt,  184. 

*  Chaurand  v,  Ai^erstein,  Peake's  Cas.  43.  See  also  Feiach  b.  Dickson,  1  Uaaoo, 
12;  Doe  d.  Benson,  4  a  ft  Aid.  G8S  ;  United  States  d.  Breed,  1  Bumn.  160  ;  Taylor 
t>.  Briggs,2C.  ftp.  626. 

la)  Com.  B.  Uo^an,  107  Mass.  200.  lb.  427)  ;  "splttln);  of  blood"  [in  an  io- 

ib)  And  to  expkia  snch  sn  expression  surance  policy],   (Singleton   b.  St  Loni* 

M  "i^ilar  turns  of  loading,"  iu  an  action  Hat  Ins.  Co.,  66  Ho.  83);  "  crop  of  fiaz" 

on  a  contract  for  loading  coals  at  Newcaa-  (Qoodrich  o.  Stevens,  6  lius.  (N,  Y.)  230); 

tie  (Leideman  r.  Scbulfi.  24  Eng.  Law  k  "horn  chains"  (Swett  v.  Shnmway,  102 

Eq.  805;]4C;.B.38>;  "payableintrade"  Mass.  385);  "  barrel'' (Miller  *.  Steven^ 

(Dudley  n.  Tose,  114  Hbrs.  84)  :  "dol-  100  Id.  618);  "ali  bults"   ('Wliitne:r  «. 

lata,"    "  current  funds  "  ("Thorington  o.  Boardman,    1 18    Id.    2421  ;    "  best  oil  " 

Smith,  8  Wall.  (U.  S  )  1.  12  ;  Brvan  v.  (Luc«a  o.  Bristow,  E.  B.  ft  E.  8071  ;  "t 

Harrison.  TU  N  C.  8S0  ;  Daria  r.  Glenn,  o.  b."  Silberman  e.  Clark,  S6  H.  T.  621. 
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obBcurity  of  the  writing  itself,  it  is  determined  by  the  court 
aloDe;*  but  questions  of  custom,  nsage,  and  actual  intentioQ 
and  meaning  derived  therefrom,  are  for  the  jury.^"  But  where 
the  words  have  a  known  legal  meaning,  such,  for  example,  as 
measures  of  quantity  fixed  by  statute,  parol  eridence,that  the  par- 
ties intended  to  use  them  in  a  sense  different  from  the  legal 
meaning,  though  it  were  still  the  customary  and  popular  sense, 
is  not  admissible. "  (c) 

§  281.  lUiutratioiw.  The  reason  and  policy  of  the  rule  will  be 
further  seen,  by  adverting  to  some  of  the  cases  in  which  parol 
evidence  has  been  r^eeted.  Thus,  where  a  policy  of  insurance 
was  efiFected  on  goods,  "  in  ship  or  ships  from  Surinam  to  Lon- 
don," parol  evidence  was  held  inadmissible  to  show  that  a  par- 
ticular ship  in  the  fieet,  which  was  lost^  was  verbally  excepted  at 
the  time  of  the  contract'  So,  where  a  policy  described  the  two 
termini  of  the  voyage,  parol  evidence  was  held  inadmissible  to 
prove  that  the  risk  was  not  to  commence  until  the  vessel  reached 
an  intermediate  place.' (a)     So,  tfhere  the  instrument  purported 

■  Rewnn  o.  Hajward,  3  Ad.  &  El.  flSS  i  Crorta  v.  Hanhall,  7  C.  ft  P.  £97  ;  infia, 
{  300.     ButseeSbeldoQ  v.  Benham,  i  Hill  (fT.  Y.),  129. 


0  LuuM  V.  Oroning,  7  Twuit.  181,  187.  1S8  ;  Birch  v.  DegayeW^  1  Stark.  210; 
jency  (1.      "      ".    . 

1  Smith  B.  WilBon,  3  B.  &  Ad.  728,  per  Ld.  TentardBn;  Hockin  d.  Cooke,  i  T.  B. 


Pale?  on  Agency  (liy  Lloyil),  p.  19S  ;  Hatchiaon  v.  Bowker, 


Depeystar,   I 
r,  6M.  4W,  i 


SU  ;  Attoniey-Geueral  v.  Cant  Plate  GUm  Co.,  1  Anat.  39 ;  Slegbt  v.  Rhinelwirler,  1 
Johna.  192  ;  Frith  v.  Barksr,  3  Johns.  33B  ;  Stoever  v.  'Whittnati,  6  Binn.  117;  Henry 
V.  Risk,  1  Dall.  386  ;  Don  o.  Uft,  It  Eut,  312 ;  Calne  r.  Hartentll,  2  C.  &  R.  349. 
ConTBraationB  between  the  paitiea  at  the  time  of  making  a  contract  are  competent  evi- 
dence, u  a  part  of  the  ret  gaUx,  to  ahow  the  aanae  vhich  they  attached  to  a  particular 
terra  uaed  in  ths  contract.  Gray  v.  Harper,  1  Story,  G74.  Where  a  hoM  qoM  ran 
tbiu  :  "  IS  pocket*  of  hopa,  at  lOIb.,"  parol  evidence  vas  held  admissible  to  show  that 
100>.  meant  the  price  per  hundredweight.    Spicer  v.  Cooper,  1  O.  &  D.  52. 

1  Weaton  v.  Emea,  1  Taunt,  IIS. 

*  Kainea  e.  Knightly,  Skin.  6i ;  Lealia  v.  De  la  Tom,  dted  12  Eaat,  GSS. 

(e)  Insurance  Company  v.  Throop,  33  ahoold  remain  in  force,  vF«a  made  known 

Mich.  liSj  Willmering  o.  McQiugher,  30  to  the  drfendant  company,  and  aasented 

towa,  206  ;  Arthur  r.   lioberts,  80  Barb,  to  by  them,    pYiar  to  the  execution   nnd 

(N.  Y.)  GSO.     Parol  evidence  ii  inadmia-  delivMV  of  the  policy.     Barrett  v.  Union 

■ibie  to  show  that  the  partie*  to  a  de«l  Hut  ^ni  Ins.  Co.,  7  Cneh.  (Mue.)  175, 

nnderatood  "hair"  of  arectangularlot  to  180;    Lee  e.   Korard,    ftc.   Co.,  3    Gniy 

mean  a  leu  quantity.     Butler  v.  Gale,  27  (Maas.),  583,  592.      But  these  cases  are 

Vt  789.  counter  Ui  the  current  of  anthoritiea,  and 

(u)  So  where  a  policy  was  issued  by  would  hnnlly  be  followed   eicept  in  the 

amntual  insanuce  company,  and  made  in  aameSCati'.     Union  Mut.  Ins.  Co.  v.  Wil- 

terniB  subject  to  the  canditione  of  its  by-  kinson,  13  WsU.  (U.  S. )  222.    .So  whrro 

laws,  and  Che  by-laws  provided  that  any  a  bill  of  lading  expn>Bsly  stipulated  thnC 

policy  issued   upon    property  previously  certain  goods  named  therein  may  licj.'ar- 

Insured  should  be  void  unless  the  previ-  ricd  on  deck,  parol  eviden^'o  is  inadiiiixsi- 

ouB  insarance  shoold  be  expressed  in  the  ble  to  show  that  the  shipper  afireeil  nn<l 

policy  when  insned,  nml  evidence  is  in-  ■ssented,  at  the  time  of  the  stowage,  ths.t 

adminible  to  show  that   the  fai't   of  the  an  sdditional  portion  of  the  goods  shouli) 

■ziatanoe  of  such  prior  insumnce,  nnd  of  be  carried  on  deck.     Saywanl  v.  Stevens, 

the  nndentanding  of  the  insured  that  it  3  Gray  (Mass.),  97,  102. 
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to  be  an  absolute  engugement  to  pa^  at  a  specified  day,  parol 
eridence  of  an  oral  agreement  at  the  same  time  that  the  payment 
ahould  be  prolonged,^  or  depend  upon  a  contingency,' (6)  or  be 
made  out  of  a  particular  fund,  has  been  rejected'  Where  a  writ- 
ten agreement  of  partnerahip  was  unlimited  as  to  the  time  of 
commencement,  parol  evidence  that  it  was  at  the  same  time  ver- 
bally agreed  tiiiat  the  partnerahip  should  not  commence  until  a 
future  day,  was  held  inadmissible.*  So,  where,  in  assumpsit  for 
use  and  occupation,  upon  a  written  memorandum  of  lease,  at  a 
certain  rent,  parol  evidence  was  offered  by  the  plaintiff  of  an 
agreement  at  the  same  time  to  pay  a  further  sum,  being  the 
ground  rent  of  the  premises,  to  the  ground  landlord,  it  was  re- 
jected.^ (c)    So,  where,  in  a  written  contract  of  sale  of  a  ship,  the 

*  Hmk  «.  Oiahun,  S  Cunpb.  S7;  Huiwq  v.  Sletooo,  S  Pick.  SOS :  SpriiuF  v, 
UTett,  U  Pick.  417. 

>  BawBon  V.  Walker,  1  SUrk.  161  ;  Pwtir  b.  JoIIt,  1  C.  H.  4  B.  708;  Hut  b. 
Aduus,  7  H«M.  G18  i  Free  r.  HairkiDs,  8  Taunt.  S3  ;  ThoniiMn  ■.  Ketchim,  8  Johni. 
IBS ;  Woodbridge  *.  Spooncr,  3  B.  &  Aid.  8SS;  HoMley  v.  Uufnid,  10  B.  &  C.  7W; 
Erwin  V.  Suindeis,  1  Coweo,  248. 

'  Cuupbell  V.  Hodgson,  1  Govt,  74.  •  Dii  o.  Otis,  6  Pick,  M, 

'  PreetoQ  n.  Herceui,  S  W.  Bl.  1240.  A  similar  drciaion  nu  maile  in  the  "  laa. 
UUa,"  2  Bob.  Adm.  241, and  in  Wbita*.  Wilion,  2  B.  &  P.  lia,  where  eeanian'ewaftts 
were  claimed  in  addition  to  the  toni  namoil  in  the  shippin);  articles.  The  Engliab 
ttatutea  not  only  require  itnch  eonlrecta  to  be  in  writinjt,  but  declare  tbat  the  articles 
ahall  be  conclusire  upon  the  partiea.  The  statate  or  the  United  8tat«a  it  equally  imper- 
ative aa  to  the  writing.bnt  omita  the  latter  prorision  aa  to  ita  concluliTeneat.  Bnt  the 
deciaiona  in  both  the  CBSmjuBt  cited  reatupon  the  general  rale  atated  in  the  t«xt,  nbicb 
ia  a  doctrine  of  general  JuriaprndencB,  and  not  upon  the  tarn  positive  aoactmenta  of  the 
statutes.  See  S  Rob.  Adm.  243;  Bogert  v.  Canman,  Antiion,  97-  The  American  conrta 
adopt  the  same  doctrine,  both  on  general  principlea  and  aa  agreeable  to  the  intent-of  the 
act  of  Congrew  Tegulatins  the  merohant  service.  Sea  Abbstt  on  Shipping  (by  Stto;} , 
p.  4S4,  n.  ;  Bartlett  v.  Wyman,  14  Johns.  290;  Johnson  v.  Dslton,  1  Cowen,  G43.  'Hie 
aamemle  ia  applied  in  rq:ard  to  the  Statute  of  Fnudn.  See  11  lUis.  81.  Bee  further, 
Kich  V.  Jaekaon,  t  Bro.  Ch,  G14;  Bligfaam  v.  Rogera,  17  MaM.  G71 ;  Flinn  *.  Calow, 
1  H.  4  G.  S8». 

(b)  See  Allen  e>.  FurUah,  4  Grav,  ftH,  for  Qie  same  eonddetstion  • 

E06,  in  which  aome  of  the  Haiiachuaetta  tainingcovenantaof  — --'  ~ 

CMes,  showing  that  parol  evidence  iiinad-  Howe   v.  Walker,  i 

minible  to  aiinri  a  condition  to  an  abao-  Goodrich  c.   Longh_. 

luta  promise  in    writing  in  the  farm  of  can  a  limited  warranty  in  a  deed  be  ez- 

a   promiHory   note,  prDniiting   to  psT  a  tended  to  a  general  warranty  by  proof  of  a 

certain  sam  of   money  on  a  certain  day  parols^iiwnieDt  to  that  effect,  made  at  the 

named,  are  reviewed  by  Dewey,  J.,  and  time  ofthe  drlivei?  of  thedefj.    Rajmond 

the  principle  reafHrmed.      Hollenbeck  e.  v.  Baymond,  10  Cush.  {Maes.}  1S4,  141; 

BhutCs,  1  Gray,  131  ;  Billings  e.  Billings,  Dntton  f.  Oerrish,  S  Id.  89.     Nor  can  it 

10  Cuah.  17S,  182  ;  Santbwick   v.   Hap-  be  shown  by  parol  that  the  name  of  the 

good,  Id.  119,  121;  Bidsway  r.  Bowman,  grantee  in  a  deed  was  inserted  thslrio  by 

7  Cush.  SSS,  S7I.     Psrol  evidence  ia  not  mistake  of  the  scrivener.  In  place  of  *u- 

admiuihleto  showthats  promissory  note  other  peison   who    was  intendsd  aa    the 

wss  intended  for  b  receipt.     City  Bank  e.  grantee,  and  who  aflerwsrda  entered  npon 

Adama,  46  Ue.  45fi.  and  occupied  the  land.     Cnwfofd  u.  Sput- 

(e)  So  an  oral  promise  to  diaeharge  an  eer,  S  Id,  413. 
incumbrance  not  crested  by  hiniulr,  made         Where  a  lease,  under  M*l,  of  eoMllsads, 

by  agtsnlor  to  agrsntee,  csnnot  beshowD  said   nothing  as   to  the  qnanti^  to   he 

to  have  been  made  at  the  same  time  and  minnl,  but  established  the  priee  per  bushel 


Pd.yGoogIe 


OBAF.   XV.]  ADMIBSIBILITT  OF   PAROL  BTIDENCE.  879 

Bhip  was  particalarly  described,  it  was  held  that  parol  eridence 
of  a  farther  descriptiTe  repreaentatioD,  made  prior  to  the  time  of 
Bale,  waa  not  admiaaible  to  charge  the  vendor,  without  proof  of 
actual  fraud ;  all  previous  conversation  being  mei^d  in  the  writ- 
ten contract^  So,  where  a  contract  was  for  tlie  sale  and  delivery 
of  "  Ware  potatoes, "  of  which  there  were  several  kinds  or  qualities, 
parol  evidence  was  held  not  admissible  to  show  that  the  contract 
was  in  fact  for  the  best  of  those  kinds."  Where  one  signed  a 
premium  note  in  his  own  name,  parol  evidence  was  held  inad- 
missible to  show  that  he  signed  it  as  the  agent  of  the  defendant, 
on  whose  property  he  had  caused  insurance  to  be  effected  by  the 
plaintiff,  at  the  defendant's  request,  and  who  was  sued  as  the 
promisor  in  the  note,  made  by  his  [^nt"'(<2)  So,  where  an 
agent  let  a  ship  on  hire,  describing  himself  in  the  charter-party 
as  "owner,"  it  was  held,  in  an  action  upon  the  charter-party, 
brou^t  by  the  true  owner,  that  parol  evidence  was  not  admis- 
sible to  show  that  the  plaintiff,  and  not  £he  agent,  was  the  real 
owner  of  the  ship,  'i    Even  the  subsequent  confession  of  the  party, 

*  PJokeriDfc  «.  Dowsod,  4  Tftant.  779.  Soe  also  Poiroll  b.  Gdmaods,  12  Eut,  S  ; 
Peodsr  v.  Fobex,  1  Dei.  A  Bat.  2S0  ;  Wright  v.  Crookiw,  1  Sjutt,  H.  B.  eSS. 

*  Smith  V.  JtSijaa,  16  M.  k  W.  G61. 

u  Stockpole  p.  Arnold,  11  Man.  27.  See  al*a  Hant  v.  Adams,  7  tSiM.  E18  ;  Shsok- 
Innd  V.  Corp.  of  Wiuliin^u,  5  Peters,  3S1.  But  parol  evidenco  is  admissibl'.  to  ihow 
that  one  of  several  promisors  ligned  as  the  surety  of  another.  Caa'penter  o  King,  9 
Met.  Gil  I  HcQee  a.  Prouty,  Id.  E47.  And  where  a  special  agrsement  wia  made  ia 
writiDs  for  the  «a!e  of  goods  from  A  to  B,  the  Utter  being  in  part  the  agent  of  C,  wbo»e 
name  did  not  appear  in  the  trsDsaction,  it  was  held,  that  C  might  maintais  an  action 
In  hi»  own  name  against  A  for  the  breach  of  this  contract,  and  that  parol  evidence  was 
admissible  to  prove  that  B  acted  meriily  as  the  ag«nt  of  C,  and  for  his  exclusive  beneSt. 
Hubbert  t.  Borden,  6  Wharton,  7S. 

u  Humble  v.  Hunter,  12  Q.  B.  SIO.  And  see  Lucas  e>,  De  la  Cour,  1  M.  k  8.  219  j 
Bobaoa  e.  Drummond,  2  B.  t  Ad.  303. 

for  all  that  mu  mined,  it  uuinot  be  shown  of  them  i^Ml  not,  a«  between  themselves, 

bj  ^Kil,  that  the  lessee,  at  the  time  of  be  liable  ilk  coosequeace  of  his  becoming 

signini  the  lease,  promiMd  to  mine  all  he  snch  «  surety,  may  be  proved  by  parol 

coald  dispose  of.     Lyon  v.  Hiller,  24  Pa.  Barry  e.  Kansom,  2  Keraan  (S.  Y.),  462. 

8L    $9i;   Kennedy   v.  Erie,   Ac.     Plank  Bnt  see  Norton  c.  Coons,  2  Selden  (N. 

Boad  Co.,  2S  Id.   224  ;  Chase  r.  Jewett,  Y.  j,  33.     So  apon  a  joint  and  several  ooU 

37  Me.   SSI.       "  Furring  for  the  whole  that  one  of  the  signers  is  a  snrety,  ■  fact 

hoii«,"  la  a   written  building  contract,  not  appearing  on  its  face,  for  the  purpose 

cannot  be  shown  by  parol  to  mean  only  of  ahowing  t^t  the  defendants  gave  time 

usual  furring.   HerriolcD.  Noble,  27  Vt.  1.  to  the  principal  without  the  surety's  con. 

Nor  can  it  be  shown  by  parol  that  an  b>i-  sent.     Dickinson  v.  CSommiouoner,  S  Ind. 

signmentof  store  goods  was  intended  to  128;  Rilev  «.  Oregg,  IS  Wis.  666.     Ad>I 

include  the  *'  store  books."      Taylor   f.  so,  generall;,  to  show  the  relations  of  the 

Sayre,  4  Zabr.  (N.  J.)  647.  several  parties  to  each  other.     Br.  Bk.  of 

id)  Mjrick  V.  Dame,  9  Cnsh.  (Mass.)  Mobile  «.  Coleman,  20  Ala.  140.     So  that 

24S,  254.     See  Arnold  b.  Cessna,  SS  Pa.  a  lease  executed  by  an  administrator  was 

St.  34.     So  as  between  successiTe  indor-  for  the  benefit  of  the  estate  (Bussell  v.  Ir- 

sera,  that  they   were  in  tnct  coHuretisB.  win,  41  Ala.  39S)  ;  and  that  a  fJtrtificate 

Weaton  v.  Chamberlin,  7  Cuih.  404  ;  Riley  of  dinwt  taken  by  a  fuaitlinn  wn>  for  the 

V.  Oerrieh,  S  Id,  104.     And  an  agreement  benefit  of  the  wanL     beMlef  >.  Watson, 

between  two  sureties  on  a  bond,  that  ODk  Id.  UL 
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as  to  the  tnie  intent  and  construction  of  the  title-deed,  under 
which  he  claims,  will  be  rejected."  The  books  abound  in  cases 
of  the  application  of  this  rule ;  but  these  are  deemed  sufficient  to 
illustrate  its  spirit  and  meaning  which  ia  the  extent  of  oar 
present  design. 

§  282.  other  langnage  onlj  cxoladad.  From  the  examples  given 
in  the  two  preceding  acctions,  it  is  thos  apparent  that  the  ruU 
excludet  otUy  parol  evidence  of  the  latiguage  of  the  parties,  con- 
tradicting, varying,  or  adding  to  that  which  is  contained  in  the 
written  instrument;  and  this  because  they  have  themselves  com- 
mitted to  writing  all  which  they  deemed  necessary  to  give  full 
expression  to  their  meaning,  and  because  of  the  mischiefo  which 
would  result,  if  verbal  testimony  were  in  such  cases  received. 
But  where  the  agreement  in  writing  is  expressed  in  short  and 
incomplete  terms,'  parol  evidence  is  admissible  to  explain  that 
which  ia  per  se  unintelligible,  such  explanation  not  being  incon- 
sistent with  the  written  terms.  ^  (a)  It  is  also  to  be  kept  in  mind, 
that  though  the  first  question  in  all  cases  <^  contract  is  one  of 
interpretation  and  intention,  yet  the  question,  aa  we  have  already 
remarked,  is  not  what  the  parties  may  have  secretly  and  in  fact 
intended,  but  what  meaning  did  they  intend  to  convey,  by  the 
words  they  employed  in  the  written  inatrument.  To  ascertain 
the  meaning  of  these  words,  it  ia  obvious  that  parol  evidence  of 
extraneous  facts  and  circumatances  may  in  some  cases  be  ad- 
mitted to  a  very  great  extent,  without  in  any  wise  infringing 
the  spirit  of  the  rule  under  conaideration.  Theae  cases,  which 
in  truth  are  not  exceptions  to  the  rule,  but  on  the  contrary 
are  out  of  the  range  of  its  operation,  we  shall  now  proceed  to 
consider. 

§  283.  Sereral  wrlUnss.  It  is  in  the  first  place  to  be  observed, 
that  the  rule  does  not  restrict  the  court  to  the  perusal  of  a  single 
instrument  or  paper;  for,  while  the  controversy  ia  between  tiie 

>i  Paine  s.  Hclntipr,  1  Hub.  flO,  u  expUintd  in  10  Uu*.  Ml.  Bee  ■Iso  Townseud 
V.  Weld,  S  Mu>.  US. 

1  Sweet  tr.  Lee,  S  M.  &  Q.  4G2. 

(a)  So,  where  the  writinjtwan  "Beo'd  819.     Cf.  Collender  v.  Dutiimore,  65  N. 

of  P.  $500,  dae  on  demand,"  it  was  held  Y.  200.  CerUin  contracts,  however,  though 

that  parol  eridfnce  was  odniiaaibla  of  the  very  concise  in   their  language,   have  a 

conaideration  of  the  promiHe  and  the  cir-  definite  meanin);  in  the  comiticrcial  world 

ciiniatancea  of  tiie  tranwctinn.     DeLaTiJ-  and  may  not  be  contradicted  hy  parol  eri- 

lette  «.  Wendt,  7S  V.  Y.  C79.     So,  trhen  dence.     Sacb  are  in  >ome  instances  Mcep- 

tbe  writins  was,  "I.  0.  U.  the  sum   of  tances  and  iDdnrsemenls   of   commercial 

tl60,  whicii   I  ihall  pay  on  demand  to  paper.     Hauer  tr.   Fatterton,   84   Pa.  St. 

you,"  parol  evidence  ia  admiiteihle  to  iden-  it7i  ;  Rosa  t>.  Espy,  Sfl  Id.  481 ;  Jone*  » 

tily  "yon."    Kinney  tr.   Kynu,  2  R.   I.  Albee,  70I1L  Si. 
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original  parties,  or  their  repregentativeB,  afl  their  amtempora- 
neout  writing*,  relating  to  the  same  subject-matter,  are  admis- 
sible in  evidence. '(J) 

§  284  M«7  b«  abown  to  be  void.  It  is  ia  the  next  place  to  be 
noted,  that  the  rule  is  not  infringed  by  the  admission  of  parol 
evidence,  Bhowing  that  the  instrument  is  alb^ther  voidy  or  that 
it  never  had  any  legal  existence  or  binding  force ;  either  by  reason 
of  fraud,  or  for  vant  of  due  execution  and  delivery,  or  for  the 
illegality  of  the  subject-matter,  (a)  This  qualification  applies  to 
all  contracts,  whether  under  seal  or  not     The  ioant  of  connderor 

>  Le^  V.  I^ncuhire,  2  Campb.  2nS  ;  Rsrtlaf  v.  Wilkuuon,  i  Csmpb.  127  ;  3toi» 
e.  Mtitcair,  1  Stark.  53 ;  Bawsrbank  n.  Mootairu,  4  Tannt.  81S,  per  Gibbs,  J.  ;  Hunt 
B.  Liiennore,  5  Hck.  395  ;  Darlia  b.  Hill,  S  Faiif.  434  ;  Couch  v.  Mesker,  S  Cana, 
302  ;  Lea  i>.  Dick,  10  Pet.  482  i  Bidl  c.  Bmen,  17  Pet.  161 ;  a.  c.  1  Uowud,  S.  C. 
]«»,  18S. 

{h)  Where  the 

«Ei»kiw«  of  the  wri  .._  ,    . 

o(  the  two  writinra  was  ailopted  bj  the  ol  this  preliminary  oral  UDderatB.Dditig>, 
parties  ai  the  biadina  contract,  evidence  was  adoilaaible  to  ahow  that  the  wnttell 
of  eitrinair;  Tacts  ia  adiniaaible.  Kalama.  contract  nevir  became  a  bioding  one. 
100  Mot.  Man.  Co.  v.  HcAlUter,  40  Uich.  Rnvnoldi  v.  Robinson,  110  N.  Y.  S54  ;  and 
84  J  Hill  r.  Miller,  76  N.  Y.  82.  So  eri-  to  the  aamo  effect,  Wilson  o.  Powers.  181 
ilrnce  of  lanfciiage  n«ad  br  the  parties  dur-  Mass.  539,  anil  Com.  v.  Welch,  144  Mass. 
log  the  negotiation,  explanatory,  and  not  SS6.  In  the  case  of  Adams  v.  Motgan, 
contradictory,  of  the  language  used  in  the  150  Mam.  148,  it  was  said  bv  the  court 
contract,  ii  admiaaible.  Tlinringtou  tr.  that  it  ia  aUa  competent  to  ahoir  by  oral 
Smith,  S  Wall  (U.  S.)  1 ;  McDonald  v.  evidence  whether  an  instrameot  was  de- 
Longbottom,  1  E.  &  E.  977  ;  Mnmford  livered  or  not,  and  if  ita  terms  are  equally 
v.  Qething,  7  C.  B.  n.  s.  305  ;  Almgren  v.  cotuistant  with  both,  it  is  competent  to 
Dntilh,  6  N.  Y.  !!8 :  Barrett  d.  Stow,  IS  ihow  eitlier  an  absolute  or  a  quali5eii  de- 
lU.  423 ;  Staopa  v.  Smith,  100  Mass.  43 ;  liTeiy.  In  the  same  way  it  haa  been  held 
Hart  n.  Hammett,  18  Tt.  127  i  Sargpnt  v.  ttiat  where  n  license  to  sell  liquors  haa 
Adams,  3  Qray  (Maaa.),  72.  And  see  post,  been  issued  ilated  back  a  month  prior  to 
{  283 ;  avit,  %  280.  the  time  of  ita  actual  issuing,  and  the  con- 
la)  O'Doanell  v.  Clinton,  145  Mass,  ditioiu  precedent  to  the  vnlidity  of  the 
461;  Faunee  v.  State,  &c.  Ins.  Co.,  101  license  were  not  performed  until  the  time 
Mass.  279  i  Sherman  b.  Wilder,  106  Id.  when  it  was  actually  issued,  evidence  of 
&37  1  WilsoQ  V.  Haecker,  85  III.  349  ;  this  fact  is  admissible  on  trial  of  the  com- 
Heeter  r.  GlasKow,  79  Pa.  St  79 ;  Beers  plaint  for  illegally  soiling  liquor  after  the 
.  D •»  u.-u  .„.  1..^; ni-.i..  Jate  of  the  license,  hut  before  it9  aetua!  is- 
suing. Com.  V.  Welch,  144  Mass.  SG6 
In  Pennsylvania,  the  rule  as  to  evideno 
competent  to  introduce  evidence  showing  of  an  oral  agreeraent  inducing  the  writtea 
that  although  a  written  paper,  which  ia  in  contract,  has  been  worked  out  in  conaiiler- 
fom  a  complete  contract,  has  been  duly  able  detail,  and  the  statement  that  may  be 
delivered,  yet  it  was  not  intended  by  the  collected  fram  the  cases,  is  as  follows  : 
partiea  to  become  a  binding  contract  until  That  parol  evidence  ia  admissible  to  estab* 
tha  performance  of  some  condition  prece-  lish  a  contempotaneous  oral  agreement 
den^  which  is  shown  by  the  oml  evidence,  which  induced  the  eieuuCion  of  the  writ- 
Thus  where  the  correspondence  of  the  par-  ten  contract,  though  sncli  oral  agreement 
tiea  showed  that  a  contract  for  the  pur-  may  vary,  change,  or  reform  the  inatni- 
chase  and  sale  of  lumber  on  credit  was  ment,  but  the  evidence  showing  such  oral 
entered  into  apon  a  contemporaneous  oral  agreement  must  be  clear,  precise,  and  In- 
understanding  that  the  contract  of  par-  dubitahle  ;  that  is,that  it  shall  be  found 
chase  was  contingent  upon  a  satisfactory  that  tbe  witnesses  are  credible  —  that 
nport  to  the  a^er  f^m  a  commercial  they    distinctly   remember  the    tacti   to 
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Hon  may  also  be  proved  to  shov  that  the  agreement  la  not  bind- 
ing; (b)  unless  it  is  either  under  seal,  which  is  conclusive  evidence 
of  a  sufficient  consideration,^  or  is  a  negotiable  instnunect  in  the 
hands  of  an  innocent  indorsee.*  Fraud,  practised  by  the  part; 
seeking  the  remedy,  upon  him  against  whom  it  is  sought,  and  in 
that  which  is  the  subject'matter  of  the  action  or  claim,  is  uni- 
versally held  fatal  to  his  title.  "The  covin,"  says  Lord  Coke, 
"  doth  suffocate  the  rifj^t "  The  foundation  of  the  claim,  whether 
it  be  a  record,  or  4  deed,  or  a  writing  without  tieal,  ia  of  no  im- 
portance; they  being  alike  void,  if  obtained  by  frand.'(c)    Parol 


*  3  aurk.  ETiii  340  ;  Talt  on  Erid.  327,  S!8  ;  J?bitt7  on  Contr.  E37  a ;  Bnckln  )>. 

Uillsid,  2  Tciitr.  lor  ;  Filmer  «.  Gott,  4  Bra.  P.  C.  2S0 ;  Taylor  «.  Weld,  6  Hu*. 

lis,  per  Sedgwioli,  J.  ;  Fnnchot  v.  Lnwh,  6  Coweo,  BOS  ;  Dorr  n.  Munaell,  IS  Johu 
481 ;  Uartao  v,  Owodler,  S  QraeaL  S  i  Cc«iiiDon««altb  e.  Ballud,  0  Hm&  S70 ;  Scott 
V.  Bunon,  3  Atbm,  812. 

time  of  thi  execution  of  the  contlmet,  can- 

.„        not  lid  the  jury  in  ucertaiuing  whether 

tsAfetnie,  mltboogh  of  conne  abaolnte  the  language  or  condnct  of  the  other  put; 

certainty  ii  onC  of  the  qoeition.  Thomaa  bM  been  such  as  to  ereste  that  intent,  mo- 
il. Loom,  114  Pa.  St.  i6  ;  Cnllmani  v.  tive,  or  belief  ;  the  jartieiinay  often  have 
Linduy,  114  Pa.  8L  170  ;  Cake  n.  Pott*-  different  iinpreuioni  aa  to  it»  effect  xmoa 
Tille  ^nk,  118  Pa.  St  270  ;  Qreenawalt  their  ntpeeHrv  inteieet*,  and,  therefon, 
e.  Kohne,  8G  Pa.  8t.  969;  Barclay  n.  the  thonght  of  one  cannot  be  prored  to 
Wainwright,  3S  Pa.  St.  101.  Thni,  in  bind  the  other."  It  has  been  held  thu 
the  caae  oif  Cnllmana  v.  LindMy,  Mipv,  the  when  one  par^  to  a  contract  is  unable  to 
plaintiflb  iatinduced  evidence  to  show  that  read,  and  the  other  partr,  knowing  the 
their  agent  wai  indnced  to  elgn  the  con.  fact,  allowa  him  ta  sign  the  cimtract  and 
tract  by  a  parol  promiae  of  the  defendant*'  then  aeeki  to  enforce  it,  this  ia  mch  a 
a^nt,  on  the  arannd  that  it  wonld  be  a  fond  u  will  give  the  party  who  tbu 
fnnd  in  the  d^endanta  after  having  {m-  aigned  the  oontnct  in  ignorance  of  ita  nm- 
cnred  the  contrect  by  enoh  parol  promiae  tenta,  a  right  to  ehow  that  the  paper  doea 
to  take  an  anfair  advantage  anbsequently,  not  eiprese  all  the  terms  of  the  agreement 
and  deny  the  oral  qnalificatioD  npon  which  which  they  made.  Tiambly  v.  Bieaid, 
the  contract  wu  made.  The  qneation  ISO  Haaa.  3GS.  Cf.  Foye  v.  Patch,  112 
whether  the  testimonj  as  to  the  oral  prom-  Uass.  100. 

ise  or  inducement.   Is  enfficieotly  dear,  (i)  Hsyer  v.  Caaey,  67  Hiss.  615.     It 

precise,  and  indubitable,  ii  a  question  for  has  been  held  that  even  in  a  dead,  the  re- 

tlie  court    Spencer  r.  Colt,  811  Pa.  St.  S14.  oital  of  the  consldentian  is  not  conclnaire 

But  the  fact  whether  or  not  the  parol  eridenceis  between  the  grantorsndgrantee 

promise  was  the  inducing  canse  of  the  eie.  of  the  conwideration  actually  paning  ba> 

cution  of  the  written  contnct,  especially  tween  the  parties ;  and  it  may  be  ahown 

when  the  mental  purpose  ianot  at  the  time  by  onl  testimony  to  be  diffeimt  from  that 

ezpreased,  ii  an  inference  to  he  drawn  from  recited  in  the  ilead.     Howell  «.  Hoona, 

the  fket*  by  the  jnry.     The  partiea  to  the  127  III.  M  ;  Illinois  Land  A  Loan  Co.  n. 

eontraet  may  testify  what  their  intention  Bonner,  SI  111.  ISO  ;  Bmce  v.  Slerop,  S9 

waa  in  this  regard  lo  far  aa  the  same  was  Va.  BC7.    And  in  a  recent  caae  in  Wiicon- 

axpreaaed  in  words  at  the  time,  but  cannot  sin,  Oreen  r.  Bataon,  71  Wis.  G7,  the  aune 

testify  I«  an  nndiaeloied  purpoae  of  their  principle  was  affirmed,  and  the  oonrt  atated 

tnind,  or  a  mental  merration  to  nullity  that  parol  eridetice  it  admisrible  lo  show 

the  eipresB  words  of  their  contract.     Or,  the  true  consideration  of  the  deed.     See, 

BB  it  was  aaid  in  Spencer  o.  Colt,  n^ra:  however,  Simanovich  ■.  Wood,  14S  Haaa. 

"The  nnezpreaaed  intent,  motive,  or  be-  180. 

lief  existing  in  one  party's  mind  at  the  («)  Allen  v.  FnrUsh,  4  Gray  [Maw  ). 
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evidence  ma;  also  be  offered  to  show  that  the  contract  vas  made 
for  the  furtherance  of  objecta  forbidden  by  law,*  whether  it  be  by 
statute  or  by  an  express  mle  of  the  common  law,  or  by  the  gen- 
eral policy  of  the  law ;  or  that  the  writing  was  obtained  hj  felony,' 
or  by  duress;  *  or  that  the  party  was  incapable  of  binding  himself, 
either  by  reason  of  gome  legal  impediment,  such  as  infancy  or 
coTertore,'  or  from  actual  imbecility  or  want  of  reason,"  whether 
it  be  by  means  of  permanent  idiocy  or  insanity,  or  from  a  tem- 
porary cause,  BQch  as  drunkenness ;  ^  or  that  the  instrument  came 
into  the  hands  of  the  plaintiff  without  any  absolute  and  final 
delivery,'^  by  the  obligor  or  party  charged,  (d) 
§  284  a.  WbBtt  writisK  !■  inoompleto.     Nor  does  the  rule  apply 

•  CoUiiu  r.  BUnt«ni,  1  WiU.  SIT  ;  1  Bmlth'i  Leftdiag  Cai.  1C«,  168,  n.,  and  cum 
tlipn  dted.  If  tha  oontnat  ii  by  deed,  the  illegality  mart  be  spemlly  pleaded. 
Whelpdole's  Cm«,  G  Co.  119  ;  Hestajer  v.  Biftgii,  1  Tynr.  171.  But  tlie  rale  in  tha 
t«xt  appllea  to  tach  caiea  u  wiill  ai  to  thou  ariaiog  ander  the  general  iiaae.  See  alvo 
Bigga  ».  UwTGDce,  S  T.  K.  454  ;  Waymell  r.  Reed,  G  T.  B.  600  ;  Doe  v.  Ford,  S  Ad. 
ft  £l  a4B  ;  CatUn  t>.  Ball,  4  Canipb.  1S3 ;  Commonwealth  v.  Pease,  16  Maas.  SI  ;  Nor- 
man V.  Cole,  S  Eap.  2SS  ;  Sinclair  r,  SteTeiuon,  1  C.  &  P.  682  ;  Chitt;  on  Contr. 
6I»-6!7. 

•  2  R  *  P,  471,  par  Heath,  J. 

•  a  Inat  4S2,  4S3 ;  fi  Com.  Dig.  Pleader,  9  W.  18-23  ;  StoafferT.  Latahaw,  2  Watti, 
IBS  ;  Thompson  v.  Lockwood,  IE  Johns.  3S6  ;  2  Stark.  Erid.  274. 

>  3  Stark,  Evid.  274;  Anon.,  IS  Mod.  S09  ;  Van  Valkenbn^b  v.  Book,  12  Johns. 
838  ;  2  lust.  482,  483  ;  S  Dig.  uU  lup. 

■  2  Kent,  Comm.  4GO-453,  nnd  cases  there  dted  ;  Wabater  v.  Woodford,  8  Day,  90 ; 
Hitchell  V.  Kingman,  S  Pick.  431  ;  Rice  v.  Feet,  IG  Johns.  G03. 

■  See  Barrett  v.  Bniton,  2  Aik.  1S7,  whete  this  point  is  ably  examined  by  Pren< 
tin,  J.  ;  Seymour  «.  Delaoey,  3  ('.owen,  G18  ;  1  Story's  Eq.  Jnr.  g  231,  n.  (2)  ;  Wig- 
gleaworth  v.  Steen,  1  Ben.  ft  Uunf.  70  ;  Prentice  v.  Achom,  2  Paige,  31, 

V>  Clark  «.  Gifford,  10  Wend.  310  ;  United  Stetes  d.  Leffler,  11  Peters,  86 ;  Jackson 
d.  Titos  V.  Myers,  11  Wend.  G83,  6M  ;  Conch  v.  Meeker,  3  Conn,  802. 

G04,  G09  ;  Prescott  v.  Wright,   Id.  461  ;  for  purposes  of  his  own,  a.  (r,  to  dafrand 

Coding  f.  Rice,  46  He.  SOS  ;  Thompson  his  creaitors,  eqnit?  will  not  admit  snch 

p.  Bell,  87  Ale.  438  ;  Plant  v.  Condit,  22  evidence.     Hasaam  «.   Barrett,  IIG  Masa. 

Ark.   464  ;    Seidell  «.    Uyers,   30   How.  256.     Nor  if  the  transaction  is  a  condi- 

iU.  S. )  606.     It  Is  also  held  that  oral  evi-  tionni  sale,  not  a  mortgegs.     Bonbam  t>. 

ence  mny  be  given  in  a  coart  of  equity  to  CisIk,  80  N.  C.  224. 

show  tbaC  an  inrtroment  of  eouTeyuic^  (d)  The  fact    that    an  instrument   is 

abeolate  apon  its  [see,  was  in  reality  in-  wronirly  dated  may  hUo  be  shown  by  patoL 

tended  a*  a   mortgage  or  security  only.  ReffeU  r.  Raffell,  L.  B.  1   P.  ft  D.  139  ; 

This  CTidence  is  admitted  upon  the  ground  Shnughnessey  v.  Lewis,  ISO  Masa.  3GG  ; 

that  the  mere  condact  of  the  mortgagee  in  Cole  r.  Howe,  GO  Tt  3G  ;  Qstely  «.  Inioe, 

trying  to  treat  a  mortgap  aa  an  absolnte  Gl  Cai.  172  ;  Finney's  Appeal,  Gfi  Pa.  St. 

conveyance,  or  in  requiring  an  absolute  39S  ;  Stockham  «.  Stockham,  32  Md.  196. 

deed  when  tha  transaction  fa  in  reality*  ADdimtocordsnoewith  thaprinciplestated 

loan,  is  a  frand  ualnat  which  equity  will  In  the  text  evidence  is  admissible  at  any 

relieve.     Camphell  v.  Dearborn,  109  Mass,  tinie  to  show  that  a  written  contract  was 

ISO  ;  Brick  s.  Brick,  98  U.  S.  614  ;  T&At-  hj  ont  agreement  of  the  mrtiw  not  to 

thaw*  e.  Sbeehau,  6B  N.  Y.  GS6  ;  Oden-  take  efiect  unless  it  should  Da  pronounced 

baogh  D.  Bradford,  67  Fa  Bt,  6S  ;  Plumer  lawful  by  counsel  who  were  to  be  consulted, 

«.  Qntfarie,  76  Pa.   St.  441  ;  Lindaner  e.  or  upon  some  other  condition.     Ware  v. 

Cumminga,  G7  III.  196.     But  if  the  fiict*  Allen,  12S  U.  S.  690  ;  Hymen  v.  Dmhe, 

of  the  case  show  that  tha  mnrtgagnr  Tolun-  G  Ho.  App.  680.     See  also  aaUt,  not*  a, 
tatily  adopted  that  mode  of  conveyance 
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in  cases  vhere  the  original  contract  was  verbal  and  entire,  and  a 
part  only  of  it  was  reduced  to  vmHng.  (a)  Thus,  where,  upon  an 
adjustment  of  accounts,  the  debtor  conveyed  certain  real  estate  to 
t^e  creditor  at  an  assumed  value,  which  was  greater  than  the 
amount  due,  and  took  the  creditor's  promissory  note  for  the  bal- 
ance ;  it  being  verbally  agreed  that  the  real  estate  should  be  sold, 
and  the  proceeds  accounted  for  by  the  grantee,  and  that  the  de- 
ficiency, if  any,  below  the  estimated  value,  should,  be  made  good 
by  the  grantor ;  which  agreement  the  grantor  afterwards  acknowl- 
edged in  writing, —  it  was  held,  in  an  action  brought  by  the  latter 
to  recover  the  content*  of  the  note,  that  the  whole  agreement  was 
admJBBible  in  evidence  on  the  part  of  the  defendant;  and  that; 
upon  the  proof  that  the  sale  of  the  land  produced  less  than  the 
estimated  value,  the  deficiency  should  be  deducted  from  the 
amount  due  upon  the  note. '{6) 

1  LewU  V.  Qni;,  1  Mui.  297  ;  Upham  c.  Whipple,  S  Ust  69. 

(al  TA.atm.li  v.  Griffith,  L.  S.  6  Ex.  70;  the  mh  of  Eighmie  v.  Taylor,  98  N.  T. 
Cbspin  «.  Dobson.  78  N.  Y.  H  ;  CalUn  29*.  In  this  caM  the  court  referred  to 
V.  Luke&B,  89  )'».  St.  181 ;  Barcla;  «.  Chapin  d.  Dobson,  78  N.  Y.  74,  as  cod- 
WaiuwrUlit,  86  lil.  191  ;  Caley  «.  Fbile.,  firniluK  the  rule  that  oral  eTideDce  ia  ad- 
&<:.  R.  R.  Co.,  80  Id.  383  ;  Barclay  v.  miaaible  when  the  origioal  contract  val 
Hopkins,  B9  Oft.  SfiS  ;  Willis  v.  Bulhert,  veibal  and  entire,  and  a  part  only  waa  n- 
117  Uaas.  161  ;  BiaaenRer  v.  Guitvnjan,  daced  to  writing  ;  and  that  oral  ^deneo 
SHeiak.  (Tenn.]277.  St,,  an  oral  atipula-  ia  not  eicluded  if  it  refara  not  to  the  aub- 
tion  may  always  be  shown  that  the  instru-  ject-matter  of  the  writing  but  to  oollataral 
ment  waR  not  to  become  of  binding  force  nndertakinga.  The  court  say  that  this  llrat 
unless  mmt  condition  precedent  was  ;ire-  exception,!,  e.  as  to  cases  wh  pre  pert  only  of 
Tioualy  fulfil  led.  Undlayr.  Litcey,  17C.  B.  the  contract  is  reduced  to  writing,  is  capa- 
H.  fi.  £78  ;  Murray  v.  Stair,  2  B.  &  C.  82  ;  hie,  if  too  broadly  and  loosely  interpreted, 
Wilson  V.  Powers,  ISI  Mass.  G39  ;  Earle  of  working  utter  destnii^tion  of  the  ^oenl 
V.  Rise,  111  Id.  17  ;  Greenawalt  v.  Eohne,  role  eiuluding  oral  eridence  ;  for  if  it  is 
S5  Pa.  St  Sa9  ;  Black  v.  Lamb,  1  Baaa.  poaaible  to  so  outside  the  inatnlment  to 
(N.  J.)  106.  prove  that  there  was  ■  stipulation  not  con- 
So,  a  distinct  collateral  agreement,  in-  tained  in  it,  bo  that  only  part  of  the  ccn- 
depandent  of  and  not  varyinj;  the  written  tract  waa  pat  in  writing,  and,  therefore, 
agreement,  tnay  be  proved  though  it  re-  because  of  that  fsct,  enforce  the  oral  stip- 
lalea  to  the  same  subject-matter.  Bonney  ulntiOD,  there  is  little  force  left  in  the  rale 
■.  Morrill,  G7  Me.  808 ;  Basshor  v.  Forbes,  itself.  At  the  same  time  the  court  affinns 
38  Ud.  Ifil.  the  exception  that  if  npon  inspection  and 
{b)  Sheffield  u.  Page,  Bpragne's  Dsci-  study  of  the  writing,  rend  in  the  light  of 
aions,  285  ;  Harris  e.  Forman,  6  (J.  B.  surrounding  circumatancea,  it  is  apparent 
M.S.  1;  Wallis  n.  I.ittell,  II  C.  B.  N.  s.  that  the  writing  doesnut  contain  the  whale 
868  ;  8  Jur.  n.  e.  745  ;  ae«  also  Wake  r.  contract  and  undertskiug  of  the  parties^ 
Harrop,  10  W.  R.  S26  ;  &.  c.  7  Law  T.  om]  evidence  is  admiasible  of  that  portion 
M.  B.  96,  iu  the  Eicheqner  Chamber;  of  it  which  has  been  omitted  in  the  writ- 
Crane  V.  Elizabeth,  &c.,  28  N.  J.  L.  802.  ing.  Eighmie  v.  Taylur,  98  N.  Y.  294. 
So  where  Uie  contract  is  part  by  parol  and  If  the  oral  contract  is  entirely  distinct  in 

Crt  by  telegram,  the  part  by  parol  may  its  subject-matter  from  the  written  con- 
shown  to  control  and  modify  that  by  tract,  although  it  may  aflect  the  some 
telegram.  Beach  v.  R«r.  &  Del.  K  E.  property,  the  existence  of  the  written  con- 
Co.,  37  N.  Y.  457.  The  exception  to  the  tract  does  not  alTect  the  Bdmiasibillty  of 
general  rule,  sdrtiitting  evidence  when  it  tha  oral  contract  in  evidence  ;  or,  in  other 
jB  shown  that  only  part  of  the  conttvct  was  words,  if  the  two  contracts  are  iliHtinct 
reduced  to  writing,  was  commetited  on  la  oontracta,  and  one  is  not  the  men  embodi- 
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§  285.  To  uplBlo  noltala  of  fut.  Neither  is  this  mle  infringed 
hj  the  introduction  of  parol  evidence,  contradicting  or  explaining 
the  instniment  in  aome  of  its  reeittUt  qf/aett^  There  SQch  recitals 
do  not,  on  other  principles,  estop  the  part^  to  deny  them ;  and 
accordingly  in  some  cases  snoh  evidence  is  ioceiTed.'(a)  Thos, 
En  a  settlement  case,  vhere  the  value  of  an  estate,  npon  which  the 
settlement  was  gained,  vas  in  question,  evidence  of  a  greater  sum 
paid  than  vas  recited  in  the  deed  was  held  admissible.'  So,  to 
■hov  that  the  lands  described  in  the  deed  as  in  one  parish,  were 
in  fact  eitnated  in  another.'  So,  to  show  that  at  the  time  of  en- 
tering into  a  contract  of  service  in  a  paiijcular  employment,  there 
was  a  further  agreement  to  pay  a  sum  of  money  as  a  premium,  for 
teaching  the  party  the  trade,  whereby  an  apprenticeship  was  in- 
tended; and  that  the  whole  was  therefore  void  for  want  of  a 
stamp,  and  so  no  settlement  was  gained.*  So,  to  contradict  the 
recital  of  the  date  of  a  deed;  as,  for  example,  by  proving  that  a 
chartepr-party,  dated  February  6th,  conditioned  to  sail  on  or  be- 
fore February  12th,  was  not  executed  till  after  the  latter  day,  and 
that  therefore  the  condition  was  dispensed  with."  So,  to  show 
tnat  the  reference  in  a  codicil  to  a  will  of  1883  was  a  mistake,  that 
will  being  supposed  to  be  destroyed ;  and  that  the  will  of  1887  was 
intended.*  And,  on  the  other  hand,  where  a  written  guaranty 
was  expressed  to  be  **  in  consideration  of  your  having  di»cou?Ueii 
V.  's  note, "  and  it  was  objected  that  it  was  for  a  past  considera- 
tion, and  therefore  void,  explanatory  parol  evidence  was  held 

>  S  Polh.  on  OM.  by  Knia,  pp.  181, 182. 

■  Rez  o.  Bcommonden,  3  T.  R.  174.     See  also  Dot  «.  Ford,  8  Ad.  A  El.  849. 

*  Bex  o.  Wiokhmn,  2  Ad.  ft  El.  617. 

*  Bsx  V.  Laindon,  8  T.  S.  S79. 

*  Hall  V.  CazeuoTo,  4  Eait,  477.  Sm  rmther,  Taft  on  Evid.  pp.  S82.  SS3-33S : 
*0o,  S  804. 

*  Qnincqr  v.  Qniuccy,  11  Jnr,  111. 


the  other  by  parol  flridance.  Snow  e.  AI-  oeccssaiy  that  the  writing  should  c>...— .. 
lay,  ISlMug.  IS.  Iftheiabseqnent  writ-  on  exact  itatement  of  the  debt  and  of  the 
ten  igrecment  embodioa  only  part  of  tbe  cin;umataDce«i  and  oral  eridence  is  ad- 
contract,  and  the  other  patta  not  so  em-  misrible  to  supplement  the  writicg  by 
bodied  aredistinctandBoinuablB,  an  action  identifying  the  debt  and  the  amount,  or 
may  he  maintained  on  them  if  they  are  bv  filing  tho  date  of  the  written  ackaowl- 
founded  on  a  valuable  coiuidentlDn,  and  edgment  wben  tba  writing  itself  does  not 
if  there  is  nothing  in  the  written  contract  contain  these  circmnstancea,  or  to  explain 
which  Telatei  to,  or  is  Inconsiatent  with  ambiguities  in  the  written  acknowledg- 
their  oral  atipnlationa,  or  if  it  appean  that  ment.  Manehestetn.  Braadner,  107  N.  Y. 
the  written  contnct  was  not  Intended  to  849. 

contain  all  the  proTisiona  of  tbs  contract         (a)  IngersoU  v.  Trnebody,  40  Cal.  803 ; 

and  to  be  a  complete   atatement  of  it  Harris  o,  Rinkett,  4  H.  &  K.  1 ;  Chapman 

Qraffitm  s.  Pierce,  143  Mug.  888  ;  Page  b.  Callis,  2  F.  k  F.  181, 
*.   Honks,   S  Oray,   492,     If  a  written 
VOL.  I.  —  M 
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admissible,  to  show  that  the  discoimt  was  contemporaneoos  with 
the  guaranty.'  So,  where  the  ga&ranty  was  "in  consideration  ot 
your  having  thit  day  advanced  to  V.  D.,"  similar  evidence  was 
held  admissible.'  It  is  also  admissible  to  show  when  a  written 
promise,  without  date,  was  in  fact  made.'  Evidence  may  also  be 
given  of  a  consideration,  not  mentioned  in  a  deed,  provided  it  be 
not  inconsistent  with  the  consideration  expressed  in  it">(&) 

§  286.  To  Bhow  natdra  at  the  ■objeot-mattor.  As  it  is  a  lead* 
ing  rule,  in  regard  to  written  instromenta,  that  they  are  to  be 
interpreted  according  to  their  snbjeot-matter,  it  is  obvious  that 
parol  or  verbal  testimony  most  be  resorted  to,  in  order  to  ascer- 
tain  the  nature  and  qualiHei  of  the  niijject,  \a)  to  which  the  instni- 

1  ExparU  Flight,  SB  Li«.  01n.  840.  And  *m  Hdgh  *.  Brtmb,  10  Ad,  &  EL  800 ; 
Batcher  a.  Steiuit,  11  U.  &  W.  B67. 

'  Gold*hede  v.  Swu,  85  Leg.  Ola.  20S ;  1  Eich.  lEl,  Thii  OMe  hu  been  the  nb- 
ject  of  loma  Baimsted  duconion  in  Engluid.     See  12  Jnr.  22,  S4,  102. 

*  Lobb  B.  SUaley,  5  Q.  B.  S74.  >*  CliS'ord  v.  TnrriU,  »  Jor.  <S8. 

^  Id  the  tonn  "aubjeut,"  in  tbli  cotmection,  text-writen  iaelude  eveirthing  to 
which  the  initnunent  ralatea,  u  wall  4a  the  penon  who  i«  the  other  cuiitnctiDg  party, 
or  who  is  the  object  of  the  proTuioii,  whether  it  be  bj  will  or  deed.  Fhil.  A,  Am.  od 
Bvi^,  782,  n.  (1). 


with  ft  covenaDt  against  inuniabruiceB,  and  wara  idmismble  in 
there  waa  an  nnpeid  mortgage  on  the  land  written  inatnuneota  wh^re  ambicoity  n- 
which  the  parchaser,  aa  part  of  the  con-  iAt.  Weet  v.  Smith,  101  U.  8.  Brp.  283; 
aideration,  promiaed  orally  to  pay  but  did  Kiiick  v.  Knick,  7S  Ta.  IS  ;  Watson  v. 
not,  and  aoed  the  grantor  on  the  covenant.  Baker,  71  Tex.  73S  ;  BnlUey  e.  Devine, 
it  waa  held  that  the  gnint«r  contd  not  put  127  III.  407  ;  Brown  «.  Falee,  139  Man. 
in  erldence  of  thia  oral  promise  because  it  21.  Parol  teatimony  ia  also  admissiblt  to 
contradicted  the  covenant.  Simanovich  b.  identify  the  partiea  lo  a  suit.  Parsons  v. 
Wood,  UG  Maea.  ISO.  If  a  variance  ei-  Thornton,  S2  Ala.  808.  And  so,  when  a 
iata  between  the  mortage  and  the  note,  sjieciflc  nnmber  of  articles  of  a  certain 
ea  to  the  debt,  neither  ss  concluaire.  The  nomber,  kind,  and  description  are  aotd, 
mortgage  ia  prima  faeU  evidence  of  the  jiarol  testimony  is  admissible  to  identily 
debt,  but  the  notea  are  so  alao,  and  other  the  goods  offered  for  delivery  m  being  the 
evidence  may  be  offered  to  identify  the  debt  identical  articles  which  were  Bold.  Hebe- 
FayaoD  v.  Lamson,  184  Mass.  GBS.  So,  if  nicht  v.  Lisaak,  77  Cal.  130.  In  an  action 
a  mortgage  described  a  note  as  of  a  certain  on  a  promissory  note  ^ven  in  part  pay- 
date,  and  evidence  ahowi  tbattbe  note  baa  ment  for  the  standing  timber  on  a  tmct  of 
been  renewed,  this  fact  may  be  shown  by  land  deacribed  in  the  written  contract  of 
parol,  and  the  renewed  note  identified  as  ttie  »a  "  all  jniK  timber  twelTt  incht»li*aTt 
the  one  to  which  the  evidence  applies,  and  up,"  parol  testimony  is  admiBslble  to 
Barrows  v.  Tnmer,  SO  He.  127  ;  Bigelow  show  the  meaning  of  the  italicized  words. 
e.  Gaueit,  146  Haas.  273.  McEenne  v.  Wimberly,  86  Ala.  19G.  See 
(n)  Thus,  it  ia  competent  to  introdnce  also  MoffiU  n.  Mnnees,  102  N.  C.  4G7.  Bat 
evidence  showing  the  anrronnding  circntn-  it  is  not  enough  to  render  parol  evidence 
stances,  the  sitnatioo  of  the  parties,  their  competent,  that  circumstances  were  known 
relation  to  each  other  and  to  the  sutgect-  to  one  of  the  parties,  bnt  unknown  to  the 
matter  of  the  agreement,  and  object  and  other,  which  might  have  inflaenced  sack 
l>urpo3e  of  both  parties  in  entering  into  party  in  making  a  contract,  but  to  create 
the  aftrsement,  aa  avowed  at  the  time  it  is  an  ambiguity  that  opens  snch  a  contract 

fire^red   and   executed.      Such  evidence  to  parol  explanation  it  must  be  eatahlisbed 

umishes  light  by  which  the  court  is  en.  by  proof  of  circumstancea  known  to  all 

•bled  to  diacem  the  true  meaning  of  the  of  the  partiw  to  the  agreement,  and  avall- 
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meat  refers.  EvideDce  which  ia  calculated  to  explain  the  subject 
of  an  inatrumeut  is  essentially  different  in  its  character  from 
evidence  of  verbal  communications  respecting  it.  Whatever, 
therefwe,  indicates  the  nature  of  the  subject,  is  a  just  medium  of 
interpretation  of  the  language  and  meaning  of  the  parties  in  rela> 
tion  to  it,  and  ia  also  a  just  foundation  for  giving  the  instrument 
an  interpretation,  when  considered  relatively,  different  from  that 
which  it  would  receive  if  considered  in  the  abstract,  (b)  Thus, 
where  certain  premises  were  leased,  includii^  a  yard,  described 
by  metes  and  bounds,  and  the  qamtion  was,  whether  a  cellar 
under  the  yard  was  or  was  not  included  in  the  lease ;  verbal  evi- 
dence was  held  admissible  to  show  that,  at  the  time  of  the  lease, 
the  cellar  was  in  the  occupancy  of  another  tenant,  and,  therefore, 
that  it  could  not  have  been  intended  by  the  parties  that  it  should 
pass  by  the  lease.'  (c)  So,  where,  a  houBe,or  a  mill,  or  a  factory 
is  conveyed,  eo  nomirie,  and  the  question  is  as  to  what  was  part 
and  parcel  thereof,  and  so  passed  by  the  deed,  parol  evidence  to 
this  point  is  admitted.^  (d) 

§  287.    Role  ■Dbstantlally  the  Bune  In  wUls.      Indeed,   there  is 

■  3  Poth.  OD  ObL  by  Evuia,  p.  IBS  ;  Doe  d.  Freeland  v.  Bart,  1  T.  R.  701;  Elfe  v. 
Oadsden,  2  Kch.  S78;  Brow&  a.  Slater,  IS  Conn.  10S;  Hilbouni  «.  Ewart,  G  T.  R, 
3S1,  3S5. 

*  Boppa  V.  BaTker,  4  Pick.  239 ;  Famr  n.  StMskpole,  fl  Oreeal.  161 ;  infra,  J  3S7, 
easM  in  note.  Bat  whore  the  UnKitage  of  tfaa  deed  was  broad  enough  puinly  to 
ioclnde  ■  garden,  togethar  with  the  houae,  it  was  held,  that  the  writton  paper  of  con- 
ditions of  aale,  excepting  the  garden,  wm  inadminible  to  eontradiet  the  deed.  Doe  v. 
WebMer,  4  P.  Jk  D.  278. 

able  to  all,  In  Mlseting  the  language  em-  the  labject-matter  ahowed  there  were  tro 

ployed  to  ezpreis  their  meaning.   Brady  d.  lanes,  neither  of  which  exactly  inited  tba 

Cawidy,  lOi  N.  Y,  IfiS.  descriptioi],  it  waa  held  that  the  evidence 

(b)  For  thie  pnrpoee  ma^  be  given  in  ihould  go  to  the  jniy  to  decide  wldch  lune 

evidenoB  the  acta,  dectaiatloni,  and  con-  was  the  line  of  the  land  conveyed.     Thor- 

Teyancea  of  the  person  making  the  gnat,  nell  v.  Brockton,  141  Uass.  1G1.     IF  the 

Clerarly  i>.  Cleverly,  124  Mua.  SI  4.  deed  contain*  an  uicarate  description  bf 

(e)    Irifra,    J}    401,    402,   and   note*,  permanent  bonndaries,  capable  of  beino 

Chadwick  V.  Bnmlejr,  IS  W.  R,  1077.    So,  ascertained,  a  general  reference  in  addi- 

when  the  deed  described  the  land  conreyed  tion  to  the  premiees  as  being  in  the  po»- 

both  by  courtei  and  distances,   and  by  sesaioo  of  tne  Knntor,  will  not  para  title 

monuments  of  a  transitory  character,  e.  g.  to  land    ontside    the    description  given. 

heaoB  of  stones  and  trees,  and  tbeevldence  Thayer  e.  Finton,  108  N.  Y.  897. 
applying  it  to  the  satject-matter  showed        (a)  So,  when  a  contract  was  raiAt  for 

that  if  the  existing  monuments  were  con.  an  article  called    "bom   chains,"   parol 

iidered   the  tme  ones,    the   couraes   and  evidence  waa  admitted  to  ehow  that  the 

diatancei   were  incorrect,  while   if  other  article   known   to   the   trade   as    "horn 

earlier  movunients  were  taken,  the  courses  chains  "  were  made  partly  of  honu  and 

were  reconciled,  it  was  held  that  evidence  partly  of  hoofe,  and  to  show  that  the  par- 

of  the  eiistentw  of  the  earlier  mouamenta  ties,  from  their  si  tna  tion,  probably  intend - 

waa  admissible.   Ftag^c.  Mason,  141  Mass,  ed  such  articles.     Swett «.  Shnroway,  103 

44.  So.  when  the  deacnption  was  of  a  bono-  Mass.   38S.     Cf.  Whitney  «.  Boardman, 

da^  line  aa  runoing  sjong  a  certain  lane,  118  Mass.  242. 
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no  material  difference  of  prinoiple  in  the  rnlee  of  iuterpretation 
between  teilU  and  o<mtracti,  except  what  naturally  arises  from  the 
different  circumBtanceB  of  the  parties.  The  object,  in  both  cases, 
is  the  same,  namely,  to  discover  the  intention.  And,  to  do  this, 
the  court  may,  in  either  case,  put  themtelveg  in  the  place  <if  the 
party,  and  then  see>hov  the  terms  of  the  instroment  affect  the 
property  or  Bnbject-matter.^(a)     With  this  view,  evidence  must 

1  Doe  V.  Mutin,  1  N.  &  H.  CSl ;  h.  o.  4  R.  fc'Ad.  771,  7SG,  per  Park,  J.  ;  Holstra 
o.  Jampsoii,  4  Esp.  1»» ;  Browu  u.  Tbomdike,  IC  PicV.  100  ;  Phil.  &  Am.  an  ETid. 
78fl  1  2  Phil.  Erid.  S77.  The  nUm  of  iDterpittation  of  wills,  in  Vice-Ch&nceUor 
WigTKOi'i  admirable  treetiw  on  that  labject,  mny  be  safely  applied,  mulalo  jurmau,  to 
all  other  privata  instmueuU.  They  are  caDlained  in  seven  projiositioDl,  as  the  result ' 
both  of  piiDciple  and  anthority,  and  are  thna  expressed :  "  1.  A  teitatoi  is  alwayi 
presnmea  to  nse  the  worda,  in  which  he  sxpresses  bimself,  according  to  theii  strict  and 
primary  acceptation,  anlsas,  froni  the  context  of  the  will,  it  appears  tllat  ha  has  used 
them  in  a  different  nnM  ;  in  which  cnM,  the  sense  in  which  be  thns  appears  to  have 
used  tbem  will  be  the  nnse  in  which  they  are  to  be  construed.  II.  Where  there  is 
nothing  in  the  context  of  a  will,  from  whicli  it  is  apparent  that  a  testator  has  need  the 
words,  in  which  he  has  expressed  himself,  in  an;  other  than  their  strict  and  primary 
sense,  and  where  hia  words  so  interpreted  are  sensible  with  reference  to  extrinsic  cir- 
camatances,  it  is  an  inflexible  rule  of  constnirtion,  that  the  worda  of  the  Bill  shall  be 
interpreted  in  theii  strict  and  primary  sense,  and  In  no  other,  although  they  may  be 
capable  of  some  popular  or  secondaiy  interpretatioii,  and  although  the  most  conclasire 
evidence  of  intention  to  use  them  in  such  pojiular  or  secondaiy  sense  be  tendered. 
III.  Where  there  is  nothing  in  the  context  of  a  will,  from  which  it  is  apparent  that  a 
testator  has  used  the  words  in  which  he  has  expressed  himself  in  any  other  than  their 
strict  and  primary  sense,  but  hia  words  so  interpreted  are  inseosible  with  reference  to 
eitlinsic  circumstances,  a  court  of  law  may  look  into  the  extrinsic  cireumstances  of  the 
case,  to  see  whether  the  meaning  of  the  words  be  sensible  in  any  popular  or  secondary 
sense,  of  which,  with  refeienoe  to  these  circumstances,  they  are  capable.  IV.  Where 
the  characters,  in  which  a  will  is  written,  are  difficult  to  be  deciphered,  or  the  langosge 
of  the  will  ia  not  nnderatood  by  the  court,  the  evidence  of  peraons  skilled  in  decipher- 
ing writing,  or  who  understand  the  langusse  in  which  the  will  is  wtitten,  is  admissible 
to  declare  what  the  characters  are,  or  to  iufonn  the  court  of  the  proper  meaning  of  the 
words.  V^  For  the  parpoae  of  determining  the  object  of  a  testator'a  hoonty,  or  the 
subject  of  disposition,  or  the  quantity  of  inlereat  intended  to  be  given  by  his  will,  a 
court  may  inquire  into  eveiy  material  fact  relating  io  the  person  who  claims  to  be 
interested  under  the  will,  and  to  the  property  which  is  claimed  as  the  so^ect  of  dispo- 
sition, and  to  the  drctunstancM  of  ths  testator  and  of  hia  family  and  anaira  ;  for  the 
purpiise  of  enabling  the  court  to  identify  the  person  or  thing  intended  by  the  testator, 
or  to  determine  the  qoantity  of  interwt  he  has  giver  by  his  will-  The  same  (it  is  con- 
ceived) is  true  of  every  other  disputed  point,  respecting  which  it  can  be  shown,  that  a 
knowledge  of  eitrinaic  ficte  can  m  any  way  be  made  ancillary  to  the  right  interpreta- 
tion of  a  testator's  words.  VI.  Where  the  worda  of  a  will,  aided  by  evidence  of  the  ma- 
terial facts  of  the  case,  are  insoffirient  to' determine  the  testator's  meaning,  no  evidence 
will  be  admissible  to  prove  what  the  testator  intended,  and  the  will  (except  in  certain 
special  esses  —  see  Proposition  VII.)  will  be  void  for  nncertainty.  Vll^  Notwith- 
standing the  rule  of  law,  which  makes  a  wilt  void  for  uncertainty,  wher<  the  word*, 
aided  by  evidence  of  the  material  facts  of  the  case,  are  insufficient  to  determine  the 
testator  s  meaning,  coorta  of  law,  in  certain  special  cases,  admit  extrinsic  evidence  of 
intention,  to  make  certain  the  pereon  or  thing  intended,  where  the  description  in  the 
will  is  insufficient  for  the  purpose.  These  cases  may  be  thus  defined ;  Where  the 
abject  of  a  testator's  bounty,  or  the  subject  of  disposition  {i.  «.  person  or  thing 
intended),  is  described  in  terms  which  are  applicable  indifferently  to  more  than  one 

(ft)  Lancey  v.  Phcenix  Ins.  Co..  S6  He.  Cruise's  Dig.  (Oreenlears  ed.)  tit.  88,  o.  t, 

66S  ;  poit,  vol.  ii.  g  971.     For  Mr.  Pow-  {$  1-15,  sud  notes  ;   Sd  OreeuleaTs  «d. 

ell's  rules  for  the  construction  of  devises,  (18G7)   &&,   voL   iii.   pp.   173-179,   aad 

Me  2  Pow.  on  Dev.  by  Jaiman,  pp.  E-II ;  notes. 
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be  admissible  of  all  the  circumstances  surroaDding  the  author  of 
the  iDBtrnmeDt*(()  In  the  simplest  case  that  can  be  pot,  namely, 
that  of  an  instroment  appearing  on  the  face  of  it  to  be  perfectly 
intelligible,  inquiry  must  be  made  for  a  subject-matter  to  satisfy 
the  description.  If,  in  the  conveyance  of  an  estate,  it  Is  design 
nated  as  Blackacre,  parol  evidence  must  be  admitted  to  show 
what  field  is  known  by  that  name.  Upon  the  same  principle, 
where  there  is  a  devise  of  an  estate  pardiased  of  A,  or  of  a  farm 
in  the  occupation  of  B,  it  must  be  shown  by  extrinsic  evidence 
what  estate  it  was  that  was  purchased  of  A,  or  what  farm  was  in 
the  occupation  of  B,  before  it  can  be  known  what  is  devised.*  (c) 
So,  if  a  contract  in  writing  is  made,  for  extending  the  time  of 
payment  of  "certain  notes,"  held  by  one  party  against  tiie  other, 
parol  evidence  is  admissible  to  show  what  notes  were  so  held  and 
intended.*  (li) 

penon  or  thing,  evidence  is  admiMiWo  to  prove  which  of  the  potsooB  or  thinp  so  de- 
scribed WM  intended  bj  the  testator."  S«e  Wignun  on  the  Admissionof  Extrinsio 
Evidence  in  Aid  of  the  luterprelktion  of  Wills,  pp.  11-lt.  See  also  Guy  v,  Sharp,  1 
U.  i  E.  602,  per  Ld.  Brougham,  C. 

■  The  proraie^  of  admittiiig  inoh  «vldene«  in  order  to  ucertain  the  meaning  of 
doubtful  iTords  or  aipreesions  in  a  will,  is  expressly  conceded  by  Marshall,  C.  J.,  in 
Smith  K.  Bell,  S  Peters,  7G.  See  also  Wooeter  v.  Batler,  13  Conn.  317  ;  Baldwin  e. 
Carter,  17  Conn.  201  ;  Uronm  o.  Slater,  IS  Coud.  192 ;  UarehaU's  Appeal,  2  Ban,  SSS  ; 
Btoner's  Appeal,  Id.  42S  ;  Great  Northern  Railw.  Co.  o.  Uorrisou,  IS  Jnr.  fiSG  ;  H 
£ng.  L.  Ii  Ki|.  165.  per  Parke,  B.  If  letters  are  offered  against  a  party,  it  s«eia9  he 
may  read  his  immediate  replies.  Roe  b.  Day,  7  C.  &  P.  705  j  and  may  pmye  a  previona 


Kith  the  partv  to  show  the  motive  and  intention  in  writing  them,  Keay 
n.  Richardson,  S  C.  M.  &  R.  123  ;  lupra,  {  1B7. 

■  Sandford  f.  Raikes,  1  Mer.  Si6,  653,  per  Sir  W.  Grant:  Doe  d.  Preedy  «.  Hoi. 
torn,  i  Ad.  ft  El.  76,  81,  per  Coleridge,  J. ;  Ooe  v.  Martin,  1  B.  A  Ad.  771,  per  Parke, 
J,  "  Whether  parcel,  or  not,  of  the  thing  demised,  is  always  matter  of  evidence." 
Per  Bailer,  J.,  in  Doe  v.  Bart,  1  T,  £.  704,  R.  sue.  in  Doe  o.  E.  of  Jeiaay,  S  E  &  C. 
B70 ;  Doe  v.  Chicherter,  J  Dow,  SG  i  2  Stark.  Evid.  GGS-5flI. 

•  Bell  V.  Martin,  3  Htnisou,  107. 

(G)  Altschnl  V.   San    Fiancisco,    &c.  Woods  o.  Sawin,  4  Gray  (Mass.),  S22.    So 

Assofiatinn,  43  CaL  171  ;  field  d.  Muq-  an  agreement  in  writing  to  convey  "the 

•on,  47  N.  y.  221  ;  Suffem  o.  Butler,  21  wharf  am!  Bats  occupied  bj  A,  and  owned 

N.  J.  Eq.  410  ;  Foster  v.  McOraw,  61  Pa.  by  B,"   may   be  applied  to   the  subject- 

St  464.  matter  by  parol.     Gerrish  «.  Towne,  3  Id. 

(e)   Tnxbnry  v.   French,  «  Mich.  7;  82,   88.     So,    "the  Schermerhom  brick- 

Cleverly    d.'  Cleverly,    124    Mass.    S14 ;  yard."     Seaman  v.  Hogeboom,  21   Barb. 

Black  V.  Hill,  32  Ohio  St.  SIS  ;  Magnirs  (N.  Y.)  393.     See  also  Bossel  v.  Wemtz, 

V.  Baker.  67  Ga.  109.     If  a  lot  of  land  is  24  Pa.  St  337. 

bonnded  by  a  line  mnning  to  a  certain  (d)  Bancroft  v.  Orover,  23  Wis,  463  ; 

point,  evidence  to  Hx  that  point  is  admis-  Kimball  t.   Myers,    21   Mich,   S76.      So 

aihie.   Danham  f.  Gannett,  121  Mass.  151.  where  tbe  agreement  was   for  a  certain 

Aiidtofiitbebonndariesiaraet,KenePtlly.  number  of  casks  ot  blacklead,  evidence  is 

Raymond  e.  Coffey,  G  Oreg.   132.     So  a  admissible  to  show  what  kind  of  casks 

deed  of  land  known  by  tbe  name  of  the  were    intended.      Keller    d.   Wehb,    12G 

"  mill  spot "  may  be  enplained  by  parol  Mass.  88.     So,  where  one  is  described  in 

evidence  of  what  the   "  mill  spot "   was  a  deed  as  trustee,  parol   evidence  ot  the 

commonly  reputed,  at  and  before  the  time  tmst  is  admissible.     BMlroad  Co.  ■>.  Du- 

of  the  siecntion  of  the  deed,  to  inclnds.  rant,  9G  V.  8.  678, 
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§  288.  niutntUHM.  It  is  only  in  this  mode  that  parol  evi- 
dence is  admissible  (as  is  sometimes,  but  not  very  accarately, 
said)  to  explain  written  initmmentg;  namely,  b;  ahovii^  the 
situation  of  the  party  in  all  his  relations  to  persons  and  tilings 
around  him,  or,  as  elsewhere  expressed,  by  proof  of  the  snrround- 
ing  circumstances.  Thus,  if  the  langu^e  of  the  ioBtrument  is 
applicable  to  several  persons,  to  several  parcels  of  land,  to  sev- 
eral  species  of  goods,  to  several  monumente  or  boundaries,  to 
several  writings ; '  (o)  or  the  terms  be  vague  and  general,  or  have 
divers  meanings,  as  "household  furniture,"  "stock,"  "freight," 
"factory  prices,"  and  the  like;"  or  in  a  will,  the  words  "child," 
"children,"  "grandchildren,"  "son,"  "family,"  or  "nearest  rela- 
tions," are  empIoyed;"(i)  in  all  these  and  the  like  cases,  parol 
evidence  is  admissible  of  anif  extrinsic  circumataneei,  tending  to 
show  what  person  or  persons,  or  what  things,  were  intended  by 
the  party,  or  to  ascert^n  his  meaning  in  any  other  respect;*  and 

>  Hilkr  «.  Traren,  8  Bing.  214  ;  Storar  v.  Frmmtm,  6  Mws.  tSS  ;  WfttcnDau  v. 
Johiuoo,  13  Pick.  2S1:  Uodgesv,  H onfall,  1  Kos.  &Hy.  US;  DiUoDcHarria,  t  Bligh, 
K.  a.  818,  856  1  P&rka  v.  Gen.  Int.  Amni.  Co.,  C  Pick.  SI  i  Coit  v.  BtaHcweathcr,  8 
Conn.  280 ;  BUke  v.  Doherty,  6  Whaaton,  359 ;  8  Stark.  End.  SC8-G01. 

■  Peisuh  e.  Dickaoo,  1  Uawm,  10-12,  per  Stoty,  J.  ;  Pntt  v.  Juckaoo,  1  Bro.  P.  C. 
222  i  Kelly  b.  Powlct,  Ambl.  610 ;  Bunn  «.  Wiathrop,  1  Jotuu.  Cb.  829 ;  Le  Farrant 
«.  Spancar,  1  Vea.  97 ;  Colpoya  o.  Colpoys,  Jacob,  181  ;  Wigram  on  Wills,  p.  61 ;  Gob- 
let v.  Beechey,  3  Sini.  24  ;  Barrett  v.  Allen,  10  Ohio,  126 ;  Avery  u.  Stewart,  2  Conn. 
Sa  ;  Williama  v.  Gilman,  8  Oreenl.  276. 

3  Blackwell  v.  Bnll,  1  Keen,  174 ;  Wylde'a  Caae,  6  Co.  16 ;  Brown  v.  Thonidike, 
IG  IMck.  100  ;  BidurdeoD  v.  Wataon,  1  B.  fc  Ad.  787.  See  aUa  Wignja  on  WilU, 
p.  U ;  Doe  «.  Joiarille,  S  East,  172  ;  Oreen  v.  Howaid,  1  Bro.  Ch.  82 ;  Leigh  v. 
Leigh,  IG  Vm.  92  ;  Beichcroft  v.  Beachcroft,  1  Madd.  ISO. 

*  Goodioge  n.  GoodinKe,  1  Vss.  231 ;  Jeaeocb  r.  Falkener,  1  Bio.  Ch.  29S ;  Foo- 
nereiiu  v.  Pajati,  Id.  173 ;  Mackell  v.  Winter,  8  Vea.  Jr.  610,  Gil  ;  Lane  v.  Lord 
Stanhope,  6  T.  R.  81G ;  Doe  ti.  Hutfawaite,  S  B.  &  Aid.  632  ;  Goodri^ht  v.  Dovnahire, 
S  B.  &  P.  SOS  ;  per  Lord  Alvanley  ;  Jjuudowne  e.  I^nadowne,  2  Bligh,  60  ;  Olement- 
eon  «.  Guidy,  1  Keen,  309 ;  King  f.  Badeley,  8  My.  &  K.  417.  So  parol  evidenoe  is 
■dmimible  to  ahoir  what  debt  wat  referred  to,  in  a  letter  of  collateT*!  ruamnty.  Draro- 
mond  o.  Freatman,  12  Wheat.  GIB.  So,  to  show  that  advancea,  which  had  be«n  made, 
were  in  fact  made  nnm  the  credit  of  a  particular  letter  of  guannty.  DoQglus  «.  Rej- 
lids,  7  Pet.  lis.  So,  to  identify  a  note,  which  is  provided  for  in  «n  aaaianraent  of 
,,.    .  .    ,     ..     ,       ■..,.-....._.   ....  _L,_i! — --'jBcKbedinthB 


the  debtor's  property  for  the  benefit  of  his  creditora,  hot  which  is 
achednle  annexed  to  the  asaignmeDt.     Pierce  v.  Parker,  1  Met.  SO.     Bo,  to  ahow  that 
the  iodortemeDt  ot  a  note  waa  made  merely  for  coilateiBl  security.     Dwight  t>.  Linton, 
8  Bob.  (La.)  G7.    See  also  Bell  n.  Firemen'*  Ins.  Co.,  Id.  183,  128,  where  paiol  eri- 

(a)  Storer  v.  Elliot  Eire  luanimnce  Co.,  286.  Cf.  Weatharhead  v.  Sewell,  9  Hnm|dL 

45  He.  176  ;  Reamer  c  Neamitb,  SI  CaI.  (Tenn.)  272.     So,  proof  that  "nephews' 

621.    And  see  poit,  {  290  ;   Garwood  r.  means  ill^timate  nephawa,  c&nnot  h«  ad. 

Garwood,  29  Cat.  Sll  ;  Holding  v.  EUiotl,  mitted  if  there  are  any  legitimate  nephewa, 

G  H.  &  N.  117.  If  not,  auch  proof  is  adniisrible.     Brower 

(i)   But   if  the  word    "  children  "   is  e.  Bowers,  1  Abb.  (N.  Y. )  App.  Dec.  211, 

tised,  and  there  are,  or  may  be,  at  the  time  So  where  s  bequest  was  to  "my  dtushtar" 

the  word  is  used,  legitimate  children,  proof  and  it  was  shown  that  there  was  no  davgh- 

that  the  person  osing  the  word  inpant  to  ter  eicept  an  informally  adopted  one;  evi- 

Inelude  ilfegidniate  children,  is  inadmisui-  dence  was  admitted  to  show  that  she  waa 

Ua.    Ellis  V.  Houston,  L.  K.  10  Ch.  Div.  intended.     He  Cahn,  8  Badf.  (N.  Y.)  81. 
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this,  without  any  infriagement  of  the  rule,  vbicb,  as  we  have 
Been,  only  excludes  parol  evidence  of  other  lanf^age,  declaring  his 
meaning  than  that  which  ib  contained  in  the  instrument  itself,  (c) 
§  289.  Wllla.  In  regard  to  wilU,  much  greater  latitude  was 
formerly  allowed,  in  the  admission  of  evidence  of  intention,  than 
is  warranted  by  the  later  cases.  The  modem  doctrine  on  this 
subject  is  nearly  or  qaite  identical  with  that  which  governs  in  the 
interpretation  of  other  instruments ;  and  is  best  stated  in  the  lan- 
guage of  Lord  Abinger's  own  lucid  exposition,  in  a  case  in  the 
Exchequer.^  "The  object,"  he  remarked, "in  all  cases,  is  to  dis- 
cover the  intention  of  the  testator.  The  first  and  most  obvious 
mode  of  doing  this  is  to  read  his  will  as  he  has  written  it,  and 
collect  his  intention  from  his  words.  But  as  his  words  refer  to 
facts  and  circumstances,  respecting  his  property  and  his  family, 
and  others  whom  he  names  or  describes  in  his  will,  it  is  evident 
tiiat  the  meaning  and  application  of  his  words  cannot  be  ascer- 
tained, without  evidence  of  all  those  facts  and  circumstances.^ 
To  understand  the  meaning  of  any  writer,  we  must  first  be  ap- 
prised of  the  persons  and  circumstances  that  are  the  subjects  of 
his  allusions  or  statements;  and  if  these  are  not  fully  disclosed 
in  his  work,  we  must  look  for  illustration  to  the  history  of  the 
times  in  which  he  wrote,  and  t^  the  works  of  contemporaneous 

dmea  wm  tdmittad  of  an  aKTMniaiit  to  kU,  prior  to  the  deed  or  act  of  rale.  So,  to 
■how  whst  flaU  wan  occupied  by  the  ripari&n  jiroprietor,  ma  ftppurtensiit  to  fail  upland 
ud  whur,  and  pund  wltik  thsm  bj  ths  dend.  Traat  v.  Strickland,  10  Shepl.  234. 

1  HiacoclcR  V.  Hbcocka,  C  M.  i  W.  3«3,  8S7.  Thto  waa  v>  aution  of  ejectment, 
brought  on  the  domiM  of  Simon  Hiacocks  against  John  Hiacocb.  The  question  turned 
on  the  word*  of  a  deriae  In  the  will  of  Simon  HlKocks,  the  grandfather  of  the  leaaor  of 
the  plaintiff  and  of  the  defendant.  Bf  hii  will  Simon  Hiaeocks,  after  devising  estates 
to  his  son  Simon  for  life,  and  from  sod  after  his  death,  to  his  (j^randsoti.  Henry  Hta- 
eoeka,  in  tail  male,  and  making,  as  to  certain  otlier  estates  on  exactly  similar  proristOQ 
io  favor  of  his  eon  John  for  life ;  then,  after  his  death,  the  testator  devivid  those 
estates  to  "  my  grandson,  John  Hisconks,  eldest  son  of  the  aaid  John  Hiscocks."  It 
waa  on  this  deriaa  that  the  question  wholly  turned.  In  fiiet,  John  Hiacocks,  the 
father,  had  been  twice  married ;  by  his  first  wife  he  had  Simon,  the  lessor  of  the  plain- 
tiff, bis  eldest  sou ;  the  eldest  son  of  the  second  marriaf^  waa  John  Hiacocks,  the  de- 
fendonL  The  devise,  therefore,  did  not,  both  by  name  and  deacriptioD,  ftpply  Ia  either 
the  lessor  of  the  plaintiff,  who  was  the  eldest  son,  but  whose  name  was  Simon,  nor  to 
the  defendant,  wDO,  though  hie  name  was  John,  was  not  the  eldest  son. 

■  See  Crocker  b.  Crocker,  II  Pick.  357 ;  Lamb  v.  Lamb,  Id.  S7G,  per  Shaw,  C.  J. ; 
Bainbridge  v.  Wads,  30  Law  J.  v.  a.  Q.  B.  7  ;  I  Eng.  L.  k  £q.  23fl. 

<e)  Raffles  v.  Wlchelhana,  3  H.  ft  C.  District,  87-  Vt,  281.     So,  also,  where  a 

9(Xtj   Btake  v.   Ezch.  Ins.  Co.,   12  Qmy  note  had  on  it  the  following  indorseraenta: 

(Mass.),  266.     Parol  evidence  may  be  in-  "Greenwood  k  Nichols  — without  reconne 

troduced  to  show  what  persona  were  meant  — Asa  Parley,"  the  tint  indorsers  were 

by  the  designation  of  "Horace  Gray  and  allowed  to  prove  that  the  worda  "without 

others,"  in  %  written  ufreanii'nt,  Herring  reconrse"  were  written  by  them  when  Uiey 

«.  Boston  Iron  Co.,  1  Oray  (Haas.),  I3i;  indorsed   the   note.     Fitchborg  Bank  k. 

and  to  show  the' cirounutanees  attending  Oreenwood,   I   Allen   (Mass.),   484.     Sea 

the  giving  a  written  oertiRcata  of  compo-  alw  Bey  «.  Simpson,  32  How.  (U.S.)Ul, 
tanoy  to  teach  school,  Hopkins  p.  School 
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autiiora  All  the  facta  and  circomstances,  therefore,  reBpecting 
persons  or  property,  to  which  the  will  relates,  are  nndonbtedlr 
legitimate,  and  often  necessary  evidence,  to  enable  as  to  under- 
stand  the  meaning  and  application  of  his  words.  Again,  the  tes- 
tator may  have  habitoally  called  certain  persons  or  things  by 
peculiar  names,  by  which  they  were  not  commonly  known.  If 
these  names  should  occur  in  his  will,  they  cosld  only  be  ex- 
plained and  cmistrued  by  the  aid  of  evidence,  to  show  tiie  sense 
in  which  he  used  them,  in  like  manner  as  if  his  will  were  written 
in  cipher,  or  in  a  foreign  language.  The  habits  of  the  testator,  . 
in  these  particulars,  must  be  receivable  as  evidence,  to  explain 
the  meaning  of  his  wilL  (a)  Bat  there  is  another  mode  of  ob- 
taining the  intention  of  the  testator,  which  is  by  evidence  of  his 
declarations,  of  the  instructions  given  for  his  will,  and  other  cir- 
cumstances of  the  like  nature,  which  are  not  adduced  for  explain- 
ing the  words  or  meaning  of  the  will,  but  either  to  supply  some 
deficiency,  or  remove  some  obscurity,  or  to  give  some  effect  to 
expressions  that  are  unmeaning  or  ambiguous.  Now,  there  is 
but  one  case  in  which  it  appears  to  us  that  this  sort  <^  evidence 
of  intention  can  properly  be  admitted,  and  Uiat  is,  where  the 
meaning  of  the  testator's  words  is  neither  ambiguous  nor  ob- 
scure, and  where  the  devise  is,  on  the  face  of  it,  perfect  and  in- 
telligible, but  from  some  of  the  eirenmstances  admitted  in  proo^ 
an  ambiguity  arises  as  to  which  of  the  two  or  more  things,  oi 
which  of  the  two  or  more  persona  (each  answering  the  words  in 
the  will),  the  testator  intended  to  express.  Thus,  if  a  testator 
devise  his  manor  of  R.  to  A.  B.,  and  has  two  manors  of  North  S. 
and  South  3.,  it  being  clear  he  means  to  devise  one  only,  whereas 
both  are  equally  denoted  by  the  words  he  has  used,  in  that  case 
there  is  what  Lord  Bacon  calls  '  an  equivocation,*  that  is,  the 
words  equally  apply  to  either  manor,  and  evidence  of  previous 
intention  may  be  received  to  solve  this  latent  ambiguity,  for  the 
intention  shows  what  he  meant  to  do;  and  when  you  know  that, 
you  immediately  perceive  that  he  has  done  it,  by  the  general 
words  he  has  used,  which,  in  their  ordinary  sense,  may  properly 
bear  that  construction.  It  appears  to  us  that,  in  all  other  cases, 
parol  evidence  of  what  was  Oie  testator's  intention  ought  to  be 
excluded,  upon  this  plain  ground,  that  his  will  ought  to  be  made 
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in  writing ;  and  if  hie  iutontion  cannot  be  made  fo  appear  by  the 
vriting,  explained  by  ciroumBtauces,  there  is  no  will."^ 

*  Tbe  learned  Chief  Baron's  anbacqnent  comnientaT;  on  the  oppoaing  deciaiong 
aeeou,  in  a  giaat  nuaanre,  to  liava  «xhanated  thie  topic  "  It  muat  oe  owned,  how- 
evet,"  said  be,  "that  there  ue  decided  cues  which  are  not  to  be  Teconciled  with  thia 
distinction,  in  a  manner  alt<wether  aatinfactory.  Some  of  them,  iudeed,  exhibit  but 
an  apparent  inooniietancy.  Thoa  for  example,  in  the  cue  of  Doe  e.  Hothwaite,  and 
Bndahaw  v.  Bradahaw,  the  only  thins  decided  was,  that,  in  a  case  like  the  present, 
■ome  parol  eridence  was  admissible.  Ther^  however,  it  was  not  decided  that  evidence 
of  the  totstor'i  intention  ought  to  be  reoeived.  The  deci^oua,  when  dnly  considered, 
amonnt  to  no  more  than  this,  that  where  the  worda  of  the  derise,  in  their  primary  senae, 
when  applied  to  the  circumstances  of  the  Dunil;  and>the  property,  make  the  devise  iu- 
sensible,  colUteral  facts  may  be  resorted  to  in  order  to  show  that,  in  soms  secondary 
sense  of  the  words,  — and  one  in  which  the  testator  meant  to  use  them,  — the  devise 
may  have  a  full  eSecL  Thus  asun,  in  Cheyney's  Csee,  and  in  Oounden  v,  Clarke,  >  tlie 
BTerment  fa  taken,'  in  order  to  Mow  which  oT  two  perton^  both  equally  described  witliin  . 
the  words  of  the  will,  was  intended  by  the  testator  to  take  the  estate ;  and  the  late 
oaas*  of  Doe  d.  Horean  v.  Uoi]pn,  and  Doe  d.  Qord  «.  Needs,  both  in  this  court,  are 
to  the  nme  efltet  Bo,  in  the  case  oT  Jones  ».  Newman,  aoeordiog  to  the  view  the  court 
took  of  the  ftete,  the  ease  toay  be  referred  to  the  same  prindplea  as  the  former.  The 
oourt  seems  to  have  thought  the  proof  equivalent  only  to  proof  of  there  being  two  J. 
C's,  strangers  to  each  other,  and  then  the  decision  waa  right,  it  beia^  a  mere  case  of 
what  Lord  Bacon  calls  equivocation.  The  cases  of  Price  v.  Page,  Still  v.  Haste,  attd 
Csreless  d.  Careless,  do  not  nnterially  vary  in  principle  from  those  last  cited.  They 
diSer,  indeed,  in  this,  that  the  sqnivdent  descnpdon  is  not  entirely  accurate,  but  they 
wee  in  its  bein^  (although  inaccurate)  equally  applicable  to  each  claimaut ;  and  they 
all  concur  in  this,  tliat  the  inaccunte  part  of  the  deaorlotlon  is  either,  as  in  Price  v. 
Psge,  a  mere  blank,  or,  as  in  the  other  two  cases,  applicable  to  no  ^isou  at  all.  These, 
therefore,  may  fairly  be  classed  also  aa  cases  of  equivocation  ;  and  m  that  case,  eviden<« 
of  the  intention  of  the  testator  saenu  to  be  receivable.  But  there  ere  other  cases  not 
so  essilj  explained  and  which  seem  at  variance  with  the  true  principles  of  evidence. 
Tn  Selwood  v.  Uildmay.  evidence  of  instructions  for  the  will  waa  received.  That  case 
was  doubted  iu  Miller  v.  Travers ;  but,  perhaps,  having  been  pat  by  the  Master  of  the 
Rolls  as  one  analogous  to  that  of  the  devise  of  ^1  a  t«ttatoi^8  freehold  houses  in  a  given 
place,  where  the  t^tator  had  only  leasehold  houses,  it  may,  as  sn^ested  by  Lord  Chief 
Justice  Tindal,  in  Miller  v.  Travels,  be  constdemd  u  beiug  only  a  wrong  application  to 
the  facts  of  a  correut  principle  of  law.  Again,  in  Hampehlre  v.  Pierce,  Sir  John  Strange 
admitted  declamtions  of  the  intentions  of  the  testatrix  to  be  given  in  evidence,  to  show 
that  by  the  words,  '  the  four  children  of  my  niece  Bamfield.  she  meant  the  four  chil- 
dren by  the  second  marriage.  It  rai^  well  be  doubted  wheUier  this  was  right,  but  the 
deciwon  OD  the  whole  case  wu  nndoabtedly  correct ;  for  the  ciroumstaacss  of  the  fam- 
iljr,  and  their  ages,  which  no  doubt  ware  admissible,  were  qait«  sufBcient  to  have  sns- 
tained  the  Judgment,  without  the  qoeationable  evidence.  And  it  may  be  further  ob- 
served, that  the  nrindple  with  which  Sir  J.  Strange  is  said  to  hare  commenced  his 
judgment  is  stated  in  terms  much  too  large,  and  Is  so  lar  inoonsistant  with  Ister  author* 
ities.  Beaumont  r.  Fell,  though  somewhnt  doubtful,  can  be  reconciled  with  true  prin- 
ciples npon  this  ground,  that  there  was  no  sneh  person  as  Catherine  Eamley,  and  that 
the  testator  was  accustomed  to  address  Gertrude  Yardley  by  the  name  of  Oatty.  Thi\ 
and  other  circumstances  of  the  like  nature,  which  were  clearly  admissible,  msy  perhaj* 
be  considered  to  warrant  that  decisioa  ;  bat  there  the  evidence  of  the  testator's  declara- 
tioua,  as  to  his  intention  of  providing  for  Gertrude  Yardley,  was  also  received  ;  and  the 
sams  evidence  was  received  at  Ntn  Prim,  in  Thomas  d.  Thomas,  and  approved  on 
a  motion  for  a  new  trial,  by  the  dicta  of  Lord  Kenyon  and  Mr.  Justice  Lawrence.  But 
these  eases  seem  to  us  at  vsriance  with  the  decision  in  Millar  t>.  Travers,  which  is 
a  decision  entitled  to  great  weight.  If  evidence  of  intention  could  be  allowed  for 
the  purpose  of  showing,  that  by  Catherine  Eamley  and  Mary  Thomas,  the  respective 
testaton  meant  Qertrnde  Yardle;  and  Elinor  Evans,  it  might  surely  equally  ne  ail< 
duced  to  prove,  that  by  the  connt^  of  Limerick  a  testator  meant  the  connty  of  Clare. 
Vet  this  wss  rejected,  end  we  think  rightly.  We  are  prepared  on  this  point  (the  point 
in  judgment  in  the  case  of  Hillsr  v.  'Traven}  to  adhere  to  the  anthority  of  that  case. 
Djion  the  whole,  then,  we  are  of  opinion  that,  in  this  case,  there  must  bo  a  new  triaL 
where  the  dnoriptiiMi  is  putly  true  as  to  both  oUimaats,  and  no  oMa  of  eqnivocatian 
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§  290.  Swob  rabjAot  From  the  above  case,  and  tvo  other  lead- 
ing modem  deciaions,'  it  has  been  colUcted,'  (1)  that  where  the 
description  in  the  will,  of  the  peraon  or  thing  intended,  is  appli- 
cable with  legal  certainty  to  each  of  aeveral  tufy'eett,  extrinsic  evi- 
dence is  admissible  to  prove  which  of  such  subjects  was  intended 
by  the  testator.  But  (2)  if  the  description  of  the  person  or  thing 
be  wholly  inapplicahU  to  the  subject  intended,  or  said  to  be  in- 
tended by  it,  evidence  is  not  admissible  to  prove  whom  or  what 
the  testator  really  intended  to  describe,  {a)    His  declarations  of 

■xiaei,  what  ii  to  ba  done  ia  to  detartnine  whether  the  deacription  memte  the  lenor  o( 
the  pluntiff  or  the  defeudint.  The  deacription,  in  ftct,  appUe*  putuUy  U>  each,  aod 
it  i>  not  eatj  to  aee  how  the  difficulty  oan  oe  solwd.  Ir  it  ware  ra  inUgra,  we  sbonld 
be  much  duposed  to  hold  the  devua  void  (or  Dncertainty ;  but  tie  eaaea  of  Doe  v. 
Huthwaite,  Uradiduw  v.  Bradahaw,  and  otlien,  are  antlioritlM  againat  thii  coneluiioii. 
ir,  tbererote,  bj  looking  at  theaurroandiD^&wts  to  b«  found  b;  the  jorr,  the  court  can 
clearly  see,  with  the  kAowledgB  which  snaei  from  thoae  facta  alone,  that  the  testator 
meant  either  the  lesaor  of  the  plaintiff  or  the  defendant,  it  may  so  decide,  uid  direct  the 
jury  accordingly  ;  but  we  think  that,  for  thi«  pntpoM^  Qtm  casDOt  nceiTe  declarationi 
of  the  tcttator  of  wliat  he  intended  to  do  in  makii^  hia  will.  If  the  eridence  doea  not 
enable  the  court  to  ^n  tuoh  a  dliectim  to  the  jury,  the  defendant  will  indted  for  the 
present  anccaed ;  bnt  Uie  claim  (^  the  heir-at-law  will  probably  prevail  nltimatelj,  on 
the  ground  that  the  devise  i«  void  for  uncertainty." 

I  Miller  u.  Tiavere,  8  Bing.  214,  and  Doe  d.  Gord  v.  Needa,  2  H.  &  W.  129.  The 
rule  on  this  aubjeut  waa  thoa  stated  by  Tindal,  C.  J. ;  "  In  all  cave,  where  a  difficulty 
ariaes  iii  applying  the  worda  o(  a  will  or  deed  to  the  subject-matter  oF  a  devise  or  ennt, 
the  difflculty  or  unbignity,  which  is  introduced  by  the  admission  of  extrinsic  evidence, 
may  be  rebutted  or  removed  by  the  prodnction  of  further  evidence  npott  the  aame  aub- 
ject,  calculated  to  explain  what  was  the  eatate  or  subject-matter  leally  Intended  to  be 
Kranted  or  devised."  Hiller  e.  Travera,  tupra,  ezpreasl;  noognized  and  approved  in 
Itkinson  u.  Cummins,  9  How.  S.  C.  476.  The  same  role  i*  applied  to  the  monumenta 
Id  a  deed,  in  Clongh  v.  Bowman,  15  N.  U.  fi04. 

■  By  Tice-Chancetlor  Wigram,  in  his  Tnatiae  xm  the  loteipntation  of  Wills,  pL 
184, 188.     See  also  Greeley  on  Evid.  208. 

(a]  It  need  hardly  be  added  that  if  tie  tioned  in  the  document  is  plain  and  nnam- 

dmcription  applies  with  aubatantial  acca-  biguoni,batthereeiisttwootmorethinga 

ncy  to  only  ooe  person  or  thtug,  evidence  or  penons  to  whom  such  description  applies 

to  show  that  the  deacription  was  intended  with  substantial  accoiacv,  then  evidence 

to  apply  to  some  other,  will  not  he  ad-  of  declarationa  of  intent  by  the  testator  or 

mitted.    Thaa  if  one  devise  property  to  his  ^:t«Dtor  will  be  received  to  show  which  he 

"nephew*  and  nieres,"  and  it  is  proved  intended,  aa  well  as  evidence  of  facts  Irom 

that  he  baa  no  nephews  or  nieces  of  his  which  such  intent  may  be  inferred.     S* 

own,  but  there  are  nieces  and  nephews  of  Wolverton  Uortgaged  Estate*,  L,  E.  7Ch. 

hi*  wife,  evidence  wUl  not  he  admitted  Div.  197  ;  Uoeeleyc. Martin, S7  Ala. SIS; 

to  show  that  he  was  on  bad  terma  with  Moras  v.  Steama,  131  Mass.  SS0 ;  Lovqoy 

his  wife'*  ne^^wa  and  nieces,  and  there-  v.  Lovett,  1S4  Id.  S70 ;  Hoar  a.  Gonl^ing, 

fois  probably  did  not  Intend  the  gift  to  118  Id.  183 ;  Chester  Emery  Co.  «.  Liuw, 

them.     Bherrstt  r.   Mountford,   L.  R.  8  119  Id.  424  ;  Putnam  if.  Bond,  100  Id.  SB ; 

Oh.  App.  B28.     So  evidence  ia  inadmis-  Hall  e.  Davia,  Sfl  H.  H.  GSB  ;  Hornn  e. 

eible  to  prove  that  the  grantee  named  in  Burrows,  4fi  Wia.  211  ;   Ganson  e.  Madi- 

the  deed  ia  not  the  one  intended  hy  the  gan,  IG  Id,  144.     The  case  of  Kingsford  e. 

grantor.     Whitmorc  p.  Learned,  70  Me.  Hood,  IOC  Mass.  i9b,  decides  that  when  it 

S78.     Of.  Clark  n,  CUrt,  3  tea  (Tenn. ),  ia  proved  thnt  two  people,  father  and  eon, 

733  ;  Vreelnnd  v.  Williams,  39  N.  J.  £q.  bear thesamenamr, which isthenanteoflha 

7S4;  Homer  V.  Sdllwell,  3GN.  J.L.SOi.  grantee  in  ■  deed,  declarations  uf  the  gtan- 

The  rollowlng  caaea  aupport  the  mle  as  tor  made  at  the  time  the  deed  ia  drawn 

etated  !□  the  text,  tapra:   That  when  the  up,  aa  to  which  of  the  two  he  intended 

dascription  of  an;  seraon  or  thing  nen-  tfioold  be  the  grantee,  are  inadnistiUek 
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intention,  whether  made  before  or  after  the  making  of  the  will, 
are  alike  inadmlBBihle.'  Those  made  at  the  time  of  making  the 
will,  when  admitted  at  all,  are  admitted  onder  the  general  rules 
of  evidence  applicable  alike  to  all  written  instnmtents. 

§  291.  DaoUr&tioiiJi  In  aid  of  interprabttton.  Bnt  declarations  of 
the  testator,  proving  or  tending  to  prove  a  material  fact  collateral 
to  the  question  of  intention,  where  Huch  fact  would  go  in  aid  of 
the  interpretation  of  the  testator's  words,  are,  on  the  principles 
already  stated,  admissibl&  These  cases,  however,  will  be  found 
to  be  those  only  in  which  the  description  in  the  will  is  unam- 
biguous in  its  application  to  any  one  of  several  subjects.^  (a) 

*  Wi^nm  on  Willi,  pL  101,  187  ;  Brown  v.  &ltonitall,  8  Uet  423,  426  ;  Tnutew, 
&c.  ».  Paulee,  IG  N.  H.  317,  3S0. 

'  Wigram  on  Wills,  pL  104,  194, 195.  This  learned  writer'B  Gmtml  CbncJunons, 
u  the  Tsault  of  the  whole  matter,  wbioh  he  has  to  ably  diaciuaed  in  the  treatise  jnet 
cited,  are  "  (1.)  That  the  eridence  of  material  hctt  ia,  in  all  OMea,  admiaiible  in  aid 
of  the' expositioQ  of  a  will.  (2.)  That  the  legitimate  porpoM*  to  wbioh  ~  i»  tuecati/m 
—  locb  evldeace  le  applicable,  are  two  ;  namely,  j&i(,  to  determine  whether  the  wordi 
of  the  will,  wiUi  rei^nce  to  the  facU,  admit  of  being  conatned  in  their  primary 
■enoe ;  and,  suondly,  if  the  facta  of  the  caae  ozciwb  the  prfniarr  m«Miiiig  of  the  words, 
to  determine  whether  the  intenUon  of  the  testator  ia  certain  in  any  other  sense  of 
which  the  wonb,  with  reference  to  the  facta,  ore  capable.  And,  (!.]  That  intention 
esDDot  be  nrerred  in  rapport  of  a  nitl,  except  in  the  special  atsei,  which  are  stated 
under  the  SaTsntb  Proposition"  (sea  ruprti,  {  887,  a.) ;  namely,  case*  "where  tbe 
object  of  a  tsstotor'B  bounty,  or  the  anlgect  of  dispositioD  (,i,  t.  the  penon  or  Min^  in- 
tended), ia  deecribed  In  terms  which  an  applicable  indiSerenUy  to  more  than  one 
person  or  thing."  Id.  pL  211-S14.  And  he  insists,  '■  (1.)  lltat  the  Jodgment  of  a 
. ji_i — !i,  _t__ii !._  _! — 1_  J. _,___.._..  .._.  •  *- »„^i5etronieat  J 


I-ISB; 

■nd^dtheprice, thenttenfofthegrantoT  Leonnd  v,  Davenport,  GS  How.   (N.  Y.) 

was  immaterial,  as  the  deed  wootd  pasa  the  Pr.  SSi  ;   Dnnham  v.  Averill,  45  Conn. 

land  to  the  father,  and  if  it  eonied  to  tbe  «tl  ;  Colette's  Estate,  Myrick's  Prob.{CaL) 

betMiit  of  the  son,  it  must  be  by  the  inteut  US.     Evidenoe  of  the  intention  of  the  tes- 

of  the  fathtr,  not  the  grantor.     It  is  sub-  tator  ta  also  admianble  where,  by  statnte, 

mitted,  however,  that  the  intent  of  the  the  omissioD  of  a  child  from  tbe  will  of  ita 

gnntor  wm  the  precise  point  in  iasue.     If  parent  is  prcanmed  to  hare  been  tinintan. 

he  intended  the  deed  to  be  to  the  father,  the  tionaU  CouTeTMs.Walei,  4  Allen  (Masa.), 

land  passed  to  tlie  htiier ;  if  he  intended  612, 

the  deed  to  be  to  tbe  son,  then  the  Und  (a)  In  Earta  b,  Hibner,  6G  HI.  614,  it 

pasaed  to  the  son,  subject,  it  may  be,  if  the  was  held  that  where  a  tettator  in  unam* 

bther  paid  the  price,  to  a  trust  in  favor  of  bigaous  language  devised  a  lot  in  se(tion 

tbe  fattier.    To  decide  this  point  the  gran-  32  of  the  town  of  Jotiet,  parol  evidenoe 

tor's  declanitioiu  would  Mem  to  be  admis-  was  inadmissible  to  ahow  that  he  meant 

Bible.     Cf.  Siinpaon  ti.  Diz,  131  Uaas.  179.  a  lot  in  section  SI.      The  correctnees  of 

When,  however,  the  description  applies  tbe  decision  ia  disputed  with  a  good  d 

with  only  partial  accnncy  to  any  of  the  of  vigor  in  a  note  to  Uie  case  (19  A.  Ij. 

r  property  to  which  it  is  con-  ""         '   '      -•--■• 

It  It  does  ap  ' 


e  court  may  draw  any  inference*  a 

e  intent  of  tbe  teatator,  and  may  rec  ... 

parol    evidence    of    drcamstancea    from  Fitipatrickv.  Fitzpatrick,  SB  Iowa,  674,  - 

which  it  may  draw  such  inferences,  yet  a  case  which  aeern*  to  have  been  carefully 

It  cannot  raeeiTS  direct  evidenoe  of  tiia  consideied,  and  it  worthy  of  perasaL   * 
deoUratJons  in  regard  to  such  peraons  or 
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ThnB,  vhere  laods  were  deviBed  to  John  Claer  of  Galoot,  and 
there  were  father  and  son  of  tibat  name,  parol  evidence  of  the 
testator's  declarations,  that  he  intended  to  leave  them  to  the  son, 
was  held  admisaible. '  So,  where  a  legacy  was  given  to  **  the  four 
children  of  A. "  who  had  six  children,  twc  by  a  first,  and  four  bj 
a  second,  marriage,  parol  evidence  ot  declarations  .by  the  testa- 
trix, that  she  meant  the  latter  four,  was  held  admissible.^  So, 
where  the  devise  was,  "to  my  granddaughter,  Mary  Thomas  of 
Llechloyd  in  Merthyr  parish,"  and  the  testator  bad  a  grand- 
daughter named  Elinor  Evans  in  that  parish,  and  a  great-grand- 
daughter Mary  Thomas,  in  the  parish  of  Llangain ;  parol  evidence 
of  the  testator's  declarations  at  the  time  of  making  the  will  was 
received  to  show  which  was  intended.*  So^  where  a  legacy  was 
given  to  Catherine  Bamley,  and  there  was  no  person  of  that  name, 
but  the  legacy  was  claimed  by  Gertrude  Tardley ;  parol  proof  was 
received,  that  the  testator's  voice,  when  the  scrivener  wrote  the 
will,  was  very  low,  that  he  usually  called  the  legatee  Oatty,  and 
had  declared  that  he  would  do  well  by  her  in  his  will ;  and  there- 
upon the  legacy  was  awarded  to  her.  *  So,  also,  where  a  devise  was 


atrnction,  in  the  eieontion  of  itt  office,  thall,  by  man»  of  extrindo  aHdenoe,  pkM 

itulf  in  the  litiution  of  ths  totator  the  meaning  of  whoM  langtiage  it  la  eallad  upon 
to  declare."  Id.  pi.  S,  tO,  216  ;  Doe  v.  Martin,  1  N.  &  H.  6ii,  par  Parka,  J. ;  a.  c. 
4  B.  &  Ad.  771  ;  Oay  o.  Bharp,  1  M.  A  K.  S02,  p«r  Ld.  Brongham,  C.  See  alM 
BoTa  n.  Williams,  3  Raaa.  ft  H.  S89,  where  jiarol  evidence  <j  the  teetalor'i  property 
and  situation  was  held  admiesible  to  det^rmiDe  whether  a  baqneat  of  itock  was  in- 
tended »M  a  epecific  or  a  Decuniar;  iegUy.  Theae  rules  apply  with  equal  fone  to  the 
interpretation  of  ereiy  oUier  private  insbument. 

■  Jones  V.  Newman,  1  W.  R1.  60.  See  also  Doe  v.  Beynon,  4  P.  fc  D.  198  ;  Doe  n. 
Allen,  t  P.  &  D.  220,  Bat  where  the  testator  devised  to  his  "  grandson  Rnfoa,"  and 
there  were  two  of  that  name,  the  one  UgitimaU,  who  lived  in  a  foreign  land,  and  whom 
he  had  seen  only  once  and  when  a  child,  and  the  other  aUgiiimate,  living  with  him, 
end  whom  he  had  brought  np  and  educated  ;  it  waa  held,  that  the  words  were  legally 
applicable  only  to  the  Ug^inuiit  grandson,  ond'that  parol  evidence  to  the  contrary  was 
not  admisaible.     Doe  n.  Taylor,  1  Allen,  111  (N.  Bnina.},  Street,  J.,  duamtieitte. 

■  Hampahira  r.  IMerce,  2  Ves.  216. 
»  Thomas  tr.  Thomas,  8  T.  R.  971. 

1  Beaumont  v.  Fell,  2  P.  Wms.  141.  The  propria^  of  raceiTlng  eridenoe  of  the 
tettttor's  declarations,  in  either  of  the  two  last-cited  caaee,  was.  aa  we  have  jnat  seen 
Itupm,  f  33S,  n.l,  strongly  qnaetioued  by  Lord  Abinger  (in  Hiaoocks  «.  Hiacocktt  S 
H.  A  W,  S71),  who  thought  them  at  vananco,  in  this  paiticniar,  wi^  the  decision  in 
HillcT  n  Trvfort,  S  Bing.  244,  which,  he  obeerved,  wa«  a  decision  entitled  to  great 
weight.  But  upon  the  case  of  Beaumont  v.  Fell,  it  haa  tteen  correctly  rsourked,  that 
"the  evidence,  which  is  confessedly  admissible,  would,  in  conjunction  with  the  will 
itself,  show  that  there  wai  a  devise  to  Catherine  Esmley,  and  that  no  inch  penon  ex- 
isted, bat  that  then  was  a  claimant  named  Gertnide  Yardley,  whom  the  testator  ueuail  j 
called  GatlT.     In  this  state  of  the  cote,  the  question  would  be,  whether,  upon  the 

Srinciple  oi  faita  dtmondratio  turn  noat,  the  eamame  of  Eamley  being  rejected,  the 
hristian  name,  if  correct,  would  itfietf  be  a  sufficient  indication  of  the  devisee ;  and 
if  lo,  whether  Oatty  satisfied  that  indication.  Both  these  qoeationa  leave  untouched 
the  geneisl  qnegtion  of  the  admissibility  of  evidence,  to  show  the  process  by  which 
Oatty  paned  into  Katty,  and  from  Katcy  to  Catheiine."  See  PhiL  &  Am,  on  Evid.  - 
p.  729,  n.  (2).  It  is  not  eaer,  however,  to  perceive  why  extrinsic  evidence  of  the  te«- 
tator'a  declared  intentions  of  beneficence  towaids  an  indindoal  i*  not  aa  adiniaaiU% 
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to  **  the  second  sou  of  Charles  Weld,  of  LalvoHh,  Esq.,"  and  there 
was  no  person  of  that  name,  but  the  testator  had  two  relatives 
there,  bearii^  the  names  of  Joseph  Weld,  and  Edward-Joseph 
Weld,  it  waa  held,  upon  the  context  of  the  will,  and  upon  ei- 
trinsic  evidence,  that  the  second  son  of  Joseph  Weld  was  tlie 
person  intended.  So,  where  a  bequest  was  to  John  Newbolt, 
second  son  of  William-Strangwajs  Mewbolt,  Yicar  of  Somerton; 
and  it  appeared  aliunde  that  the  name  of  ttie  vicar  was  William- 
Robert  Newbolt,  that  his  second  son  was  Henry-Robert,  and  that 
bis  third  son  was  John-Pryce;  it  was  held  that  John-Pryco  was 
entitled  to  the  legacy."  So,  where  the  testatrix  gave  legacies  to 
Mrs.  and  Miss  B.  of  H.,  widow  and  danghter  of  the  Eev.  Mr.  B. ; 
upon  the  legacies  being  claimed  by  Mrs.  and  Miss.  W.,  widow 
and  daughter  of  the  late  Rev.  Mr.  W.  of  H.,  it  was  held,  that  they 
were  entitled ;  it  appearing  aliunde  that  there  were  no  persons 
literally  answering  the  description  in  the  will,  at  its  date ;  but 
that  the  claimants  were  a  dau^ter  and  granddaughter  of  the  late 
Rev.  Mr.  B.,  with  all  of  whom  the  testatrix  had  been  intimately 
acquainted,  and  that  she  was  accustomed  to  call  the  claimant  by 
the  maiden  name  of  Mrs.  W.^  The  general  principle  in  all  these 
cases  is  this,  that  if  there  be  a  mistake  in  the  name  of  the  devisee, 
but  a  right  description  of  him,  the  court  may  act  upon  such  ri^t 
description/  and  that  if  two  persons  equally  answer  the  same 
name  or  description,  the  court  may  determine,  from  the  rest  of 
the  will  and  the  surrounding  circumstances,  to  which  of  them  the 
will  applies.*  ^ 

§  292.  TiHgo.  It  is  farther  to  be  observed,  that  the  rule  under 
consideration,  which  forbids  the  admission  of  parol  evidence  to 
contradict  or  vary  a  written  contract,  is  not  infringed  by  any  evi- 

u  evidence  Is,  tliat  he  Died  to  i^esk  of  bim  or  addresa  Um  u  hta  md,  or  godson,  or 
adopted  child  ;  wbsu  ths  otgect  in  both  cases  ii  to  ascertain  which  of  sevenl  demon- 
■trations  is  to  be  retained  ae  tnie,  and  which  rq'ected  as  (sIm.  Now  the  evidence  of 
iinch  declarations,  in  Beaumont  v.  Fell,  went  to  show  tha.t  "  Eamle;  "  was  to  be  rajected 
as  fal»a  daaoiutraiio;  and  the  other  evidence  went  to  dealgiiate  the  indiridnsl  intended 
by  the  word  "  Catherine ; "  not  by  adding  words  to  the  will,,  but  by  showing  what  the 
word  used  meant  See  infra,  S  SOO  ;  Wigram  oa  the  Interptetation  of  WilU,  pp.  128, 
12S,  pi.  lee.  See  also  Baylis  «.  Attomry-GeDeral,  2  Atk.  2S9  ;  Ablot  v.  Hanie,  3 
Vei.  148  ;  Doe  d.  Oxenden  p.  Cbicheetar,  1  Dow,  05.  9S ;  Duke  of  Domet  v.  Lord 
Eawatden,  8  Curt  80  ;  Traateea,  &c  ».  Peaslee,  IB  N.  H.  817  ;  Doe  r.  Hubbard,  16 
<J.  B.  248,  per  Ld.  Campbell. 

•  Newbolt  V.  Prftx,  14  Sim.  864.  *  Lee  v.  Pdn,  4  Hare,  251  ;  B  Jnr.  247. 

•  On  the  other  band,  if  the  name  Is  right,  but  the  de*criplion  is  wrong,  the  name 
will  be  regarded  an  the  best  evidence  of  the  tertator'a  intention.  Thna,  where  the  tes- 
tator hod. married  two  wives,  Harj  and  Caroline,  inccessively,  both  of  whom  survived 
him,  and  he  devised  an  estate  to  his  "dear  wife  Caroline,  the  latter  was  held  en- 
titled to  take,  thoQgh  she  wu  not  the  tme  wife.  Doe  v.  Boast,  12  Jar.  SB.  [Andrews 
V.  Dyer,  81  Me.  105.1 

•  Blnudell «.  Gladstone  1  PhiL  Ch.  279,  288,  per  Pattwos,  J, 
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dence  of  known  and  eitablUhed  utagt  reBpecting  the  subject  to 
which  the  contract  relates.  '  To  such  usage,  aa  well  as  to  the 
lex  loci,  the  parties'  may  be  supposed  to  refer,  just  as  the j  are  pre- 
sumed to  employ  words  ia  their  usual  and  ordinary  aignthcation ; 
and  accordingly  the  rule  is  in  both  oases  the  same.  Proof  of 
usage  is  admitted,  either  to  interpret  the  meaning  of  the  lan- 
guage of  the  contract,  or  to  ascertain  the  nature  and  extent  of 
the  contract,  in  the  absence  of  express  stipulations,  aad  where  the 
meanii^;  ia  equivocal  and  obscure.  ^  (a)  Thus,  upon  a  contract  for 
a  year's  service,  as  it  doea  not  in  terms  bind  the  party  for  every 
day  in  the  year,  parol  evidence  is  admi^ible  to  show  a  usage  for 
servants  to  have  certain  holidays  for  themselves.'  So,  where  the 
contract  was  for  performance  as  an  actor  in  a  theatre,  for  three 
yeartf  at  a  certain  sum  per  week,  parol  evidence  was  held  admis- 
sible to  show  that,  according  to  uniform  theatrical  usage,  the 
actor  was  to  be  paid  only  during  the  theatrical  »ea»on  ;  namely, 
during  the  time  while  the  theatre  was  open  for  performance,  in 

1  9  Path,  on  Old.  by  Emu,  Apoi.  No.  ztL  v.  187;  a  Smnn.  669,  per  Stonr,  J. ;  11 
Sim.  629,  per  Puka,  B.  ;  4  EMt,  Ufi,  per  Ld.  EllenbMOQffhi  Cotter  b.  Powell,  6  T.  R. 
sao ;  Vilknce  «.  Dewa^  1  Ounpb.  MB  ;  Noble  *.  Eemiow>;,  3  Doog.  SIO  ;  Bottom- 
1e7  V.  ForbM,  e  Bing.  N.  C.  121 ;  9  Soott,  880  :  Elli*  v.  Tbompaoo,  S  U.  &  W.  US  ; 
pott,  Tol.  iL  is  2S1,  252,  ud  notei.  The  naege  miut  be  general  in  the  vhole  city  or 
place,  or  onioug  all  peraoiu  in  the  tnde,  and  not  the  neage  of  a  particular  rUn  only,  at 
the  conne  of  practice  in  a  particnlar  offioa  or  bank,  to  miom  or  which  the  ptfty  it  ■ 
ttnaiai.     OaW  ■■  Lloyd,  S  B.  A  a  TBS. 

*  Beg.  V.  Stoke  upon  Treat,  6  Q.  B.  S08. 

(a)  Thni  it  ha*  been  held  that  when  BoblnNO  e.  United  8tatei,  18  Wall.  (V. 

the  contract  is  ligned  by  one  as  broker,  it  S. )  3<I3.     The  piindide  ia  that  a  na^e, 

ia  allowable  to  ghe  evidence  of  a  coatom  when  it  la  reaionably  nnifonn  and  well 

in  that  particular  trade  by  which  a  broker  settled,  not  in  opposition  to  fiied  nilea  of 

who  doee  not  dtwloee  Uie   name  of  hia  Uw,  and  not  in  contradiction  of  the  ei- 

Cincipal  Is  liable  as  principaL     Fleet  t>.  press  terms  of  the  contract,  is  deemed  to 

urton,  L.  B.  7  Q.   B.   1 20.     Bo  where  form  a  part  of  the  contract  and  to  enter 

the  contract  is  signed  by  a  firm  "at  agents  into   the  intention  of  the  parties,  if  it 

to  merchants,"  evidence  is  admissible  of  a  is  well  ertablished  and  known   to  the 

custom  of  the  trade  i>f  which  an  agent  parties,  for  in  each  ■  case  it  must  be  sop- 

who  does  not  disclose  the  name  of  his  posed  that  their  contract  was  made  in  r^> 

E'.ncipal  within  a  certain  time  shall  be  erence  to  it     Newhill  d.  AppletoD,  114 

bleasprinoliML  Entchinson  v.  Tatham,  N.  Y,   148;  Walls  «.  BaUey,  49  N.  Y. 

L.  R.  8  C.  P.  48S.  4S4,  4<tB.     When  the  contract  U  made  in 

So.  to  explain  the  meaning  of  the  terms  a  foreign  slate,  the  cnttom  must  be  one 

"  spoiled  lumber,"  or  "horn  chains,"  evi-  which  exista  or  is  known  In  the  place 

dence  of  the  general  owge  of  these  terms  where  the  contisct  is  made.     Byrne  b. 

among  the  trule  is  ndmuslbla.     Hsrrie  e.  Usssssoit  Packing  Co.,   187   Haas.   SIS. 

Batbbun,  8  Abb.  (N.  Y.)  App.  Dec.  326  ;  The  usage  matt  be  known  to  the  persons 

8weH  ti.  Shamway,   lOS  Hut.  SGG.     So,  songht  to  be  charged  by  it,  but  that  this 

when  the  oontntot  ie  for  the  delivery  of  a  knowledp  is  prssamsd  from  the  existence 

namber  of  bunhels  of  wheat,  not  stating  of  the  widespread  snd  established  cnstom 

whvtber  the  deliverv  it  to  be  in  sacks  or  in  in  the  place  where  the  parties  are  or  do 

bulk,  evidence  le  admissible  of  a  usage  of'  bnsinera.     Mooney  o.   Howard  Ins.  Co, 

the  tmde  to  deliver  in  lacki,  as  this  only  1S8  Mass.  S7fi. 
■applies  a  donbtfol  term  of  the  eontnet. 
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each  of  thoee  years.'  So,  where  a  ship  is  varranted  "  to  depart 
with  convoy,"  parol  evidence  is  admiBsible  to  show  at  what  place 
convoy  for  soch  a  voyage  is  usually  taken ;  and  to  that  place  the 
parties  are  presumed  to  refer.*  So,  where  one  of  the  subjects  of 
a  oharter-puty  was  ^  cotton  in  bales, "  parol  evidence  of  the  mer- 
cantile use  and  meaning  of  this  term  was  held  admissible."  (5) 
So,  where  a  promissoiy  note  or  bill  is  payable  with  grace,  parol 
evidence  of  the  known  and  established  usage  of  the  bank  at  which 
it  is  payable  is  admissible  to  show  on  what  day  the  grace  expired.^ 
But  though  usage  may  be  admissible  to  explain  what  is  doubtful, 
it  is  not  admissible  to  contradict  what  is  plain.'  {c)    Thus,  where 

*  Grant  e.  MiAAoi,  U  M.  &  W.  787. 

*  Letholier'i  Caa«,  9  Silk.  4*S. 

S  T&flor  >.  Brign,  Q  C.  &  P.  636. 

*  Renner  a.  Bank  ot  Columbia,  9  Whaat.  SSlj  where  the  deduoiu  to  tltii  point  an 
reviewad  hj  Mr.  Jtutiee  Thoiap«on. 

1  2  C.  B.  IJ.  2iS,  250,  pel  Ld.  Lyudhnnt 

(ft)  OorriBMD  V.  Perrin,  S7  L.  1.  0.  P.  cording  to  the  oiutom   of  broken  and 

S9.     Where  Hit  ot  ft  tnemonndiiiii  of  ds&len  la  mral,  unoouted  t«  ft  prupoaition 

■ale   wa«  u  followa,  "Bought  ISO  tons  which  might  be  accepted  or  rejected  bj 

madder,  12^,  flm*.,"  it  m&j  be  abown  Uut,  either  side,  and  which,  until  rejected  or 

among  dsaien  in  madder,  in  moll  ft  oon-  accepted  b^r  both,  wm  left  open.      This 

tract  121  meani  121  centi  par  pound,  and  showing  wu  objected  to,   the  objection 

ezpreeMid  the  piice  of  the  madder.     Dsna  aont^ned,  and  an  ezcoption  taken  by  tha 

s.    Fiedler,    2    Eeman,    40 ;    Btown    p.  defendant,  bat  on  appeal  not  taatalned, 

Broolu,  ZS  Pa.  St.  210  ;  Allan  «.   Com-  the  oonrt  aapng  that  the  terms  of  the 

■toek,  17  Oa.'  GB4 ;  Brown  ».  Bjrae,  20  note,  however  compnhenitTe,  are  of  do 

Ens.  Law  It  Eq.  247  ;  8  El.  Jc  BL  70S.  importance,  auiaas  the  peraona  signing  it 

And  a  similar  rale  was  applied  to  deter-  wure  in  fact  the  hrokera  or  agents  of  the 

mining  the  mode  of  meaHunng  the  amount  party  for  whom  they  profesMa  to  act,  nor 

of  freQ(ht  [n  a  bill  of  lading.     Russian  uolen  the  contiaot  axpraseed    by  those 

Steam.  Sky.  Co.  v.  Silra,  IS  0.  B.  it.  0.  terms  was  one  which  they  were  aothorixed 

010.  to  make,  and  if  so,  no  uaaga  coold  control 

(«)  Jledden    «.    Boberti^     184    Maaa,  the  rule  of  law  applicable  to  its  construc- 

88  i   Brown  p.   Foater,   118  Haaa.    ISA ;  tion.     So,  where  an   inauraDoe  company 

Htftm  V.  K.  E.  Marine  Ina.  Co.,  8  Cliff,  insured   on  a  form  of  policy  which   pro- 

318  ;  Schenck  v.  Oriffln,  SS  N.  J.  L.  402  ;  Tided  that  no  riak  waa  to  be  binding  until 

Spean  v.  Ward,  4S  Ind.  641 ;   Ifartin  s.  accepted  by  the  oampaoy  and  endorsed  on 

Union  Pacific  R.  R.  Co. ,  1  Wy.  Terr.  148;  the  poUcy,  and  the  pfaintifT  proved  an 

Winn  IT.   Chamberlin,   83  Vt.  S18  ;  Sy  oral  contract  of  insarance,  which  was  to 

monds  V.    Lloyd.  6    C.   B.   N.    a.   0B1  ;  last  untit  Uie  contract  of  insurance  waa 

Beacon  life  &  Fira  Aaanrance  Co.  v.  Gibb,  pat  in  format  shape  by  endoraemrnt  on  ao 

1  Hoc.  P.  C.  IT.  a.  78  1  9  Jur.  n.  a.  186;  open  policy,  the  defendant  was  not  nl- 
Whitmore  v.  The  Sonth  Boston  iron  Oo.,  lowed  to  show  a  tiaage  to  make  all  ajipli- 

2  Allen  (Uaas.),  62.  In  a  leoent  ease,  in  cations  in  writing,  for  anch  usage,  u  it 
the  United  States  Supreme  Court,  it  ia  said  merely  ihowed  what  most  people  did,  was 
that  the  principle  ia  that,  while  parol  evi-  Immaterial,  and  If  it  waa  intended  to 
dence  of  custom  or  osage  la  sometimes  ad-  prove  that  an  oral  ftpplication  waa  illegal, 
missible  to  explain  such  tsrms  in  the  waa  contrary  to  the  law,  and  therefore  in< 
contract  aa  are  doabtfal.  It  ia  not  admia-  admissible.  Emery  v.  Boston  Murine  Ins. 
aible  to  oontndict  what  ia  plain,  or  to  add  Co.,  13S  Haas.  S9S.  Where,  in  an  ac- 
new  terms.  DeWitt  e.  Berry,  184  U.  S.  tion  against  warehoosemen  for  the  non- 
812.  And  to  the  same  effect  la  Bigelow  v.  delivery  of  property  bailed  to  them,  the 
legj^,   102  N.  Y.  664,  where  the  dafeo-  defence  was,  that  the  property  had  been 
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a  policy  vta  made  in  the  neaal  form,  upon  the  ship,  her  tackle, 
apparel,  boats,  Ac,  eridoDce  of  usage,  that  the  underwtitera 
never  pay  for  the  loss  of  boats  slung  upon  the  quarter,  outside 
of  the  ship,  was  held  inadmissible."  So,  also,  in  a  libel  tn  rem 
upon  a  bill  of  lading,  containing  the  nsnal  clause  "the  dangers 
of  the  seas  only  excepted,"  where  it  was  articulated  in  the  answer, 
that  there  was  an  established  usage,  in  the  trade  in  question,  that 
the  ship-owners  should  see  the  merchandise  properly  secured  and 
«towed,  and  that  this  being  done,  they  should  not  be  liable  for 
any  damages  not  occasioned  by  their  own  neglect ;  it  was  held, 
that  this  article  was  incompetent,  in  point  of  law,  to  be  admitted 
to  proof.* 

*  Blickett  s.  The  Eo^ril  Exoh.  ANnruoe  Co.,  i  Cr.kJ.  S4i.  80,  where  the  wTi^ 
ten  coutnct  wu  for  "prime  uDged  bacon,"  and  erideuce  iraa  offered  to  prove  that  by 
the  DugB  of  the  tnde,  e  certein  latltade  of  detetiontiaii,  called  STerage  taint,  wai  al- 
lowed to  enbeiit,  before  the  bacon  ceaia  to  anewer  the  detcription  of  prime  bacon,  h 
wu  held  ioadmuaible.  Vatea  v.  Fjm,  S  Taoiit.  440.  So,  aleov  parol  andenoe  ha*  been 
held  inadmiauble  to  prore,  that  b;  the  woide  "  glaM  mn  in  caeka,"  in  the  meoionui- 
dmn  of  exMptad  uticlea  in  a  Are  policy,  according  to  the  common  vndcntuiding  and 
ntun  <rf  inaiuen  and  inmnd,  were  meant  each  ware  in  open  caeka  onW.  Bend  v.  The 
GeoraU  In*.  Co.,  Snp.  Ct  New  York,  1648,  1  N.  Y.  Lag.  Ob*.  12.  But  ire  GiaT  «. 
tU^,  1  BtotT,  G74  (injTO,  {  805,  n.). 

■  The  Bcbooner  "  BeMidt^"  S  Surnn,  MT.  In  thi*  caae,  the  docbine  on  thi*  rabject 
waa  thna  briefly  bnt  energsticdly  eiponndcd  and  limited  by  Ui.  Jnatioe  Story  :  "  1 
own  myself,"  Mid  he,  "  no  ftiend  to  the  almort  indlsorimlnnta  habit,  of  late  yean,  of 
letting  np  particular  niage*  or  cnitoma,  inalmoatall  kindi  of  buiiiiaaand  trade,  to  con- 
trol, vary,  or  annal  the  general  Uabilitie*  of  paitiea  nnder  the  common  taw,  an  well  ai 
nnder  the  conunerclal  Uw.  It  hae  long  appeared  to  ma,  that  there  ia  no  imalt  dangei 
in  admitting  each  looae  and  inconclnnTe  naagea  and  cnatomi,  oftni  unknown  to  putic- 
nlar  partiea,  and  ahny*  liable  to  great  niiiUDdentaiiding*  and  mieinteipret^tiDiu  and 
abam,  to  outweigh  the  well-known  end  w^-*attled  priudplea  of  la*.  And  I  inoica 
to  Bnd,  that,  of  late  yean,  the  cpnrti  of  law,  both  in  En^nd  and  in  America,  have 
been  diapoaed  to  narrow  the  limit*  of  tite  opentioo  of  (neh  uaa«  and  cnatom^  and  to 
di*conntenanc«  any  fnrthor  ertendon  of  them.  The  trne  andapiiiopriata  office  of  a 
uaige  or  cnstom  ia,  to  interprvt  the  othiffwiaa  indeterminate  intentioua  of  partiea,  and 


tiona,  but  (itaa  mere  Imptieatloni  and  preaumptinH^  and  act*  of  a  doubtful  or  M]uiTo- 
cal  character.  It  may  ^eci  b«  admitted  to  aaeertain  the  true  meaning  of  ■  perticnlar 
word,  or  of  particular  worda,  in  a  given  inatrument,  when  the  woiil  or  word*  bare  raii- 
oug  seuN*,  aome  common,  aome  qunlifled,  and  tome  technical,  accordiug  to  the  anbject- 
matter  to  which  they  are  applied.  But  1  appreband  that  it  never  ctu  be  proper  to 
reaort  to  anynao^  or  custom  to  contiol  or  vair  the  poaitive  atipuUtiona  iu  a  written 
contract,  and,  a  fortiori,  not  in  order  to  coutraifict  them.     An  exprraa  contract  of  the 

Crtiea  ia  always  admissible  to  anperaede,  or  vary,  or  control  a  a*age  or  custom  ;  for  the 
ter  may  alwaya  be  waived  at  the  will  of  the  pailie*.  Bnt  a  written  and  eipreaa  con> 
tnct  cannot  be  controlled,  or  varied,  or  contradicted  by  a  naaga  or'  cnatom ;  for  that 
would  not  only  be  to  admit  parol  evidence  to  control,  vary,  or  conttailict  written  con- 
tracta,  but  it  would  be  to  allow  mere  preeamptiona  andimplieatioD*,  properly  ariaing  in 
the  absence  of  any  positive  eipreniona  of  iuteution,  to  control,  vary,  or  conttadjct  the 
moat  rormal  and  delibenta  written  declantious  of  the  pertua."    3ee  also  Taylor  p. 

the  pUintiffdld  not  claim  that  the  prop-  P.  R.  R.  Co.,  11  Cnah.  (Mass.)  70,  78. 

erty  had  in  &ct  been  delivered   to  any  Had  there  been  an  actnal  delivery  to  a 

person,   evidence  of  the  umgs  of  other  third  iierson  by  the  warehouseman,  q-amrt 

warebousemen  of  taking  receipt*  from  per-  how  tar  such  evidenM   of  general   naan 

Bous  to  whom  property  was  delivered  ia  might  not  be  admlanble  to  ahow  negu- 

D,„„z,d,  Google 
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§  2dS.  Usags  in  mm*  of  statntaa,  ohoitera,  and  deeds.  The  rea- 
sons which  warrant  the  admission  of  evidence  of  usage  in  any 
case,  apply  equally,  whether  it  be  required  to  aid  the  interpreta- 
tion of  a  ttatute,  a  public  charteTy  or  a  private  deed ;  and  whether 
the  usa^  be  still  existing  or  not,  if  it  were  contemporaneous  with 
the  instrument.^  And  where  the  language  of  a  deed  is  doubtful 
in  the  detoription  of  the  land  conveyed,  parol  evidence  of  the  prac- 
tical interpretation,  by  the  acts  of  the  parties,  is  admissible  to 
remove  the  doubt.^  So,  evidence  of  former  transactions  between 
the  same  parties  has  been  held  admissible  to  explain  tlie  meaning 
of  terms  in  a  written  contract  respecting  subsequent  transactions 
of  the  same  character.  ^ 

§  294.  To  annex  inotdenta.  Upon  the  same  principle,  parol 
evidence  of  usage  or  custom  is  admissible  "  to  annex  incidenit, "  as 
it  is  termed  ;  that  is,  to  show  what  things  are  customarily  treated 
as  incidental  and  accessorial  to  the  principal  thing,  which  is  the 
subject  of  the  contract,  or  to  which  the  instrument  relates.  Thus, 
it  may  be  shown  by  parol  that  a  heriot  is  due  by  custom,  on  the  death 
of  a  tenant  for  life,  though  it  is  not  expressed  in  the  lease.*  So, 
a  lessee  by  a  deed  may  show  that,  by  the  custom  of  the  country, 
he  is  entitled  to  an  away-going  crop,  though  no  such  right  is 
reserved  in  the  deed.*  (a)  So,  in  an  action  for  the  price  of  tobacco 

I,  9  C.  ft  P.  S26  ;  Smitb  >.  WilKm,  S  B.  ft  Ad.  723 ;  3  Stark.  Evid.  605  ;  Pirk 
I.  0.  3,  pp. 

1  Suidf.  a  c.  1 


OQlOb  0.  3,  pp.  80-60]  pM(,  vol.  il  [7th  ed.1  f  SSI  j  Hone  v.  Hntnil  Bafeiy  loi.  Co., 


>  Withoell  s.  Oartlum,  6  T.  B.  38S;  Stunmers  e.  Dixon,  7  Eaat,  SOO  ;  Wadlev  v. 
BftjliM,  E  Tuuik  7G3  ;  3  Inst.  389 ;  Stndling  e.  HoTffan,  Plowd.  S05,  od.  calc. ;  Hey- 
don't  Cue,  S  Co.  7  ;  Weill  v.  Porter,  2  Biug.  N.  O.  729,  per  Tindal,  C.  J.  ;  Duke  of 
DeTonaliire  v.  Lodge,  7  B.  ft  C.  8fl,  88,  10  ;  Chad  v.  Tiliied,  3  Brod.  ft  Bing.  403  ; 
Attomey-OeDeral  b.  Boston,  0  Jur.  SS8  ;  B.  0.  2  Eq.  Rep.  107  ;  ¥tmx  r.  Staokpole,  6 
Qreenl.  lEl ;  Ueriun  v.  Hu«en,  2  Barb.  Ch.  232. 

*  Stone  e.  Clark,  I  Uetcalf,  87S ;  Uringston  v.  Tenbroeck,  10  Johns.  14,  22,  28  ; 
Cooke  r.  Booth,  Cowp.  819.  This  last  case  has  been  repeatedly  disapproved  of,  and 
ma;  be  eoiuidec^d  as  OTemiled  ;  not,  however,  in  the  principle  it  aitserts,  but  in  the 
application  of  the  principle  to  that  case.  See  Pha  jb  Am.  on  Evid.  747,  n.  (1)  ;  1 
Bngd.  Vend.  (8th  ed.)  210  [256];  Cambridge  k.  Lexington,  17  Pick.  322;  Choate  v. 
Bumham,  7  Pick.  274  ;  Allen  v.  Eingibnry,  IS  Pick.  239  ;  i  Craiee's  Dig.  tit.  32, 
c.  SO,  S  23,  n.  (Greeulesfs  ed.)  r2nd  A  1867,  vol.  iL  p.  EB8,  and  n.]. 

•  Bourne  v.  Qatliff,  11  Gt.  APin.  46,  69,  TO. 
'  White  r.  Sayer,  Palm.  211. 

'  WigglegwortE  v.  Dallison,  1  Dong.  301 ;  1  Smith's  Lead.  Cas.  800  ;  1  Bligh,  237  ; 
Senior  v.  Armytage,  Holt's  S.  P.  Ca^  1S7;  Hntton  v.  Warren,  1  M.  ft  W.  486. 

(a)  And  though  there  is  n 
In  the  deed,  it  may  be  ahow 
thut  the  growing  crop*  wen 
Merrill  v.  Blodgett,  84  T  . 

ttoss  r.  Stahler,  38  Pa.  St.  261 ;  Harbold  non-delivery  of  ttte  castinn  according  to 
e.  Euater,  44  Pa.  St  802.  It  has  been  contract  was  caused  by  tne  delay  occa- 
held  in  a  eaee  where  one  contracted  to  sioned  bv  alterationa  in  the  patterns  pro- 
famish  iron  castiDge  at  a  certain  day  to  vided.  Florencs  Machlns  Co,  «.  Daggetti 
snotlier,  the  patterns  to  be  fumiihed  by  18S  Haas.  682. 
TOL.  L  — !6 
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sold,  eridence  was  held  admiBsible  to  show  that,  b;  the  usage  of 
the  trade,  all  sales  were  by  sample,  thoof^  not  so  expressed  in  the 
bought  and  sold  notes.'  This  eridence  is  admitted  on  the  prin- 
ciple, that  the  parties  did  not  intend  to  express  in  writing  the 
whole  of  the  oontract  b;  which  they  w«re  to  be  bound,  but  only 
to  make  their  contract  with  reference  to  the  known  and  estab- 
lished usages  and  customs  relating  to  the  subject-matter.  Bat, 
in  all  cases  of  this  sort,  the  rule  for  admitting  the  evidence  of 
usage  or  custom  most  be  taken  with  this  qualification,  that  the 
evidence  be  not  repugnant  to,  or  inconsistent  with,  the  contract ; 
for  otherwise  it  would  not  go  to  interpret  and  explain,  but  to  con< 
tradict,  that  which  is  written.*  This  rule  does  not  add  new  terms 
to  the  contract,  which,  as  has  already  been  shown,"  cannot  be  done ; 
but  it  shows  the  full  extent  and  meaning  of  those  which  are  con- 
tained in  the  instrument. 

§  295.  Vaaga  to  «xplalB  partlotilu  wordi.  But,  in  resorting  to 
usage  for  the  meaninff  of  particular  wordt  in  a  contract,  a  distinc- 
tion is  to  be  observed  between  local  and  technical  words,  and  other 
words,  (a)  In  regard  to  words  which  are  purely  technical,  or 
local,  that  is,  words  which  are  not  of  universal  use,  but  are  fa* 
miliarly  known  and  employed,  either  in  a  particular  district,  or 
in  a  particular  science  or  trade,  parol  evidence  is  always  receiva- 
ble, to  define  and  explain  their  meaning  among  those  who  use 
thenL  And  the  principle  and  practice  are  the  same  in  regard  to 
words  which  have  two  meanings,  the  one  common  and  universal, 
and  Hxe  other  technical,  peculiar,  or  local ;  parol  evidence  being 
admissible  of  facts  tending  to  show  that  the  words  were  used  in 
the  latter  sense,  and  to  ascertain  their  technical  or  local  mean- 
ing. The  same  principle  is  also  applied  in  regard  to  words  and 
phrases  used  in  a  peculiar  sense  by  members  of  a  particular  reli* 
giouB  sect^    But  beyond  this  the  principle  does  not  extend.     If, 


,  _  _    __  :  Holding  t>.  Pigotii  7  Bing.  465,  i7* ; 

BUckett  V,  The  Rojnl  Eich.  Anur.  Co.,  a  C.  &  J.  244  ;  Came  v.  HorsaMl,  9  C.  A 
E.849. 

•  Supra,  {  281, 

I  The  doctrine  on  Uitt  subject  has  Tecently  brao  very  hUv  revjewv^  in  the  cms  nl 
I«lj  HuwIcT*!  chuitie*.    Thia  lady,  who  was  a  Noaoonfonnut,  in  the  fear  1701,  ooQ' 

(a)  So  it  hu  bean  held  that  evidence  eridanoe  was  adminible  of  the  meaning 

Is  adtniiuiblB  of  the  naage  br  whioh  the  of  teohnieal  wordK  and  phrases  in  the  snV 

junk  trade  underatandi  ^' old  tnetala"  to  ecriptinn-book    basinese   vrherahj  paitin 

include  old  mbber  and  old  naila  and  ragi,  mbacribing  for  books,  contract  to  purchaae 

and  all  articlei  naed  in  tiia  niMiafoctnre  them  nnder  certain    terms  and  stipnla* 

of  paper,     Mooney  ■■   Honard  Ins.  Co.,  tlons.     Hewball  v.  Appletoo,  114  S,  Y- 

ISS  Hut.  37G.    So  it  hu  bean  hdd  that  14S. 
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therefore  a  coatract  is  made  ia  ordinary  and  popular  language, 
to  which  no  local  or  technical  and  peculiar  meaning  is  attached, 

njed  csrtain  ntates  bj  deeds,  in  trust.  Tot  the  benefit  of  "poor  ud  godly  prMchen  oF 
Chriat'a  H0I7  Gospel,  ani!  thair  wiilowa,  aad  "  Tor  the  encouraging  ftnd  [iroiuoting  of 
the  presching  of  Christ's  Holy  Gospel,"  fee  ;  with  the  usual  proTinoi)  Tor  preaurving  a 
p«rpBtu«l  suoceBsion  of  trust***.  AfterwiwU,  in  1707,  by  other  deeds  to  th«  tame  trus- 
tece,  she  msde  proviitnu  for  the  erection  and  support  of  a  hospital  or  Almshonse,  I'or  cer- 
tain  desoriptions  of  poor  penons,  onjaining  ral«a  for  the  garemment  of  the  house,  and 
appointing  the  trustaea  as  the  visitors,  Ac.  ;  and  disposing  of  the  surplus  fuuds  as  in  the 
deeds  of  1704.  The  rules  permitted  the  admission  of  Done  hut  such  as  ware  poor  sud 
pioDsly  diapoaed,  and  oC  the  Protestant  religion,  snd  were  able  to  repeat  the  Lord's 
Fnyer,  the  Ureed,  aud  the  Ten  Command  meats,  and  Mr.  Kdwsrd  Bowles's  Catechism. 
It  w»  allwid  thst  I^dy  Hewley,  snd  all  the  trustees,  whose  rali^^ns  opinions  could 
be  aacertaimd,  believed  in  the  doctrine  of  the  Trinity,  the  Atonement,  and  OnginsI 
Sio.  In  the  ooune  of  time,  howeier,  the  estates  became  Tested  in  trustuei,  the  m^oricy 
of  whom,  though  calling  tJiemsslTes  Preabyteriiuis,  profesMd  Uaitwiau  opiuions,  and 
the  funds  had  lor  some  ysars  been  applied,  to  a  coosiuerable  extent,  for  the  support  of  a 
■aminsry,  and  for  the  bene&t  of  poor  preachera  of  that  deaomination.  When  tue  char- 
it7  was  founded,  the  SUL  9  &  10  W.  III.  c  32,  against  blasuheuiy,  was  in  force,  by 
which  thoM  persons  who  by  preaching  denied  the  doctrine  of  tLe  Trinity  vers  liable  to 
■aTora  peaalttei.  The  olyect  of  the  suit  was,  in  effect,  to  take  this  trust  out  of  the 
hands  of  the  UnitariaDS,  and  to  obtain  a  decUratioo.  that  it  should  be  insuaged  snd 
allied  by  and  for  none  but  Orthodox  Dissenters  ;  and  the  controversy  tamed  chielly 
on  the  quction,  whether  certain  evidence  sas  sdmiasihle,  which  was  offered  to  show 
what  sort  of  persons  were  intended,  in  the  deed  of  1704,  by  "godly  preachers  of  Chrisl's 
Holy  Gospel,"  &c  This  evidence,  in  addition  to  the  <leed  of  1707,  consisted  principally 
of  tht  wUi  of  Lady  Hewley,  the  sermon  of  Dr.  Coulton,  one  of  the  truataes,  which  was 
preached  at  her  funeral,  sad  the  will  of  Sir  John  Hewley,  her  husband  ;  all  containing 
passages  showing  tbst  she  and  the  trustees  were  Fresbytenan*,  believing  in  the  Trin- 
ity, the  Atonement,  and  Original  Sin ;  together  with  the  depositions  of  peraons  conver- 
tBQt  with  the  history  and  Isnguage  of  the  times  when  the  deeds  wer«  exeented,  defining 
the  meaning  then  commonly  attached  to  the  words  in  question,  br  persons  of  the 
donor's  fsith  ;  and  it  was  argued  that  the  persons  whom  she  intended  to  designste  as 
beneGcisries  oould  have  been  only  those  ol  her  own  faith.  The  Vice- Chancellor  ad- 
mitted this  evidenoe,  and  decreed  that  preachers  of  the  Unitarian  doobrine  and  their 
widows  were  not  entitled  to  the  benefit  01  this  charity,  and  he  ordered  that  the  existing 
trustees  should  be  removed  and  others  appointed,  end  that  the  charity  should  in  futara 
be  applied  aooordingly.  This  decree  Loi^  Ch.  Lyndhurst,  assisted  by  Patteson,  J.,  and 
Aldeison,  B.,  afterwards  aOirmed.  An  appeal  lieiug  taken  from  the  judgment  of  Lord 
Lyndhurst  to  the  House  of  Lords,  the  House,  after  taking  the  opinions  of  the  common- 
law  judgsi,  npon  certain  queatioDs  proposed  to  them,  dismissed  the  appeal.  The  Hrst 
and  principal  of  these  questions  was,  whether  the  extrinsic  evidence  adduced,  or  what 
part  of  it,  was  admissible  for  the  purpose  of  determining  who  were  entitled  under  the 
terms  "godly  preachers  of  Christ's  Holy  Qospel,"  "godly  persons,"  and  the  other 
dascriptioos  contained  in  the  deeds  of  1704  and  1707,  to  the  benefit  of  Lady  Hewley's 
bounty.  The  ether  questions,  which  were  five  in  number,  were  framed  to  ascertain,  if 
such  evidence  should  be  deemed  sdmlasible,  what  dtscriptions  of  persons  were,  and 
what  were  not,  the  proper  objects  of  the  trusts.  Of  the  seven  learned  judges  who 
aniwsred  those  questions,  six  wen  of  opinion,  hut  on  various  grounds,  that  Dnitsrisns 
were  excluded.  Hsule,  J.,  wss  of  opiaion,  that  none  of  the  evidence  offered  was  ad- 
missible ;  aud  that  the  leligiooa  opinions  of  the  founder  of  a  charity,  even  if  certainly 
known,  conld  have  no  legal  effect  in  the  interpretation  of  an  instrument  in  which  no 
reference  is  made  to  his  own  religions  opinions  or  belief.  Eisktne,  J.,  wasslao  of  opinion 
that  none  of  the  evidence  was  admissible  for  the  purpose  for  which  it  was  offered  ; 
but  that  the  sensA  of  the  words  in  question  might  be  ascertained  from  contemporaneous 
writings,  and  the  history  of  that  day ;  and  that  from  these  sources,  already  open  to  the 
House,  it  was  easy  to  collect,  that  the  words  were  applioable  to  none  but  'TriQitarian 
Dissenters.  Coleridge,  J.,  snd  Oumey,  B.,  wen  ot  opinion,  that  the  evidence  was 
admissible  to  show  the  opinions  of  those  with  whom  the  founder  lived  In  most  con- 
fidence, and  to  wbst  sect  she  in  fact  belonged  ;  and  that  the  phraauolugy  of  that  party 
might  be  ascertained  from  other  sonrcea.  Williams,  J.,  thought  that  the  words  em- 
ployed were  so  indefinite  and  arubiguoua,  that  she  must  be  presumed  to  hare  used  them 
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parol  evidence,  it  seems,  iB  DOt  admissible  to  show  that,  la  that 

in  a  limited  senu  ;  and  that  this  sense  might  be  ascertained  from  her  opiciona  ;  for 
which  purpnae  the  eTidence  waaaduiiaaible.  Parke,  B.,BndTindal,  C  J.,  were  of  opinion, 
that,  thotigh  it  might  well  he  ahowD,  by  compeleut  eridunce,  tliat  the  words  employed 
had  a  peculiar  meaning  at  the  time  tbey  were  aaed,  and  what  was  that  meaning  ;  and 
tliat  the  deeds  were  to  be  read  by  substitutinf;  the  equiTslent  expressions,  thus  aacer- 
taiued,  init»ad  of  those  written  m  the  deeds  ;  yet,  that  evidence  of  her  own  religious 
opinions  waa  not  admiseible  to  limit  or  eontmt  the  meaning  of  the  words.  Upon  this 
occasion,  the  general  doctrine  of  the  law  was  stated  by  Mr.  Baron  Ferie,  in  the  follow- 
ing tenns  :  "I  appreheod  that  there  ore  two  descriptions  of  evidence,  which  are  clearly 
aikaissible,  in  averj  case,  for  the  purpose  c^  enabliiig  a  court  to  construe  any  written 
itistmment,  and  to  apply  it  practically.  In  the  first  place,  there  is  no  donbt,  that  not 
only  where  the  Uogu^te  of  the  instrument  is  soch  sa  the  court  does  not  Dndentand, 
it  is  competent  to  receive  evidence  of  the  proper  meaning  of  that  langusge,  as  when  it 
is  written  ia  a  forei^  tongue ;  but  it  is  also  competent  where  technical  words  or  pecu- 
liar terms,  or,  indeed,  any  ezpresaioDs,  ore  used,  which,  at  tbe  time  the  instrument  was 
writtFD,  had  acquired  any  appropriate  meaning,  either  generally  or  by  local  Qsage,  or 
amongst  particular  classes.  This  deacriptiou  of  eiidence  is  ailmissible  in  order  to  ena-. 
ble  the  court  to  nnderstand  the  meaning  of  the  words  contained  in  the  instrument  itself, 
by  themselves,  and  witbcot  reference  to  tbe  eitriusic  facta  on  which  the  instmm«nt  is 
intended  to  operate.  For  tlie  purpose  of  applying  ihe  instrument  to  tbe  facts,  and  da- 
t«rmininK  what  pasaes  by  it,  and  who  take  an  interest  oudei  it,  a  second  description  of 
evidence  la  admissible,  namely,  every  tnaierial  fact  that  will  enable  the  court  to  iden- 
tify the  person  or  thing  mentioned  in  tbe  instrument,  and  to  place  the  court,  whose 
province  it  is  to  declare  the  meaning  of  the  words  of  the  instnunect,  as  near  as  may  bo, 
in  the  situation  of  the  parties  to  ll.  From  tbe  context  of  the  instrtimeDt,  and  from 
theaetwo  descriptions  of  evidence,  with  such  ciroumstancea  as  by  law  the  court,  without 
evidence,  may  of  itself  notice,  it  is  its  duty  to  construe  and  apply  the  words  of  that 
instrument ;  and  no  extrinsic  evidence  of  the  intention  of  the  party  to  the  deeJ,  from 
his  declaiBtians,  whether  at  the  time  of  his  executing  the  instrument,  or  before  or  after 
that  time,  is  admissible  ;  tbe  duty  of  the  conrt  being  to  declare  the  meaning  of  what  is 
written  in  the  instrmnect,  not  of  what  was  intended  to  have  been  written.  Lord  Ch. 
J.  Tindal  expounded  the  same  doctrine  ss  follows :  "  Tbe  general  rule  I  take  to  be,  that 
where  the  words  of  any  written  instrument  are  free  from  ambiguitr  in  themselves,  and 


where  external  ciroumstMices  do  not  create  any  doubt  or  difficulty  as  to  the  propel 

SiUcatian  of  those  words  to  claimants  nnder  the  instrument,  or  the  subject-oistter  U 
ich  the  instrument  relstsa,  such  instrument  is  always  to  bo  conutmed  according  tt 


the  strict,  plain,  common  meaning  of  the  words  themselves  ;  and  that,  in  such  ct  ., 
deuce  rUhori  the  tnatniment,  for  the  purpose  of  eiplainiog  it  acconling  to  the  surmised 
or  alleged  intention  of  tbe  parties  to  the  instrument,  is  utterly  inadmissibls.  If  it  were 
otherwise,  no  lawyer  would  be  safe  in  advising  upon  the  construction  of  a  written  iu- 
stroment,  nor  any  party  in  taking  under  it ;  for  the  ablest  advice  might  be  controlled, 
and  the  clearest  title  undermined,  if.  at  some  future  period,  parol  evidence  of  the  psr- 
ticnlar  meanii;g  which  the  party  affixed  lo  his  words,  or  of  his  secret  intention  in  mak- 
ing the  instrument,  or  of  the  objects  he  meant  to  take  benefit  luider  it,  might  be  set 
up  to  contradict  or  vary  the  plain  langusge  of  tbe  instrument  itself.  The  true  inter- 
pretation, however,  of  every  mstrument  being  manifestly  that  which  will  make  the  in- 
■trament  apeak  the  intention  of  tbo  party  at  the  time  it  was  made,  jt  has  always  been 
considered  as  an  exception,  or,  perba|M,  to  speak  more  precisely,  not  bo  much  on  excep- 
tion from,  as  a  corolluy  to,  the  general  rule  above  slst»i,  that,  where  any  doubt  arises 
upon  the  true  sense  and  meaning  of  ths  words  themselves,  or  any  difficulty  as  to  their 
application  nndet  ths  surToanding  circumstances,  the  sense  and  meaning  of  the  language  . 
may  be  investigsted  and  ascertained  by  evidence  de/u/r)  the  instrument  itself  j  for  both 
reason  and  common  sense  agree,  that  by  no  other  means  con  tbe  language  of  the  instru- 
ment be  mode  to  speak  the  real  mind  of  the  party.  Such  investi^tion  does,  of  necea- 
dty,  t^e  place  in  the  interpretation  of  instruments  written  in  a  foreign  language  ;  in 
the  case  of  ancient  instruments  where,  by  the  lapse  of  time  and  change  of  manners,  tbe 
words  have  acquired,  in  the  present  see,  a  diBerant  meaning  from  that  which  tbey  bore 
when  originally  employed  ;  in  cases  where  terms  of  art  or  science  occur  ;  in  mercantile 
contracts,  which,  in  many  instances,  use  a  peculiar  language,  employed  by  those  only 
who  are  converoant  in  trade  and  commerce  ;  and  in  other  instances  in  which  the  words, 
beudes  their  general  common  meaning,  have  acquired,  by  cnstom  or  otherwise  a  well* 
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particular  cote,  the  words  were  used  in  any  other  than  their 
ordinary  and  popular  sense.* 

known  pecatbr,  idiomstie  meuitiig,  is  tha  particalsr  eonntr;  in  wbich  the  party  udDg 
th«m  wu  dwelling,  or  in  the  porticitlar  mciaty  of  which  he  rormed  a  meniuar,  and  in 
whiuh  he  jasnU  hiB  life.  lu  all  thase  ciuiea,  evidencti  ii  adiuittsd  to  eipoLmd  the  real 
meaning  of  the  tangunge  a»ed  in  the  initranieal,  in  oider  to  enable  the  court,  or  judge, 
to  coaitme  the  instruQient,  aad  U>  carry  Bach  real  meaning  into  eHect.  But,  whilst 
endance  ia  admissible,  iu  these  instances,  for  the  purpose  of  niatdng  the  nrittcD  instru- 
ment epesk  for  itself,  which,  without  ench  evidence,  woald  be  eitlier  a  dead  letter,  or 
would  OM  a  doubtful  tongue,  or  couveT  a  false  impression  of  the  meaning  of  the  party, 
I  conceivB  the  exception  to  be  strictl v  liuiited  to  cssefl  of  the  desiciiption  above  given, 
and  to  evidence  of  the  nature  above  detailed  ;  sod  that  in  no  caae  whatever  is  it  per- 
mitted to  explain  the  langnage  of  a  deed  bj  evidence  of  the  private  views,  the  secret 
intentions,  or  tlie  known  principled  of  the  party  to  the  instrument,  whether  n;li){iau9, 

Slidcal,  or  otherwise,  suy  more  than  by  express  parol  deolatationa  msde  by  the  |iarty 
mself,  which  are  universally  excluded  ;  for  the  admitting  of  such  evidence  would  let 
in  all  Uie  uncertainty  before  adverted  to  ;  it  would  be  evijenee  whiuh,  in  most  in- 
stances, could  not  be  met  or  countervailed  by  any  of  an  opposite  hearing  or  tendency, 
and  would,  in  stfect,  cause  the  secret  undechired  intention  of  the  party  to  control  and 
pmdominate  over  the  open  intention  expressed  in  the  deed."  Bm  Attomey-Oeneml  v. 
Shora,  11  Aim.  S92,  916-027,  6S1,  S32.  Though,  in  this  oelebrated  case,  the  geaeral 
learning  on  this  nbiect  hai  been  thus  ably  opened  and  iUasb»ted,  yet  the  precise  ques- 
tion, wbetber  the  religious  opinions  of  the  founder  of  a  cbaiity  can  be  received  as  l^[nl 
exponents  of  bis  intention,  in  an  instrument  otherwise  intelligible  in  its  terms,  and  in 
which  no  reference  is  made  to  his  own  opinions  or  belief,  can  hardly  be  considered  aa 
definitely  settled  \  espeuiallj  aa  a  m^ortty  of  the  learned  judges,  in  coming  to  the  conclu- 
sion in  which  they  concurred,  proceeded  on  gronnda  which  rendered  the  consideration 
of  Uiat  point  wholly  nnneceasaiT.  The  pnvious  judgment  of  Lord  Cb.  Lyndhurst  in 
tba  same  case,  is  reported  in  7  Sim.  SOS,  d.,  S12-317.  See  Attornry-Qeneral  s.  Fesr- 
•on  et  al.,  8  Meriv.  S53,  1U9-411,  41S  ;  and  afturwardi  in  7  Sim.  290,  BD7,  308,  where 
snob  evidence  was  held  admissible.  But  how  far  this  decision  is  to  be  considered  as 
shaken  by  what  fell  from  the  learned  judges,  in  the  aabeequent  case  of  the  Attomey- 
Oeneral  v.  Shore,  above  stated,  remaina  to  be  seen.  The  acts  of  the  founder  of  such  a 
charihr  may  be  shown,  in  aid  of  the  coustruotiDn  of  the  deed,  where  the  language  is 
doubttol ;  auil  contemporaneous  treatises,  documents,  and  statutes  may  be  read,  to 
show  the  sense  in  which  any  words  or  phrases  were  commonly  used  in  tbst  day,  and 
thereby  to  show  the  sense  in  which  the  founder  nsed  tfaem,  in  the  deed  of  donation  ; 
but  hia  opinions  are  inadmisBible.  Attorney- Oh neral  v.  Draramond,  1  Drary  &  War- 
ren, 893,  per  Sogden,  C.  ;  affirmed  in  Dom.  Proc  on  Appeal,  2  Eng,  Law  ft  E4.  15 ; 
lijnr.  137.  See  Attomey-Oeneral  n.  Glasgow  College,  10  Jurist,  070.  [Ed.  Inscssa 
in  Hamachnsetts,  a  testator  provided  that  the  residnp  of  his  property  be  given  equally 
to  the  authorized  amnts  of  the  Home  and  Foreign  Hissionary  Societies,  to  aid  Ju  propa- 

Eting  the  Holy  Religion  of  Jesus  Christ.  It  was  a  question  whether  the  legstees  could 
identiliod,  and  with  the  view  to  this,  evidence  was  ofTerBd  of  the  testators  reiioiom 
opinions  for  the  purpose  either  of  identifving  the  societies  which  were  meant  tobe  lega- 
tses,  or  to  show  what  was  meant  by  the  Holy  Religion  of  Jesus  Christ.  No  society  ex< 
latsd  which  exactly  corresponded  to  the  description  ;  but  there  were  two  which 
claimed  the  bequciU,  — -  the  American  Board  of  Uissionariea  for  Foreign  Missions,  and 
the  Usssachusetts  Home  Missionary  Society.  The  court  held  that  while  the  private 
religions  opinions  of  the  testator  were  not  sdmisaible  in  evidence,  evidence  of  his  public 
religions  acts  and  association  with  a  particular  church,  were  admiaslble  as  wall  as  the 
oamei  he  used  to  csU  the  missionarv  societies,  or  by  which  they  were  usually  called  and 
known  in  the  religions  sooiBty  with  which  he  worshipped.  And,  furthermore,  it  wse 
competent  to  show  tbe  interest  tsken  by  him  in  any  pnrticutar  missionary  contributions 
that  he  made  for  missionary  purposes.  Id  this  case,  the  case  of  I.ady  Hewley's  Cbarl- 
ties  was  considered  by  the  court,  snd  it  was  stated  to  have  decided  that  the  relieiona 
opinions  of  Lady  Hewley  were  admissible  to  show  her  connection  with  the  religious 
denomination,  the  memliers  of  which  used  the  words  in  question  in  the  will  in  a  re- 
atrieted  sense.     Hinckley  v.  Thatcher,  139  Mass.  477.] 

»  3  Stark.  Evid.  686  ;  tupra,  SJ  277.  280.     But  see  Gray  v.  Harper,  1  Story.  B7*. 
where  two  bookselleci  having  contracted  for  the  sale  snd  purchase  of  a  certain  work  at 
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§  295  a.  PrtnoipiA  of  admiuion.  It  is  thua  apparent,  as  vaa 
remarked  at  the  outset,  that  in  all  the  cases  io  vhich  parol  evi- 
dence has  been  admitted  in  exposition  of  that  which  is  written, 
the  principle  of  admission  is,  that  the  court  may  be  placed,  in 
regard  to  tiie  surrounding  circumstances,  as  nearly  as  possible  in 
the  situation  oi  the  party  whose  written  language  is  to  be  inter- 
preted; the  question  being,  What  did  the  person,  thus  circum- 
stanced, mean  by  the  language  he  has  employed  ?  (a) 

§  296.  Parol  oTldMiM  to  rebut  an  •qnity.  There  is  another 
class  of  cases,  in  which  parol  evidence  is  allowed  by  courts  of 
equity  to  affect  the  operation  of  a  writing,  though  the  writing  on 
its  face  ts  free  from  ambiguity,  which  is  yet  considered  as  no 
infringement  of  the  general  rule ;  namely,  where  the  evidence  is 
offered  to  rebut  an  equity.  The  meaning  of  this  is,  that  where 
a  certain  presumption  would,  in  general,  be  deduced  from  the 
nature  of  an  act,  such  presumption  may  be  repelled  by  extrinsic 
evidence,  showing  the  intention  to  be  otherwise.  i(&)  The  sim- 
plest instance  of  this  occurs,  when  two  legacies,  of  which  the 
sums  and  the  expressed  motives  exactly  coincide,  are  presumed 
not  to  havg  been  intended  as  cumulative.  In  such  case,  to  rebut 
the  presumption  which  makes  one  of  these  legacies  inoperative, 

"  eoit,"  parol  evidence  oF  eonveiwtioM  between  them  at  the  time  of  mabitig  ths  cod- 
tntct  waa  held  admiwitile  to  shov  what  scDse  ther  attfii^ed  to  that  term.  8e«  aUo 
Belden  v.  Williiinii,  »  Watts,  B  ;  KuDbls  ■>.  Lnll,  S  HcLaan,  372. 

1  2  Poth.  on  Obi.  by  Enin«,  Apu.  Vo.  xn.  p.  184  ;  Coote  ».  BoTd,  S  Bn>.  Ch.  SSS ; 
BoU.  N.  P.  207,  268  ;  Hatin  v.  Uaim,  1  Jobua.  Ch.  131. 

(a)  Mr.  Taylor  (Bt.  {  1109)  states  the  intended,  while  the  incottect  part  b  imap. 

nden  ftived  by  Hr.  Oreenleaf  in  g  SBO,  in  ptieable  to  any  tubjcd,  parol  eTtdence  will 

the  Mlo wing  modified  fom  :  First,  where,  be  admimitile   to  the  aama  extent  aa  in 

in  a  written  inittniitieiit,  tba  dsBcripCion  of  the  lait  caae,  and  the  inatntment  niU  be 

the  person  or  thing  intended  if  ly^icabU  rendered  operatlTe   by   rejecting   the  ar- 

urfCA  Itgal  eertainiy  to  taeh  of  merat  ttii-  roneoos  statemenL      Wigram   on   Willa, 

I'telt,  extrinsic  eridetice,  incladiaK  proor  of  07-70.     Fourthly,  if  the   description  be 

declarations  of  intention,  is  admissible  to  wAo/Jy   inappHc^e    to   the    sacgect   in- 

Mtabliah  which  of  such  subjects  was  in-  tended,  or  said  to  be  intended  by  it,  eri- 

tended  1^  the  anthor,     Wigram  on  Wills,  dunce  canoct  be  received  to  prove  whom 

IflO.     Secondly,  if  the  description  of  the  or  whet  the  author  really  intended  to  do- 

person  or  thing  be  partly  appticaita  and  ecribe.     Id.  1 6S.     Fifthly,  if  the  langnaf(B 

partlif  inappti^bit  to  tach  of  leveral  wb-  of  a  written  instmment,  when  interpreted 

}tet$t   though   extrinsic   evidence    of   the  according  to  its  primary  meaning,  be  in- 

surrounding ciroamstwioesinaybe received  aensible  with   reference  to  extrinsic  cir- 

for  the  purpoea  of  ascerlsining  to  which  of  cnmetances,  collateral  facts  nuy  be  resorted 

auch   snlgocts  the  language  applies,  yet  to,  in  order  to  show  that  in  soma  secon- 

evidence  of  the  anthor's  declantiooi  of  dai7  sense  of  the  words,  and  in  one  in 

intention  will   be  inadmissible.      Doe  ■.  which  the  anthor  meant  to  use  thrm,  the 

Hiarocks,  C  H.   1  W.   SflS.     [See  onls,  instmmant  may  havaa  full  eOect.     Does. 

S  290,  note*.]     Thirdly,  if  the  OeBcription  Hiscocka,  fi  M.  &  W.  S63. 
be  partly  correct  and  pertly  incorrect,  and  {h)  King  e.  Ruckman,  SI  N.  J.  Eq. 

the  eotnet  pert  be  mflicient  of  itaelf  to  C99. 
•oaUa  tlw  court  t»  identify  the  subject 
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parol  eviddDce  will  be  received;  iik  effect  being  not  to  shov  that 
the  testator  did  not  mean  what  he  said,  but,  on  the  contrary, 
to  prove  that  he  did  mean  what  he  had  expressed.^  In  like 
manner,  parol  evidence  is  received  to  repel  the  presumption 
against  an  executor's  title  to  the  residue,  from  the  fact  that  a 
le^toj  has  been  given  to  him.  So,  also,  to  repel  the  preeump- 
tioD,  that  a  portion  is  satisfied  by  a  legacy ;'  and  in  some  cases, 
that  tbe  portionment  of  a  legatee  was  int^ded  as  an  ademption 
of  the  legacy.*  k 

§  296  a.  To  oorr«ot  mistaka.  Courts  of  equity  also  admit  parol 
evidence  to  contradict  or  vary  a  writing,  where  it  is  founded  tn 
a  miitake  of  material  facts,  and  it  would  be  unconscientious  or 
unjust  to  enforce  it  against  either  party,  according  to  its  ex- 
pressed terms.  Thio,  if  t^e  plaintiff  seeks  a  specific  perform- 
ance of  the  agreement,  the  defendant  may  show  that  aocb  a 
decree  would  be  against  equity  and  justice,  by  parol  evidence  of 
the  circumstances,  even  thoi^h  they  contradict  the  writing.  So, 
if  the  agreement  speaks,  by  mistt^e,  a  different  language  from 
what  the  parties  intended,  this  may  be  shown  in  a  bill  to  r^orm 
the  writing  and  correct  the  mistake.  In  short,  wherever  the  active 
agency  of  a  court  of  equity  is  invoked,  specifically  to  enforce  an 
agreement,  it  admits  parol  evidence  to  show  that  the  claim  is 
unjust,  although  such  evidence  contradicts  that  which  is  writ- 
ten, (a)  Whether  courts  of  equity  will  sustain  a  claim  to  reform 
a  writing,  or  to  establish  a  mistake  in  it^  by  parol  evidence,  and 
for  specific  performance  of  it  when  corrected,  in  one  and  the  same 
bill,  is  still  an  open  question.  The  English  authorities  are 
against  it;  but  in  America  their  soundness  is  strongly  ques- 
tioned.^ So,  also,  if  a  grantee  fraudulently  attempts  to  convert 
into  an  absolute  sale  that  which  was*  originally  meant  to  be  a 

*  Orale;  on  Evid.  910  ;  Hni^  v.  B«m1l,  5  Hadd.  8S0,  per  8ir  J.  Uach,  V.  C. 

■  i  Had'l.  SeO  ;  2  Poth.  on  OU.  bj  Eruu,  Asp,  No.  xri.  p.  134  ;  Elluon  v.  Cook- 
MB,  1  Ve«.  Jr.  100 ;  Clintoo  v.  Hoopar,  Id.  17S.  So,  to  nbnt  an  fuiptisd  tnut. 
liTermoro  v.  Atdrich,  C  Cmh.  481. 

*  Kirk  V.  EditowM,  8  Jur.  680.  As  tbe  forthn  pnrsait  of  thu  point,  wwellntha 
oonnd^tioii  of  the  praraued  ravocktion  of  a  will  b;  &  mbMqneDt  maniiige  and  the 
biith  of  iaiDe,  doei  not  wniiBt  with  the  plan  of  thi*  trentiaa,  tho  raider  ia  rsfarred  to 
1  Bop«r  on  LegariM,  bjr  Whito,  pp.  S17-S58 ;  Grealey  on  Evid.  pp.  20ft-818 ;  6 
Cnite't  Dig.  tit.  S8,  a  6,  H  Ui-  ET,  and  notaa  t^  QTeenleaf  [Sd  ad.  (ISSD  vol.  iil  p. 
104,  and  notn] ;  1  Jann.  on  Willi,  e.  7,  and  not«8  t^  Perkina.  See  alao  post,  toL  u. 
H  M4,  tss. 

>  1  Story,  Eq.  Jnriip.  H  lS9-iei  i  Orealty  on  Svid.  2O&-3O0. 

(a)  Parol  evidence  of  aeddent,  ttfai,  the  abMQoe  of  fraod  oi  miatake  of  hat, 

or  miitake,  U  idaiiaible  in  inch  caaea.  parol  aridence  will   not  be  admitted  to 

•"-<- Diebert,  64  Pa.  SL   KQ ;  Cna-  correct  a  mistake  of  Uw.     Potter  «.  Saw 

>.  Vtenn,  18  lU.  Si.    But,  in  all,  64  Me.  142. 
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aecurity  for  a  loan,  the  original  design  of  the  conveyance,  thoi^h 
contrary  to  the  terms  of  the  Tiiting,  maj  be  shown  by  paroL*(fi) 
§  297.  AmHgnltlM,  latant  and  patsnt.  Having  thus  explained 
the  nature  of  the  rule  under  consideration,  and  shown  that  it  only 
exelndee  evidence  of  the  language  of  the  party,  and  not  of  the 
circmnstanceB  in  which  he  was  placed,  or  of  collateral  facta,  it 
may  be  proper  to  consider  the  case  of  ambiguitiety  both  latent 
and  patent.  The  leading  rale  on  this  subject  is  thus  given  by 
Lord  Bacon:  "Ambiguitas  verborum  latens  verificatione  supple- 
tur;  nam  quod  ex  facto  oritor  ajQbiguum,  verificatione  facti 
toUitur. "  1  (a)  Upon  which  he  remarks,  that,  "there  be  two 
sorts  of  ambiguities  of  words ;  the  one  is  atnbiguitas  patens  and 
the  other  latent.  Pateju  is  that  which  appears  to  be  ambigaous 
upon  the  deed  or  instrument;  latent  is  that  which  seemeth  cer- 
tain and  without  ambiguity,  for  anything  that  appeareth  upon  the 


(&)    See   also  HcCUne    v.    White,    6  Froct,  BO  Hb.  S04  ;  Philbrook  v.  Eaton, 

Hinn.   176  ;   Tilkoa  v.  Moolton,  28  lU.  184  Ham.  400 ;   Fennock  t.  HcConiiick, 

048,  People  v.  Irwin,  14  Col.  428.     And  130  Hue.  276.    Bat  If  Che  doctuDent  in 

■ee  emit,    f  S84,  notea.    This  rule,  UiAt  qneation  ia  not  ■  hill  of  isle  or  conve^BDoe 

oral  evidence  is  admiatrible   to  ahow  that  of  property,  bat  marely  a  bill  of  parcela, 

an  instmment  assigning  or  eonveTinf;  teal  [i.  c  a  docoment  specifjing  the  pnce,  the 

or  penona!   propeitj   in   abaolate  tenna  articles,  the  names  of  bnyer  and  seller,  aud 

may  be  sbown  to  hava  been  intended  aa  receipt  of  payment]  this  is  io  the  natan 

Bocurity  only,  in  now  veil  eatabliebed.     It  of  a  receipt  and  is  open  to  explanation  by 

originated  in  the  equity  courts  rrom  the  p«rol  evidence  like  all  other  receipta,  as 

efforts  of   the  eqaity  judges  to  prevent  will  be  hereafter  shown.     See  pod,  \  SOS, 

fOTfcitaree,  to  relieve  against  frands,  and  notes  ;  Grant  t.  Frost,  60  He.  304.     In 

to  enforce  Uie  eiiuitsble  msxim  "  once  a  cases  where  courts   have  both  law  and 

mortgage  always  a  mortji;ase."    This  rale  eqoitj  jotiadiction,  snd  oral  evidence  is 

is  an  evident  exception  to  the  general  rale  offered  which  ia  so  distinct,  precise,  and 

of  evidence  forbidding  the  contradiction  strong  that  it  wonld  jostify  a  court   of 

jr  explanation  of  written  instmnieDts  by  equity  is  refotming  uie  v-'"—  = — ' — 

parol  evidence ;   but  having  been  estab-  ment,  the  court  has  held  tl 


Erol  evidence ;   but  having  been  estab-    ment,  the  court  has  held  that  it  will  not 
hed  in  chancer?,  it  was  finsUy  applied    eoforce  a  aeparate  proceeding  for  the  re- 
in conrts  of  law  aa  well.     Harah  v.  Mc-     fonnation  of  the  instniment,  but  havinf; 


Nair,  99  K.  Y.  178  ;  Newton  v.  Fay,  ID  itself  jarisdiction  in  the  m 
Atlen,  60S  ;  Btick  b.  Brick,  08  U.  B.  ill;  aider  the  reformation  to  have  been  had 
Butman  v.  Howell,  144  Mass.  6fl;  Reeve  ftod  the  written  instnmient  varied,  altered, 
D.  Deuaett,  137  Haas.  81G.  But  while  or  added  to  by  the  oral  evidence.  Mussej 
this  eiception  applies  to  conTeyances  it  v.  Cuftis,  flO  Vt  E72  i  Davis  v.  The  lib- 
does  not  apply  so  far  as  the  document  in  erty  &  Csmdsn  Gravel  Road  Co.,  84  Ind. 
question  is  in  the  nature  of  an  eiecutory  89.  When  the  oontrvct  19  one  which  by  the 
contract  between  the  partiea.  Hanh  v.  statute  of  fraada  most  be  in  writing,  this 
MoNair,  SB  N.  Y.  178.  It  is  moreover,  role  is  more  strictly  construed  snd  parol 
held  in  some  Statee  that  this  equitable  evidence  will  not  be  admitted.  Laiaar «. 
exception  cannot  be  anforced  in  conrts  of  HstL  Union  Bonk  of  Hd.,  G2  Md.  119- 
law,  end  that  where  an  action  is  brought  [a]  As,  for  Instance,  where  an  agree- 
in  a  court  n'hich  has  no  eqaity  jarisdic-  ment  designatee  "  G.  and  othera "  aa  one 
tion,  the  written  contract  of  sale  or  assign-  of  the  parties,  extrinsic  evidence  is  admis- 
ment,  if  absolute  in  terms,  is  conclusiTe,  sible  to  show  who  are  meant  by  "  C.  and 
and  evidence  ia  not  admiaaible  to  show  that  othen."  HemnR  «.  Boston  uxm  Co.,  1 
it  was  intended  at  seenti^  only.    Grantv.  Orsj' (!(••*.},  ISS. 
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deed  or  instnuoent;  but  there  ia  some  eoUatera,!  matter  out  of 
the  deed  that  breedeth  the  ambiguity.  Ambiguitaa  patent  ia 
□ever  holpen  by  averment;  and  the  reason  is,  because  the  lav 
will  not  couple  and  mingle  matter  of  specialty,  which  is  of  the 
higher  account,  with  matter  of  averment,  which  ia  of  inferior 
account  in  law;  for  that  were  to  make  all  deeds  hollow  and  sub- 
ject to  averments,  and  so,  ia  effect,  that  to  pass  without  deed 
which  the  law  appointeth  shall  not  pass  but  by  deed.  Therefore,  > 
if  a  man  give  land  to  J.  D.  and  J.  S.  et  hceredibut,  and  do  not 
limit  to  whether  of  their  heirs,  it  shall  not  be  supplied  by  aver- 
ment to  whether  of  them  tiie  intention  was  (that)  the  inheritance 
should  be  limited."  "But  if  it  be  ambtguitai  latent,  then  other- 
wise it  ia ;  as  if  I  grant  my  manor  of  S.  to  J.  F.  and  his  heirs, 
here  appeareth  no  ambiguity  at  all  But  if  the  truth  be,  that  I 
have  the  manors  both  of  South  S.  and  North  S.,  this  ambiguity 
is  matter  in  fact ;  and  therefore  it  shall  be  holpen  by  averment, 
whether  of  them  it  was  that  the  party  intended  should  pass. "  *  (b) 
§  298.  AmbicniiT  daflneO.  But  here  it  is  to  be  observed,  that 
words  cannot  be  said  to  be  ambiguous  because  they  are  unintel- 
ligible to  a  man  who  cannot  read;  nor  is  a  written  instrument 

■  8m  Bwxm'i  Iaw  Tmcti,  pp.  M,  100.  And  aaa  Miliar  a.  TraTan,  8  Bine.  SU ; 
mpra,  f  290  ;  Reed  s.  Prop'n  of  Looks,  Ac,  8  How.  &  C.  274.  Wbera  a  bill  vaa 
dr>«ii  expresaiog  £200  in  the  hoij  In  words,  but  £216  iu  Hguraa  in  ths  mu^n,  it  was 
held  that  ths  wordi  in  tlia  bodjr  mnit  be  taken  to  be  the  trae  amount  to  be  paid  ;  and 
that  the  ambi^tr  onated  by  the  Ignie*  in  the  mai^  wae  patent,  and  could  not  be 
ei^ainod  b;  pMoL    Saandenon  b.  riper,  6  Bing.  N.  C.  42G. 

(I>)  I^throfi  V.  Blake,  8  Foeter,  48.    In  previously  paid  b;  him  to  the  defendant, 

SargMit  V.  Adami,  S   Qray,   72,  77,  the  in   part  perfonnance    of   the  aareenient. 

qoMtion  aroM  how  bi  an  agreement  in  The  defendant,  to  show  that  ha  nad  oom- 

writlng  to  let  for  a  term  of  jumn  "the  plied  with  hU  obligations  nnder  the  etcree- 

'Adame    Home,'    lo   called,   aitoate   on  ment,  by  tendering  a  proper  lean,  offered 

Wathingtou  Street,  in  Boaton,  and  nom-  to  proTO  by  parol,  that  the  original  aeree- 

bered  871  on  uid  Washington    Street,"  raent  was  that  the  lease  should  inclnrie 

oonld   be  explained   by  parol.     Tbe  de-  only  the  hotel  proper  and  not  the  atores; 

ftndant  bad  fitted  np  an  old  tavern  u  a  and  be  wee  permitted  so  to  do.      The 

hotel,   nnder  the  name   of  tbe   "Adams  opinion  of  the  coart,   by  Shsv,   C-   J., 

Honae,"  on  Waahington  Street     The  en-  placea  the  case  among  latent  ambigoitiee. 

trance  to  the  hotel  wai  from  said  street,  upon  the  ^und,  that  the  very  seneral 

and  was  nambered  871.     The  reet  ot  the  terms  nsed  in  the  contract  apply  with  snf- 

KTOiuid-lloar  of  the  bnilding  was  Btted  np  fident  I^al  certainty  to  the  entire  build. 

for  stores,  which  were  numbered  from  1  ing,   iuclndinK   the   stores,    end   to   tbe 

6,  Adaos  House,  and  were,  at  the  time  portion  of  it  fitted  ap  for  a  pnblic  honse, 

'  '  "  '  "  '  ■'  -  Bmpetent  to 
.    ,  ,                             _  «  the  partiea 

lenoeteo,  m  pnrsoance  or  me  aooTe  wee-  nsed  the  terms.     Sm  also  to  tbe  same 

ment,  a  lease  duly  eze^nted,  of  tbe  hotel  effect,  Bainbridge  v.  Wade,  SO  L.  J.  H.  a. 

known  as  the  Adama  House,  bot  not  in-  Q.  B.    7  :   Blossom  e.  Griffin,  IS  N.  T. 

eluding  the  stores,  which  the  plaintiff  re-  668  ;  Griffiths  v.  Hardenbergh,  41  N.  Y, 

fated  to  accept,  and  snbeei[uei]tly  brought  4SS  ;  Rmdley  v.  Wtah.  &o.  Co.,  18  Pab 

this  lotioQ  to  reeorer  a  anm  of  money  (U.  8.)  39. 
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ambiguona  or  nncertain  merely  becanae  an  ignorant  or  tminfonned 
person  may  be  unable  to  interpret  it  It  it  ambiffuous  only,  when 
found  to  be  of  uncertain  meaning  by  persons  of  competent  tkill  and 
information.  Neither  is  &  judge  at  liberty  to  declare  an  instm- 
ment  ambiguous,  because  he  is  ignorant  criE  a  particular  fact,  art, 
or  science,  which  was  familiar  to  the  pereon  who  nsed  the  words, 
and  a  knowledge  of  which  is  therefore  necessary  to  a  right  on- 
derstandiug  of  the  worda  he  has  used.  If  this  were  not  so,  then 
the  question,  whether  a  will  or  other  instrument  were  ambiguous 
or  uncertain,  might  depend  not  upon  the  propriety  of  the  Isn- 
gu^e  the  party  has  used,  but  upon  the  degree  (d  knowledge, 
general  or  local,  which  a  particular  judg«  mi^  happen  to  pos- 
eess ;  nay,  the  technical  accuracy  and  precision  of  a  scientific  man 
mi^t  occasion  his  intestacy,  or  defeat  his  contract.  Hence  it 
follows  that  no  judge  is  at  liberty  to  proaounoe  an  instrument 
ambiguous  or  nncertain,  until  he  has  broug^  to  his  aid,  in  its 
interpretation,  all  the  lights  afforded  by  the  collateral  facts  and 
circumstances,  which,  as  we  have  shown,  may  be  proved  by 
parol.  ^ 

§  299.  Ambiguity  uid  Inaoonnny.  A  dUUnetion  is  further  to 
be  observed,  between  the  ambiguity  of  language  and  its  inaccu- 
racy. "Language,"  Yice-Chaucellor  Wigram  remarks,  "may  be 
inaccurate  without  being  ambignons,  and  it  may  be  ambigaons 
although  perfectly  accurate.  If,  for  instance,  a  testator,  having 
one  leasehold  house  in  a  given  place  and  no  oi^er  house,  were  to 
devise  his  freehold  house  there  to  A.  B.,  the  description,  thot^h 
inaccurate,  would  occasion  no  ambiguity.  If,  however,  a  tes- 
tator were  to  devise  an  estate  to  John  Baker,  of  Dale,  the  son  <A 
Thomas,  and  there  were  two  persons  to  whom  the  entire  descrip- 
tion accurately  applied,  this  description,  though  accurate,  would 
be  ambiguous.  It  ia  obvious,  therefore,  that  the  whole  of  that 
class  of  cases  in  which  an  accurate  description  is  found  to  be 
sufficient  merely  by  the  rejection  of  words  (A  surplusage  are  casea 
in  which  no  ambiguity  really  exists.  The  meaning  is  certain, 
notwithstanding  the  inaccuracy  of  the  testator's  language.  A 
judge,  in  such  cases,  may  hesitate  long  before  he  comes  to  a 
conclusion ;  but  if  he  is  able  to  come  to  a  oonclusion  at  last,  with 
no  other  assiatance  than  the  light  derived  from  a  knowledge  of 
those  circumstances,  to  which  the  words  of  the  will  expressly  or 
tacitly  refer,  he  does  in  effect  declare  that  the  words  have  legal 
certainty, — a  declaration  which,  of  course,  ezclndes  the  existenc« 

1  9m  Wigran  aa  Ow  Uter^etattiaa  of  Will%  p.  174,  pL  SOO,  SOL 
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of  any  ambiguitj'.  The  lai^uage  may  be  inaccurate;  but  if  the 
court  can  determiae  the  meaning  *A  this  inaccurate  language, 
without  any  other  guide  than  a  knowlei^  of  the  simple  facts, 
upon  vhich  —  from  the  very  nature  of  language  in  general  —  its 
meaning  depends,  the  language,  though  inaccurate,  cannot  be 
ambiguous.  The  circumstance,  that  the  inaccuracy  ia  apparent 
on  the  face  of  the  instrument,  cannot,  in  principle,  alter  the 
case."'  ThuB,  in  the  will  of  Xollekena,  the  aciilptor,  it  waa 
provided,  that,  upon  his  decease,  "all  the  marble  in  the  yard, 
the  tools  in  the  shop,  bankers,  mod,  tools  for  carving,"  (tc, 
should  be  the  proper^  of  Alex.  Goblet  The  controversy  was 
upon  the  word  '^mod,"  which  was  a  oaae  of  patent  inaccuracy  ; 
but  the  court,  with  no  guide  to  the  testator's  intention  but  hia 
words,  and  the  knowledge  cinnmon  to  every  working  sculptor, 
decided  that  the  word  in  queation  sufficiently  described  the  testa- 
tor's model*:  thus  negativing  the  existence  of  any  ambiguity 
whatever.* 

§  800.  Patant  amUgoitlM.  The  patent  ambiguity,  therefore, 
of  which  Lord  Bacon  speaks,  most  be  understood  to  be  that  which 
remains  uncertain  to  the  court,  after  all  the  evidence  of  surround- 
ing circumstances  and  collateral  facts,  which  is  admissible  under 
the  rules  already  stated,  is  exhausted.  His  ilLustrations  of  this 
part  of  the  rule  are  not  cases  oi  misdesoription,  either  of  the  per-* 
%aa.  or  of  the  thing  to  which  the  instrument  relates ;  but  are  cases 
in  which  the  persons  and  things  being  sufficiently  described,  the 
intention  of  the  party  in  relation  to  them  ia  ambiguously  ex- 
pressed." Where  Qiis  is  the  case,  no  parol  evidence  of  expressed 
intention  can  be  admitted.  In  other  words,  and  more  generally 
speaking,  if  the  court,  placing  itself  in  the  situation  in  which  the 
testator  or  contracting  party  stood  at  the  time  of  executing  the 
instrument,  and  with  full  understanding  (A  the  force  and  import 
of  the  words,  cannot  ascertain  his  meaning  and  intention  from 
the  language  of  the  instrumeot  thus  illustrated,  it  is  a  case  of 
incurable  and  hopeless  uncertainty,  and  the  instrument,  there< 
fore,  is  BO  far  inopw«tive  and  void.* 


n  of  TTilla,  pp.  178. 
«  Unu  in  »  mitten 

.„ , , ^ — ,  _  , „ jtoootnuliot  whstU 

in  writing.    Swset  bl  Lea,  S  H.  &  O.  462 ;  Funi.  *  Mech.  B*nk  v.  Dt^,  IS  Vt  Se. 

*  Wigiain  on  the  lnt«rpietatioD  of  WilU  fh  17B ;  Fiah  t>.  HnbbaTd,  21  Wend.  6S1. 

*  P«r  Pusnu,  C.  J.,  in  Woitblogton  v.  Uyisa,  i  JItm.  205  ;  United  SUtm  v. 
Cantril,  i  Cnncb,  lfl7  ;  1  Juman  on  Willi,  815  ;  1  Powell  «a  Derises  (br  J&rauui), 
p.  348  i  4  Oraiw**  EHg.  2&S,  tit  S2,  c.  30,  C  GO  (Graenkirs  2d  td.  to].  iL  p.  dOS). 
Pntant  uaUgoitkB  nn  to  be  detlt  witb  by  Uu  cout  ^ne.    Bat  when  the  mwaing 
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§  301.  FkIm  dMOT^tUoa.  There  is  another  olasB  of  cnses,  so 
uearl;  allied  to  theae  as  to  require  mentioo  in  this  place ;  namely, 
those  in  which,  upon  applying  the  instrument  to  its  subject-mat- 
ter, it  appears  that  in  relation  to  the  subject,  whether  person  or 
thing,  the  description  in  it  is  true  in  part,  bat  not  tme  in  every 
particular.  The  rale,  in  such  cases,  is  deriTed  from  the  maxim, 
"  Falsa  demonfltratio  non  nooet,  cum  de  corpore  constat "  ^  Here 
so  much  of  the  description  as  is  false  is  rejected ;  and  the  instru- 
ment will  take  effect,  \f  a  tu.;gii»ent  deteription  remains  to  ascer- 
tain itt  application.  It  is  essential,  that  enough  remains  to  show 
plainly  the  intent'  "The  rule,"  said  Mr.  Justice  Farke,^  "ia 
clearly  settled,  that  when  there  is  a  sufficient  description  set 
forth  of  premises,  by  giving  the  particular  name  of  a  close,  or 
otherwise,  we  may  reject  a  false  demonstration ;  but  that,  if  the 
premises  be  described  in  general  terms,  and  a  particular  descrip- 
tion be  added,  the  latter  controls  the  former. "  It  is  not,  how* 
ever,  because  one  part  of  the  description  is  placed  first  and  the 
other  last  in  the  sentence;  but  because,  taking  the  whole  to- 
gether, that  intention  is  manifest  For,  indeed,  *'it  is  vain  to 
imagine  one  part  before  another;  for  though  words  can  aeitiier 
be  spoken  nor  written  at  once,  yet  the  mind  of  the  author  oompre- 
hends  them  at  once,  which  gives  vttam  et  modum  to  the  aen- 
t«nce. "  *  Therefore,  under  a  lease  of  "  all  that  part  of  Blenheim 
Park,  situate  in  the  county  of  Oxford,  now  in  the  occupation  of 
one  S.,  lying"  within  certain  specified  abuttals,  **wiUiaUthe 
houses  thereto  belonging,  which  are  in  the  occupation  of  said  S.," 
it  was  held,  that  a  house  lying  within  the  abuttals,  though  not  in 
the  occupation  of  S.,  would  pass."  So,  by  a  devise  of  "the  fann 
called  Trogue's  Farm,  now  in  the  occupation  of  C,"  it  was  held, 
that  the  whole  farm  passed,  though  it  was  not  all  in  0.  's  occupa- 
tion.* Thus,  also,  where  one  devised  all  his  freehold  and  real 
estate  "in  the  county  of  Limerick  and  in  the  city  of  Limerick;" 
and  the  testator  had  no  real  estates  in  the  county  of  Limerick, 

of  an  inatniiaent  becomw  ftmMgoont,  b;  ntaoa  of  extrinao  eridanoe,  it  U  for  tho  jury 
to  detennine  it  Smith  «,  ThompMn,  IS  Law  J.  C.  P.  811 ;  Doe  v.  Bavisa,  Id.  128. 
See  ivpnt,  f  3S0. 

'  e  T.  R.  d76  ;  Btoom'B  HbxIdu,  p.  2S9  ;  Bac  Uax.  B^.  S6.  And  see  Jnit  Ina. 
lib,  2,  tit.  20,  f  29.  "  Siqaidem  in  tiomine,  (v^omine,  pneDomine,  sgnommE  Iq^tarii, 
tetilalor  eitavMit,  com  aa  persona  constat,  mhitomiiiaa  nlet  legatnin  ;  idemqne  in 
lueredibiu  BCTratai ;  et  recta  :  nomina  enim  aigniGcatidaraal  hominiuii  gnrtu  n^crta 
■ODt ;  qni  si  alio  qoolibet  modo  intalligantnr,  mhil  intsreat' 

*  Doe  0.  Habhaid.  IS  Q.  B,  210.  241,  SIG. 

>  Doe  d,  Smith  v.  Qalloway,  S  B.  &  Ad.  18,  SI. 

*  Stnkeler  >.  Batler,  Hob.  171. 

*  Doe  d.  Smith  v.  OalloTar,  6  B.  ft  Ad.  18. 

*  Qoodtitle  0.  Santbam,  1  H.  &  S.  ZBS. 
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but  his  real  estates  consisted  of  estates  ia'the  county  of  Clare, 
vhich  vas  not  mentioned  in  the  will,  and  a  small  estate  in  the 
city  of  Limerick,  inadequate  to  meet  the  charges  in  the  will ;  it 
was  held,  that  the  devisee  could  not  be  allowed  to  show,  by  parol 
evidence,  that  the  estates  in  the  county  of  Clare  were  inserted  in 
the  devise  to  him,  in  the  first  draft  of  the  will,  which  was  sent  to 
a  conveyancer,  to  make  certain  alterations,  not  affecting  those 
estates ;  that,  by  mistake,  he  erased  the  words  "  county  of  Clare ; " 
and  that  the  testator,  after  keeping  the  will  by  him  for  some  time, 
executed  it,  without  adverting  to  the  alteration  as  to  that  county.^ 

f  Miller  V.  TnTsrt,  B  Bins.  U4  ;  Do«  d.  Ghich«*tflr,  4  Dow,  6S  ;  Doa  t>.  Lyfoid,  4 
U.  &  B.  MO.  ThB  o^ion  of  the  court  In  UUlec  e.  Tiaven,  hy  Tiodkl,  C.  J.,  oontahu 
•o  maiteriy  ft  dixnisaioii  of  the  dootrina  in  qneetioa,  that  no  apoloOT  iseina  nBceaear; 
for  iti  inMitiou  entire.  After  itating  the  caie  with  lome  prolimuiar^  remarka,  the 
kamed  Chief  Juatiea  proceeded  m  followa  :  "  It  may  be  admitted  that,  in  all  case*  in 
whioh  a  difficulty  ariaaa  in  applying  the  wonla  of  a  will  to  the  thins  which  is  the  enb- 
ject-matter  of  tha  devlae,  or  to  the  penon  of  the  deriiee,  the  diffioolty  or  ambigoity, 
which  ia  intniduced  by  die  admiauon  of  exttiiuic  evidence,  may  be  rebutted  and  re- 
moved by  the  prodno^D  of  fnnber  evldenoe  npon  the  Mine  tubject  calcaU[«d  to 
explain  what  waa  the  aatkta  or  ■iiMect-matter  really  ioteiuled  to  be  deriwd,  or  who 
wai  the  penou  reeUy  intended  to  tate  under  the  wUl ;  and  tbi*  appears  to  ub  to  be 
the  extent  of  the  maiin,  *  Ambif[nit«a  Terborain  latena,  verificatione  auppletur.'  But 
the  caaea  to  which  tbia  conitmotion  appliea  will  be  foand  to  range  tbemwlTea  into  two 
•eperate  claaieB,  diatinKoiihable  from  each  other,  and  to  neither  of  which  can  the  praa- 
ent  daee  be  referred.  The  Grat  daaa  ia,  where  the  description  of  the  thing  deTiaeo,  or 
of  the  devisee,  is  clear  upon  the  face  of  the  will ;  bnt,  upon  the  death  of  the  t(«ntor, 
it  ia  found  that  there  are  more  than  one  estate  or  subject-matter  of  deriie,  or  more  than 
one  parson,  wboie  description  followa  oat  and  Dili  the  words  used  in  the  wilt.  Aa, 
where  the  t^etaCor  defiaes  bia  manor  of  Dale,  and  at  bia  death  it  ii  found  that  he  ba* 
two  manors  of  that  name,  South  Dale  and  North  Dale  ;  or,  where  a  man  defieet  to  hie 
■on  John,  and  he  has  two  lona  of  that  name.  In  each  of  these  cases  reapectirely,  parol 
evidence  ia  admisiible  to  show  which  manor  was  intended  to  pasa,  and  which  son  waa 
intended  to  take.  (Bac  Max.  38  ;  Hob.  33 ;  Edward  Altham^s  Case,  8  Co.  Rup.  IGS.) 
The  otlier  class  of  cases  is  that  in  which  the  description  contained  in  tbe  will  of  the 
thing  intended  to  be  devised,  or  of  the  person  who  is  intended  to  take,  ia  true  in  part, 
but  not  true  in  every  paitionlar.  Aa,  vhera  an  estate  is  devised  called  A,  and  is  de> 
•cribed  as  in  the  occupation  of  B,  and  it  is  found,  that  though  there  is  an  estate  called 
A,  yet  the  whole  ia  not  in  B's  oocnpation ;  or,  where  on  estate  is  devised  to  t,  person, 
whoae  surname  or  Christian  name  is  mistaken  ;  or  whose  description  is  imperteot  ot 
iuaconnte :  in  which  latter  class  of  csms  parol  evidence  is  admissible  to  show  what 
estate  was  intended  to  pusa,  and  who  waa  the  devisee  intended  to  take,  provided  therl 
i*  snffident  indication  of  inteation  appearing  on  tbe  face  of  the  will  to  justify  thi 
ipplicfttion  of  the  evidence.  Bat  the  case  now  before  the  court  does  not  appear  to  fall 
inthin  either  of  these  distinctions.  There  sre  no  words  in  tbe  will  which  contain  an 
imperfect,  or,  indeed,  any  description  whatever  of  the  estates  in  Clare.  The  pnsent 
cose  is  rather  one  in  which  the  plaintiff  does  not  endeavor  to  spply  the  description 
contained  in  the  will  to  the  estates  in  Clara;  but,  in  order  to  make  out  such  intention, 
ia  compelled  to  introduce  new  words  and  a  new  description  into  the  body  of  tbs  will 
itself.  The  testator  devises  all  his  estates  in  the  county  of  Umerick,  and  the  dty  ti 
Limerick.  There  is  notbinR  ambiguous  in  this  devlee  on  the  face  of  the  will.  It  ii 
found,  upon  inquiry,  that  he  boa  property  in  the  city  of  Limerick,  which  answers  td 
the  description  in  the  will,  but  no  property  in  the  county.  This  eitrineic  evidence 
produces  DO  atobigaity,  no  difficulty  in  the  application  of  Uie  words  of  his  will  to  th£ 
-*-'-  -'  "le  property,  as  it  really  exists,     Tne  natural  and  n * — "--  -' 

i,  that  it  passes  the  estate  which  he  has  in  the  city 

n  tbe  county  of  Limerick,  where  the  testator  had  n 
description.     The  plaintiff,  however,  contends,  that  he  has  a  rifilit  to  prove  that  thf 
testator  intended  to  pass,  not  only  Uie  estate  in  the  city  of  Limerick,  bat  on  esl«ta  is 
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And  BO,  where  laod  vaa  described  in  s  patent  as  Ijing  in  tfaa 
county  of  M. ,  and  forUier  deacribed  by  reference  to  natural  monu- 

ft  eonnty  not  nuoed  in  the  will,  nunaly,  tlia  oonnly  of  CUn  ;  uid  thkt  the  vltl  fi  t» 
*  be  read  tuA  conttniad  u  iT  the  word  '  Clare  '  itood  in  the  pUoe  of,  or  in  ulditioi]  tO| 
that  of  Limnriok.  But  this,  it  u  muiifeit,  ii  not  merely  otiliug  in  the  aid  of  extriotie 
erldence  to  apply  the  intention  of  the  testator,  M  it  il  to  be  collected  from  the  will 
ItMlf,  to  the  exwtiiig  state  of  hi*  property  :  it  ia  oalUiw  in  eitiuMio  eridraoe  to  iutro* 
dnce  Into  tbe  will  an  Intention  u<rt  ApMient  upon  the  uoe  of  the  will.  It  it  not  limply 
nmovinft  adifficiil^ariiingfroina defectiTe ormiatakea deK^ption  :  it  bmakiog  the 
will  MMU  upon  a  anlgect  on  which  it  i«  altooether  lilent,  uid  ia  the  faoM  In  i^ect  aa 
the  fining  up  a  blank,  which  the  teatator  might  have  left  in  hia  will  It  amooDtB,  in 
■hort,  by  the  adoiiMioD  of  parol  eridenoe,  to  the  makiiv  of  a  new  devlae  tor  the  testa- 
tor, which  he  ia  auppoaad  to  have  omitted.  Now,  the  ant  ottjeution  to  the  introdac- 
tioQ  of  Buch  eiidence  i^  that  it  ia  iitconaistent  wiA  the  rale,  whiiji  reason  and  Mnse 
lay  down,  and  which  haa  been  miireraallv  eetabliehed  Ibr  the  conatrnetlon  of  willa  ; 
namely,  that  the  testator's  Intention  is  to  M  Millected  from  the  words  used  in  the  will, 
and  that  wards  which  he  haa  not  nsed  cannot  be  added.  Den  v.  Page,  8  T.  R.  87. 
Bat  it  ia  an  objectian  no  leea  strong,  that  the  only  mod*  of  proving  the  >jl^^  inten- 
tion of  the  testator  is  by  settins  ap  the  draft  of  the  will  against  the  executed  will 
itself.  As,  however,  the  cony  of  the  will  which  omitted  the  name  of  the  county  of 
Clare  was  for  acme  tlms  tu  the  custody  of  the  testator,  and  therefore  open  for  hb  in> 
apectian,  which  copy  wm  afterwards  executed  tnr  him,  with  ill  the  fonralities  required 
hy  the  8tattitB  of  Fiands,  the  prvetuniition  ia,  uat  ha  mnst  have  seen  and  approved  of 
the  alteration,  rather  than  that  he  oveiiooked  it  by  mistake.     It  Is  nnneceasary  to 


advert  to  the  dangar  of  allowing  the  draft  of  the  will  to  beset  np,  «s  of  greater  aatboTi- 
ity  to  evince  the  mtantion  of  the  testMor  than  the  will  itself,  after  the  will  has  bwn 
solemnly  executed,  and  after  the  death  of  the  testator.  If  snch  evidence  ii  admissibla 
to  introduce  a  new  sabject-matter  of  devise,  why  not  also  to  introduce  the  name  of  a 
devisee,  altogether  omitted  in  the  will  I  If  It  is  admissible  to  inttodnce  new  matter  of 
devise,  or  a  new  devisee,  why  not  to  strike  out  anch  aa  are  contained  in  the  eiecnted 
will  t  The  effect  ot  sudt  evidence  in  etther  case  woold  be,  that  ttw  will,  though  made 
in  form  by  the  testator  in  hia  Hfedmis  wonld  resUy  be  nuide  W  the  attorney  alter  bii 
death  ;  thst  all  the  gnarda  IntHided  to  b«  intiodaoed  by  the  Statote  of  Fnudi  would 
be  entli«ly  destr<»ed,  and  the  statnte  itaelf  viitnaUy  reMaled.  And  upon  examina- 
tion of  the  decided  CMea,  on  which  the  plaintiff  haa  relied  in  alignment,  no  one  will  be 
fonnd  to  go  the  length  of  snpporting  the  proposition  which  he  eoutends  for.  On  ths 
contrary,  they  will  all  be  found  consiatent  with  the  dlatlnation  above  adverted  to,  — 
that  an  uncerlAinty  which  arises  from  applying  the  deecription  contained  in  the  will, 
either  to  the  thing  devised  or  to  the  person  irf  the  devisee,  may  be  helped  by  pard 
evidence  ;  bat  that  a  new  snlject-matter  of  devise,  or  a  new  devises,  where  the  trill  ia 
eatiretT  nlent  upon  either,  cannot  be  imported  by  parol  evidence  into  the  will  itself. 
Thus,  In  the  case  of  Lowe  d.  Lord  Hnntingtcwer,  i  Rnn.fiSl,  n.,  iu  which  it  wai  held, 
that  evidence  ot  coiiataral  circmnatances  was  admissible,  aa  of  the  several  u««  of  the 
deviseea  named  in  the  will,  of  the  fact  of  their  being  married  oc  nnmanied,  and  the 
like,  for  the  purpose  of  ascartainiug  the  tnw  eonstrnction  of  the  will ;  aacfa  evidence, 
it  ie  to  be  observed,  ia  not  admitted  to  Introdnoe  new  words  into  the  will  itself,  bnt 
merely  to  give  a  construction  to  the  words  need  In  the  wUl,  coniistent  with  the  real 
state  of  his  property  and  family  ;  the  evidenceia  produced  to  prove  facts,  which,  aocord- 
ing  to  the  UngnagB  of  Lord  Colce,  in  8  Co.  Rep.  IGC,  'stand  well  with  the  words  of  th« 
will.'  The  case  of  SIsnden  v.  Staniten.  2  Ve».  S89,  decides  no  more  than  that  a  devise 
of  all  the  reiidoe  of  the  testator's  real  eetate,  where  be  has  no  real  estate  at  all,  but  haa 
a  power  of  appointment  over  real  estate,  ihall  peas  inch  estate  over  which  he  has  the 
power,  though  the  power  is  not  referred  to.  But  this  proceeds  upon  th^prindple,  that 
the  will  would  be  altogether  inopentive,  onless  it  is  taken  that,  by  the  words  used  in 
the  will,  the  testator  meant  to  refer  to  the  power  of  appointment.     The  case  of  Mosley 

o.  Hasaey  and  others,  B  East,  liB,  doee  not  appear  '"  "" *'""   ''" 

~  ~  \n  coDsidenition.     After  the  parol  evidence  had  eat 

I  of  the  two  eetates  mentioned  in  the  will  had  bi  ,  _ 

eoonty  of  Radnor  having  been  applied  to  the  estate  in  Monmouth,  and  vict  verm,  the 
court  held,  that  it  was  sufficieatly  to  be  collected  from  the  words  of  the  will  itself, 
which  estate  the  testator  meant  to  give  to  the  one  devisee,  and  which  to  the  other, 
independent  of  their  local  description  ;  all,  theiefote,  that  was  don^  waa  to  rqect  ths 
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meats;  and  it  appeared,  that  the  land  described  by  the  monu- 
ments was  in  the  county  of  H.,  and  not  erf  M. ;  that  part  of  thp 

lool  description,  m  nnnsceHwy,  uid  not  to  import  t,uj  new  degoriiticni  Into  the  will. 
Id  the  caw  of  Selwood  ir.  Mildmay,  8  Yes.  SOfl,  Hie  tesMtor  devlsedTto  his  wife  put  of 
hii  stock  in  the  fonr  per  cent  annuities  of  the  Biink  of  EngUnd  ;  snd  it  was  shown  by  ' 
parol  evidence,  that,  at  the  time  he  made  hia  will,  he  had  no  stock  in  the  four  per  cent 
aoDuities,  but  that  he  had  some  which  he  had  sold  oat  and  had  invested  the  produce 
!u  long  aunuitiea.  And  in  this  case  it  was  held,  that  the  beqnest  was  in  snluAance  a 
bequest  of  stock,  uiing  the  words  as  a  deoomiiiation,  not  as  the  ideutiual  corpua  of  the 
stotk  ;  and  as  Done  could  be  found  tu  answer  the  description  bat  the  long  aoDuities,  it 
waa  held,  that  such  stock  should  pass,  isther  than  the  will  be  altogether  iuoperstiTC. 
This  case  is  oertaiulj  a  rerj  strong  one  i  but  the  decision  appears  to  us  to  range  itself 
Dnder  the  head,  that  *  falsa  demoustntio  non  nocet,'  where  enough  appears  upon  the 
will  itself  to  show  the  intention,  after  the  false  desmntlon  is  rejected.  The  esse  of 
Oooiltitle  V.  aouthem,  1  U.  &  3,  29B,  falls  more  clossly  within  the  principle  last  re- 
ferred to.  A  devise  '  of  all  that  m;  farm  called  Trope's  Farm,  now  lu  the  occupation 
of  A.  C  Upon  looking  out  for  the  farm  devised,  it  is  found  that  pert  of  ths  lanilt 
which  constitntod  Tnwne's  Farm,  are  in  the  occnpation  of  another  perwHi.  It  was  held, 
that  the  thing  devised  was  sufficiently  ascertained  by  the  devise  of  '  Trogue's  Farm,' 
and  that  the  inaccnrate  part  of  the  devise  might  be  li^ected  as  surplusage.  Tha  case 
of  Day  D.  Tri){,  1  P.  W.  S8S,  ranges  itself  precisely  in  the  same  class.  A  derise  of  all 
'  the  testator's  freehold  houses  in  Aldenglte  Street,'  when  in  hct  he  had  no  freehold, 
but  had  leasehold,  houses  there.  The  devise  was  held  in  snbstance  and  effect  to  be  a 
devise  of  his  house*  there  ;  and  that  ae  there  vrere  no  frsshotd  bouses  there  to  satisfy 
tiie  description,  the  wcoil  '  freehold '  shoiUd  rather  be  rejected,  than  the  will  be  totally 
void.  But  neither  of  these  cases  aSbrtls  any  authority  u  bvor  of  the  pluntilT ;  they 
decide  only  tha^  where  there  is  a  sufficient  desoription  in  the  will  to  ascertain  the 
thing  devised,  a  part  of  the  deecriptian,  which  ia  inaccurate,  may  be  rejeeted,  oot  that 
uiyuing  may  be  added  to  tho  will ;  thus  following  the  rale  laid  down  hy  Anderson, 
C.  J.,  in  Godb.  181,  — 'An  averment  to  take  an>ay  surplusage  Is  good,  but  not  to  in- 
crease that  which  Es  defecti've  in  the  will  of  the  t^tator.'  On  the  contrary,  the  casta 
against  the  pUintiS's  constraotloQ  appear  to  bear  man  closely  on  the  point.  In  the 
first  plaoe,  it  is  well  eetabliabed,  that,  where  a  complete  blank  is  left  for  the  name  of 
the  legatee  or  derisee,  no  parol  evidence,  however  strong  will  be  allowed  to  fill  it  up, 
as  intended  by  the  testator.  Hunt  v.  Hoit,  S  Bro.  C.  cTsiI,  and  in  many  other  oeses. 
ITow  the  principle  must  be  precisely  the  same,  whether  it  is  the  person  of  the  devisee, 
or  the  estate  or  thing  deviiud,  which  is  left  altogether  in  blank.  And  it  requires  a 
very  nice  discrimination  to  distinguish  between  the  ease  of  a  will,  where  the  descrip- 
tion of  the  estate  ia  left  altogether  in  blank,  and  the  present  case,  where  there  is  a  total 
omission  of  the  estates  in  Clare.  In  the  caaa  cf  Doe  d.  Oxenden  v.  Chichester,  1  Dow, 
P.  C.  65,  it  was  held  by  the  House  of  Lords,  in  offlrmance  of  the  judgment  below,  that 
in  the  case  of  a  devise  of  ■  wj  estate  of  Alston,'  no  parol  evidence  was  admissible  to 
•how,  that  the  testator  intended  to  pass  not  only  bis  lands  in  Aahton,  but  in  the  ad- 
joining parishes,  which  he  had  been  accustomed  to  call  by  the  general  name  of  his  Ash- 
tOD  estate.  The  Chief  Justice  of  the  Common  Plean,  in  giving  the  indgmeat  of  all  the 
judges,  says, '  If  a  testator  should  derise  his  lands  of  or  in  Devonshire  or  aomersetshire, 
it  muld  be  imposdble  t<i  tay,  that  you  onght  to  receive  evidence,  that  hie  intentian 
was  to  devise  tend*  ont  of  those  coantiea.'  Lord  Eldon,  then  Lord  Chancellor,  in  page 
BO  of  the  Beport,  had  stated  in  substance  the  same  opinion.  The  case  so  put  by  Lonl 
Eldon  and  the  Chief  Justioe,  is  the  vary  case  now  under  disonssion.  But  the  case  of 
Newbatsb  v.  Newbuc^h,  decided  in  tiie  Honse  of  Lords  on  the  ISth  of  Jnne,  182S,  ap- 
pear* to  M  in  point  with  the  present.  In  that  case  the  appellant  contended,  that  the 
omissiDD  of  the  word  '  Qlonoester,'  in  the  wUl  of  the  tete  Lord  Nswbnrgh,  proceeded 
npon  a  mere  mistake,  and  was  contrary  to  the  intention  of  the  testator,'  at  the  time  of 
Duking  his  will,  and  inmstad  that  she  ought  to  be  allowed  to  prove,  as  well  &om  the 
context  of  the  will  itself  as  from  other  eltrlnsic  evidence,  that  the  testator  intended 
to  devise  to  her  an  estate  for  life  as  well  in  the  estatea  in  Gloucester,  which  nss  not  in- 
serted in  the  will,  as  in  the  county  of  Snssei,  which  was  mentioned  therein.  Tho 
qnestion,  '  whether  parol  evidenoe  was  admissible  to  prove  such  mistake,  for  the  pur- 
pose of  correcting  tlie  will  end  entitling  the  appellant  to  tlia  OloDcester  estate,  ss  it 
the  word  "  Oloucester"  had  been  inserted  in  tne  will,'  was  submitted  to  the  judges, 
vid  Lord  Chief  Jnatice  Abbott  declared  it  to  be  the  onauimons  opinion  of  those  who 
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description  vhich  related  to  the  connt;  was  rejected.  The  cDtire 
descriptioa  in  the  patent,  said  the  learned  judge,  who  delivered 
the  opinion  of  the  court,  must  be  taken,  and  the  identity  of  the 
land  ascertained  by  a  reasonable  oonetniction  of  the  language 
used.  If  there  be  a  repugnant  call,  which,  hj  the  other  calls  in 
the  patent,  clearlj'  appears  to  hare  been  made  through  mistake, 
that  does  not  make  void  the  patent  Bat  if  the  land  granted  be 
BO  inaccuratelj'  described  as  to  render  its  identity  wholly  uncer- 
tain, it  is  admitted  that  the  grant  is  void."  Si^  if  lands  are  de- 
scribed by  the  number  or  name  of  the  lot  or  parcel,  and  also  by 
metes  and  bounds,  and  the  grantor  owns  lands  answerii^  to  the 
one  description  and  not  to  the  other,  the  desoription  of  the  lands 
which  he  owned  will  be  taken  to  be  the  tme  one,  and  the  other 
rejected  as  falsa  demon$tratio.' 


had  board  the  ■i;gnmBiit  tliEit  it  could  not.  Ai  ml),  tinrefore,  npoo  the  anthorltj  of 
the  cmsei,  uid  more  particularlj  of  th&t  which  U  lut  reTened  to.  m  d|iod  mwon  and 
principle,  we  think  the  evidence  offend  by  the  plaintiff  wonld  (m  istdniiMible  upon 
the  tn»l  of  the  i«™"  " 


'  Boardmui  v.  Beed  end  Ford'i  Levee*,  S  Peten,  S38,  8i0,  per  HcLean,  J. 

*  Loomli  «.  Jackson,  19  Jobna.  146  :  Lnah  v.  Drnee,  4  Wend.  818  ;  Jachtan  o. 
Hanb,  e  Cowen,  SSI  ;  Woithinpton  «.  HjWer,  4  Haas.  194  ;  BlagQe  v.  Gold,  Cro. 
Car.  447  ;  Bwjft  v.  Ejnt,  Id.  648.  So,  where  one  deriaed  "aU  ihitfrtthold  fum 
called  the  Wick  Farm,  containing  two  hondnd  acrea  or  thereabonta,  occupied  by  W. 
E.  ■■  tenant  to  ma,  with  the  appnrtenancea,"  to  oaea  applicable  to  ftvebnld  property 
alone  ;  and  at  the  date  of  the  mil,  and  at  the  death  of  the  testator,  W.  E.  held,  under 
I  lease  fKim  him,  two  hundred  and  two  acrei  of  land,  which  ircre  described  fo  tha 
lease  as  the  Wick  Farm,  hut  of  which  twelre  acre*  were  not  freehold,  bat  wrrr  lease- 
hold only  )  it  was  held  that  these  twelve  acres  did  Dot  pus  by  the  drvise.  Hall  e. 
Fisher,  1  Cnllyer,  47.  The  object  in  cases  of  this  kind  ia,  to  inteipret  the  in«tnunent, 
that  ia,  to  aacertaia  the  intent  of  the  parties.  The  role  to  find  the  intent  is,  to  give 
moat  effect  to  thoae  things  about  wnieh  men  are  least  liable  to  mistake.  Davis  «. 
Bainsfonl,  17  Mass.  810  i  Mclver  v.  Walker,  S  Ctanch,  17S.  On  this  principle,  the 
thinRs  QsnaHy  called  for  in  a  grant,  that  la,  ^e  things,  by  which  the  land  granted  b 
de«crib«J,  have  been  thus  marshalled:  f\ril.  The  highest  ngard  is  hRd  to  natonl 
boacdsries.  Seeoruay,  To  lines  actnallv  ran,  and  coraeta  actn ally  marked,  at  thetinia 
ot  the  grant.  Tkirdly.  If  the  lines  ana  eouraesof  an  adjoining  tractare  called  for,  the 
lines  mil  be  eit*ndod  to  them,  if  they  are  eoffldently  eatablished,  and  no  other  depart' 
nre  from  the  deed  ia  tberobv  required  ;  msrkeil  lines  prevailing  over  those  which  an 
not  marked.  FaurtfUj/.  To  courses  and  diitancee;  aivingprffertnce  totheoneor  the 
other,  accordbg  to  circnmatancea.  See  Cheny  v.  Slade,  S  Murphy,  82  ;  Dogan  «. 
Seelrigbt,  4  Hen.  &  Hnnf.  12S,  130 ;  Preston  c.  Bowtnar,  0  Wheat.  E3!  ;  Lonns  v. 
Norton,  8  QreenL  61  j  8  Flintoff  on  B«*l  Property,  B87,  BBS  ;  Nelson  v.  Hall,  1  Mc 
Lean,  E13  ;  Wells  s.  Compton,  S  Rob.  (Ia.)  171.  (a)  And  in  determining  the  linn 
ot  old  aurveys,  lu  the  absence  of  any  monnments  to  be  found,  the  variation  of  the 
needle  ihim  the  true  meridian,  at  the  date  of  the  original  sorvey,  shoald  be  ascertained  ; 
and  this  is  to  be  found  by  the  jury,  It  being  a  qnesuon  of  fact,  and  not  of  law.  Bur- 
gin  V.  Chenault,  9  B.  Manr.  28fi  ;  S  Am.  Law  Jonra.  n.  s.  470.  Monument*  men- 
tioned in  the  deed,  and  not  than  existins,  but  which  nre  forthwith  erected  by  the  par- 
ties, ia  order  to  conform  to  the  deed,  wul  be  regarded  a*  the  monumenta  referred  to, 
anil  will  control  the  distances  given  In  the  deed.  Hakepeaee  c.  Bancroft,  12  Hasa. 
489  ;  Davis  v.  Rainsford,  17  Mass.  207  ;  (M  Lernerd  v.  Horrill,  2  N.  H.  197.  And  if 
no  monamenta  are  meutloiied,  evidence  of  long-oontinned  occupation,  though  beyond 

(a)  Eellogg  V.Smith.  7  Cosh.  (Man.)  (i)  Blasey  v.  Rice,  20  Pick.  83; 
875,  879-334 ;  Newhill  e.  Iresnn,  8  Id.  Cleeveland  v.  Flagg,  4  Cash.  (MnsB.)  76, 
CVS ;  Hayne*  >.  Tonnr.  M  Me.  SG7.  81. 
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§  802.  Parol  vrldouoa  admiMibU  to  ahow  tliat  th*  agreeinBat  la 
aiaoltaigad.  Betuming  now  to  the  coDBideratioa  of  the  general 
rule,  that  extrinaic  verbal  evidence  is  not  admissible  to  contra- 
dict or  alter  a  written  ioBtrument,  it  is  further  to  be  observed, 
that  this  mie  does  not  exclude  such  evidence,  when  it  is  adduced 
to  prove  that  the  written  agreement  is  totally  dueharged.  If  the 
agreement  be  by  deed,  it  cannot,  in  general,  be  dissolved  by  any 
executory  agreement  of  an  inferior  nature ;  but  any  obligation  by 
writing  not  under  seal  may  be  totally  dissolved,  before  breach, 
by  an  oral  agreement '  (a)  And  there  seems  little  room  to 
doabt,  that  this  rule  will  apply,  even  to  those  cases  where  a  writ- 
ing is  by  the  Statute  of  Frau<^  made  necessary  to  the  validity  d! 
the  agreement*  But  where  there  is  an  entire  agreement  in  writ- 
ing, consisting  of  divers  partioalars,  partly  requisite  to  be  in 
writing  by  the  Statute  of  Frauds,  and  partly  not  within  the  stat- 
ute, it  is  not  competent  to  prove  an  agreed  variation  of  the  latter 


the  ginn  dlataoeM,  la  ftdmiuible.  Omn  u.  BartlioIaiTteir,  9  Pick.  G20.  If  the  de- 
•oriptioo  bamMgaoosor  doubtful,  parol  evidence  of  the  praotical  conetruction  giren  1^ 
the  partiM^  hj  Mti  of  oecapaQny,  recognitiaii  of  monamrnts  or  bonndAriea,  or  other- 
-'-1,  iaadininlblelntidoftlieiotKrpreUtioii.  Stono  n.  Clark,  1  Met.  376.  (c)  Words 
—  ■-  . .  -.   .1  r   ^  must  be  retainsd ;  but  words  not  Docassary  for  that 


purpna  nuy  ba  rqjeoted,  if  inconiutent  with  the  othen.  WorUiiugton  t>.  Hy Iyer,  i 
Mut.  SOS ;  Jaeknu  t>.  Sprains,  1  Paine,  i9i  ;  Vom  o.  Hand;,  S  Qreenl.  S22.  The 
BXprea^on  of  qnanti^  i«  deacriptiTe,  and  ma;  well  aid  In  finding  the  intent,  where  the 
boandarie*  are  donntfn].  Hann  v.  Pearson,  2  Johns.  87,  41  ;  Parkin*  v.  Webster,  3 
N.  H.  387  ;  Thomdike  «.  Richards,  1  SbepL  437  ;  Allen  v.  Allen.  2  Shppl.  367  ;  Wood- 
nun  V.  Una,  7  N.  H.  341 ;  Pemam  v.  yltmA,  fl  Mass.  ISI  ;  Keddick  «.  Leatsl,  8 
Marphv,  639,  S44  ;  rwpra.  |  390.  See  also  4  Craiaa'*  ]>ig.  tlL  SS,  e.  21,  |  81,  n. 
(GreenleaTs  ed.)  [3  QrMnleaTs  ed.  (1856)  voL  IL  pp.  4SS-«iI,  and  noteal  whsre  thit 
snbiect  is  more  fiuly  oonaiderad. 

1  BnlL  N.  P.  1G3 ;  Hilward  «.  Ingram,  1  Mod.  20« ;  s.  o.  3  Hod.  43  ;  Edwatda  e. 
Weeks,  1  Hod.  302  ;  I.  0.  2  Mod.  260  ;  s.  o.  1  Freem.  230 ;  Lord  Milton  v.  Edgworth, 
S  Bro.  P.  C  816  ;  4  Cruise's  Dig.  VA.  82,  c.  S,  I  SI  ;  Clament  v.  Dnrgin,  fi  UreenL 
9  i  Cottrill  *.  Mj^ok,  3  Fairf.  222 ;  Ratoliff  e.  Pembarton,  1  Esp.  8G  ;  Flenliig  v. 
Gilbert,  3  Johns.  531.  Unt  if  the  obligation  be  by  deed,  and  there  ba  a  parol  ■gr»e> 
.  ment  in  discharge  of  snnh  obliKStion,  if  tha  parol  agreement  be  eiecntcd,  it  Is  a  good 
dischftrge.  Dearborn  s.  Cross,  7  Cowen,  48.  Sea  also  Littler  «.  HoUand,  S  T.  R.  3911; 
Pajtoe'i  Case,  9  Co,  77  ;  Ksye  v.  Waghora,  1  Tannt.  12S  ;  La  FsTra  «.  Le  Feire,  4  S. 
h  E.  241  i  Suydam  «.  Jones,  10  Wenl  IBD  ;  BamaH  v.  Darling,  11  Wend.  27,  SO. 
In  sqnity,  a  parol  mcission  of  a  written  contract,  after  breach,  may  be  set  up  tn  bar 
of  a  bill  for  speciac  perfonoance.  Walker  v.  Wheatly,  2  Hamphniys,  IIS.  By  tha 
law  of  Scotland,  no  written  obligation  whatarer  can  ba  extinsni'hed  or  lenonnced, 
without  either  the  creditor's  oath,  or  a  writing  signed  bv  him.    Tsit  on  Kvid.  p.  825. 

■  PbiL  ft  Am.  on  Erid.  770 ;  3  Phil.  Evid.  348  ;  Rois  e.  Lord  Nugent,  G  B.  &  Ad. 
ES,  OS,  H,  per  Ld.  Denman,  C-  J.  ;  Stowell  v.  Robinson,  8  Biag.  N.  C.  938;  Com- 
mings  V.  Arnold,  3  Mat.  466  ;  Staanis  t.  Hall,  0  Cnsh.  81,  84. 

(«)  Kellogg  ■.  Smith,  7  Cosh.  (Mass.}  CiTil  Code  of  Louisiana,  art.  1051 ;  Wells 

875,  883  -,  Waterman  p.  Johnson,  IS  Pick.  ».  Compton,  S  Rob.  (La.)  171. 

(Mass.)  201 ;  Frost  a.  epanlding,  19  Id.  (o)  DaDforth  «.  Uclntyre,  11  111.  App. 

445  :    CUrk    v.    Manynn,   23    Id.    410 ;  417. 
Crafts  «.  Hibbard,  4  Met   (Mass.)  4S8 ; 
VOL.  L— 37 
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part,  by  oral  evideDce,  though  that  part  mi^t,  of  itself  have 
been  ^^ood  without  writing.* 

§  308.  Or  K  n«ir  addltloiiftl  oi  ssbatftntad  agrMmAiit.  Neither 
is  the  rule  infringed  by  the  admission  of  oral  evidence  to  prove  a 
new  and  distinct  agreement,  upon  a  new  eontideration^  vhether  it 
be  as  a  substitute  for  the  old,  or  in  addition  to  and  beyond  it. 
And  if  subsequent,  and  involving  the  same  eabject-matter,  it  is 
immaterial  whether  the  new  agreement  be  entirely  oral,  or  whether 
it  refers  to  and  partially  or  totally  adopts  the  provisions  of  the 
former  contract  in  writing,  provided  the  old  agreement  be  re- 
scinded and  abandoned.  1  (a)  Thus,  where  one  by  an  instrument 
under  seal  agreed  to  erect  a  building  for  a  fixed  price,  which  was 
not  an  adequate  compensation,  and,  having  performed  part  of  the 
work,  refused  to  proceed,  and  the  obligee  thereupon  promised 
that,  if  he  would  proceed,  he  should  be  paid  for  his  labor  and 
materials,  and  should  not  suffer,  and  he  did  bo;  it  was  held  that 
he  might  recover  in  assumpsit  upon  this  verbal  agreement.*  So, 
vhere  the  abandonment  of  the  old  contract  was  expressly  mutual.* 
So,  where  a  ship  was  hired  by  a  charter-party  under  seal,  for  eight 
months,  commencing  from  the  day  of  her  sailii^  from  Gravesend, 
and  to  be  loaded  at  any  British  port  in  the  English  Channel ;  and 
it  was  afterwards  agreed  by  parol  that  she  should  be  laden  in 
the  Thames,  and  that  the  freight  should  commence  from  her  entry 
outwards  at  the  custom-house ;  it  was  held,  that  an  action  would 
lie  upon  the  latter  agreement.* 

§  804.   EnlargemflDt  of  time    of  performaneB.       It   is    also  well 

LvBti,  fl  ] 
■  Bum  B.  Miller,  i  Taaat.  716  ;  TosUt  «.  Allnnsan,  S  T.  R.  479  ;  Schick  v.  An- 
thony, 1  H.  &  S.  S73,  67G  ;  Sturdy  v.  Arnaud,  8  T.  R.  G9S  ;  Brigham  p.  Rogen,  17 
Mh8b.  ET3,  per  Putnam,  J.;  Hoird  f.  Warlham,  1  £«st,  030.  p«r  Uwrentw,  J.;  1  Chit^ 
on  PI.  93  ;  Ricbnrdson  e.  Hooper,  13  Pick.  UB  ;  Brewster  e.  CountrynaD,  12  Wend. 
*48  ;  DeUcroii  o.  Bnlkiey,  IS  Wend.  71  j  Vic«ry  v.  Moore,  2  Watts,  *S6,  i67,  per 
Gibson,  C.  J.;  Brock  e.  StanUrant,  8  Fairf.  81  ;  Hanhall  v.  Baker,  1  Appleton,  402; 
Chitt»  on  Contracts,  p.  88. 

*  kanroe  v.  Perkins,  »  Pick.  298.     See  also  Rand  «.  Uather,  11  Oosh.  1. 
'  I^tttnure  b.  Harsen.  14  Johns.  S80. 

*  White  V.  Parkin,  12  East,  GTS. 

(n)  Bnssell  v.  But7,  IIG  Mass.  800  ;  ment,  on  good  connderation  to  ndnce  the 

WUtney  v.  Shippen,  89  Pa.  St.  22  ;  Wig-  not,  wm  admis^ble.     Hsstinfts  d.  Lore- 

gill  V.  Goodwin,  S3  Ms.  S8B;  Davidson  v.  joy,    tupra.     Where    tiro   distinct    con- 

Bodley,  27  La.  An.  It9  ;  Sl^key  n.  Uil-  tracts  for  aerrice  on  two  diittnct  Toyiigea 

ler,  69  III.  GSI) ;  Bastings  «.  Lovqjoy,  140  are  made  at  the  same  ttmc^  and  one  only 

Mass.  2S1  :  Emery  v,  Boston  Manne  Ids.  ia  redoced  to  writing,  the  other  may  « 

Co.,  188  Mass.  398;  Cummingsv.  Arnold,  proved    by  parol.     Page   v.   Sheffield,   9 

8  Met.  486,  489.    Thus,  where  a  written  fcurtis,  C,   C.  877;   Cmej-  p.  Tenny,  31 

leaae  nnder  aeal  was  j^ven  providing  for  Vt.  401.     But  new  tanns  cannot  be  incor- 

tbe  pajment  of  a  certain  rrnt,  it  was  neld  porated  into  a  written  contract  try  paroL 

Alt  erldence  of  an  oral  suhseiiuent  agree-  Adler  v.  Friednuui,  16  Oal.  138. 
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settled  that,  in  a  case  of  a  simple  contract  id  writing,  oral  evi- 
dence is  admiasible  to  show  that,  by  a  subaeqaent  agreement,  the 
time  of  performance  wa*  ejUarged,  or  the  place  of  performance 
changed,  the  contract  having  been  performed  according  to  the 
enlai^d  time,  or  at  the  substituted  place,  or  the  performance 
having  been  prevented  by  the  act  of  the  other  party ;  or  that  the 
damage*  for  non-performance  were  waived  and  remitted ; '  or  that 
it  was  founded  upon  an  insufficient  or  an  unlawful  consideration, 
or  was  without  consideration;^  or  that  the  agreement  itself  was 
waived  and  abandoned."  So,  it  has  been  held  competent  to  prove 
an  additional  and  suppUtory  agreement,  by  parol ;  as,  for  example, 
where  a  contract  for  the  hire  of  a  horse  was  la  writing,  and  it  was 
further  agreed  by  parol  that  accidents,  occasioned  by  his  skying, 
should  be  at  the  risk  of  the  hirer.*(a)    A  further  consideration 

1  Jona  V.  Birklev,  3  Dong.  084,  694  ;  Hothsm  n.  E.  In.  Co.,  1  T.  B.  633  ;  Cum- 
tnlDg«  V.  Arnold,  S  Met.  436  ;  Clement  n.  Duraiii,  6  Oraenl.  9  ;  Erotins  v.  Price,  1 
Johns.  Cm.  23  ;  Fleming  v.  Gilbert,  3  Johns.  G30,  GSl,  per  Thompaon,  J. ;  Erwin  v. 
Baundere,  1  Cowen,  249;  Frost  r.  Everett,  0  Cowen,  4B7;  Dearborn  o.  Cross,  7  Cowen, 
GO;  Neil  v.  Chevee,  1  Bailey,  SS7,  938,  a.  (a);  nufTn.  Penn,  1  M.  &  S.  21  ;  Robioaon 
V.  Bwhelder,  4  N.  H.  40  ;  Meilnnuk  Bank  v.  Ciirti»  II  Shepl.  36  ;  Blood  «.  Good- 
rich, 9  Wend.  68;  Yoaqm  n.  Niion,  1  Peten,  a  C.  221.  But  see  MarshftU  o.  Lynn, 
6  M.  Ji  W.  109. 

*  See  mpm,  1 26,  ctuee  is  note  ;  Hilli  v.  Wymsn,  3  Pick.  207;  Erwin  n.  Saanders, 
1  Oowen,  249  ;  Hilt  v.  Buckmioater,  G  Pick.  391  ;  Rawson  v.  Walker,  1  Stark.  361  ; 
Foster  v.  Jolly,  1  C.  H.  ft  R.  707,  703,  p«r  Parke,  B. ;  Stackpole  «.  Arnold,  11  Mnsi. 
37,  32  ;  Folsom  v.  Mosaey,  8  Qreenl.  400. 

■  Ballard  o.  Walker,  3  Johni.  Caa.  00  ;  Poth.  on  Obi.  pt.  8,  a.  0,  art  2,  No.  636  ; 
Hataliall  v.  Baker,  1  Appleton,  402 ;  Eden  d.  Blake,  13  H.  ft  W.  614. 

*  JefTery  v.  Walton,  1  Stark.  267.  In  a  enit  for  breach  oF  a  written  agreement  to 
manufacture  and  deliver  weekly  to  the  plaintiff  a  certain  quantity  of  uloth,  at  a  certain 
price  per  yard,  on  eioht  montlia'  credit,  it  was  held,  that  t!ie  defendant  might  girn  in 
evidence,  u  a  good  defence,  a  subsequent  parol  agreement  between  him  and  the  plain- 
tiff, mode  on  aufDcient  connderation,  by  which  the  mode  of  payment  wag  varied,  and 
that  the  plaintiff  had  refused  lo  perform  the  parol  agreement.  Curnminf^  v.  Arnold,  8 
Met  486.     See  further,  Wright  t>.  Crookea,  I  Scott,  n,  s.  085.     Where  the  w   ' 


(n)  It  may  be  shown  by  parol  that,  at  tinne,  oral  evidence  ia  admissible  to  ahoir 

the  time  a  promissory  note  was  given  by  that  the  parties  did  not  intend  to  bind 

A  to  B  for  money  lent  >Q  agreement  was  themselves  by  the  written  agreement  for 

made  to  nty  ■  certain  sam  as  eictra  inter-  anv  definite  period  of  time,  biit  porpoaely 

est.     Bohan  •.  Hsnsou,  11  Cash.  (Haas.)  lelt  that  to  M  settled  either  by  contempo- 

44,40.     The  date  of  a  ooDtract  in  writing,  raneoua  or  subsequent  aj^reemeet     lisal 

when  referred  to  in  the  body  of  the  con-  Estate  Title,  Jbc.,  Co.'s  Appeal,  125  Pa. 

tnct,  as  fixing  the  time  of  payment,  can-  3t.  600;  Thomas  r.  Loose,  114  Pa.  St.  SS. 

not  be  altered  or  varied  by  parol.     Joseph  So,  in  a  recent  case  in  New  York  (Dodge 

o.   Bigelow,  4  Id.  83,   84.     The  time  of  n.   Ziinmer,   110  N.  T.  49),   it  was  held 

perTormnnce  of  a  written  contract  within  that  an  independent  collateral  agreement 

the  Statute  of  Frands  may  be  shown  to  although   by  parol,  was  admiasible  as  a 

have  been  eularged  by  a  subsequent  parol  stipniation  which  asanmed  the  agreement 

wneement     Steams  v.  Hall,  9  Id.  81,  34.  precisely  as  indicated  by  the  writinfi,  hut 

When  the  written  Bfpfemrnt  ia  silent  as  to  dealt  with  a  poaaible  contingency  m  tha 

how  long  the  same  was  iutended  to  con-  future,  as  to  which  a  separat*  or  supple- 
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may  also  be  proved  by  parol,  if  it  is  not  of  a  different  nature  trom 
that  vbich  is  expressed  in  the  deed.'  (b)  And  if  the  deed  appears 
to  be  a  voluntary  conveyance,  a  valuable  consideration  may  be 
proved  by  parol* 

§  806.  Stooffipts.  In  regard  to  reoeiptt,  it  is  to  be  noted  that 
they  may  be  either  mere  acknowledgments  of  payment  or  deliver?, 
or  they  may  alao  contain  a  contract  to  do  somethii:^  in  relation 
to  the  thing  delivered.  In  the  former  case,  and  so  far  as  the 
receipt  goes  only  to  acknowledge  payment  or  delivery.  It  is  merely 
prima  facie  evidence  of  the  fact,  and  not  conclusive;  and  there- 
fore the  fact  which  it  recites  may  be  contradicted  by  oral  testi- 
mony, (a)  Bat  in  BO  far  as  it  is  evidence  of  a  contract  between 
the  parties,  it  stands  on  the  footing  of  all  other  contracts  in  writ- 
ing, and  cannot  be  contradicted  or  varied  by  parol.' (&)  Thus, 
for  example,  a  bill  of  lading,  which  partakes  of  both  these  char- 
acters, may  be  contradicted  and  explained  in  its  recital,  that  the 
goods  were  in  good  order  and  well  conditioned,  by  showing  that 
tiieir  internal  order  and  condition  was  bad ;  and,  in  like  manner 
in  any  other  fact  vhich  it  erroneously  recites;  but  in  other 
respects  it  is  to  be  treat«d  like  other  written  contracts. '(c) 

We  here  conclude  the  Second  Part  of  this  Treatisa 

•  Clifford  V.  Tarrill,  S  Jnr.  633. 

>.  Todhunter,  3  Collyer,  Ch.  Cas.  78,  81. 


StTBton  e.  RasUll,  2  T.  R.  366;  AIner  v.  Geo^e,  1  Campli.  S9S;  tupra,  |  26,  n. ; 

" Xi.  US;  Jo' 

,  per  l^rker,  U.  J. ;  WUkinaon  v.  Scott,  IT  Mass.  267; 
t.  R.  474  ;  Rollins  c.  Dyer,  4  Shepl.  47S ;  Brooks  t>.  White,  2  Met.  S88  ; 


SUckpoiec.  Arnold,  11  Hasi.  27,  82  ;  Tuckers.  Maxwell,  Id.  143)  JohnMn  n.  John- 
•on.  Id.  8G9,  SS3,  per  Pnrker,  C.  J. ;  WUkinaon  v.  Scott,  17  Mass.  267;  Rex  v.  Rcatn. 


Kileiv.  Colver,  4  Law  R«p.  n.  s.  72.  "The  trae  view  of  the  nubject  Mema  to  he,  that 
•ach  ['ironmstancea,  ai  would  lead  a  conit  of  equity  to  set  aaide  a  contnct,  sach  aa 
friad,  mistake,  or  lurpi'iM,  may  he  ihown  at  la<r  to  destroy  the  eCTect  of  a  receipt." 
Per  Williams,  J.,  In  Faller  r.  Crittenden,  9  Conn.  40e  ;  lupra,  £  285. 

■  BaireCt  v.  Rtwera,  7  Masa.  297  ;  Oaidner  r.  Chace,  2  R.  I.  113;  The  Tuakar,  1 
Bprague  (U.  S.  Dut.  Ct.],  71  ;  Henjainin  v.  Sinclair,  1  Bailey,  174.     In  the  latter 

torj  agreement  was  made  ;  tbit  it,  that  (Han.  I,  101 ;  Stacy  t>.  Kemp,  97  Haw. 

aaaumins  the  contract  of  pnrchaae  and  sale  160.     So  where  a  biubead  Bays,  "  All  bills 

to  stand  and  remain  unchanf^ed  in  all  its  to  be  paid  to  treasnrer  and  bills  recsiplsd 

terms,  it  looked  forward  to  a  possible  con-  by  him,"  other  modes  of  payment  may  be 

tinesncy  in  the  action  of  ■  thirl  penwn  thown.     Eimcman  v.  Eerabaw,  119  Wius. 

which  might  pat  In  peril  the  terms  aa  140. 

ibej  Ktooa,  %Di,  hj  saeb  anopletory  parol         (i)  9qnirea   v.    Amhem^    14S    Haaa, 

agteeraent,  sonabt  to  aTCTt  tiie  danger  and  IBS;  HiQ  ti.  Syracnae,  Ac.,  B.  B.  Co., 

guard  against  iL  73  N.   Y.   361 ;  Leonard  v.  Dnnton,   SI 

(&)  Miller  v.  Goodwin,  S  Gray  (Mass.),  IlL  431. 
S4S;  Pierce  v.  Weymonth,  46  Me.  481  ;  (e)  Clarke  v.  Barnwell,  IS  How.  (U. 
Lewis  V.  Brewster,  G7  Pa.  St  410;  Cowan  6.)  272 ;  O'Brien  «.  Gilchrist,  84  He. 
V.Cooper,  41  Ala.  187.  Bat  not  another  or  S54;  Ellis  c.  Willard,  S  Sslden,  629:  Fits- 
different  consideration.  Hendrick *.  Crow-  hugh  v.  Wiman,  Id.  669,  GB6 ;  McTyerfc 
ley,  81  Cal.  471 ;  Sewell  s.  Ructer.  2  Hd.  Steele^  2fl  Ala.  4S7  ;  Burke  e.  Ray,  40 
Cb.  447.  But  see  Rhine  «.  Bllea,  36  Minn.  SB  ;  Adams  v.  Davis,  lOB  Ind.  SI ; 
CaL  362.  Barerly  «.   Railroad  C  impany,   136  F>^ 

(a)  Hildreth    «.    O'Brien,    10    Allen  St  122 ;  ThompMHi  tr.  Maxwell,  74  Iow% 
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Mw,  It  WM  hold,  tlikt  ths  reciUl  In  the  bUl  of  UJinjit  as  to  the  good  order  tnd  condi* 

y  to  their  axt«nul  «Dd  Kppan-nt  order  »ud  coodi- 

B  thg  quality  of  the  material  in  vhicb  they  wen 
..Teioped,  nor  to  lecret  debcta  to  the  good*  thcmselvea  ;  and  that,  ai  to  der»cU  of  the 
two  latter  deaoriptiooa,  parol  evidence  warn  idmiMible.  See  also  Smith  v.  Brown,  S 
Hawki,  S80 ;  Utjp.  BkbcocOc,  i  Ohio,  3U,  846. 

lis.     And  the  fact  of  the  ezecation  of  paynMat  by  the  vendor.     Tbeee  form  an 

the  written  instmment  when  no  attempt  exception  to  the  ftenemt  rale  of  aYldence, 

U  made  to  prove  it*  contenta,  hut  the  fact  beiog  infonnal  doolUDenta,  Istandad  only 

of  etecution  comea  ia  collaterally  or  inci-  to  ipecify  prices,  qnantitiea,  and  a  receipt 

dentally  to  the  case,   may  be  ihawn  by  orpayment,andnotuBedordeaisnedtoein- 

oral  evidence.      Kobeita  v.   Bargesa,   8S  body  and  aet  out  the  term*  andconditioue 

Ala.  192.     And  ao  when  the  purpose  {■  lo  of  a  contract  of  bargain  and  aale.     They 

prove  the  eziatence  of  a  written  contract  are  in  the  QHtnte  of  receipt^  and  are  al- 

ooUaterally,  or^  agreement*  tending   to  waya  open  to  evidence,  which  proves  the 

■how   iDcti   eziatence   may   be    proved,  real  terms  npon  which  the  agreement  of 

Brewiter  d.  Beel,  H  Iowa,  6W.     Where  sale   w««  made  between   the  parties.      I 

the  payee  of  a  promlssotr  note,  not  nego-  Cowen  ft   Hill's  note  to  Phil,  on    Evid. 

tiabU,   for  |120,  delivered  it  to  «  third  SSB,  n.  S2B ;  2  Id.  60S,  □.  205  ;  Harru  v. 

person,  and  took  hack  the  following  writ-  Johnston,   8    Crench,   Sll  ;    Wallace   v. 

big  :  "  Received  of  A  a  note  (describing  Bogera,  2  N.  H.  606 ;  Bradford  v.   Uan. 

it),  for  which  I  am  lo  collect  and  acoonnt  ley,  13  Hass.  13S  ;  Fletcher  v.  WillanL 

to  the  «aid  A  the  snm  of  lltO,  when  the  14  I^k.  184.     Bv  Bigelow,  J.,  in  Hazard 

above  note  i*  collected,  or  retnm  said  note  v.  Loring,  10  Ciuli.  287,  268.     The  worda 

back  to  said  A  If  I  eliooae ; "  it  was  de-  on  a  tnll  of  parcebi,  "consigned  0  mo,," 

dded  that  parol  evidence,  which  was  of'  and  '*  Terms  Cash,"  may  be  explained  b;r 


flarad  to  show  that  the  note  was  held  on  parol.  George  b.  joy,  IB  N.  H.  641. 
other  end  diffemt  tenna,  was  rightly  ez-  Linaley  v.  Lovely,  26  Vt  138.  In 
claded.      I^ngdoQ  v.   Langdon,  4   Gray    States  a  doe-bill  is  held  to  be  a  p 


n.),  186,  lis  ;  FnrbosE  v.  Ooodwin,  eory  note,  in  others  it  is  held  t< 
26  N.  H.  435  ;  Wood  v.  Whiting,  31  contains  words  denoting  a  promise  to  pay 
Barb.  (N.  Y.)  ISO,  197.  See  also  Alez-  or  an  intent  that  it  shall  be  oecotiahle. 
andar  v.  Hoore,  19  Mo.  148  ;  Sutton  b.  Bnt  the  better  authority,  as  well  as  the 
Kettell,  1  Sprague's  Dedsiona,  SOS.  The  most  consistent  with  principle,  is  that  a 
rule  that  parol  evidence  is  not  admiadble  mere  acknowledgment  of  Indehtednees  la 
to  vary  or  control  a  .written  oontraot  is  not  of  itself  a  contract.  It  is  rather  an 
not  applicable  to  mere  biffs  o/  paraU  admission  of  fact,  and  like  all  mere  ad- 
1,  .ij  {)jg  nsnal  form,  in  which  noth-  misaiona  written  or  onl,  it  might  he  c~- 

lean  bot  the  name*  of  the  ven-  ^-"-■-' i.t-.ii- 1     .. 

L  vendee,  the  article*  parched, 
with  the  prictB  offlzed,  and  a  receipt  of 
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PART  IIL 

OF  THE  INSTBUUENTS  OF  EVIDENCB. 


07  WITNESSSa,    AND  THE  HEA.N8  0?  PROCDBINO   THBIB  ATtWtDXSCB. 

§  806.  inatnimenta  oi  evldonos.  HaTiDg  thus  considered  the 
general  nature  and  principles  of  evidence,  and  the  rules  which 
govern  in  the  production  of  evidence,  we  come  nov,  in  the  tiiird 
place,  to  speak  of  the  instnimenta  of  evidence,  or  the  means  by 
which  the  truth  in  fact  ia  established.^  In  treaties  this  subject, 
we  shall  consider  how  such  instruments  are  obtained  and  used, 
and  their  admissibility  and  effect. 

§  807.  WrlttMi  and  nmrrfttoii.  The  instruments  of  evidence 
are  divided  into  two  general  classes ;  namely,  unwritten  and 
tBritten.  The  former  is  more  naturally  to  be  first  considered, 
because  oral  testimony  is  often  the  first  step  in  proceeding  by 
documentary  evidence,  it  being  frequently  necessary  first  to  es- 
tablish, in  that  mode,  the  gennineuess  of  the  documents  to  be 
adduced. 

§  808.  UawTittan.  By  unwritten  or  oral  evidence  is  meant  the 
testimony  given  by  witnesses,  viva  voce,  either  in  open  court  or 
b^ore  a  magistrate  acting  under  its  commission  or  the  authority 
of  law.  Under  this  head  it  is  proposed  briefly  to  consider 
(1)  The  method,  in  general,  of  procuring  the  attendance  and 
testimony  of  witnesses;  (2)  The  competency  of  witnesses ;  (8)  The 
course  and  practice  in  the  examination  of  witnesses ;  and  herein 
of  the  impeachment  and  the  corroboration  of  their  testimony. 

§  809.  Attandono*  of  wltnaMM.  And,  fir^,  in  regard  to  the 
method  of  procuring  the  attendanee  of  aritnettetf  it  is  to  be  ob- 


■ppajcDtlj  irt«ler»nt,  may,  in  ths  iliscretlon  of  the  jadgB,  be  admitted  if  it  is  expected 
to  become  ralenut  by  ita  connectiou  with  other  teetimonT  to  be  •ftanruda  offend. 
State  V.  M'Alliiter,  11  Shepl.  13S. 


Pd.y  .Google 


426  LA.W  OF  ETtDBNCE.  [PAKT  m. 

served  tliat  ever;  court,  having  pover  definitely  to  hear  and 
determine  an;  suit,  has,  hj  the  common  law,  inherent  poirer  to 
call  for  all  adequate  proo&  of  the  facta  in  controversy,  and,  te 
that  end,  to  summon  and  compel  the  attendance  of  vitnesses  be- 
fore it.  (a)  The  ordinary  summons  is  a  writ  of  tuipaenoj  which 
is  a  judicial  writ,  directed  to  the  witaess,  commanding  him  to 
appear  at  the  court  to  testify  what  he  knows  in  the  cause  therein 
described,  pending  in  such  court,  under  a  certain  penalty  men- 
tioned in  the  writ.  If  the  witness  is  expected  to  produce  any 
books  or  papers  in  his  possession,  a  clause  to  that  effect  is  in- 
serted in  the  writ,  which  is  then  termed  a  mbpeena  duceg  tecum.  ^  {b} 
The  writ  of  tvApcena  suffices  for  only  one  sitting  or  term  of  the 
court  If  the  cause  is  made  a  rejTUinet,  or  is  postponed  by  ad- 
joumment  to  another  term  or  seseiou,  the  wilaiesa  must  be  sum- 
moned anew.  The  manner  of  serving  the  subpcena  beii^  in 
general  regulated  by  statutes,  or  rules  of  court,  which  in  the 

1  Thi*  tdditioDal  elaun  !■  to  tha  following  effect :  "  And  also,  tint  yon  do  dUigtntlj 
and  csreTnlly  search  for,  examine,  Mid  inquire  after,  and  bring  with  you  and  produce, 
at  the  time  and  place  aforeaaid,  a  biU  of  exchauKC,  dated,"  lu^  (bpre  deaciibing 
with  preciiton  the  papen  and  documents  to  be  produced],  "  together  with  all  copiri, 
drafts,  and  vouchers,  relating  to  the  eaid  docnniauts,  and  all  other  docnmenta,  lettera, 
and  paper  writingti  whntsoeTer,  that  can  or  maj  sSbtd  nny  infomistion  or  evidence  in 
said  cause  ;  then  and  there  to  taetifr  and  show  all  and  singular  those  tbings  which  you 
(or  either  of  vouj  know,  or  the  said  documents,  letters^  or  inBtruments  in  writing  do 
import,  of  and  concerning  the  said  cause  now  dependiug.  And  this  you  (or  any  of  you) 
shall  in  no  wise  omit,"  Ac  a  Chitty's  Oen.  Practice,  S30,  n.  ;  Auiey  r.  Loug,  0  East, 
173.  , 

(a)  His  power  of  legialatiTe  bodies  to  imprisoned.  Boraham  v.  MontsMy,  14 
punieb  a  witnen  for  contempt  in  not  ap-  Gray,  226. 
pearing  before  them  has  been  the  siilnect  of  (&)  If  a 
aeversT decisions.  In  Kilboum  e.  Thomp-  oontun  tht 
ton,  108  U.  8.  168,  the  plaintiff  sued  the  ^ 
defendant,  the  sergeant-at-arms  of  the  invalid  summons,  as  the  power  of  the  Court 
House  of  Bepresentatives,  for  Adse  im-  to  compel  the  witness  to  attend  is  haard 
prisonment.  The  defendant  aet  up  in  hia  on  the  fact  that  (he  leMimony  of  the  wit- 
plea  that  he  acted  by  direction  of  a  com-  ness  is  material  to  a  case  in  court .  Mnrtay 
mittee  of  the  House  of  K^presentatives.  v.  Elston,  23  N.  J.  Eq.  212.  The  degrve 
The  decision  in  Chia  case  wm  that  the  of  particulsritj  in  the  description  of  the 
committee  wM  appointed  to  investigate  papera  is  thus  stated  by  Dillon,  J.,  in 
a  subject  not  within  the  power  of  the  ITnitod  States  o.  Babcock,  3  Dill.  (U.  S.) 
House  to  investigate,  and  the  action  of  G66  :  "  The  papers  are  required  to  be 
the  committee  was  therefore  ultra  virta  and  stated  or  specified  only  with  that  degrnr  of 
no  defence.  The  language  of  the  Court  certainty  which  is  pmctdcaUe  considrring 
seems  to  admit  that  in  some  cases,  the  all  the  circumstances  of  the  case,  so  that 
House  might  commit  a  witness  for  con-  the  witness  may  be  able  to  know  what  is 
tempt,  and  the  esse  of  Anderson  v.  Dunn,  wanted  of  him  and  to  have  the  papera  at 
6  Wliest  204,  supports  thia  view.  A  the  trial  so  that  they  can  be  used  if  the 
State  legislature  has  the  power  to  compel  Conrt  shall  then  determine  them  to  be 
witnesses  to  attend  and  testify  before  the  competent  and  relevant  evidence."  To 
House  or  one  of  its  committees;  and  the  require  a  solicitor  to  produoe  aD  his  boolca, 
refusal  of  a  witness  to  appear  is  a  contempt  papers,  Ac.,  relating  to  all  dealinoi  be- 
for  which  the  House  may  canse  him  to  tween  him  and  a  wrty  to  the  suit  during 
be  arrested  and  brought  before  the  House  ;  a  term  of  thirty-three  years  is  too  vagoa. 
and  for  a  refusal  to  testify  he  may  be  Lee  v.  Angas,  L  B-  2  Gq-  SB. 
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different  States  of  the  Union  are  not  perfectly  aimilar,  &ay  fur- 
ther pursuit  of  this  part  of  the  eubject  would  not  comport  with 
the  design  of  this  work.*  And  the  same  observation  may  be  ap- 
plied, once  for  all,  to  all  points  of  practice  in  matters  of  evidence 
which  are  regulated  by  local  law. 

§  810.  In  olvu  a«BM.  In  order  to  secure  the  attendance  of  a 
witness  in  civil  cases,  it  is  requisite,  by  Stat  5,  Eliz.  c.  9,  that  be 
"have  tendered  to  him,  according  to  his  countenance  or  calling, 
his  reasonable  charges."  Under  this  statute  it  is  held  nec-essary, 
in  England,  that  bis  reasonable  ezpenses,  for  going  to  and  re- 
turning from  the  trial,  and  for  his  reasonable  stay  at  the  place, 
be  tendered  to  him  at  the  time  of  serving  the  subpoena  ;  and,  if 
he  appears,  he  is  not  bound  to  give  evidence  until  such  charges 
are  actually  paid  or  tendered,'  (a)  unless  he  resides,  and  is  sum- 
moned to  testify,  within  the  weekly  bills  of  mortality ;  in  which 
case  it  is  usual  to  leave  a  shilling  with  him  upon  the  delivery  of 
the  luhpcBna  ticket  These  expenses  of  a  witness  are  allowed 
pursuant  to  a  scale,  graduated  according  to  his  situation  in 
life.'(d)  But  in  this  coimtry  these  reasonable  expenses  are  set- 
tled by  statutes,  at  a  fixed  sum  for  each  day's  actual  attendance, 
and  for  each  mile's  travel,  from  the  residence  of  the  witne88'((i) 

•  The  EnglUh  practice  is  sUtod  in  3  Tidd's  Prac,  (Sthed.),  806-809  ;  1  Stark.  E rid. 
77  ttuq.;  8  Chitty'a  Gen,  Pr»c  828-8Si  ;  3  Phil.  Evid,  370-392,  The  AmBrican 
praetioe,  ia  its  prlcicipa]  featarea,  mav  b«  collected  (ton\  tlie  cases  cited  in  the  United 
Slatea  Digrat,  toI.  iii.  Ut  Witness,  II.  ;  Id.  SuppL  vol.  ii.  tit.  Witness,  1.  ;  1  Paine 
k  Duer's  Practice,  part  2,  c.  7,  }  4;  Conkliog's  Practice,  p»rt  2,  c  2,  j  7,  pp.  268- 
SeS  ;  Howe's  Practice,  228-230. 

>  Newton  v.  Hatland,  9  Dovl.  IS. 

•  2  PhiL  Evid.  pp.  875,  378;  2  Tidd'a  Pr.  (9th  ed.)p.  808.  An  additional  compen- 
vtion,  for  ]0HS  of  time,  vae  formerly  allowed  to  medical  men  and  attorneys  ;  but  that 
role  ia  now  exploded.  Bat  a  reasonable  compensation  paid  to  a  forrigiD  wiCneas,  who 
tefnsed  to  come  without  it,  and  whose  attendance  was  eseentUl  in  the  cauae,  will  in 
general  be  allowed  and  taxed  againat  the  losing  party.  See  Lonergan  t.  Royal  Ex- 
change Assurance,  7  Bing.  72G ;  s.  c.  Id.  729  ;  Collins  v.  Godefroy,  1  B.  &  Ad.  950. 
There  is  also  a  distinction  hetweea  a  witness  to  facta,  and  a  witness  selected  by  a  party 
to  give  his  opinion  on  a  subject  widi  which  he  is  pecoliarl;  conversant  from  his  emjiloy- 
tnent  iu  life.  The  former  is  bound,  as  a  matter  of  public  duty,  to  testify  to  facts  within 
his  knowledge.  The  latter  is  under  no  such  obligation  ;  and  the  par^  who  aeiecta 
him  most  pay  him  for  his  time,  before  he  will  be  eompellod  to  testify.  Webb  v.  Page, 
1  C.  ft  E.  23. 

■  It  has  been  held  that  for  witnesaea  bi«aght  from  another  State,  no  fees  can  he 

(a)  Atwood   V.   Scott,  99    Masa.  177.  When,  by  atatute,  a  party  may  be  sum. 

When  it  is  the  practice  for  the  pirty  who  moned  as  a  witness  by  another  party  to 

■nrnmona  a  witness  to   produce   him  for  the   suit,   he  is  entitled  to  witness  feea, 

croas-Bxamination   if  he  ia   notified  that  Penny  d.  Brink,  76  N.  C.  83. 
the  other  aide  wishes  to    crona-examiue         {b)  The  amount  of  the  witness  feea  are 

(otlierwbe    the    witness    not    appearing  generally  regulated  by  statute.     On  thia 

•oain),  the  fees  for  this  second  aptiearance  subject  see  Rt  Convin,  8  Abb.  N.  Caa.  437. 

of  the  witness  muet  be  paid  by  the  party  I^rosae  p.  Curran,  10  Phila.  (Pa.)  ItO. 
who  originally  summnnnd  hini,  nut  the  ('■)  See  also  Gnnnison  r.  Onnnison,  41 

party  cross-examining  him.    Bichsrds  d.  K.  H.  121.     No  trarri  fee  for  a  witness  in 

Goddard,  L.  B.  17  Eq.  238.  a  Federal  conrt  can  be  taxed  for  more  than 
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to  the  place  of  trial  and  back,  witbont  regard  to  the  emploTtnent 
of  the  witness,  or  his  rank  in  life.  The  Biuns  paid  are  not  alike 
in  all  the  Statea,  but  the  principle  is  believed  to  be  erer^There 
the  same,  (d)  In  some  States,  it  is  sufficient  to  tender  to  the 
witness  his  fees  for  travel,  from  his  home  to  the  place  of  trial, 
and  one  day's  attendance,  in  order  to  compel  him  to  appear  upon 
the  sununons;  but  in  ottiers,  the  tender  must  include  his  fees  for 
travel  in  returning.*  Neither  is  the  practice  uniform  in  this 
country,  as  to  the  question  whether  the  witness,  having  appeared, 
is  bound  to  attend  from  day  to  day,  until  the  trial  is  closed,  with- 
out the  payment  of  his  daily  fees ;  but  the  better  opinion  seems 
to  be,  that  without  payment  of  his  fees,  he  is  not  bound  to  submit 
to  an  examination.' (e) 

taxed  for  timTsl,  bmud  tbe  Uiw  of  the  State  in  which  the  euue  Ii  triad.  Howlud 
o.  Lenox,  4  John*.  811  ;  Newnuui  v.  Athu  luM.  Co.,  Phillip'*  Digert,  118  ;  Ualviii  v. 
WUting,  ISPiclLlSO;  Whit«B.  Judd,  IHeL  198.  Bat  the  nmou  fot  tfaeM  dedrioiu 
ftre  not  itated,  nor  tn  tbaj  reiT  euilj  percMTed.  In  ^tgltutd,  tbt  cmIj'  pnotLo*  wu 
to  tUow  *11  the  expenie*  of  Ininging  orer  fonign  witnetSM,  Incnirad  in  good  faith ;  hat 
n  luge  aum  beiiw  claimed  in  one  cms,  ta  order  iru  made  in  Uia  Common  Plaei  that 
no  coata  ahoold  ba  allowed,  except  while  the  wltneaa  waa  within  the  reeeh  of  praceak 
Hagedorn  «.  AUnnt,  8  Taant  379.  Thia  order  waa  aooa  aftennrda  iwdnded,  and  tba 
old  practice  restoied.  Cotton  e.  Witt,  4  Tftont.  lili.  Since  which  the  onifonn  conn^ 
both  in  that  conrt  and  in  B.  R.,  haa  been  to  allow  all  the  actual  expeoaea  of  procarins 
the  attendance  □(  the  witneia,  and  of  hia  return.  Tremain  v.  Barrett,  9  Taunt.  B8  ;  i 
Tidd'a  Pr.  814  ;  9  PhiL  Evid.  874  (Bth  ed.).  And  tee  Hntohina  «.  State,  8  Ho. 
S8S. 

*  The  Utter  ia  the  mle  in  the  oonrta  of  the  United  Statea.  See  Conklin^a  Praotke^ 
pp.  see,  2Sfl  ;  LL.  U.  &  1799,  e.  12fi  llS]  |  «,  vol.  i.  p.  STl  (Slorjr'i  ed.)  Il  U.  8. 
Stat,  at  I^^  (L.  &  a'i  ed.).  p.  i&i 

*  1  Paine  A  Dner'a  Practice,  497  ;  Hallet  r.  Hcar^IS  Eait,lS,l<,n.(a);  Hattodu 
*.  Wheaton,  10  Vt  498. 

one  hnndred  miles  from  the  plaee  of  trial,  Hot.  Sac.,  L.  R.  91  Ch.  D.  S31,  deddea 

nnleaa  the  whole  distance  ii  within  the  that  an  anctioneer  aa  a  proTeaaional  wiL- 

diettict  where  the  caae  ia  hronght,  aince  nesi  ia  entitled  to  refnie  to  teatjfjr  nntjl 

the  limit  of  the  conrt'i  power  to  anmmon  hia  feea  ate  paid,  incloding  expenae*  and 

witaeaaea  enda  at  that  diatanoe.     Anony-  eontpeneatian  for  time^  eren   altar  he  ia 

mooa,  G  Blatchf.  C.  C.  184  ;   The  Leo,  8  iwoni.    To  the  lame  eflect,  Clarh  *.  Qill, 

Bened.  486.    So  when  auit  ia  himght  in  1  K.  &  J.  19. 

a   State   conrt,  no   milewe  feea  can  be  (<)  In  Mew  Hampahire  (Bliaa  a.  Biain- 

chaned  beyond  the  line  of  the  State,  for  a  ard,  42  N.  H.  2SG),  itianidthewitneaa,  at 

aimilar  reaeon.     Kingfield  «.   Pnllen,  64  tlx  and  of  each  day,  haa  the  tight  to  ntnm 

He.  893 ;  Crawford  v.  Abraham,  2  Oreg.  homa,  if  hia  feea  for  the  next  daj  are  not 

108.     Qmtra,  Dotcher  v.  Juaticea,  88  Ga.  pud  npon  application  to  tlia  pajty  anm. 

214.  moning  him  or  to  hia  attuney.     When 

(d)  Thefeeaof  «zpertaBreoaoaideraMy  wihieaae*  attend  in  aeTeral  oaaea,  whieh 

lamer  than  tboaa  M  onlinary  witneewa.  are  tried  togetliar,  the  taxation  of  tbetr 

It  ha*  been  fadd  that  the  expert  may  rs-  feea  in  each  of  the  caaea  dependa  npon  the 

fnae  to  teatifyaatohlK^Hnionimmattai  good  faith  of  the  part;  ^nooring  their  at- 

of  adenoe  or  akill  till  thaae  ftea  hare  been  teDdaooc^  and  the  raaaDnableneaa  of  hit 

paid  (Buehmtn  «.  States  C9  Ind.  1  ;  Dilla  oondact.      It  ia  not  impoeaiUe  that  the 

p.  State,  Id.  IS),  and  umv  refoae  to  teatil^  wibieaa  may  have  both  trsvel  and  attend* 

aa  to  hia  opinion  at  alL    htpart*  Roelker,  anoe  allowed  in  fsch  caM,lMt  in  Bark«r«L 

1  Spiag.  270.     In  Bx  parte  Dement,  63  Pwaona,  14G  Haaa.  208,  it  waa  held  that, 

Ala.  389,  howerer,  anch  conduct  waa  held  aa  all  the  caaee  were  tried  at  the  wite 

a  contempt  of  conit.    Jfe,  WoiUng  Men'a  time,   the  w1ti>e«aeB   ahonld    ba   allowed 
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§  81L  In  ortmliMl  omm.  In  criminal  casea,  no  tender  of  fees 
Is  in  general  necessary,  on  the  part  of  the  government,  in  order 
to  compel  its  witnesses  to  attend ;  it  being  the  duty  of  every  citi- 
zen to  obey  a  call  of  that  description,  and  it  being  also  a  case,  in 
which  he  is  himself,  in  some  sense,  a  party.^  But  his  fees  will 
in  general  be  finally  paid  from  the  public  treasury.  In  all  such 
cnses,  the  accused  is  entitled  to  have  compulsory  process  for  ob- 
taining witnesses  ia  his  favor.'  The  payment  or  tender  of  fees, 
however,  is  not  necessary  in  any  case,  in  order  to  secure  the 
attendance  of  the  witness,  if  he  has  waived  it;  the  provision 
being  solely  for  his  bene&t'  But  it  is  necessary  in  all  civil 
cases,  tfaat  the  witness  be  summoned,  in  order  to  compel  bim  to 
testify ;  for,  otherwise,  he  is  not  obliged  to  anawer  the  call,  though 
he  be  present  in  court ;  but  in  criminal  coses,  a  person  present  in 
court,  though  he  have  not  been  summoned,  is  bound  to  answer.*  (a) 
And  where,  in  criminal  oases,  the  witnesses  for  Qi6  prosecution 
are  bound  to  attend  upon  the  summons,  without  the  payment  or 
tender  of  fees,  if,  from  poverty,  the  witness  cannot  obey  the  sum- 
mons, he  will  not,  as  it  seems,  be  guilty  of  a  contempt."  (h) 

§  812,  Whan  witneH  is  In  onatodr.  If  a  witness  is  in  custody, 
or  is  in  the  military  or  naval  service,  and  therefore  is  not  at 
liberty  to  attend  without  leave  of  his  superior  officer,  which  he 
cannot  obtain,  he  may  be  brought  into  court  to  testify  by  a  writ 
of  kahea*  eorput  ad  Uitifieandum.  This  writ  is  grantable  at  dis- 
cretion, on  motion  in  open  court,  or  Irr  any  judge,  at  chambers, 
who  has  general  authority  to  issue  a  writ  of  habeat  eorptu.     The 

>  In  N«v  York,  wltncaan  are  bound  to  kttend  for  the  SUte,  in  all  criminal  prnu- 
mtioiM,  >Dd  for  the  dersDilant,  in  tnj  indictment,  oithoat  any  tender  or  pUfment  of 
ftes.  3  Rer.  SUt.  p.  739,  i  95 ;  Cbkmbcrlun'a  Case,  i  Cowen,  IS.  In  Pannajlraiiia, 
the  peTMU  aociued  mAj  hkve  proceai  for  hLi  witneaaea  brfore  indictment.  United 
StatM  V.  Hoon^  Wallaee,  C.  C.  23.  In  Maaaachuaetts,  in  capital  caflee,  the  priaoner 
mar  ^ve  pracew  to  bring  Id  bis  witnaaaea  at  the  expense  of  tbe  Commonwealth. 
William'i  Case,  13  lima.  501. '  In  England,  the  coart  baa  power  to  order  the  payment 
of  feea  to  witzteaaea  for  the  crown,  in  all  caaea  of  felony ;  and,  in  some  cam  to  allow 
fnrtber  compeDiation.  Stat  IS  Geo.  Ill,  c  IB ;  Phil.  4~Am.  on  End.  7S3,  7S8  ;  3 
Phil.  Evld.  SSO ;  1  Stark.  E*id.  82,  B3. 

*  Const.  U.  9.  Amendments,  arL  8. 

*  Goodwin  r.  WMt,  Cro.  Gar.  S22,  010. 

*  Bex  V.  S*d\tT,  4  C.  &  P.  SIS  ;  Blackburn  «.  HatgreaTV,  3  Lewln,  Cr.  Oa.  SGB. 

*  a  PhU.  Efid.  37B,  883. 

tmrel  in  one  and  attendance  in  alL    Etwi  bronght  bytwo  pteintlb  agaiiut  the  nma 

in  State*  where  there  an  atatutea  agalnat  defendant.     Teraon,  Oreensburg,  fto.  R, 

the  tating  of  constractivs  fees  for  wit-  B.  Co.  b.  Johnson,  108  Ind.  128. 

neaaaa,  there  may  be  caaea  where  the  wit-  (a)  Bobinion  *.  Trull,  1  Cnah.  (Haas.| 

ne«a  may  get  Attendance  fees  for  two  cases  S4d. 

at  the  same  time,  as,  for  instance,  when  {h)  TTntted  Stataa  s.  Dnrling,  t  Bha. 

two  snita  on  th»  mhw  antject-matter  are  C.  C.  60B. 
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application,  in  civil  cases,  is  made  upon  affidavit,  stating  the 
nature  of  the  suit,  and  the  materiality  of  the  testimony,  as 
the  party  is  advised  by  his  comuel  and  verily  believes,  bother 
with  the  fact  and  general  circnmstancea  of  restraint,  which  call 
for  the  issuing  ot  the  writ;  and  if  he  is  not  actually  a  prisoner, 
it  should  state  his  frillingness  to  attend.  ^  (a)  In  criminal  cases, 
no  affidavit  is  deemed  necessary  on  the  part  of  the  prosecuting 
attorney.  The  writ  is  left  with  the  sheriff,  if  tiie  witness  is  in 
custody ;  bat  if  he  is  in  the  military  or  naval  service,  it  is  left 
with  the  officer  in  immediate  command ;  to  be  served,  obeyed,  and 
returned,  like  any  other  writ  of  Ju^eaa  eorput.^  If  the  witness 
is  a  prisoner  of  war,  he  cannot  be  brought  up  but  by  an  order 
from  the  Secretary  of  State ;  but  a  rule  may  be  granted  on  the 
adverse  party,  to  show  cause  why  he  should  not  consent  either  to 
admit  the  fact,  or  that  the  prisoner  should  be  examined  upon 
interrogatories. ' 

§  813.  ReoogniBWQOtt.  There  is  another  method  by  which  the 
attendance  of  witnesses  for  the  government,  in  criminal  cases,  is 
enforced,  namely,  by  recognizance.  This  is  the  usual  course  upon 
all  examinations,  where  the  party  accused  is  committed,  or  is 
bound  over  for  trial.  And  any  witness,  whom  the  magistrate 
may  order  to  recognize  for  his  own  appearance  at  the  trial,  if  be 
refuses  bo  to  do,  may  be  committed.  (A)  Sureties  are  not  usually 
demanded,  though  they  may  be  required,  at  the  magistrate's  dis- 
cretion; but  if  they  cannot  be  obtained  by  the  witness,  when 
required,  bis  own  recognizance  must  be  taken.* 

§  314.  Time  of  •errtoa  of  ■nbpceiw.  The  tejmice  of  a  tuhpaena 
npon  a  witness  ought  always  to  be  made  in  a  reaaonahle  time  be- 
fore trial,  to  enable  him  to  put  his  affairs  in  such  order,  that  his 
attendance  upon  the  court  may  be  as  little  detrimental  as  possible 

>  Hei  V.  Roddnm,  Cowp.  fl7i 

»  3  Phil.  Evid.  87*.  875 ;  ConVling"*  Pr.  2IJi ;  1  Paine  k  Dner'e  Pr.  fiOS,  B0< ;  S 
Tidd's  Pr.  809. 

'  Fnrly  ».  Newnhftm,  3  Dong.  *19. 

»  3  Hftle,  P.  C.  282 ;  Bennet  tp.  Wstaon.  S  M.  4  S.  1  ;  1  Stark.  Evid.  82  j  Etwwe'a 
Crim.  Evid.  p.  87 ;  Evans  v.  Bees,  IS  Ad.  A  EL  CG. 

(a)  Tbongh  the   proc«M  hj   which   a  be  nnjast  and  appressive  and  againat  com- 

pruwner  is  bronght  before  the  court  as  a  mon  right  to  commit  a  witnew  to  jail  in 

witness  may  be  defective,  jet  when  the  defanit  of  bait,  without  some  proof  of  his 

witaess  is  in  conrt,  br  viitne  of  such  pro-  intent  Dot  to  appear  at  the  trial. 

1.  >.    -  ^g„„^    Tlax-  In   California,   by  atatnte,   the  wltnea 

for  the  State  in  a  ctitninal  case,  if  nnable 

!.  M,  S  7  (»  to  procnre   i      ■'                 .... 

.  _    „.,  ._.    .     .      A.  73).     In  from  commit. ..    __  ...    _. 

t.  Otaee,  18  Uinu.  S&8,  it  is  nid  to  People  «.  Lee,  i»  CaL  37. 
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to  his  interest.'  On  this  principle,  a  summons  in  the  morning  to 
attend  is  the  aiternoon  of  ^e  same  day  has  heen  held  insufficient, 
though  the  vitness  lived  in  the  same  town,  and  very  near  to  the 
place  of  trial.  In  the  United  States,  the  reasonableness  of  the  time 
is  generally  fixed  by  statute,  requiring  an  allowance  of  one  day 
for  every  certain  number  of  miles  distance  from  the  witness's 
residence  to  the  place  of  trial ;  and  this  is  usually  twenty  miles. 
But  at  least  one  day's  notice  is  deemed  necessary,  however  incon- 
siderable  the  distance  may  be.'  (a) 

§  S15.  Bflaniwr  of  Mrvlo«.  As  to  the  manner  of  service,  in  order 
to  compel  the  attendance  of  the  witness,  it  should  be  personal, 
since,  otherwise,  he  cannot  be  chargeable  with  a  contempt  in  not 
appearing  upon  the  summons.^  The  eubpaena  is  plainly  of  no 
force  beyond  the  jurisdictional  limiU  of  the  court  in  which  the 
action  is  pending,  and  from  which  it  issued ;  bat  the  courts  of  the 
United  States,  sitting  in  any  district,  are  empowered  by  stat- 
ute,'(6)  to  send  BubpaenaB  for  witnesses  into  any  other  district, 
provided  that,  in  civil  caases,  the  witness  do  not  live  at  a  greater 
distance  than  one  hundred  miles  from  the  place  of  trial.' 

§  316.  ProtOHjtloii  from  uraat.  Witneases  as  well  as  parties 
Aie  protected  from  arrest  while  going  to  the  place  of  trial,  while 
attending  there  for  the  purpose  of  testifying  in  the  cause,  and 
while  retumii^  home,  eundo,  morando,  et  redeundo.*    A  stibpcena 

'  Hammond  v.  Stewnrt,  1  Stm.  GIO. 

•  SLma  «.  Kitchen,  B  Esp.  iC ;  2  Tidd's  Pr.  806  ;  8  Chitty's  Qan.  Pr.  801  ;  I  FeXm 
A  Duer's  Pr.  497. 

IB  of  thg  United  States,  u  well  as  in  England,  a  aubpcenn  ticket,  vhich  is  a 


fiopy  of  the  writ,  or  more  proiwrly  a  statemant  of  its  mbstanco,  duly  certiSed,  ie 
lirersd  to  th»  witness,  at  the  same  time  that  the  writ  is  »hown  to  taim.  1  Paine  A 
Duer's  Pr.  i»6  ;  1  Tidd's  Pr.  806 ;  1  Stark.  Et.  77  ;  Phil.  ^  Am.  on  Evid.  781,  782  ; 
3  Phil.  Evid.  S78.  But  the  gPueraL  pncticQ  is  believed  to  be,  either  to  show  thit  sub- 
pcana  to  the  witness,  or  to  eervB  him  with  an  attested  copy.  The  writ,  being  directed 
to  the  witness  himseir,  nw}'  be  ehown  or  delivered  to  him  by  a,  priTste  person,  and  the 
serrice  proved  by  affidavit ;  oi  it  may  be  served  by  the  sheriff's  officer,  and  proved  by 
llis  official  return. 

'  Stat.  17S3,  e.  flS  [221  1  IX.  U.  S.  p.  312  {Story's  ed.l  [1  U.  S.  SUts.  at  Urge 
(L.  &R'sed.),  8SG]. 

■  In  most  of  the  States,  there  are  ]>rDvisian8  by  statute  for  taVins  the  deposition 


;e  who  live  more  thisD  a  specified  namber  of  mites  from  the  place  of  trial 
e  regulation!  are  made  far  the  convenience  of  the  parties,  and  do  not  absolve 
esa  n^im  the  obligation  of  personal  attendance  at  the  court,  at  whatever  dis- 


tance it  be  hoLden,  if  he  resides  within  its  jurisdictioii,  and  is  duly  summoned.  In 
Oeorcia,  the  depositions  ol  fcmala  may  be  taken  in  all  civil  cases.  Rev.  St.  181S  (by 
Hotchkiss),  p.  68fi. 

*  I'hiB  rule  of  protection  waa  laid  down,  upon  deliberation,  in  the  case  of  Heekins  d. 
Smith,  1  E.  Bl.  63S,  as  extending  to  "all  persons  who  had  reUUon  to  a  snit,  which 

(a)  Seammon  v.  Scammon,  33  N.  H.     npter  also.    B»  Woodward,   12   Bankr, 
n.  Keg.  2B7. 

(6)  Tbia  applies  to  proceedings  in  bMik- 


Pd.yGoogIe 


432  LAW  OF  ETIDENCB.  [PART  DI. 

is  not  necessary  to  protection,  if  the  witness  have  consented  to  go 
vithont  one ;  nor  is  a  writ  of  protection  essential  for  this  pur- 
pose ;  its  principal  use  being  to  prevent  the  trouble  of  an  arrest 
and  an  application  for  discharge,  by  showing  it  to  the  arresting 
officer;  and  sometimes,  especially  where  a  writ  of  protection  is 
shown,  to  subject  the  officer  to  punishment,  for  contempt. '(a) 
Freventii^,  or  using  means  to  prevent,  a  witness  from  attending 
conrt^  who  has  been  duly  summoned,  is  also  punishable  as  a  con- 
tempt of  court.'  On  the  same  principle,  it  is  deemed  as  a  con- 
tempt to  serve  process  upon  a  witness,  even  by  summons,  if  it  be 
done  in  the  inuuediate  or  constructive  presence  of  the  court  upon 
which  he  is  attending;*  though  any  service  elsewhere  without 
personal  restraint,  it  seems,  is  good.  But  this  freedom  from 
arrest  is  a  personal  privilege,  which  the  party  may  waive ;  and 
if  he  willingly  submits  himself  to  the  custody  of  the  officer,  he 
cannot  afterwards  object  to  the  imprisonment,  as  unlawful.'^ 
The  privilege  of  exemption  from  arrest-  does  not  extend  through 
the  whole  sitting  or  term  of  the  conrt  at  which  the  witness  is 
summoned  to  attend ;  but  it  continues  during  the  space  of  time 
necessarily  and  reasonably  employed  in  going  to  the  place  of 
trial,  staying  there  until  the  trial  is  ended,  and  returning  home 
again.  In  making  this  allowance  of  time,  the  courts  are  disposed 
to  be  liberal ;  but  unreasonable  loitering  and  deviation  from  the 
way  will  not  be  permitted."  (J)    But  a  witness  is  not  privileged 

cdled  for  thnr  attenduice,  whsther  tiuj  wen  iwmpall»d  to  attend  by  proecM  or  not 
(Id  which  nuinber  boil  ware  iQcladed),  provided  they  came  hma  jbk.  Bandall  p, 
Onrnaj,  S  B.  fc  AM.  S6S ;  Hnnt'i  Caw,  i  Dali.  3S7.  It  extends  to  a  vitnen  eomini; 
from  abroad,  withont  a  sabpama.  J  Tidd'i  Pr.  IBS,  IDS ;  Norria  v.  Beach,  2  Johns. 
301. 

'  Meekina  p.  Smith,  1  H.  Bl.  686 ;  Arding  *.  Flower,  S  T.  B.  BU ;  Nonii  c.  Beach, 
S  Johns.  294 ;  United  States  o,  Edme,  0  S.  &  R  147 ;  Sanford  v.  Chaae,  8  Cowen,  881 ; 
Bonrs  «.  Tncbennan,  7  Johns.  S38. 

»  Commonwealth  v.  Feely,  S  Virg.  Cas,  1. 

•  Cole  B.  Hawkins,  Andtews,  S7B ;  Blight  v.  FUher,  1  Peten,  C.  0.  41 ;  Hiles  *. 
McCnlloogh,  1  Binn.  77. 

>  Brown  p.  Getchell,  11  Maai.  II,  14  ;  Oeyer  p.  Irwin,  4  Dali.  107. 

»  Heeklns  e.  Smith,  1  H.  Bl.  636 ;  Randall  p.  Oamey,  S  B.  &  Aid.  S5!i  ;  Wining- 
tuua  s.  Uatthew^  3  Maiah.  57  ;  U^htToot «.  Cameron,  2  W.  BL  IllS ;  Selt^  p.  Hflla, 

(a)  Bnt  Me  Bx  parte  McNeil,  S  Mass,  merons  anthoritie*  on  this  nibjact) ;  Par* 

2S8,  and  6  H*M.  264,  etynlra.     The  pHn-  son  p.   Oner,  SS  N.  Y.  194 ;   Qrafton  v. 

cipla  of  this  rale  has  been  Tecognired  fully  Weeks,  7   Ddy  (N.   T.),  ESS;  May  •• 

by  the  conrts.    Com.  p.  Hugxptatd,  S  Pick.  Shnmwny,  16  Gray  (Maas.  |,  86. 

(Hua. )  257.     Bo,  when  a  witneita  Tolan-  The  same  privily  is  extended  to  a  wjt- 

tarily  conies  into  a  State  from  the  State  ness  teatifjing  before  a  lagislatimcommtt- 

nhera  he  resides,  in  order  to  testify  in  a  tee  (Thompson's  Caae,  12!  Has*.  428),  or 

case,  he  is  under  the  protection  of  this  before  Conicress  or  one  of  ita  coramittoes. 

n\f,  though  he  could  not  havs  be»n  com-  Wilder  v.  Welsh,  1  HacArtbur,  668. 

nlled  to  come.     Jones  v.  Knauns,  31  K.  J.  (A)  Chaffee  p.  Jones,  IB  Pick.  (Mass.) 

£q.  211  (where  a  rery  full  note  gives  nu-  280. 
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from  arreft  bf  hia  bail,  on  hii  retnm  from  givii^  eridence ;  and 
if  he  baa  absconded  from  bis  bait,  he  ma^  be  retaken,  even  dur- 
ing his  attendance  at  ooark^ 

§  817.  Bams  rabjaot.  This  privilege  is  granted  tn  all  ceues 
where  tiie  attendance  of  the  part^  or  witness  is  given  in  any 
matter  pending  before  a  lawful  tribwaal  having  jnriBdiction  of  the 
cause.  Thus  it  has  been  extended  to  a  party  attending  on  an 
arbitration,  under  a  rule  of  court  ;^  or  on  the  execution  of  a  writ 
of  inquiry;*  to  a  bankrupt  and  witnesses,  attending  before  the 
oommissioners,  on  uoticja;'  and  to  a  witness  amending  before  a 
m^atrate,  to  give  his  deposition  under  an  order  of  court.*(a) 

§  S18.  Bum  rabjsat.  If  a  person  thus  clearly  entitled  to  privi< 
lege  is  wnlawfyUy  arretted,  the  court,  in  which  the  cause  is  to  be, 
or  has  been,  tried,  if  it  have  power,  will  diacharge  Mm  upon 
motion :  and  not  put  him  to  the  necessity  of  suing  out  process 
for  that  purpose,  or  of  filing  common  bail.  But  otherwise,  and 
where  the  question  of  privilege  is  doubtful,  tlie  court  will  not 
discbarge  him  out  of  custody  upon  motion,  but  will  leave  him  to 
his  remedy  by  writ;  and  in  either  case  the  trial  will  be  put  off 
until  he  is  released.'  (i)  ^ 

8  Bing.  160  i  Hnnf*  Ch^  i  DklL  8S7  ;  Sni;the  v.  Builu,  4  D^a  839  :  1  Tidd's  Pr. 
1B6-187  J  PhU.  A  Am.  on  Eyid.  782,  783  ;  2  PhiL  Eyid.  87*. 

T  1  Tidd'B  Pr.  1B7  ;  Se  parU  Lyne,  3  Start  170. 

1  Sptnee  >.  Btuut,  8  But,  89  ;  Suford  v.  Ctuas,  3  Cowen,  881. 

■  Wkltan  V.  Reca,  i  J.  B.  Hocm,  8*. 

■  ArdiDftK.  Flower,  8  T.  R.  C34  ;  1  Tiild'i  Ft.  187. 

*  £«  pivte  Edma,  9  8.  &  B.  117. 

*  1  Tidd'a  Pr.  197,  218;  2  Fune  &  Daer'a  Fr.  S,  10  ;  Hnnf*  Oue,  i  Dili.  887 ; 
Mk  partt  £dm»,  9  8.  A  R.  117  ;  Suifoid  •.  Chaia,  8  Cowsn,  881. 

(a)  Or  mmmtnionen  on  ths  Mtate  of  come  Into  thii  State  u  a  wttnsas  to  eive 

•n  uiaolTent  panon,  decaued.     Wood  ».  evideace  in  a  cause  here,  is  oxempt  mtm 

Ifaala,  G  Gray  (Uasa.),  S3S.  lervicewitli  proctaafortbscDmniencrment 

(i)  SeaTBr  p.  ttobinaon,  SDoer  {N.  Y.),  of  a  civil  action  againrt  hira.     This  priTi- 

622.    The  reaaon  for  this  rule  reaarding  lege  protects  him  In  coming,  staying,  and 

witneasaa,  aa  generally  given,  U  that,  aa  in  retomini^  prorided  he  acta  Sma  JuU, 

they  cannot  be  compelled  to  leave  their  andwitboot DnreaaonabledeUy.    Shennu 

own  Slats,  they  ahould,  aa  for  aa  posaiblev  r.  Oundlach,   S7  Hinn.  IIB  ;    Ferson  ir. 

ba  encouraged  to  Toluntarily  come  mto  the  Oner,  SS  N.  Y.  131 ;   Matthewa  e.  Tnfti^ 

Stat«  wbero  the  action   ia  pending,  and  87  N.  Y.  668  ;    In  rt    Healey,   58   Vt. 

gira  their  tastimoiiy  in  open  court.     And  091 ;   Mitchell  d,  Judga,  68  Uich.  Gil  ; 

Uiia  protection  extends  aa  well  to  parties  B.  c.  anb.  nom.,  Mitchell  v.   Wixon,   14 

aa  to  witseneo,  and  therefore  a  party  to  a  N.    W.   Bep.    17S  ;    Palmer   v.   Kowan, 

aoit,  who  llTM  in  another  State  and  comes  21   Keb.   1G2;   Compton  v.  Wilder,   40 

to  defend  hia  c«ae  and  to  teatlfv  therein  as  Ohio  St.  ISO  (mmtnona  and  arreat) ;  Mas- 

a  witneaa  In  hia  on  behalf,  u  protected  aey  v.  Coliille,  16  N.  J.  L.  119  ;  Dungaa 

from  amat,  and  from  the  lerTice  of  civil  v.  Miller,  37  N.  J.  L.  183.     The  Raaoni 

Sroceas.     Wilaon  v.  Donaldson,  117  Ind.  for  exempting  a  non-resident  witneaa  from 

S8  ;  Dangan  b.  Miller,  S7  H.  J.  L.  182.  arrest  also  apply  In  favor  of  exemptiog 

And  further,  the  weight  of  authority  in  him  from  the  sarvioa  of  a  ai - 

this  country  la  Uiat  a  iwident  of  another  civil  action.      Walpole  n.   . 

Stkta  or  conntiy,  who  hat  in  good  faith  Dong.  IG.     In  some  Status 
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§  319.  N«glM3t  of  wltneu  to  attand  oonUmpt.  Where  a  witness 
has  been  duly  summoned,  and  his  fees  paid  or  tendered,  or  the 
payment  or  the  tender  vaived,  if  he  wilfully  neglects  to  appear, 
he  is  guilty  of  a  eonttrnpt  of  the  process  of  court,  and  may  be 
proceeded  against  by  an  attachment.  >  (a)  It  has  sometimes  been 
held  necessary  that  the  cause  should  be  called  on  for  trial,  the 
jury  sworn,  and  the  witness  called  to  testify;*  but  tiie  better 
opinion  is,  that  the  witness  is  to  be  deemed  guilty  of  contempt^ 
whenever  it  is  distinctly  shown  that  he  ia  absent  from  court  with 
intent  to  disobey  the  writ  of  tubpcena;  and  that  the  calling  of 
him  in  court  ia  of  no  other  use  than  to  obtain  clear  evidence  <^ 
his  having  n^lected  to  appear;  but  that  ia  not  necessary,  if  it 
can  be  clearly  shown  by  other  means  that  he  has  disobeyed  the 
order  of  conrt.'(4)  An  attachment  for  contempt  proceeds  not 
upon  the  ground  of  any  damage  sustained  by  an  individual,  but 
is  instituted  to  vindicate  the  dignity  of  tilie  court ;  *  and  it  is  said, 
that  it  must  be  a  perfectly  clear  case  to  call  for  tiie  exercise  of 
this  extraordinary  jurisdiction.*  The  motion  for  an  attachment 
should  therefore  be  brought  forward  as  soon  as  possible,  and  the 
party  applying  must  show,  by  affidavits  or  otherwise,  that  the 
n^pcena  was  seasonably  and  personally  served  on  the  witness,  that 
his  fees  were  paid  or  tendered,  or  the  tender  expressly  waived, 

1  Wliera  two  inbpmnH  were  mred  the  Mue  day,  on  »  witnm,  TsqniriDg  bla  >tt«D- 
dutce  at  different  pltuMa,  dUtaot  from  each  othar,  it  wm  held,  that  he  might  wake  hi* 
election  vhich  he  will  ohey.     Icehoor  d.  Hartia,  Buibae  (N.  C).  I".  *7S. 

■  Bland  n.  Swaffoid,  Pealcc'i  Cas.  SO. 

*  Barrav  «.  Hnmphreya,  3  B.  &  Aid.  598  ;  S  Tidd'a  Pr.  BOS. 

*  3  B.  &  Aid.  SOO,  per  Best,  J.  Where  a  justlcs  of  the  peece  has  power  to  bind  a 
witness  hy  recivnizance  to  appear  at  a  higher  cauit,  he  mav  compel  bU  attendaniw 
before  htmBelf  ^r  that  purpose  b;  attxcbment.  Bannet  b.  Watson,  8  U.  ft  S.  I  ;  3 
Hale,  P.  C.  282  ;  Evans  v.  Beei,  12  Ad.  ft  EL  GE ;  fifpro,  S  Sli. 

■  Home  V.  Smith,  fl  Taunt.  10,  II  j  Garden  «.  Cresweli,  2  M.  *  W.  819 ;  Bax  v. 
Loid  J.  Bosaell,  7  DowL  OSS. 

beao  extended  to  includs  a  wltneaa  wbo  witneM  in  a  jurisdiction  othar  than  that 

has  merel;  come  from  another  oonnty  in  In  which  they  are  ordinaril;  auabla.     Mit- 

the  same  State.     Christian  b.  Williams,  chell  v.  Jadge,  ES  Mich.  Sil  ;  Andrews  v. 

88  Mo.  App.  303.     Thus  in  New  York,  the  Lembeck,   *8   Ohio  St    88;    Palmer   v. 

fimctice  has  been,  where  the  part;  claim-  Bowen,  21  Neb.  itiS.     In  Huaev  o.  CoI> 

ng  the   privil^p  was  a  resident  of  the  ville,  46  S.  J.  L.  119,  the  priTilege  waa 

State,  to  diachai^  him  from  arrest   on  secured  to  the  defendant  bj  changing  the 

filing  common  bul,  and  where  be  was  a  venne  to  the  county  of  his  residence, 
non-resident  of  the  State,  to  set  adds  the  ia)  Oiten  v.  State,  17  FU.  669. 
service  of  the  prooeas  ahaolutely.     Norris         (ft)  The  aheriff's   return   on   a  writ  of 

o.  Beach,  2  Johns.  (H.  YJ,  394.     Bnt  in  aubpfena,  that  the  witaeas  wilfullj  refused 

Person  d.  Qrier,  6fl  N.  Y.  124,  this  dis-  to  pennit  the  writ  to  be  serred  on  him, 

tinction  was  not  approred,  and  in  other  and  refused,  with  Icnowledge  of  its  nstntv. 

States  the  protection  of  the  rule  extended  to  obey  it,  ia  snffident  proof  to  justirr  the 

to  persona  resident  in  the  State  who  are  attachment  for  contempt,   Wllsonv.  States 

aerred  with  civil  process  while  attending  67  lud.  71. 
a  judicial  proceeding  u  *  party  or  m  » 
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and  that  eTeiything  has  been  done  vbich  was  neceBsaiy  to  call  for 
his  attead&Dce."  Bat  if  it  appears  that  the  testimony  of  the  wit- 
ness could  not  have  been  material,  the  rule  for  an  attachment 
will  not  be  granted.'  (<;)  If  a  case  of  palpable  contempt  is  shown, 
such  as  an  express  and  positive  refusal  to  attend,  the  court  will 
grant  an  attachment  in  the  first  instance ;  otherwise,  the  usual 
course  is  to  grant  a  rule  to  show  cause.'  It  is  hardly  necessary 
to  add,  that  if  a  witness,  bein^  present  in  court,  refuses  to  be 
sworn  or  to  testify,  he  is  guilty  of  contempt  In  all  cases  of 
contempt  the  punishment  is  by  fine  and  imprisonment,  at  the 
discretion  of  the  court*  (<i) 

§  S20.  Dttpoatttons.  If  the  witness  reeidet  abroad,  out  of  the 
jurisdiction,  and  refuses  to  attend,  or  is  tick  and  unable  to  attend, 
his  testimony  can  be  obtained  only  by  taking  his  depoaition  before 
a  ma^strate,  or  before  a  commisBioner  duly  authorized  by  an 
order  of  the  court  where  the  cause  is  pending;  and  if  the  com- 
missioner is  not  a  judge  or  magistrate,  it  is  usual  to  require  that 
he  be  first  sworn.'  This  method  of  obtaining  testimony  from 
witnesses,  in  a  foreign  country,  has  always  been  familiar  in  tho 
courts  of  admiralty ;  but  it  is  also  deemed  to  be  within  the  in- 
herent powers  of  all  courts  of  justica  For,  by  the  law  of  na- 
tions, courts  of  justice,  of  different  countries,  are  bound  mutually 
to  aid  and  assist  each  other,  for  the  furtherance  of  justice;  and 

*  3  Tidd'i  Fr.  807,  SOS  ;  Oard«n  v.  Qnewtll,  2  M.  &  W.  819 ;  1  Paine  A  Diiet'i 
Pr.  iSd.  600 ;  Conkling'B  Pr.  306. 

'  DicBB  V.  Lxnon,  1  Ci.  H.  A  R.  931. 

•  AnoD.,  Sslk.  84 ;  t  Bl.  Comm.  SSS,  237  ;  Rex  «.  Jonea,  1  Stn.  1S6  i  Jftcksos  v. 
Mann,  2  C&inea,  92  ;  Andreva  e.  Andrews,  2  Johns.  Cas.  109  ;  Thamos  e.  Cummins, 
1  Yaatsi,  I  ;  Oonbting'i  Pc.  266  ;  1  Psina  &  Doer's  Pr.  SOO  ;  2  Tidd'n  Pr.  807,  808. 
The  part;  iiniired  b;  the  DOn-atteadanm  of  a  witnMs  haa  also  his  remedj,  by  sctioa 
on  tha  case  for  dsmagea,  at  common  law  ;  and  &  fnrther  remedy,  by  action  of  debt,  is 
giren  by  Stat.  5  Glii.  c.  9  ;  bnt  thew  are  deemed  foreign  to  the  object  of  this  work. 

■  *  Bl.  Comm.  38a,  287  ;  Rex  o.  Beardmore,  2  Burr.  792. 

>  Ponsford  V.  O'Coiuiot,  G  M.  ft  W.  9TS ;  CUy  «.  Stephenson,  8  Ad.  ft  El.  S07. 

(e)  So,  when  one  is  served  with  a  fuA-    able  to  attend  to  some  other  mstter  hefore 
n  requiring  him  to  bring  certain    he  goes  to  court     Jackson  o.  Sei^r,  2  D. 


twMlc  deemnmll  which  mizht  be  proved  ft  L.  18.  ir,  however,  it  sppeare  that  the 
hjyeqpfM,  his  neglect  to  attend  willnotjos-  witness  intentionallv  defied  the  process  of 
btj  on  attachment  for  coDtempt.  Corbett  the  court,  the  fact  tnnt  bis  evidence  would 
«.  Qibson,  16  BIstchf.  C.  C.  SSI.  If  the  have  been  imTaaCerial  will  not  release  him 
witness  hsa  reasonable  ground  to  believe  from  the  liability  to  attachment.  Chap* 
that  he  will  not  be  wnnted  at  the  trial  man  v.  Davis,  3  M.  ft  O.  SOB  ;  Scholes  o. 
(Reg.  K  aionuui,  1  Dowl.  6IS)  ;  or  hoe  Hilton,  10  U.  ft  W.  16  ;  apparently  over- 
been  excused  by  the  attorney  nf  the  party  vuling  Tinley  v.  Porter,  6  UowL  7ii,  and 
who  Bommoned  him  (Fsrrah  v.  Keat,  6  Taylor  tr.  Willans,  i  M.  &  P.  B9. 
DowL  470)  ;  or  is  too  poor  {2  Ph.  Ev.  (i^  If  several  witnesses  are  arrested  for 
833),  —  no  attachment  will  lie.  Bat  a  contempt,  they  should  be  sentenced  sepe. 
witueas  who  is  duly  snmmoned  takes  the  rately  and  each  held  responsible  for  his 
liA  if  he  does  not  attend  so  early  as  he  own  costs  only.  Humphrey  v,  Enapp, 
mi^t  ondei  the  aummons,  thinking  to  be  41  Conn.  SIS. 
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hence,  whea  the  teBtimony  of  a  foreigD  Titness  is  necessary,  the 
court  before  which  the  aotioo  is  pending  ma;  send  to  tlie  court 
within  whose  jurisdiction  the  witness  resides,  a  writ^  either 
patent  or  close,  usually  termed  a  letter  rogatory,  or  a  commis- 
BJOQ  «ui  mutua  vieUtilMdinit  obtentu  ae  in  juris  BubaidivTn,  from 
tiiose  words  contained  in  it  By  this  instrument,  the  court 
abroad  is  informed  of  the  pendency  of  the  cause,  and  the  names 
of  the  foreign  witnesses,  and  is  requested  to  cause  their  deposi- 
tions to  be  taken  in  due  course  of  law,  for  the  furtherance  of  jus- 
tice ;  with  aa  offer,  on  the  part  of  the  tribunal  makii^  the  request, 
to  do  the  like  for  the  other,  in  a  similar  case,  (a)  The  writ  or 
commission  is  usually  accompanied  by  intern^tories,  filed  by 
the  parties  on  each  side,  to  which  the  answers  of  the  witnesses 
are  desired.  The  commission  is  executed  by  the  judge,  who 
receives  it,  either  by  calling  the  witness  before  himself,  or  by  the 
intervention  of  a  commissioner  for  that  purpose ;  and  the  original 
answers,  duly  signed  and  sworn  to  by  the  deponent,  and  properly 
authenticated,  are  returned  with  the  commission  to  the  court 
from  which  it  issued.'  The  court  of  chancery  has  always  freely 
exercised  this  power,  by  a  commission,  either  directed  to  foreign 

'  See  Clerit'a  PnzU,  tit.  27  ;  Canningluin  v.  Otia,  1  Gall.  IflS  ;  Hall'i  Adm.  Pr. 

Krt  2,  tit.  19,  cnm.  add.,  and  Ht.  27,  enm.  »dO.  pp.  B7,  88,  65-60  ;  Ooghton's  Ordo 
dJcioraiQ,  ToL  i.  pp.  leO-lfiS,  tit.  95,  ee.  Boa  aim  Id.  pp.  189-119,  tit  8&-»4.  The 
general  practice,  in  tne  foreign  coDtinentel  cnnrts,  ia,  to  ratain  the  original  depoaitioii, 
which  i>  entered  of  Tecoid,  retunjing  a  copj  dul;  antbenticated.  Bnt  in  the  common- 
law  courts,  the  prodnction  of  the  original  ia  genenlly  required.  Clay  v.  Stephcuson, 
7  Ad.  Si  Ei.  laS.  The  practice,  however,  is  not  anifonn.  Sra  an  earijr  ittatance  of 
letten  n^torj,  in  1  BolL  Abr.  ESQ,  pU  IS,  temp.  Ed.  I.  The  folloiring  fotm  tna;  be 
round  in  1  Peten,  C.  C.  386,  a.  {a}  :  — 

rHiTEii  States  of  Akbbica. 

Dirtriet  of ,  n. 

The  Pnaident  of  the  United  States,  to  any  judge  or  tribunal  hunng  jnrUdiction  <it 

ciTil  canaeg,  in  the  city  (or  proTincej  of ,  in  tEe  kingdom  of ,  Greeting  ;  — 

I 1        Wherew  a  certain  suit  ia  pending  in  our Court  for  the  district  of 

BEAi.      ,  in  which  A.  B.  is  plaintiff  [or  cUimaot,  ageinit  the  ahip ],  aud 

I '  C.  D.  ie  defendant,  and  it  hu  been  snggeeted  to  us  that  there  are  witneeses 

iMiding  vithin  yonr  jurisdiction,  without  whose  testimony  jostiGe  cannot  completely 
ba  done  between  the  mid  partiea  ;  we  therefore  request  you  that,  in  furtherance  of 
jiutice,  yon  will,  by  the  proper  and  UBOal  process  of  your  court,  cauao  such  witness  or 
witnesses  as  ahall  be  named  or  pointed  out  to  you  by  the  siid  parties,  or  either  ot 
them,  to  appear  before  yon,  or  some  competent  person  by  you  for  that  purpose  to  be 
Appointed  and  authorized,  at  a  precise  time  and  place,  by  yon  to  be  fixed,  and  then  to 
answer,  on  their  oaths  and  affirmations,  to  the  several  interrogatoriee  hereanto  annexed  i 
and  that  you  will  causa  their  depositions  to  be  committed  to  writing,  and  returned  to 
na  under  cover,  duly  closed  and  scaled  up,  together  with  these  preseots.  And  we 
*ha11  be  ready  and  willing  to  do  the  vme  for  yoa  in  a  eimilar  case,  when  raqnirad. 
Witnesa,  Ac  ' 

(a)  When  the  atatntory  commiaaion  to    it  to  letters  rogatory  to  the  foreign  omut, 
examine  a  witness  in  ■  foreign  country    Froude  v.  Froode,  3  Thomp.  ft  C.  7B. 
appears  to  be  eul&cient,  the  courts  prefer 
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magistrates,  by  their  official  deaignation,  or  more  usually,  to  in- 
dividuals by  name;  which  latter  course,  the  peculiar  nature  of 
its  jurisdiction  and  proceedings  enables  it  to  induce  the  parties 
to  adopt,  by  consent,  where  any  doubt  exiate  as  to  ite  inherent 
authority.  The  courte  of  common  law  in  England  seem  not  to 
have  asserted  this  power  in  a  direct  manner,  and  of  their  own 
authority;  but  have  been  in  the  habit  of  using  indirect  means,  to 
coerce  ^e  adverse  party  into  a  consent  to  the  examination  of 
witne^es,  who  were  absent  in  foreign  countries,  under  a  commis- 
sion for  that  purpose.  These  means  of  coercion  were  various ; 
such  as  putting  off  the  trial,  or  refusing  to  enter  judgment,  as  in 
case  of  nonsuit,  if  the  defendant  waa  the  recusant  party;  or  by  a 
stay  of  proceedings,  till  the  party  applying  for  the  commission 
could  have  recourse  to  a  court  of  equity,  by  instituting  a  new  suit 
there,  auxiliary  to  the  suit  at  law.'  But,  subsequently,  the 
learned  judges  appear  not  to  have  been  satisfied  that  it  was  proper 
for  them  to  compel  a  party,  by  indirect  means,  to  do  that  which 
they  had  no  authority  to  compel  him  to  do  directly;  and  they 
accordingly  refused  to  put  off  a  trial  for  that  purpose.*  This  in- 
convenience was  therefore  remedied  by  statutes' which  provide 
that,  in  all  cases  of  the  absence  of  witnesses,  whether  by  sick- 
ness, or  travelling  out  of  the  jurisdiction,  or  residence  abroad, 
the  courts,  in  their  discretion,  for  the  due  administration  of  jus- 
tice, may  cause  the  witnesses  to  be  examined  under  a  commis- 
sion issued  for  that  purpose,  (b)    In  general,  the  examination  is 

'  Fnrlv  V.  NewnluKD,  Dong.  416  ;  Anon.,  cited  in  Hm^  ■.  FabrisUt  Cowp.  174 ; 
S  Tidd's  Pr.  770,  810. 

'  CKllUnd  B.  Vaaffhui,  1  B.  ft  P.  210.  See  dso  Qrant  «.  Eiilej,  6  Mui.  ft  Graog. 
SOS  per  Tladal,  C.  J.  ;  Macaulay  v.  Shankell,  1  Bli^h,  H.  s.  IIB,  130,  131. 

■  18  Geo.  III.  c  SS,  ud  1  W.  IV.  c  SS  ;  Report  of  CommluioiierB  od  Chan- 
cary  Practice  p.  lOB  ;  Secood  Repoit  of  Commiwtonere  on  Court!  of  Common  Law, 
pp.  23,  24. 


either  nominal  or  real,  if  the  teatimony  lield  that  the  court  would   i 

aonght  it  materiel  to  the  cauee.     So,  when  its  diacretion  to  fjnnt  the  cot 

a  luid  company  ii  in  the  conne  or  liqui-  examine   partiea   to  the    action  nnder  1 

datioD,  an  appUcation  of  persoai  who  are  W.  IV.  c.  IS,  nnlen  it  ia  shown,  by  the 

snbttantially   mortgage   creditora   of  the  party  applying  therefor,  that  it  is  neces- 

eompony,  to  hare  iaaned   a  commiggion  tarr  to  the  due  administration  of  j  astice  ; 

to  examine  wihuseea  abroad,  to  test  the  and  that  it  ie  not  enangii  to  9how  that  the 

•ecnracy  of  the  accoonta  of  the  liiguida-  plaintiff  or  defendant  livea  out  or  the  juris- 

tor,    WM  granted,  ae  an  incident  in  the  diction  of  the  court ;  Lord  Camiibell,  C.  J., 

proaecntion  of  the  aeconnta.     In  re  Impe-  eajing,   "  it  would  lead  to  most  veiatioua 

rial   I^nd  Co.  of   Haiseilles,  37    L.   T.  conseaueocee,  if  conetaut  recoorae   could 

Bap.   H.   B.   688.     The  commisaion  may  be  had  to  this  power;  and  it  would  be  so, 

iuoe  ez  partt,   on  affidavit  of  applicant  in  all  cases  where  the  parties  wished  to 

that  ffr»(iiifl«>B«niCTi« would  resnit other-  avoid  the  process  of  eiamination  here." 

wiae.     Spiller  v.  Paris  Skating  BinU  Co.,  Compton,  J.,  Mid,  "  The  only  qaeation  in 
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made  by  inten-c^toriea,  previously  prepared;  but,  in  proper 
casea,  tiie  vitnesBea  may  be  examined  viva  voee,  by  the  com- 
misaioner,  who  in  that  c^c  writes  down  the  testimony  given ; 
or  he  may  be  examined  partly  in  that  manner  and  partly  apon 
interrogatories.'  (c) 
-  §  321.  Same  Babjact.  In  the  United  States,  provisions  have 
existed  in  the  statutes  of  the  several  States,  from  a  very  early 
period,  for  the  taking  of  depositions  to  be  used  in  civil  actions 
in  the  coorts  of  law,  in  all  cases  where  the  personal  attendance 
of  the  witness  could  not  be  had,  by  reason  of  BtckneBs  or  other 
inability  to  attend ;  and  also  in  caaea  where  the  witness  is  about 
to  sail  on  a  foreign  voyage,  or  to  take  a  journey  out  of  the  juris- 
diction, and  not  to  return  before  the  time  of  trial.' (a)  Similar 
provisions  have  also  been  made  in  many  of  the  United  States  for 
taking  the  depositions  of  witnesses  in  perpetuam  ret  memoriam, 
without  the  aid  of  a  court  of  equity,  in  cases  where  no  action  is 
pending.  In  these  latter  cases  there  is  some  diversity  in  the 
statutory  provisions,  in  regard  to  the  magistrates  before  whom  the 
depositions  may  be  taken,  and  in  regard  to  some  of  the  modes  of 
proceeding,  the  details  of  which  are  not  within  the  scope  of  this 
treatise.  It  may  suffice  to  state  that,  generally,  notice  most  be 
previously  given  to  all  persons  known  to  be  interested  in  the  aub- 

*  3  Tidd's  Pr.  810,  311  ;  1  St&rk.  Evid.  274-278  ;  Pbil.  A  Am.  on  End.  pp.  796- 
800  i  2  Phil,  Ertd.  885-888  ;  Pole  v.  Rogare,  8  Bm([.  N.  C.  780. 

1  See  Stat.  United  States,  1812,0.36,  $S[S  Scat  at  I^rge  (L.fc  B.'ied.)  682].  In 
teveral  of  the  Coited  Stat«a,  depositions  any,  in  oartain  coutingenciea,  be  taken  and 
nsed  in  erimmal  caaea.  See  Arkanaaa  Rev.  Stat  1837,  c.  14,  p.  233  ;  Indiana  Bit. 
Stat  1848,  e.  K4,  }}  39,  41 ;  Misaonh  Rev.  Stat  184G,  e.  138,  Sf  11,  14  ;  lava  Rer. 
Code,  18S1,  c  100,  ISl. 

m;  mind  wat,  whether  it  was  dlwiration-  olgect«d  to  on  the  trial  belore  an  arfaitn- 

ar7  or  not  to  grant  the  rale,  but  that  has  tor.     Robinson  f.  Davies,  L.  R.  6  Q.  B.  D. 

been  settled  by  Duckett  v.  Williams,  1  Cr.  S6 ;  4S  L.  J.  Q.  B.  21S. 

&  J.  CIO,  a.  0.  2  C.  *  M.  848,  and  it  has  On  the  general  solyeot  of  conimisdons 

alwa^B  been  held  »o.     Formerly  there  was  to  take  teatimony  outside  the  State,  see 

great  difficulty  in  Kitting  the  commisdon  Maw.  Pub.  Stat.  c.  ISB,  SS  40-43.     Whan 

allowed,  and  a  plaintiff  eonld  only  get  it  n^   an  indictment   an  issue  of  fact  ia 

by  resorting  to  equity.     To  remedy  this  joined,  the  court  may,  upon  application 

iaconvetiience  the  act  wss  passed.      For  of  the  detsndiint,  grant   a  commission  to 

cases  ander  this  statute,  see  Bolin  t>.  Mel-  examine  any   material  witnesses  niaidiiig 

lidew,  G  Eug.  Law  &  Eq.  337  ;   10  C.  B.  out  ol  the  State,  in  the  same  manner  as  in 

080,  ciTil  causes.     The  prosecuting  officer  may, 

(e)  The  court  will  suppreM  auch  inter-  if  he  aeee  lit,  join  In  ench  commission,  and 

rogatories  as  will  deter  the  witness  from  name  any  material  witneeses  to  he  exam- 

giTing  eridence  before    the  commissien,  ined  on  the  part  of  the  CommoaWMlth. 

after  the  commiuion  ia  granted.     Stocks  Haas.  Pub.  Stat  c.  SIS,  }  41. 

!■.  Ellis,  L.  R.  8  Q.  B.  46*,  42  L.  J.  Q.  a  (a)  Depositions  so  taken  may  be  used 

241,  29   L.  T.  R.  N.  a.  267.      In    these  as  eridenne  before  the  grand  jury  ■■  well 

commissions  it   is   held   that   copies   of  as  the  petit  jurj.    Reft  v.  WUann,  12  Coi, 

written    documenta,    if  allowed  without  Cr.  Cs.  623  ;  Sitg. «.  Oemna,  13  Cox,  Cr. 

o^ectioD  in  the  oomnuadon,  cannot  be  Oh  IM. 
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ject-matter  to  which  the  tOBtimony  is  to  relate ;  that  the  namea 
of  the  perBons  thus  BnmmoBed  moat  be  mentioned  in  the  magis- 
trate's certificate  or  caption,  appended  to  the  deposition;  and 
that  the  depoeition  is  admiBsible  only  in  case  of  the  death  or 
incapacitT'  of  the  witness,*  and  against  those  only  who  have  bad 
opportunity  to  cross-examine,  and  those  in  privity  with  them. 

§  S22.  Bam«  rabjwjt.  In  regard,  also,  to  the  other  class  of 
depositions,  namely,  those  taken  in  civil  causes,  under  the  stat- 
utes alluded  to,  there  are  similar  diversities  in  the  forms  of  pro- 
ceeding. In  some  of  the  States,  the  judges  of  the  courts  of  law 
are  empowered  to  issue  commissiona,  at  chambers,  in  their  dis- 
cretion,  for  the  examination  of  witnesses  unable  or  not  compel- 
lable to  attend,  from  any  cause  whatever.  In  others,  though  with 
the  like  diversities  in  form,  the  party  himself  may,  on  applica- 
tion to  any  magistrate,  cause  the  deposition  of  any  witness  to  be 
taken,  who  is  situated  as  described  in  the  acts.  In  their  essen- 
tial features  these  statutes  are  nearly  alike ;  and  these  features 
may  be  collected  from  that  part  of  the  judiciary  Act  of  the  United 
States,  and  its  supplements,  which  regulate  this  subject'  By 
that  act,  when  the  testimony  of  a  person  is  necessary  in  any  civil 
cause,  pending  in  a  court  of  the  United  States,  and  the  person 
lives  more  than  a  hundred  miles*  from  the  place  of  trial,  or  is 
bound  on  a  voyage  to  sea,  or  is  about  to  go  out  of  the  United 
States,  or  out  of  the  district,  and  more  than  tliat  distance  from 
the  place  of  trial,  or  is  ancient,  or  very  infirm,  his  deposition  may 
be  taken  de  bene  ease,  before  any  judge  of  any  court  of  the  United 
States,  or  before  any  chancellor  or  judge  of  any  superior  court  of 
a  State,  or  any  judge  of  a  county  court,  or  court  of  common  pleas, 
or  any  mayor  or  chief  magistrate  of  any  city  '  in  the  United  States, 
not  being  of  counsel,  nor  interested  in  the  suit;  provided  that  a 
notification  from  the  magistrate  before  whom  the  deposition  is  to 
be  taken,  to  the  adverse  party,  to  be  present  at  the  taking,  and 
put  interrogatories,  if  he  think  fit,  be  first  served  on  him  or  his 
attorney,  as  either  may  be  nearest,  if  either  is  within  a  hundred 
miles  of  the  place  of  caption ;  allowing  time,  after  the  service  of 
the  notification,  not  less  than  at  the  rate  of  one  day,  Sundays 

*  The  rala  u  tha  Bum  in  eqniW,  in  rtgard  to  dapomtioni  taken  di  inu  cut,  becKiuu 
at  tha  akknen  of  the  witUM*.     Wafpulin  b.  WcKudin,  2  Cart.  2flS. 

'  SUL  178S,  0.  ao,  I  80 ;  Stat.  1708,  c.  22,  f  6  ;  1  U.  S.  Stftta.  tt  Larga  (L.  A  B.'s 
ed.],  88,  835.  Thii  prorinon  ii  not  peremptor;  ;  it  only  anablsa  the  party  to  t«lce  the 
dupoaition,  if  he  pleata*.     Prontr  «.  Bowles,  2  Story,  ISfl  ;  4  l^w  Bap.  161. 

*  Theia  distancei  ara  Tirioni  m  the  nmilw  rtatatcs  of  the  Stitaa,  bat  are  ganerally 
thirty  milei,  though  in  aome  caae«  leaa. 

*  In  the  aerenl  States  thia  Mthority  ii  gmenlly  dategatod  to  joatices  of  Uw 
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esclueive,  for  every  twenty  miles*  tr&Tel.*(a)  The  witness  is  to 
be  carefully  ezomiQed  and  cautiooed,  and  sworn  or  affirmed  to 
testify  the  whole  truth,"  and  must  subscribe  the  testimony  by  him 
given,  after  it  has  been  reduced  to  writing  by  the  magistrate,  or 
by  the  deponent  in  bis  presence.  The  deposition  so  taken  must 
be  retained  by  the  m^strate,  untit  he  shall  deliver  it  with  his 
own  hand  into  the  court  for  which  it  is  taken;  or  it  must,  to- 
gether with  a  certificate  of  the  causes  or  reasons  for  taking  it,  as 
above  specified,  and  (^  the  notice,  if  any,  given  to  the  adverse 
party,  be  by  the  magistrate  sealed  up,  directed  to  the  court,  and 
remain  under  his  seal  until  it  is  opened  in  court'    And  such 

*  Under  the  JadioiuT  Act,  {  80,  there  mnit  be  penonal  n«tioe  terved  npon  tlie  ad. 
vene  pan;  ;  urriee  by  Wviiu  %  oopj  Kt  hU  p1*ca  ot  abode  U  not  »nfflcieat.  Curms- 
tou  V.  Slimson,  I  CartU,  Ct.  Ct  4S}.  The  tnegistnte  in  hii  ntnm  need  not  atate  the 
diitauce  o[  the  place  of  reaidenca  of  the  party  or  hie  attornej  fhun  the  place  nhere  the 
deposition  vai  taken.  Voce  v.  Lawrence,  t  Mcljcan,  203.  To  aaccrtiin  the  proper 
notice  in  point  of  time  to  be  giTeii  to  the  adTerae  party,  die  diatanee  oiait  be  redionsd 
from  the  party's  reddenoe  to  the  place  oT  caption.  Porter  t>,  Fillsbnry,  8S  Me.  378. 
Where  the  certiGcate  atatea  simply  that  the  advene  par^  was  not  peraonall;  preaent, 
a  copy  of  the  notice^  and  of  the  return  of  eerrice  thereof,  should  be  annexed  ;  and  i/ 
it  is  not  annexed,  and  it  does  not  distinctly  *p]ie«r  that  the  adTcne  pattf  was  present 
either  in  person  or  by  connael,  the  deposition  will  be  n;}sctad,  CarlUin  •.  PattvKm, 
9  Foster,  6S0  ;  see  aba  Bowman  r.  Sanborn,  G  Id.  87. 

'  Where  the  State  statute  reqairee  that  the  deponent  ihall  b«  iwon  to  testify  to  the 
trath,  the  whole  troth,  ie.,  "  rtlaiing  to  Ou  eatae /or  tnhich Uie  dtponHonu  to  bilaJcai," 
the  omiAaion  of  the  magintrate  in  hla  certificate  to  etate  that  the  witnese  wee  so  nront, 
makea  the  deposition  inadmissible  ;  and  the  defect  is  not  cored  by  the  addition  that 
"  after  giving  the  deposition  be  waa  duly  ewom  thereto  accordinK  to  law."{i)  Panoni 
u.  Huff,  88  Maine,  1S7  ;  Brighton  o.  Walker,  SB  Id.  132  ;  Fabyan  u.  Adams,  16  N.  H. 
B71.  It  sbantd  distinctly  appear  that  the  oath  waa  adminutared  where  tlie  witnen 
vas  examined.     Erekine  b.  &^d,  3G  Me.  fill. 

*  The  mode  of  transmission  u  not  prescribed  bj  the  statute ;  and  in  practice  It  ii 
niinal  to  tnnsmit  depoeitiona  by  post,  whenever  it  is  moat  convenient ;  in  wbieb  caie 
the  poetagra  are  Inciaded  in  the  taxed  cost*.  Prouty  «.  Ruggle^  2  8toiy,  19B ;  6  Law 
Reporter,  ISl.  (e)     Care  mnst  be  taken,   howeret,  to  inform  Uie  clerlL,  by  a  proper 

(a)  It  ia  held  that  notice  to  take  depo-  the  witness  to  swearing  (Rome  v.  HaTn^ 

ritiona,  while  the  other  party  ia  taking  hill,  US  Mass.  M) ;  but  if  the  caption 

depoaitiona  in   the  aatne  ease  in  another  omtta   the  words    "aeTenllr  make   oath 

Claea  is  insafSdent,   as  he  cannot  be  iu  and   say,"    ot "  make  oath,     or  "  before 

oth  placee  at  once  (Collins  «.   Bichart,  ma,"  the  depoeition  ia  inadmiaaibla.     St 

UBiuh(E7.),e31};  bnt  if  he  attends  at  parte  Torkington,  L.  B.  9  Cb.  298i  Allan 

both  places  by  counsel  it  wures  this  do-  o.  Taylor,  L.  K.  10  Eq.  62  ;  88  L.  J.  Ch. 

feet.     He  ehoald  attend  at  one,  and  ob-  6S7  ;   Powara  e,  Sbepheid,  31  N.  H.  GO. 

jeot  to  the  depositions  talcen  at  the  other  So  it   the  witoMa  u  twoni  to  tell  the 

(Latham  V.  Latham,  SO  Gr»tt.  (Va.)307),  '*tmth  and  nothing  bnt  the  truth."    Call 

and  then  the  depoationa  of  anch  witnesaea  «.  Perkins,  08  Me.  IBS.     If  a  form  of  oath 

as  he  was  nnable  to  cniaa-examine  will  be  is  preacribed  by  atatnte,  it  must  be  fol- 

suppressed  by  the  court    Cole  a.  Hall,  131  lowed,  or  the  depoeition  will  b«  inadmisd- 

Hass.  88.  ble.     Baoon  v.  Booon,  S8  Wis.  147. 

{b)  A  certificate  by  the  maglstntte  that  (e)  Where^  by  slatiit^  the  magistrate  1* 

the  witness  waa  "duly  sworn"  is  saffi-  allowed  to  retnm  the  depoainon  by  tnnil, 

cientfOulfCity  InsntanceCo.B.  Stephens,  this  does  not  do  away  the  common-law 

Gl  Ala.  121)  ;  so  if  the  caption  states  that  methods,  and  he  mav  himself  hand  the 

the  witness  was  affirmed  by  him  aixonl-  dejiosicion  to  the  clerk.     Andnwa      " 

ing  to  hiw,  for  this  implies  on  olyectiou  by  ker,  18  Tex.   84.     If  levend  de] 
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witneBses  may  be  compelled  tt>  appear  and  depose  as  above  men- 
tioned, Id  the  same  manner  as  to  appear  and  testify  in  court  {d) 
Depositions,  thus  taken,  may  be  used  at  the  trial  by  either  party, 
whether  the  witness  was  or  was  not  cross-examined,'  (e)  if  it  shall 
appear,  to  the  satisfaction  of  the  court,  that  the  witnesses  are 
then  dead,  or  gone  out  of  the  United  States,^  or  more  than  a  hun- 
dred miles  from  the  place  of  trial,  or  that  by  reason  of  age,  sick- 
ness, bodily  infirmity,  or  imprisonment,  they  are  unable  to  travel 
and  appear  at  court  (f) 

§  323.   Rlsbt  to  B^va  tMtlmoiiy  by  dvpoalUon  Btiiatly  ooaatrved. 

■Qpemription,  of  the  natuTB  of  the  dooument  eacloaed  to  hii  care ;  for,  if  opened  bj  him 
out  of  court,  thongh  by  miitaka,  it  n  ill  he  rqaoted.  Bod  v.  Thompwn,  8  Cnwch.  70. 
Bnt  see  Law  v.  Law,  4  OreenL  1S7. 

^  Dwight  0.  Lintoo,  S  Bob.  (Id.)  S7. 

*  In  proof  of  the  aboenca  of  the  witness,  it  has  been  held  not  ODoogh  to  pyt  evi-  . 
dence  oMnl;  of  iuqoiriee  aod  aiuwera  at  hii  raaidence  ;  but,  that  hie  abeence  must  be 
abown  by  lome  ous  who  knows  the  taet,  Robiiuoa  v.  Uarkii,  3  M.  &  Hob.  S7iS.  And 
Me  Hawkina  s.  Brown,  S  Bob.  (La.)  SIO. 

■re  taken  and  written  on  tarersl  diSerant  rols  can  be  laid  down  in  ivspect  to  nntin- 

■tLBetaof  paper,  and  these  are  then  fastened  ished  testimony.      If   lubetantially  com- 

togetber  by  the  magistrate  aad  signed  by  plete,  and  the  witoees  is  prerented  by  sick- 

bim  in  due  form,  it  seama  that  these  lev-  uess  or  death  From  flnijtbiDg  bis  teBtioony, 

eial  papers  form  one  continnons  whole,  and  whether  viva  voet  or  by  depoaition,  it  ought 

the  mguBCure  of  the  mu{istnita  at  the  end  not  to  be  i^eot«d,  but  submitted  to  tlie 

is  snCudent  for  them  all.     Be^  v.  Parker,  jury  witb  inch  obeerTations  as  the  por- 

L.  B.  1  C.  G.  Be*.  22G  i  89  L  J.  H.  C.  ticaUr  oiroiunstaitceti  may  rei^oire.     But 

60.  if  not  sabstuitially  complete  it  must  be 

idi  Under  a  commisidan  laaaed legally  rejected." 

for  taking  testimony  of  witnotses  in  a  for-  {f)  Oaidner  v.  Bennett,  83  N.  Y.  Su- 

eigD  country  or  in  a  different  State,  the  perior  Ct.  IS7.     The  question  in  each  in- 

magistnite  to  whom  the  commiaston  is  di-  stance  whether  the  witness  ia  so  disabled 

lected,  and  who  eieoutes  it,  may  compel  fromtrnvelling,  is  *  question  for  the  Court, 

the  attendance  of  the  witness,  and  enforce  It  bas  been  held  that  pre^ancy  may  be 

it  by  commitment  for  contempt  of  court  snch  an  illness,   that,  if  it  disabled  the 

if  the  witness  refuaea  to  answer,  —  pro-  woman   from    ^rolling,   her   deporitiDa 

Tided    the    magiatrata   has   such  powers  might  be  TMd  (Beg.  c  Wallinga,  L.  B. 

vested  in  bim  by  tba  laws  of  the  State  in  3  Q.  B.   Dir.   4S«  ;    Beg.  b.   Ueesom,   li 

which  be  acta.     State  «.  Ingerson,  63  ft.  Cox,   Cr.   Ca.   iO)  ;    bat   mere   weakness 

H.  MB  ;  Bnmbam  v>  Stevens,  3S  N.  H.  resulting  from  old  age  and  nervoosnesa,  if 

947 ;  SUte  v.  Towle,  43  H.  H.  G40.     The  it  does  not  amount  to  actual  obysical  dis- 

inagiatnta  may  also  adjonm  the  hearins  ability  to  testify,  is  not  aucb  illnesR.    Beg. 

for  necessary  cause,  i.  s.  the   sickness  of  v,  Fsrrell,  L.  R.  S  Cr.  Co.  Bcs.  113 ;  43 

the  witness,  to  another  time  or  {daoe  thou  L.  J.  M.  C.  94;  12  Coi,  Cr.  Ca.  605;  Reg. 

that  named  in  the  commission,  even  though  ».  Thompson,  13  Cok,  Cr.  Ca.  181.    The 

the  other  party  is  not  present  st  tba  place  evidence  of  seamen  taken  by  deposition  is 

notiSed  in  the  caption  of  the  deponCion,  admissible  when  it  is  proved  that  the  ves- 

and  tbereforo  does  not  receive  notice  of  sel  they  are  on  ia  at  sea.     Beg.  ti.  Stewart, 

the  adjonmment.      Lowd  v.   Bowers,  64  18  Cok,  Cr.  Co.  SSS.     A  subpcsna,  signed 

N.  H.  1.  b^   a   justice  of   peace   for  the   county, 

(a)  Bnt  whei«,  in  a  criminal  trial.  It  directed  to  the  witness,  and  summoning 

was  proved  tliat  thongh  the  prisoner  was  him  to  appear  to  testify,  with  a  return 

present  when  the  deposition  was  taken,  he  thereon  signed  by  a  constable  of  the  town 

aid  not  have  an  opportunity  to  folly  cross-  whsre  the  witness  lived,  certifying  that 

examine  Uie  deponent,  the  depoaitton  was  he  hod  made  diligent  inqniriea  and  search 

excluded.     Reg.  v.  Peacock,  12  Cox,  Cr.  for  witness  and  could  not  lind  him,  ia  sof- 

Cs.  21.     Judge  Shaw,  in  Fuller  v.  Rice,  ficient  proof  of  his  absence.      Kinney  V. 

t  Gray  (Hasa.),  843,  says,  "No  general  Benon,  S  Cnah.  (Moss.)  384. 
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The  provisions  of  this  act  being  in  derc^tion  of  the  common 
law,  it  has  been  held  that  they  mofit  be  strictly  complied  with.  >  (a) 
Bnt  if  it  appears  on  the  face  of  the  deposition,  or  the  certificate 
which  accompanies  it,  that  the  magistrate  before  whom  it  was 
taken  waa  duly  authorized,  within  the  statute,  it  is  sofficient,  In 
the  first  instance,  without  any  other  proof  of  his  authority;"(J) 
and  his  certificate  will  be  good  evidence  of  all  the  facte  tiierein 

>  Bell  n.  Horruon,  1  Peters,  SSfi  ;  The  "Thomu  &  Henry"  v.  United  Statn, 
1  Brockenbrough,  S67  ;  Nelaon  n.  United  States,  1  Fat«r«,  C.  C.  235.  The  use  of 
txpa/rU  depositioDt,  tttken  without  notice,  nniler  thle  itstats,  ia  not  conntenanced  by 
the  coortf,  There  evidence  of  a.  more  sstis&ctory  chsracter  csn  be  obtained.  The  vjem 
of  the  Iramed  judges  on  this  subject  bsTe  been  thna  eipresiad  by  Ur.  Justice  Grier: 


"  While  we  are  on  this  snbject,  it  irill  not  be  improper  to  remulC  that  vhen  the  u 
of  Congreas  of  1789  was  paaaed,  pennittilig  ec  ports  depoaitlana,  without  notice,  to  \ 
takeD  where  the  witness  rcsidaa  more  than  a  Anndred  miles  ftmtt  the  place  of  trisli 


such  s  provision  may  have  been  necessary.  It  then  r«qnired  nearly  as  much  time, 
labor,  and  eipeose  to  travel  one  handred  milea  m  It  dote  now  to  travel  one  tbonsaud. 
Ifow  testimony  may  be  taken  and  retorned  from  Califomis,  or  any  part  of  Europe, 
on  commission,  in  two  or  three  mouths,  and  in  any  of  the  States  east  of  the  Rocsy 
Mountainn  in  two  or  three  weeks.  There  in  now  eeldom  any  Deneesity  for  having  re- 
course to  this  mode  of  taking  testimony.  Beeidee,  it  is  contnryto  the  course  of  the  com- 
mon law;  and,  eicept  in  cases  of  mere  formal  proof  (such  as  the  signature  or  execution 
of  sn  instrument  of  writing),  or  of  some  isoiated  fact  (such  as  demand  of  a  lull,  or  nodce 
to  an  indorser),  testimony  tbus  taken  is  liable  to  KToat  abase.  At  beet,  it  is  calculated 
to  elicit  onlv  such  a  partial  etatement  of  the  truth  as  may  have  the  effect  of  entire 
falsehood.  The  person  who  prepares  tbe  witness,  and  examines  him,  can  eenerally 
have  so  much  or  so  little  of  the  tmth,  or  such  a  veision  of  it,  as  wilt  suit  riis  esse. 
In  closely  contested  cases  of  fact,  testimony  thus  obtained  must  always  be  unsatis- 
factory and  liable  to  suspicion,  especially  if  the  party  has  had  time  and  opportunity 
to  take  it  in  the  regular  way.  This  provision  of  tbe  Act  of  Congtess  shonld  never 
be  resorted  to  unless  in  circumstances  of  absolute  necessity,  or  in  the  excepted  cases 
ve  bsve  just  mentioned."    See  Walsh  v.  Bogers,  13  liow.  S.  C.  286,  2&1. 

■  BuggloB  e.  Bucknor,  1  Paiue,  SfiB  i  Patapsco  Ins.  Co.  v.  Sonthgate,  S  Peters,  004; 
Fowler  c.  Merrill,  11  How.  S7S. 

(a)  Jones  v.  Neale,  1  Hngbes,  C.   C.  pontitw  or  the  csitiScate  In  what  manner, 

SflS;  Wilson  Sewing  Haohine  Co. «.  Jack-  or  by  what  evidence  the  msKiatrate  was 

son,  Id.  S95.  satisfied  of  the  axistenee   of  the  cause  of 

(i)  Palmer  v.  tage.  85  Me.  8SS  ;  Hoyt  the  taking.     It  is  enough  ii  he  certifies 

B.    Hammekin,   1*    How.    (U.   B.)   SIfl  ;  to  the  fact  upon  his  ofHciaJ  rpspoDsibility. 

Lyon  V.  Ely,  24  Conn.  G07  ;  West  Boyls-  Thus,  where  the  magistrate  duly  certified 

ton  V.   Sterlin)^    17   Pick.   (Uaaa.)  ISfl ;  that  the  deponent  lived  more  than  thirty 

Littlehale  e.  Dix,  II  Cosh.  S6S.     Where  miles  fhim  tbe  pUce  of  trial,  no  evidence 

depositions  are  taken  before  a  mayor,  and  being   oQersd  to  oontrol   tbe  oertificste, 

are  certified  by  him,  though  witiiout  an  and  the  court  not  being  bonnd  to  take 

oSdal  seal,  tbe  court  will  presume  that  judicial  notice  of  the  distance  of  one  place 

he  was  ma^or,   unless  the    contrary   be  from  another,  it  was  held  that  tbe  aepo- 

shown.     Pnce  v.   Uorris,   G  HoLean,  4.  sition  was  rightly  admitted.     Littlehale  *. 

See  also  Wilkinaon  v.  Yale,  e  McLean,  IS.  Dix,  vti  tupm.      Where  tbe  maglBtrate 

Where  it  is  made  tbe  duty  of  the  magis-  certifles  that  lh&  "  cause  assigned  by  the 

trete  taking  ■  deposition  to  certi^  tbe  rea-  plaintitf,"  who  was  the  party  taking  the 

sonfortakingit,  his  certificate  of  the  canse  deposition,  for  taking  tbe  same,  was  the 

of  takine  is  prima  facie  proof  of  the  fact,  deponent's  being  about  to  leave  the  Com* 

and  renders  tho  deposition  admissible  nn-  monwealth,  and  not  to  return  in  time  for 

leas  it  is  controlled   by  other  evidence,  the  trial,   it  is   proper  that   such  party 

West  BoylstoD  v.  Sterling,  17  Pick.  126;  should  show  that  the  cause  existed  at  the 

littlehale  v.  Dix,  II  Cuah.  SSS.    Nor  is  It  time  of  the  tiiaL     Kinney  v.   Bemn,  A 

necessary  that  it  should  appear  by  tlie  de-  Cash.  S04. 
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stated,  80  as  to  entitle  the  deposititHi  to  be  read,  if  the  necessary 
facts  are  therein  sufficiently  disclosed.'  (c)    In  oases  vhere,  under 

*  BaU  f.  UoniBOD,  1  Petsts,  IH. 

<e)  When  a  dspoaitioii  b  token  nudet  paraon  to  whom  tha  interrogtttoiles  Me  ad- 

the  Act  of  ConsreGi,  without  notice,  tha  dreued.     Smith  v.  Cutlea,  1  Qn;,  108. 

■dvena  pftrty,  if  diasatiefied,  should  have  Tbs  qneatiooa  appendsd  to  a  commiaaion 

it  taken  again.     Goodhne  e.  Bartlett,  C  aant  to  Bremen  were  in  English ;  the  con> 

McI«9La,  1S6.     Where  the  Fedeml  Circnit  miaaioneia  retained  the  aiuwera  in  Ger- 

Court  adnpts  the  law  and  pnctice  of  the  man,  annexed  t«  a  Germtm  tranelstion  of 

Slate  in  taking  depotitianB,  it  wit!  be  pre-  the  ciuMtioDa  ;    the  commiosion  waa  ob- 

aumed   to   have  adopted  «    modiScatioii  jected  to  on  ue  ^nud   that  the  return 

thereof,  which  haa  been  followed  for  a  long  abould  have  been  m  English,  or  aocomptt- 

time.     Bat  whaterer  be  the  State  law,  the  nied  by  an  English  translation  ;  but  the 

Act  of  Congress  ia  to  prevail,  which  re-  objection  was  oremded)  and  a  awom  iu- 

Suirea  that  the  deponent  ^ould  livs  one  ten*"'''  ""  permitted  to  translate  the 

uudred  miles  from  the  court.     Curtia  v.  answera  viva  van  to  thejurir.     Knhtman 

Central  Railroad,  6  McLean,  401.     A  few  v.  Brown,  *  Rich.  179-  Wnero  a  depoaicioa 

ease*  are  added,  illnatrating  the  rules  of  is  taken  by  s  magistrate  in  another  3ts.tf , 

law  tnd  Um  practice  of  the  courts,  in  re-  under  a  written  agreement  that  it  may  be 

Kd  to  admitting  or  rqeeting  depooitiona.  so  taken  apon  the  intenogatoriaa  and 
pODtiouB  of  saTeral  witnaasea,  taken  nn-  cross-iDtairogatories  aniMxed  to  the  agree- 
der  one  oommissiou  on  one  set  of  inter-  ment,  such  sgreement  operatea  onljr  •«  a 
n^atotiei,  a  part  of  whidi  only  are  to  be  sabetitnte  for  a  eommiaaion  to  the  magia- 
proponnded  to  each  witoeas,  can  be  used  tmte  named  therein,  and  a  wsiver  of  ob- 
tn  evidence.  Fowler  o.  Merrill,  11  How.  jections  to  the  iatarrogatories  in  point  of 
((J.  S.)  376.  If  the  woiUb  "before  oie,"  form,  and  does  not  deprive  either  party  of 
preceding  the  name  of  the  magiatrate  be-  the  right  to  object,  at  the  trial,  to  tha  in- 
tore  whom  the  depodtion  waa  taken  and  terrogiitoriea  and  answers,  u  proving  fact* 
aworn,  he  omitted  in  the  caption,  the  de-  by  incompetent  evidence.  Atlantic  Mo- 
position  ia  not  admiasible.  Powers  v.  tnal  Ins.  Co.  v.  Fitzpatrick,  2  Gray,  27B  ; 
Shepard,  21  N.  H.  60.  Where  one  party  Lord  v.  Moore,  S7  Me.  SOS.  And  to  ex- 
takea  a  dejioution  on  interrogatories,  or  elude  the  denwition  on  the  ^ond  of  the 
portions  or  a  deposition,  for  the  pur-  intereet  of  tne  deponent,  it  is  not  neces- 
poea  of  meeting  the  testimony  of  a  wit-  aair  that  the  objection  ahoold  be  taken 
neat  who  has  depoeed,  or  testlDKiny  whidi  before  the  magistrate,  Whitney  v.  Hey. 
he  may  expect  the  other  party  will  pro-  wood,  6  Gush.  83 ;  vnfra,  |  421,  n. 
duce,  but  does  riot  intend  to  use  the  an-  Where  the  witoeas  wss  interested  at  the 
awera  thereto,  anleas  the  other  testimony  time  hia  deposition  was  taken,  and  a  re- 
is  introduced,  he  most  accompany  the  in-  lease  to  him  was  alletwards  executed,  the 
terrogatories  with  a  distinct  notice  in  writ-  deposition  was  not  admitted.  Reed  v. 
tng  that  his  purpose  ia  merel}^  to  meet  the  Bice,  25  Vt  171  ;  KllU  v.  Smith,  10  Oa. 
testimony  of  hisadveraary's  witness  arwit-  253.  If  the  deponent  is  disqualified  by 
nesses ;  and  if  this  is  not  done,  the  an-  tcaron  of  intereet  at  the  time  of  giving  hia 
awera  muat  be  read  to  the  jury  if  required  deposition,  and  at  the  time  of  the  triu  the 
hj  the  other  party.  This  is  the  most  eli-  disqualification  has  been  removed  by  atat- 
gible  rale  in  sQch  cases,  and  nil!  save  to  ute,  the  depoaition  can  be  need  in  evi< 
each  party  all  his  just  rights,  and  prevent  dance.  Uaynes  •.  Bowe,  10  He.  181. 
all  unfaimeea  and  anrprue.  By  Metcalf,  Where,  a^r  the  deposition  is  taken,  he 
J.,  in  Linfiald,  e.  Old  Colony  R.  R.  Corp.,  becomes  interested  in  the  event  of  the  salt, 
10  Coah.  S70.  See  HcKelvy  «.  De  Wolfe,  by  no  act  of  his  own,  or  of  the  party  who 
SO  Pa.  SL  374.  A  depoaition  taken  nn-  oners  hia  testimony,  the  depoaition  ia  ad- 
der a  commission  duly  iasoed  on  "inter-  misaible.  Sabine  a.  Stion)^  S  Met  270. 
rogatories  to  be  put  to  H.  H-  B.,  of  As  to  the  time  when  objectlona  to  the 
Janeaville,  Wisconsin,  laborer,"  but  which  admission  of  depositions  should  be  made, 
purports  by  ita  caption  to  be  the  depoai-  it  is  held  that  any  objection  based  on  a 
tion  of  U.  H.  B.,  of  Sandnaky,  Ohio,  and  defect  or  irregularity  in  the  manner  of 
in  wiiioh  tha  deponent  states  hia  occupn-  taking  the  deposition,  and  which  might 
tion  to  be  that  of  pedler,  is  admissible  in  be  remedied  by  retaking  the  deposition, 
evidence,  notwithstanding  the  variance,  if  should  be  made  aa  soon  as  the  par^  ob- 
it  appaan  that  the  deponent  is  the  laoM  jecting  finds  out  the  defect,  and  this  will 
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the  autliorit^  of  an  act  of  Congress,  the  deposition  of  a  witness  is 
taken  de  bene  ene,  the  party  producing  tiie  deposition  must  shov 
afGrmatively  that  his  inability  to  procure  the  personal  atten- 
dance of  the  witness  still  continues ;  or,  in  other  vords,  that  the 
oause  of  taking  the  deposition  remains  in  force.  But  this  rale 
is  not  applied  to  cases  where  the  witness  resides  more  than  a 
hundred  miles  from  the  place  of  trial,  he  being  beyond  the  reach 
of  compulsory  process.  If  he  resided  beyond  that  distance  when 
the  deposition  was  taken,  it  is  presumed  that  he  continues  so  to 
do,  until  the  party  opposing  its  admission  shows  that  he  has 
removed  within  the  reach  of  a  mipcBna,* 

§  324.  DvpoaiUoiiB  In  pttpotaam.  By  the  act  of  Congress 
already  cited,^  the  power  of  the  courts  of  the  United  States,  as 
courts  of  common  law,  to  grant  a  dedimv*  poUttaUm  to  take  de- 
positions, whenever  it  may  be  necessary,  in  order  to  prevent  a 
failure  or  delay  of  juatice,  is  expressly  recognized;  and  the  cir- 
cuit courts,  when  sitting  as  courts  of  equity,  are  empowered  to 
direct  depositions  to  be  taken  inperpetuam  rei  memoriam,  accord- 
ing to  the  usages  in  chancery,  where  the  matters  to  which  they 
relate  are  cognizable  in  those  courts.  A  later  statute  *  has  facili- 
tated the  taking  of  depositions  in  the  former  of  these  cases,  by  pro* 
Tiding  that  when  a  commission  shall  be  issued  by  a  court  of  the 
United  States,  for  taking  the  testimony  of  a  witness,  at  any  place 
within  the  United  States,  or  the  territories  thereof,  the  clerk  of  any 
court  of  the  United  States,  for  the  district  or  territory  where  the 
place  may  be^  may  issue  a  tubpana  for  the  attendance  of  the  wit- 

•  P«tapaeo  Idr.  Co.  tr.  Sonttifpta,  5  Pet«n,  004,  eiMlS;  Fattibone  ».  Deninger, 
4  Wuh.  21S  ;  1  Stirk.  Edd.  S77. 

>  Stat  178S,  0.  30,  {SO. 

■  Slat.  1827,  c  1.  See  the  practice  and  coona  of  proceeding  in  Umm  CMea,  in  S 
I^ine  A  Doer's  Pr.  pp.  lOS-110 ;  8  Tidd'a  Pr.  S10-8I3. 

KenerallT  be  before  trial.   Leavittv.  Baker,  (N.  T.)  App.  Deo.  Ill  ;   Lord  >.  Uoen, 

82  Me.   S8 ;   Doane  n   Glenn,   21  Wall.  >7   Me.   808 ;    Wytney   v.   Heywood,   • 

(U.  3.)  SS  ;   Merchanta  Dispatch  Co.  v.  Cnah.  (Hua.)  82.     It  I*  held  that  if  tlM 

LeyeoT,  89  111.  13  ;  StowsU  d.  Moore,  89  Mrtf  taking  a  depoeition  doea  not  intiv 

111.  OSS  ;  Bamam  ti.  Bamum,  f  2  Md.  2E1  ;  dnoe  it  in  endence,  this  fact  ia  admiaibla 

Vilmar  d.   Schali,  SI  N.  Y.   6M.     ir  a  in  eridenMand  maybe  argued  upon  hj 

party,  knowiDK  of  mch  defect,  vait  till  the  the  other  CMUuel  (a  tending  to  shoir  that 

trial  before  ol^ecting  lo  the  depoaition,  he  the  eridence  in  the  dspoaition  a  not  faTor- 

will  he  held  to  h»To  waived  the  objection,  able  to  the  party  who  took  it.     On  the 

Bie  proper  eonree  ii  to  more  to  luppraea  other  hand,  tlie  par^  who  tw>k  it  cannot 

the  depoaition.     See  casea  tupra.    Objec-  giTe  eridence  that  tha  dejnnent  teAiSed 

tions  to  the  aabetanee  of  the  teitimony,  differentlr  in  the  deDosibon  from  atats- 

howBTer,  aa  that  the  vitnea  U  [ncompe-  meata  he  bad  preriaasly  made  to  Ute  paitj 

tent  or  the  evidence  ia  inadmiadble,  may  irhQ  took  hia  depoaitiMi,  duee  the  truth* 

be  taken  at  any  time  before  the  trial  or  at  falnen  of  tbe  depooeat  b  not  in  iwoa  in 

the  trUt.     EsIbth  v.  Maz&Dge,  1  Wooda,  the  caae,  hit  doKwltian  not  being  in  evi- 

C.  C.  ess  i  Fieldeu  «.  Lahen^  8  Abb.  dance.    Uuaaiw.  Hall,  1»  Um.  417. 
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DOSS  before  the  cotnmissioDer,  provided  the  place  be  in  the  county 
where  the  witDesa  resides,  and  not  more  tjuui  forty  miles  from 
his  dwelling.  And  if  the  witness,  being  duly  summoned,  shall 
neglect  or  refnse  to  appear,  or  shall  refuse  to  testify,  any  judge 
of  the  same  court,  upon  proof  of  such  contempt,  may  enforce 
obedience,  or  punish  the  disobedience,  in  the  same  manner  as  the 
courts  of  the  United  States  may  do,  in  case  of  disobedience  to 
their  own  process  of  tubpcena  ad  teatijicandum.  Some  of  the 
States  hare  made  provision  by  law  for  the  taking  of  depositions, 
to  be  used  in  suits  pending  in  other  States,  by  bringing  the  depo- 
nent within  the  operation  of  their  own  statutes  against  perjury ; 
and  national  comity  plainly  requires  the  enactment  of  similar 
provisians  in  all  civilized  countries.  But  as  yet  they  are  far  from 
being  universal ;  and  whether,  in  the  absence  of  such  provision, 
false  swearing  in  such  case  is  punishable  as  perjury,  has  been 
gravely  doubted."  Where  the  production  of  papers  is  required, 
in  the  case  of  examinations  under  commissions  issued  from  courts 
of  the  United  States,  any  judge  of  a  court  of  the  United  States 
may,  by  Qie  same  statute,  order  the  clerk  to  issue  a  mipcena 
dace*  teeum  requirii^  the  witness  to  produce  such  papers  to  the 
commissioner,  upon  the  affidavit  of  the  applicant  to  his  belief 
that  the  witness  possesses  the  papers,  and  that  they  are  material 
to  his  case;  and  may  enforce  the  obedience  and  punish  the 
disobedience  of  the  witness,  in  the  manner  above  stated. 

§  825.  Bun*  anbiMt.  But  independently  of  statutory  provi- 
sions, chancery  has  power  to  sustain  bills,  filed  for  the  purpose 
of  preserving  the  evidence  of  witnesses  tn  perpetuam  rei  memo- 
riam,  touching  any  matter  which  cannot  be  immediately  inves- 
tigated in  a  court  of  law,  or  where  tiie  evidence  of  a  material 
witness  is  likely  to  be  lost,  by  his  death,  or  departure  from  the 
jurisdiction,  or  by  any  other  cause,  before  the  facts  can  be  judi- 
cially investigated.  The  defendant,  in  such  cases,  is  compelled 
to  appear  and  answer,  and  the  cause  is  brought  to  issue,  and  a 
commission  for  the  examination  of  the  witnesses  is  made  out, 
executed,  and  rettirhed  in  the  same  manner  as  in  other  cases ; 
but  no  relief  being  prayed,  the  suit  is  never  brought  to  a  hearing ; 
nor  will  the  court  ordinarily  permit  the  publication  of  the  depo- 
sitions, except  in  support  of  a  suit  or  action ;  nor  then,  unless  Uie 
witnesses  are  dead,  or  otherwise  incapable  of  attending  to  be 
examined.' 

■  Cillknd  V.  Tanghui,  1  B,  k  P.  210.        >  Smith's  Chancerr  Prte.  264-2S0. 
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CHAPTER  IL 

or  THE  COMPBTENCT   OP  WlTNESSBa. 

§  826.  Compatenoy  of  svidaDtM.  Although,  in  the  ordinary 
affairs  of  life,  temptations  to  practise  deceit  and  falsehood  may 
be  comparatively  few,  and  therefore  men  may  ordinarily  be  dis- 
posed to  believe  the  statements  (A  each  other;  yet,  in  judicial  in- 
vestigations,  the  motives  to  pervert  the  truth  and  to  perpetrate 
falsehood  and  fraud  are  so  greatly  multiplied,  that  if  statements 
vere  received  with  the  same  undiscriminating  freedom  as  in  pri- 
vate life,  the  ends  of  justice  could  with  far  less  certainty  be  at- 
tained. In  private  life,  too,  men  can  inquire  and  determine  for 
themselves  whom  they  will  deal  with,  and  in  whom' they  will 
confide;  but  the  situation  of  judges  and  jurors  renders  it  diffi- 
colt,  if  not  impossible,  in  the  narrow  compass  of  a  trial,  to  in- 
vestigate the  character  of  witnesses ;  and  from  the  very  nature  of 
judicial  proceedings,  and  the  necessity  of  preventiiy;  the  mul- 
tiplication of  issues  to  be  tried,  it  often  may  happen  that  the 
testimony  of  a  witness,  unworthy  of  credit,  may  receive  as  mnch 
consideration  as  that  of  one  worthy  of  the  fullest  confidence.  If 
no  means  were  employed  totally  to  exclude  any  contaminating 
influences  from  the  foantains  of  justice,  this  evil  would  con- 
stantly  occur.  But  the  danger  has  always  been  felt,  and  always 
guarded  against,  in  all  civilized  countries.  And  while  all  evi- 
dence is  open  to  the  objection  of  the  adverse  party,  before  it  is 
admitted,  it  has  been  found  necessary  to  the  ends  of  justice,  that 
certain  kinds  of  evidence  should  be  uniformly  excluded.^ 

§  327.  Bamo  anbjoot  In  determining  what  evidence  shall  be 
admitted  and  weighed  by  tlte  jury,  and  what  shall  not  be  received 
at  all,  or,  in  other  words  in  distinguishing  between  competent 
and  incompetent  witnesses,  a  principle  seems  to  have  been  ap- 
plied similar  to  that  which  distinguishes  between  conclusive  and 
disputable  presumptions  of  law,*  namely,  the  experienced  con- 
nection between  the  sitaation  of  the  witness,  and  the  truth  or 
falsity  of  his  testimony.     Thus,  the  law  excludes  as  incompetent, 
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tiioae  persons  vhose  evidence,  in  general,  is  found  more  likely 
than  <rt:herwi8e  to  mislead  juries;  receiving  and  weighing  the 
testimony  of  others,  and  giving  to  it  that  degree  of  credit  which 
it  is  found  on  examination  to  deserve.  It  is  obviously  impossible 
that  any  test  of  credibility  can  be  infallible.  All  that  can  be  done 
is  to  approximate  to  snch  a  degree  of  certainty  as  will  ordinarily 
meet  the  justice  of  the  case.  The  question  is  not,  whether  any 
rule  of  exclusion  may  not  sometimes  shut  out  credible  testimony ; 
but  whether  it  is  expedient  that  there  should  be  any  rule  of  ex- 
clusion at  alL  If  the  purposes  of  justice  require  that  the  deci- 
sion of  causes  should  not  be  embarrassed  by  statements  generally 
found  to  be  deceptive,  or  totally  false,  there  must  be  some  rule 
designating  the  class  of  evidence  to  be  excluded ;  and  in  this  case, 
as  in  determining  the  ages  of  discretion,  and  of  majority,  and  in 
deciding  as  to  the  liability  of  the  wife,  for  crimes  committed  in 
company  with  the  husband,  and  ia  numerous  other  instances,  the 
common  law  has  merely  followed  the  common  experience  of 
mankind.  It  rejects  the  testimony  (1)  of  parties;  (2)  of  persons 
deficient  in  ondertandii^ ;  (&)  of  persons  insensible  to  the  obli- 
gations of  an  oath;  and  (4)  of  persons  whose  pecuniary  interest 
is  directly  involved  in  the  matter  in  issue ;  not  because  they  may 
not  sometimes  state  the  truth,  but  because  it  would  ordinarily  be 
unsafe  to  rely  on  their  testimony.'  Other  causes  concur,  in  some 
of  these  cases,  to  render  the  persons  incompetent,  which  will  be 
mentioned  in  their  proper  places.  We  shall  now  proceed  to  con- 
sider, in  their  order,  each  of  these  classes  of  persons,  held  incom- 
petent to  testify ;  adding  some  obser^tions  on  certain  descriptions 
of  persons,  held  incompetent  in  particular  cases.  [Ed.  Since 
the  author  wrote  the  text  of  this  treatise,  a  wide-spread  change 
has  taken  place  in  the  rules  as  to  the  competency  of  witnesses. 

*  "  If  It  1m  objactod,  that  Intwwt  In  tlia  matter  In  dispute  might,  Tnm  tha  buu  it 
«reat««,  ba  an  exoeplion  to  tlie  eredit,  but  that  it  on^ht  not  to  ba  atMolntely  ao  to  ths 
eompetency,  any  mora  than  tha  friendahip  or  euoiitf  of  a  partj,  wboae  eridenca  ia 
offored,  towsrda  either  of  the  parties  in  the  caaae,  or  many  other  consideratinni  here- 
allar  to  ba  intimated  ;  the  gananl  anawer  may  be  thla,  that  in  point  of  authority  no 
diatinctioD  ia  more  abiolutely  aettled ;  and  In  point  ol  theory,  tha  eziatence  of  a  direct 
intareit  ia  capable  of  btAng  pieciaely  proved  ;  hat  Its  infiaence  on  the  mind  it  of  a 
natnre  not  to  diacoTer  itaelf  to  tlie  jury  ;  whence  it  hath  bean  held  expedient  to  adopt 
a  seneral  exceptioD,  by  irhich  witnoeaw  ao  circainitanced  are  free  from  temptatioi 


ud  the  Muae  not  ezpMed  to  tha  hanii]  of  the  verv  doobtfol  eatiniBte,  what  quantity 
of  interest  in  the  qneation,  in  proportion  to  the  cnaracter  of  the  witness,  in  any  in- 
etance,  leaTea  hie  teattmony  entitled  to  belief.     Some,  iiide«4,  are  Incapable  of  being 


biaeaed  even  latently  by  the  f^reatest  interest ;  many  would  betray  the  most  solpmn 
obligation  and  paWa  oonfldanee  for  an  inter^  very  inoonaideTatile.  An  uniTersal 
azclnsion,  where  no  line  short  of  thia  could  have  been  drawn,  preaerrei  infirmity  from 
a  tnare,  and  Intagrih'  from  snipicioa  ;  and  keeps  the  current  of  evidence,  thus  far  at 
but,  claaiaod  nninfected."     1  OUb.  Evid.  by  Lofft,  pp.  228,  23*. 
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has  been  changed  in  almost  every  State  of  the  Uaion,  bo  as  to 

tion,  it  bM  been  thtmght  kdvinble  to  pM-  In   most  Stato,   alio,  it  ii  tha  kw. 

Tent  the  other  party  from  testifying  aa  to  either  by  special  glatutory  proTision  or  by 

that  tranaaction ;  s.  ;.  in  U.  S.  ReT,  Btat.  -  the  dsciiiotu  of  the  coarta,  that  if,  in  caaea 

S  SGS,  it  U  prorided  that  in  actioni  by  or  irhere  one  party  ia  inoompetetit  to  teeti^ 

e^init  executors,  administraton,  or  guar-  to  certain  tranaactiona,  tbe  other  party, 

dians  in  which  judgment  may  be  given  for  being  an  executor  or  sning  In  lome  other 

or  agKicet  them,  neither  party  ahall  heal-  reprMentatiTe  capacity,  volnntarily  teati- 

lowed  to  testify  against  the  oUier  a*  to  any  See  to  such  tnunctiona,  the  other  par^  ia 

tranuctioo  wither  itatement  by  the  teetik-  competent  to  testify  alao,  and  the  incom- 

tor,   inteBtate,  or  ward,  nnleaa  called  to  peti^ncy  ie  held  to  be  mured  by  the  act  of 

testify  thereto  by  the  opposite  party,  or  the  other  party.     Potts  v.  Mayer,  86  N.  T, 

miuited  to  testify  thereto  by  the  conrt.  S02  ;  Clawion  v.  Riley,  Bi  N.  J.  Eq.  34S ; 

Tbu  form  of  the  rule  makes  a  party  iucom-  Williannon  o.  Stat«,  C9  Mias,  £3fi.    And 

petent  only   for  certain   pnrposes.      The  Me  the  statates  below,  geneielly.     A*  s 

more  general  form  of  ths  aame  rule  makes  consequence  of  admitting  parties  to  an  ac- 

the  party  or  person  interested  in  the  result  tion  to  testify  in  the  case,  the  fact  of  ths 

of  the  suit  tuc^ompeteDt  generally.     Thus,  existence  of  a  mental  state,  intent,  knowl- 

in  ILlinoia  (Rer.  SUL  1B80,  c.  GI),  it  ia  edge,  motive,  or  belief  in  the  party  at  any 

enacted  that  no  party  to  »  civil  suit,  or  given  time,  if  it  is  a  material  point  in  the 

person  directly  interested  in   the   event,  case,  may  he  proved  by  the  direct  tati- 

shsllbealloweil  to  testify  voluntaiily  inhis  niony   of  the    party   himself.     Formerly 

own  behalf  when  any  aaverse  party  sues  or  it  could  only  be  proved  indirectly  by  hta 

defends  ae  tbe  trustee  or  conservator   of  words  and  act^   and  theaa  now  fonn  a 

any  idiot,  habitual  drankard,  lunatic,  or  vslosble  test  of  the  tntthhilness  of  hie 


;  a  party  I 
le  known 


distracted  persoii,  or  aa  executor,  admin-  testimony  on  tbatpoint.     Bale  v.  Taylor, 

istrator,  beir,  legatee,  or  devisee   of  any  K  N.  H.  109  ;  Wheeldon  e.  'Wilson,  ii 

deceased  person,  or  as  guardian  or  tnist^  Me.  11  ;  Snow  v.  Paine,  114  Mass.  GZO  ; 

of  each  heir,   legatee,  or  devisee.     This  Perrr  v.  Porter,  121  Id.  6i2;  Berkey  ■. 

form  of  the  rule,  however,  is  narrowed  gen-  Juda,  2S  Minn.  3S7  ;  Kerralna  e.  People, 

orally  either  by  special  exceptions  admit-  80  N.  Y.  S21  ;  Greer  v.  State,   S3  Ind. 

irty  to  testify  as  to  other  facts  than  iSO.     Contra,  Oxford  Iron  Co.  v.  Sprxi- 

Lown  only  to  bim  and  the  deceased  ley,  Gl  Ala.  171. 

or  insane  person,  or  by  decisions  of  court  Where  iwrtiet  are  oomtNtent,  they  ate 

to  tbe  same  elTeot,  thus  msking  this  fonn  also  compellable.     In  n  Chiles,  SS  WaU. 

almost  the  equivalent  of  tbe  former.     See  (U.  S.)  1G7, 

Season  v.  Cox,  35  N.  J.  Eq.  87.     Thus,  Un  account  of  the  importance  of  the 

when  one  parQr  is  an  executor,  the  other  subject,  and  the  variance  m  tbe  statutes, 

is  not  prevented  from  testifying  to  trans-  rendering  condensation  or  grouping  im- 

actions  or  oonvewatione  had  with  an  agent  possible,  it  has  been  Uioaght  beat  to  set 

of  the  deceased.     Pratt  v.  Elkins,  80  N.  Y.  them  out  at  length  with  some  of  the  de- 

ISB.     If,  however,  the  agent  eigna  «  cod-  cisions  iuterpreting  them, 

tract  in  his  own  name,  and  discloses  no  Alabama  (Code,  1886,  sec  2765).   Pnv 

principal,  the  statute  prevents  the  other  titt  or  ptrtmi  iMerattd  in  a  nit  are  coai- 

party  from  teatifting,     Standford  o.  Hot-  ptttnt  wiineues,  bat  ntitha  party  eon  ttMllfg 

vita,  49  Ind.  526.  against  the  other  at  to  any  trantactim  viA 

So,  conversations  of  tbe  deceased  with  or  ilatemenl  bji  any  dteeamd  pertan  inhise 

third  parties,  at  which  theotherparty  tothe  eitatt  it  interetted  in  tht  matt  of  the  ntA, 

suit  was  present  and  which  he  heard,  do  not  or  tchm  tht  dtctattd  perton,  at  tht  timt  ej 

come  within  the  reason  of  the  rule,  as,  the  tach  traniaction  or  itatemtntt,  acted  tn  ang 

third  parties  bring  alive  may  be  iilled  to  Ttprtsentative  or  JiduciaTjj  re/o(ien  to  lit 

contradict  the  testimony  of  the  sorviving  part^  againtt  icAom  tuch  testi'mony  is  aougit 

party.  Hughey  fl.Eichelherger,  11  S.C.  SB.  (o   bt   introduced,  imtttt   cailtd  to  tetti/f 

Another  marked  difTerence  in  these  thereto  iy  ike  opposite  party, 
statntee  lies  in  the  bet  that  some  exclude  It  is  held  that  the  transferrer  of  a  Aem 
one  party  only  when  the  other  is  dead  ;  m  action  is  not  a  competent  witness  for  Ms 
others  exclude  tbe  party  or  pertons  inter-  transferee,  in  a  suit  by  the  latter  against 
aUd  in  tht  suit.  In  the  former  case,  per-  the  personal  representatives,  of  a  de- 
sons  interested  in  the  result  of  tbe  suit,  ceasea  par^  to  the  cheat  in  action,  any 
may  testify,  although  one  of  the  parties  is  statement  or  transactian  occurring  between 
dead.  Potter  o.  National  Bank,  103  U.  S.  himaalf,  or  between  other  persons  and  such 
IBS  i  Bawson  v.  Knight,  TS  Me.  840.  decedent.    Drew  v.  dimmons,  CS  Ala.  46S ; 
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allow  parties  in  civil  suits  to  testify.     The  statates  and  leading 

IiOifii  >.  EartOQ,  tO  Alt.  170  ;  Ooodlitt  btbeeen  taek  agtM  and  the  vppontt  parig 

V.   Kelly,  74  Ala.   218.     See   Bublett  v.  or  partia  in  interett,  nch  parti/  or  parties 

Hodges,'  SS  Ala.  183,  and  Mobile  Savings  in  inientt  tKOf  Ustify  caitcaming  Iha  tamt 

Bank  V.  McDoDDcll,   87  Aiit.   786,  as  to  aMvtriaiiim  or  trantaction ;  and  alto  when 

iraiTH  of  thi«  eiclusion  by  tlia  oppoeite  >«  "tS  •«=*  actum,  anv  »ueA  parlg  taing  or 

■Btttj.  dtftnding  at  aforttaia,  or  ana  pertoH  hav- 

A^haua,  (Dimrt  of  the  SUts.    188*.  iigadincliatmHinthm  evatl  of  lad,  ac 

UK.  2867).     la  action*  bv  or  <waiiut  tx-  tton,  lAaii  leiti/g  m  bdialf  of  tiuJt  paity  to 

te^on    adminiilralart,   or   guardiant.    IR  »«"^  or  de/tndittg  to  anif  coavtrtatioa  or 

which  jWoBMiX  may  U  rendered  /or  or  trantatlionwilh  Uuoppoiilt  party  or  partite 

againtt   them,    neither   party    en.    tatify  '«  inUreii,  (A*b  >ucA  oppoeiU  party  in  tnler- 

aaairut  tht  other  at  to  anu  trantactiuu  with  <«  "«i  aiti  ttitt/y  at  to  the  tamt  converta- 

cr  staUaenf  of  the  tettaior,  iiOetate,  a-  tioa  or  (mnwrtion;  and  vAen  in  any  tuch 

ward.Mlai  c^d  to  tetify  Ihtreto  by  the  aet,on,any  wttntttnU  apangtotAerecord. 

^a/,Xn.a  {Civil  Code.sec.  1880,  oI.8).  «"^  dtetati  ptrton,  ihaU,  m  behalf  of  any 

Panietor  attiqnort  ofpartiet  to  an  acti<m,  J'.'"^*  '"  '■«*  '^'«"'  "•"/*  %  ""S  «»«r«- 

or  p,,r»oni  in  2o,ebAiy-an  action  Uf^  (.on  »r  ad«,«««  *y  o»j.  «dwr«  portj  or 

teJZed  against  an  execdor  or  admnitt^tor  '"ff  ',»  "".''"'•  "'^^rig^f'"'  '*«  ^'-'t 

upona7aiM  againttkt  ettate  of  a  dtceattd  ""*'  '"/''  "*«""  of,uchdecea«<d  p^^on. 

^on,^nnolTe.tify  at  to  ang  matter    of  «e*  ad«r«partvorj«rt,«  ,n  .«ta™rt  maj, 

^hcloU^^ing  befi^  tht  death  of  tnch  di  "^  '?'/j'  i*."!.'?'.*?."'.  °'''"";'™-r_"r' 
MoMff  pemn.     This  clanu   appliei  Dot 

testotheactwu  (Blood  »F«,rb.nk>,  60  ^  LuiT™*  rtiny.  te-.jdrf  to  m  t^ 

Cal   420  ;  but  not  to  a  party  cluminR  a  rfg^,,„  fc„  .^  £c«»td  p^ton  and  not 

STJ^, '«Z"^u'^'"  of  MoCaualanrt.  .^^Brferf  A  ■Tti^wi-.c,  oTincompetenc./ 

M  C«L  Bae>.     The  cIsom  doe.  not  pro-  (^   jj^l     j,  „      ^„„,  ^  ^  ^    „,^ 

hibit  a  paraon.  againK  whom  an  action  w  I     „^ging  partner  or  portner»,  jWnt  con- 

pKWButed  by  an  el«cutor_  on  a  claim  in  ^»,„   ^  loiuraetort,  iw  adverte   pang 

favorof  UlBBrtBto,  fromboinftftwitaesain  „  ^^^  advtrtety  Inltrttted  in  the  event 

hw  own  bdiair  (Sedgwick  B.  Sedgwirk.  fi2  Oteitof,  it  a  eom}>ttent  wilnttt  to  ttttifg 

Cal.  836 ;  MoOTegot  v.  Donnelly,  81  Cal.  ,o  an,  <id«i.ii«i^  convertation  by  antr 

14»),  nor  b  It  to  be  constmed  to  prevent  dtetated  ptrton  or  Joint  amtraetor.  unleti 

•n  eKecutor  or  adminiitrator  ftom  calling  ,amt  one  or  more  of  the  ntroiving  partntrt  or 

■  party  to  the  action  to  teMify  in  behalf  of  joint  eontractort  were  alto  pretent  at  the 

the  estate.     Cbue  «.  Evoy,  61  Cal.  618.  time    of  nek  admittion    or   tonvenation 

The  *tatDt«  dors  not  einlndB  the  account  (eec.  3944).     No  perton  who  would,  if  a 

book*  of  the  advene  party  when  thsy  are  party  la  tie  tuit,  b*  incompeitni  to  tetiify 

otherwin  admlitible  in  the  actions.   Roche  therein  bg  noton  of  intentt,  ihall  become 

v.  Ware,  71  Cal.  976.  eompelent  bif  reatat  of  any  attignment  or 

Colorado  (Qen.  Laws,  aecs.  3611,  3847).  reteate  of  hit  claim  made ^for  tAe  purpoie  of 

No  party  to  any  civil  action,  or  perton  di-  aUowing  tnch  perion  to  teitify. 

rectiy  interetted  in  the  event,  eon  teilify  of  Conneeliait  (Gen.  Stat.  aec.  lOBS}.    No 

hit  own  notion  or  in  hit  own  behalf  ichtn  an^  perton  ii  ditqttalijitd  at  a  witnett  tn  any 

adcerte  party  t-uet  or  defendt  at  (Ac  tmttee  action  by  reaton  oj  Ait  inttrett  in  the  event 

or  ceniercator  of  any  idiot,  lunalic,  or  dii-  of  the  tame,  ai  a  party  or  otherwite.btU  tuck 

traded  perton,  er  at  the  exeeular,  adminit-  tnterait  mag  bt  uown  far  the  parpoee  ofaf- 

tralor,   heir,    legatee,   or    demtee    of   ang  ficting  hit  credit. 

deceated perton,  or  Ae  guardian  or  Iruilet  Delaware  (Lavs,  Tot.  16, p.  G87,Beo.  1). 

of  ang  tuch  heir,  legatee,  or  demtee,  unleit  Statute  in  this  State  are  the  same  as  in 

when  called  at  a  imlnett  bg  tuch  aduerte  Arkansaa. 

party  to  tiling  or  defending;  but  even  in  Florida  (lawa,  ch,  101,  aeo.  24).     No 

thote  catet  a  party  or  interetted  perton  may  party  to  an  action  or  proceeding,  nor  any 

t'ttijg  to  fact!  oeeurring  ajier  the  death  of  perton  intereeted  in  the  event  thereof,  nor  ang 

the  deceated  penon  ;  and  when  in  tadi  ac-  perton  Jrom,  through,  or  under  whom  any 

Han  an  agent  of  the  deceated  perton  tettifet  tuch  partg  or  ialeretted  perton  derioet  ang 

rn  behalf  of  any  perton  or  pertont  luino  er  interetl  or  lillt  by  asiignment  or  otheraite, 

being  toed,  in  eUher  of  the  capaeitiet  lAooe  can  be  a  witnett  .n  regard  to  ang  traniaction 

*amtd,  to  ang  converiation  or  tnataction  or  eonuauniMJwn  between  inch  witnett  and 
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decisioiu  are  girea  in  note  (a)  of  this  secticm.]     The  rale  of  the 

apariematlktiwuofttiehexatiiinatumdt-  ItliiuU    (Ba*.  8tac.  ch.   SI,   tee.   1). 

ceattd,  uuoM,  or  /mafic,  againit  tke  txecit-  Na  perwm  u  ditqaal^fied  a*  a  MbMM  in 

(DT,  aaaniMnUor,  Acir^ol-Jav,  nert  of  kia,  aag  civil  action,  tietpt  at  iaraiao/W  tInUd, 

atii^iiee,  ItgaUt,  dtritet,  or  tunivor  ttftady  ia  mamt  of  kit  «r  Jur  aOsntt  n  ike  teraf 

itetoMd  MTMn,  or  lAc  ouigKet  or  comtui-  tkanof,  at  a  party  or  otkendtt,  but  imek  in- 

tet  ofnu*  fiuaM  pcrfo*  or  lunatic ;  bat  Ikit  urett  mag  be  iktm  for  Ike  pitrpote  of  af- 

prokibitioH  doit  HOI  txlmd  to  anf  IraiuaetioH  fteting  lit  credibility  o/'mol  mtnttt.   Tbit 

""  '"  lekiiA  ofljF  nek  ex-  lUtuu  dge*  Dot  reodar  uij witn««  it 


eeutor,  admtnittralor,  ktir-al-Uno,  mil  of  Mtcnt,  if  lu  would  han  been  oompcl 

kin,  aitignm,  deiite*,  tarvivor,  or  cemmiltat-  iNdbra  iti  enactment.    Brsdahair  v,  Gtomlw, 

man,  ■•  examiiud  on  kit  own  bekalf,  or  at  101  111.  438.     It  is  fuitbec  to  be  notionl 

to  wiick  Ike  ttttimong  oftaek  detMutd  ptr-  th»t  the  cfleet  of  tha  intemt  of  a  witacM 

m  or  liaatU  it  giotn  ■■  tridene*.  in  tlte  anit,  or  iti  iaaoe,  ia  eutirelT  for  the 

Georgia  (Uwa,   1B8B,  ch.  18S,  p.  8S,  jniT,  and  the;  an  to  •■;  whetlier  or  not 

■ec.  1).     (»)   Wkert  ani/  tuit  i$  inttihUed  it  diminiihei  the  credibifity  of  the  witnea^ 

or  defended  bif  a  perion  intane  at  iM  time  Douglaaa  P.  Fnilerton,  7   lU.  App.   101 

of  trial,  orbs  the  ptrimnal  reprttentattoe  of  The  compettoey  of  the  witaeaa  nnder  the 

a  deceated  permm,  tke  oppotile  partg  cannot  ,tatute,  holrerar,  la  for  the  court,  and  the 

(e.li/y  m  hi,  oamfhooragamtt  taid  intant  jn^  ttunot  n^tct  hU  taatimoiiT  when  it 

or  deceated  perun.     ib}    Where  ang  tn,l  J,  once  admitted  by  the  OOnrt.      Wkklifle 

ttinttitjiaed  or  defended  bfparlnert  or  per.  ,.  Ljnch.  M  UL  MB.     If  a  party  ii  ad- 

tont  }o,ntl!,  haUeor  ,ntere,ud.  Ike  oppotUe  ^^^^^  „  ,  ^j,^  „„d„  thiaVtaliite,  hi* 

part,  cMnot  Itttfg  ,n  k,t  o™  /orw  at  to  t^timony  u  .till  TObject  to  the  oMwl  nilea 

Inmtactumt  or  commumeatiani  tauig  km  ^  ^^  iiea™,y  ud  other  rulw  of  nidencs 


"  ■,"i7(."j..~..,.iw  -J"  „'™77.fl^.^"~.  ™'~.  to  testify  fat  or  against  each  other.    Hitch* 

rt     J^^IJa^^S^Za^.^  i«,n,.(?™.,68lu.8M.    The  riidit  of  the 

of  the  corporation,  ana  not  atto  vitA  turuiv-  _^_  ^    rz-7  -                     ■    _i^r        ^T 

ing  and  iant  ptAont.  officer,,  or  agent,  of  Pf^T  *»  ^7  "  "  !»«■.">  P^J™*^."'* 

Jid  c^jrporati^.     {d     Where  a  peTton  n^  It  i.  not  iubjecl  ofTemark  totte  joiyif  he 

a  partgfbU  a  ptrtan  interetted  in  tk,  retidt  ^oe.  not  choose  to  weroi*  thtt  pn»ll«e 

.,/7lu%,ii,itifereda,awilnet,ktcann^  ^^  B?""^",","  ^ ''"^S'^.'f^^SJ^R"?" 

i^tlifg  if  at  a-%1s  to  the  oaute,  he  «o«id  ■>") Jxhalf.    Moo«  „.  Wnght.  BO  iQ.  470. 

foran/caateSTin^mptltnt.     (f,)  No  agent  {Seci.)Nopartgloayeiml4Ut,an, 

orattonug-al-lawof^erpangaltketimt  'J'  ptrion  diredh    mtertttan  lit  etmt 

of  the  iraitaction  tittified  aboid  can  tttti/g  I**™'/ .«»  tM}fs  »»«««■  «f^-  «?■  ■«^. 

tnfavorofaturmmnqor  tant  partgimdtr  or  m  kit  «ni  b^f  bif  mjtut  of  the  fort- 

circumitaacet  aktre  Ike  principai,  a  party  90>'>3  fcl'OH,  when  any  adotrte  party  raei 

to  Ike  cauet,  c«ld  not  Utiifg ;  nor  can  a  "^  '%'?f '  *",  '^,'7*1.%  I^^JT'^J^ 

tuTviving party  or  agent  tatifg  in  kit  OMm  any  idiat.kabituat  dTKikard,lMaHc,ordif 

/i.<«r  of  m&vory-  a  .arifving  or   oant  traded pB-ton  or  at  tkeexecutor  or  orf-m- 

parts  *"  to  tramaction,  or  communication^  "'J''f.  *"■-,  ''iWf  •  '''"•^'  "i'^J^ 

\oilk  Ike  dtctated  or  intone  agent  under  cir-  <^M'^  <"  «  ""^  ^y  twA  advert  party  m 

cunrtaneet  where  tuck  a  witnett  wonld  be  «">?  ">■  defending,  ofd  aito  ezcnl  n  U« 

incompetent  if  Ike  deceated  agent  kad  been  cattt  tet  o«t  »  artai»  mdmOiau  ktm^ar 

principal,     (i)  In  aU  cate>  where  the  per-  9»«l"'-       ^^^                    ,      ,  ^.      _^^^  .^ 

.omdi^epree^atk-eofthedereatedoriT^ane  ,     Under  thla  pai^gMjih  of  tte  rtatnto  It 

port  B  ha,  introduced  a  wltnea  interetted  in  Is  held  that  even  a  nominal  party  of  reootd, 

theevenloftkttuil,whoha,tettl/Ud  at  to  having  no  intereet  m  the  laane  being  tried, 

trantadiont  on  the  part  of  the  tnrtiving  ""nnot  teably  againat  the  admuiiit»tor. 

party  or  hit  agent,  luroining  party  or  a^nt  Lawman  o.  Aubery,   78  111.   MS.    So,  a 

may  be  txamned  in  reference  to  tadt  faett  P«rty  cannot  l«ove  u  agreement  of  the 

leitified  to  by  taid  wiinett.    (s)  No  per-  deonsed  in  an  actim  agunat   bia  hein. 

eon  who  was  tht  agent  or  matu3  frUnd  of  Harahall  v.  Peck,  Bl  111.  187.   It  ht*  been 

bath  partiei,  or  who  acted  at  attorney  or  held  that  the  effect  of  the  atatnts  la  Bo 

counsel  of  bath  partiet  in  any  trantaction,  broad  that  when  the  wHnea*  u  b^  raann 

can  be  a  witnettfor  tht  living  party  touch-  of  it  iDconipeti>nt  to  teatify  to  bcU,  hia 

ing  inch  Iramtactiont.  act*  and  dedaiatiaiii   tending  to  pnre 
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Bomaa  lav  tras  the  samQ.     "OnmibuB  in  re  propria  dicendt  tes- 

ndt  Ikett  eannot  ba  proTeti  b;  another  Muiball  «.  Earl,  60  III.  SOS  ;  DoaleTy  b. 

witiiea  who  la  hiniMlf  eompateot.     Bngg  Moutgomerr,  66  lU.  227.  (3)  I/anvpartif 

V.  QeddM,  9S  Dl.  OT.     la  the  fallowing  taing  or  defending  in  the  about  Jiduciarf 

cMM  the  (Mtenl  prinaiple  of  this  taetioa  capacitie*  tettifiet  in  hit  own  May, '"  </ 

WM  aanridered  and  msUined.     Lyon  v.  anvptnon  dirertig  interetud  m  tht  mit  Ut- 

Lyon,  1  Ill.App.  1S4;  TraadwayB.  Tread-  ti/in  for  Aim  o*  (u  an»  coavertation  or 


way,  G  IIL  App.  178 ;  Redden  n.   Inman,  (roBaacnmi  vili  <m  cpnuite  party,  rA<  latter 

6  m.  App.  SS.     Intewrt  in  the  »uit  also  em  aito  lettify  to  At  hum  trantactiom. 

diiqulifiea  the  witneaa  at  wbU  aa  bdng  a  Penn  ft  OgUsby,  S9  111.  110.     i*)Ifa«jl 

party.      BIchardMD  n.  Hadaall,   108  TlL  mtnea,  not  a  parif  to  ' 


i  Boeater  e.  Byma,  73  111.  468 1  Hnrl-    l«r"t. 
V.  Hoeker,  104  lU.  648  ;  HcCann  «.    l^'Jia 


jtnt  of  the  dectattd  ptrtiM, 
iaif  of  any  parts  a*,  to  ani, 


Atherton,  108  Dl.  81.     Thia  alatate  pre-  eo^vrKt,  -     ,  -^ 

TenUanintareatedwitneM&tnnteatlf^nK  perw-,  (i.  arft^rae  portj  »ajr  o/w  t«|/jr  W 

to  any  facta  which  oocumd  in  th«  lifetime  <*?  «»<  &**■     Stoneapber  •.  lUil.  84 

of  th^doceawdpcnonaa  against  nich  de-  lU.  IM  ;  KjAjw*  »■  SwrnbuTft  86  IIL 

ceaaed  peraon'i^ir.     F^jrecha  „.  Fei-  S7»-     (.»)  '/.'*'  rfepowC""  ofadeetamd 

braehe,  110  m.  SIO.     It  U  to  ba  oh«.iTod  ptrto^ttpMtntndtnct.ansadrerttpartt 

that  it  IB  only  in  o*«et  whew  some  party  "^  "titrated  person  maw  l-mj"  'o.f  <*• 

to  the  reoord  L  aach  in  bU  npnMnl^Te  eompetenifactttn^->ded  in  li«  <fcpon(.«. 

opacity,   and  tbia   Tact  app<Sm.  on   the  .    ««•  *■   A  fi.nAer  a^nmtM  tnlh,.  Sm* 

wSrd.  that  the  other  party  to  tba  record  ''  '*»'  ""I"*  "^JZ."  '^■''^™^  ' 

i«  d^wUfled  aa  a  Witneai.     Bobbina  «.  ingi^rtnir  or  partnert.j«.ntconlr. 


QORtraelort,  no  adoerie  partif,  litier  to  tlte 
1  „  .-_  .-_. — —  ..,,  tatify  at  to  admit- 

o/tA.  a 


Moore,  12»  IIL  G7.     If  an  adminiatrMor 
pRBenta  a  penonai^claim  againat  the  satate 

he  rapreaenta,  and  another  adminiatrator  ' .■".":       ---  - -j   -  -  ":""  c."," 

U  apiSintrf  to  def«id  that  .pedal  cIMm,  'ZZl^^^^'^il^^^.^^^^^X 

it  ia  held  that  an  heir  U  not  Inoomp^  frvmng  partntrt  or  ,mnt  amtraelon  wtrt 

*I_7  ^Zl  tiTT.  Ji;„-  r.  „^  i^rUTTj^iT  preaoK  at  the  tiMC  of  the  admutiOK  or  eon- 

tent,  alnee  tne  action  la  not  by  tba  admin-  r ^ i  j_,"i_  ,._, _^  ,_  _ 

itSTn'm^   P.«»nal    Spjcity     but  '^'"J^^'^^ ^l^^^Z 

X^T^.    P-'fX'  i  ^^"^  ^  d«*aMd  parts  «»«<  <«"/>.  iM'  «««-' 

theapadaladniiDiatratw  wlM  debodatlie  tra,„artio^  UtJ>te,  himJf  a,>d  iMt  agent, 

"■5^  i  "^  ""^'.K  "il^if^  "-?  'o^,  ^*^  "o"""  '<"  ""^  (*™..76o«a 

wthinUw«oi««f«berti^tfc    Thjiwifc  ^^   4,  .^^  ^„  j^,  p,n-.iMd  to 

competent  under  thU  atatnte.    Wamek  v.  ^S  md  not  an  aatnt 

rf^"'^'-  '^v  ^'*'r""„T-  ^"j- "  ^l!.T^3:;.X;;.  ate., -..»«««»«.( 

lU.  »»  ;  Crane  ».  t!«ne,  81  la  188.  „  ^^  ^f ,,,,  ^tmttt't  dkm^  y»ate 

TJo  pbiwa  "ahaU  not  be  allowed  to  kim  ixmpUtnt  to  Uttifg. 
teatiry  IB  hia  own  motion  or  011  bia  own         Indiana  (Re».  SUta.,  1888.  tee.  498). 

bAalf    doaa  not  allow  ona  party,  plain-  J„  ^,1.  to  b^,c*  on  extc<aor  or  adminitlra- 

aff  or  defendant,  to  caU  a  co-pUintiff  or  tor  it  a  party,  and  n  n-Aie*  a  iudoment  or 

DO-dsfendant,  but  allow*  only  a  call  from  tkeret  may  be  rendered  for  or  a^lnti  tXt 

the  oppon^  party  repreaendng  the  da-  utatt.ana  weetmrg  part*  to  the  ittat  or 

oeaaad.     W&itmer e.  Ruekar,  71  111.410.  Ttcord.adBendyintertiUitothetttate.can- 

The  exceptiona  to  tba  nneral  principle  not  tettift  at  to  matter,  which  oeeurrtd  dur- 

aet  forth  in  {  D  araatatM  incUoaea  1,  3,  ing  ihe'lifttime  of  the  decedent ;  but  if  the 

S,  1,   and  S  of  that  aectioo,  and  are  in  dtpotition  afllie  decedent  hat  been  taJcen.or 

effect  aa  (bllowa  ;    (I)   The  exdui'm  tfoet  ie  hat  precioialj  tettified,  and  hit  devoti- 

not  apply  to  Jactt  aceurring  t^ttr  the  death  tlon  or  tettimony  can  be  uttd  at  enidenct 

ofthtdtc*atedpenon,orafUrtht_fidueiarf  /or  iht  exeeutor  or  adminitnUor,  thtn  tht 

capacity  hat  terminated.     See  Stranbher  r.  advene  paTtji  may  tettifg  at  to  my  matlert 

Mohler,  80  111.  21  ;  Brangar  g.  Lncy,  83  included  in  ike  dtpotition  or  ttttimoa^. 
IIL  Dl  ;  Inrt  Steele,  06  111.  SS2  ;  Stewart        Sec.  499.    When  aa  JUir  or  deviit  it  a 

V.   Kirk,    69   IIL   GOB.      (S)    That  if  any  party  to  the  tuit  wAi'cA  ■'■  «  a  eontrxui  with 

agtxt  of  a  dtceated  per»m  tett\fitt  in  hi-  or  dtmand  againit  tie  aneeitor  to  obtain  till* 

)K^f  of  aty  of  tht  prrtOHt  (Aoloe  tiamed,to  or  poitution  of  any  prtiperty  or  right  oftht 

any  eonvtrtation  bebaeen  himtelf  and  At  anettlor,  or  to  afftcl  the  tame  in  my  manner, 

oppOBte   party,  the   latter    mag   tettify  at  neither  party  can  tettift/  at  to   any  nuUttr 

to   th»    $amt    cOKotrtation   or    tratuaction.  occurring  prior  to  tht  death  of  tht  anetttor. 
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•64  LAV  OV  BTIDENCE.  [PAJII  m. 

timonii  facaltatem  jura  Bubmovenint."'    This  rule  of  the  com- 

s  iDtelligitoT.     Dig.  lib. 
a  la  thii  State  relating  to  the  tcstl- 


ior,  or  Diopy  of  an  agent  applies  whan  ui  ■cent 
u  aucA  has  acted  for  his  pnncipal  in  tha  nrnking 
uignor    of  a  contract  ;  bnt  whether  it  can  be  ap- 


tati/iti  far  tke  exicvtor,  i 

htiri  at  lo  oRji  tratuaclitm  bg  kin  ai 

agtra  wifJia  parti/lodit  $ttil,orlAeati  ^  , .. 

or  graniar  of  luci  fang  in  At  abitact  of  plied  in  anj  case  where  the  pirties  to  tba 

tit  deadent,  orif  mg  milmt  Uiti/Ut  for  contrmct  an  all  praeent  when  it  U  entered 

the  ezKutar,  admnutrator,  or  htiri  <u  to  into,   hu  not  yet  been  decided  in  thii 

an!/amutr^,<moradmu«onoft>uipartsta  sute.     Piper  ».    Foaher,   121   Ind.  *12. 

tht  tuit  hi,  animor  or  grOBtor,  »  (Ae  oi-  GeneraUy  ipoaking,  under  the  aUtnte  of 

M<Mct  of  litf  dtctdaa,  ihtntk,  partM  iwauM  thi»  SUte,  three  ainm  muat  concur  in 

wkon  mcA  (VKJcnce  u  gica  a«J  Ki,  at-  ardti  to  exclude  the  testimony  of  the  but. 

#*ff»or  orgranlor    con  Mrt./y    to  the  ta«^  living  adrerw  intereet«d  party  ;  <1)  The 

«utUr».    Ah  aj«B(  cannal  tcrttfg  m  bthalf  tran^tion  or  aabject-mattM  Seteif  must 

cfk,,princ,p<d<^U>  mMM  conctnung  1^  be  in  r»n»  way  directly  involved  in  the 

mai,«gofa^<,»ln.ct  wM  one  ^u>dec^a,td,  ^y^  ^r  proceeding,  and  it  mnit  appar 

■u  oaa^yl  lie  Uir,  or  legal  rrpre»e«tut,vee  t^at  one  of  ^Tparga  to  the  trana^tioa 

of  t^  decayed  perem.wtUu  U  u  ccdled  »bout  to  be  proved  U  dead.     (21  Theriaht 

J^J^if  ^^A-Cii  ^-  /"/?/'  «»f"  ■»*■■  «t,  or  that  of  the  law.  tHnTthi 

f^ttJr^ T,^-      I^  "^  <^^»Ui  ^^  „p^„u  him  in  the  action,  or  wo- 

ZZ  .""'^'"'"'"W  P^f^,  P^P^l-  "■  cwding,  ia  the  character  o 

l^^^'yJt.^^-^-^P^.  "  "ff*    ?•  miuu^t«r.  or  in  «me  ot 


:  adn,ini,tr>aor,  ^rdian.  ^  heir.  ""?'«™'«5'  "'.^  ■'"Tu    ^'^^A,^ 

«  ca«  letlifs  aJaLl  Am  ^o  would  "''^l* ''"  "  ""'">"fd  by  1"'  to  l«nd  the 

„oi  be  ,:o«petenl.yl,e  person   definding  f^^^     (3)  It  muat  app«r  that  the  .1. 

w^etheco^tainaiibul^lhtooi^Uin^  "l"*"^  *°.^  made,  or  tte  judgment  to 

feodait  U  jKtxduded.  Jf*'/  affect  the  ~l«te  of  fte  decedent. 

Sec.  fi02.   /«  a»»  co«  u.  loAr'd.  ».  ei-  Durham  B.  Shannon,  118  Ind.  1011.     Thi. 

ec<ttor,admimuraiof,  heir,  or  daiite  i,  <f  •t«tute  ha*  also  been  conatrtied  in  the  re - 

porta,  <">d  one  of  the  p<,rtie>  »  intompelml  5«°t  <»«e  °f  Tv''"  »■   I>u*»t«'-belg,  108 

lo  tetifs  agaitut  them,  (A«i  the  auignor  or  ^l^-,""'  "  P™g  »  »<»' "^  competency 

yranKw  o/  th,  party  maJting  the  oan^nnml  "hich  depends  not  ao  much  upon  tha  epe- 

or  grant  toluntarilJehaUU  deemed 'the  ad-  "Bo  &<:t  »  which  the  adverse  party  u 

Per*!  party,  and  in  all  (mk.  lader  letllont  "'U*'!  ipo"  '<>  te't'tj  "  "po"  "»»  ratgect- 

498,  499,  onrf  SOO,  ang  parts  le  tuch  a  tuit  matter  involved  in  the  issue  m  the  caae. 

mn  caU  the  oppoiite  parte  and  examitu  him  When   the   anbject-matter  mvolved  in  a 

o»  a  hottile  Kitnete,  and  m  general  tkt  court  »pit  or  proceeding  is  auch  that  one  of  the 

can  order  anii  uiitneit  to  tettifa.  parties  to  the  contrect  or  transaction  In- 

Seo.  608.   In  all  action*  by  on  exeaitor  eluded  in  the  issue  is  dead,  the  policy  of 

or  adminiitralor  on  a  contract  aMtigned  to  the  alAtute  is  to  close  the  lips  of  the  other 

the  deceased,  if  the  aiagnor  it  aliot  and  in  respect  to  auch  matter.     When,  how- 

comnetaU    the   executor   or    adminittrator,  ever,  the  transaction  in  question  ia  aome- 

and  Ute  defendant  or  defindantt  art  com-  thing  in  which  the  decadent  in  hia  lifetime 

Sent  witnettei  at  to  aJi  aatleri  ocearring  never  had  any  intereat  or  concern,  it  eau- 

iBeentheaaiqnorand  the  defendant  prior  not  be  so  involved  in  a  soit  by  hia  per- 

lo  notict  oftttdt  attignntnt.  aonal   repreaenUtiva  as  to  preclude  the 

The  turm  "party"  means  that  the  per-  parties  interested  in  the  transaction,  «1- 

aon  muat  be  substantially  interested  in  the  though  it  may  come  collaterally  in  qnM- 

result  of  the  snil,  and  does  not  include  ■  tion,   from  confirming  it    by  their  own 

uomJneJ  party  to  the  record.     Scherer  d.  testimony.     The  true  spirit  of  the  statute, 

Iiigerman,  110  Ind.  441 ;  Spencer  «.  Eob-  as  stated  in  the  above  case,  i*  held  to  he 

bins,  IDS  Ind.  S80;  Martin  «.  Martin,  118  that,whena  par^  te  the  subject-matter  or 

Ind.  233  ;  Starret  r.  Bnrkhalter,  S6  Ind.  contract  in  question  is  dead,  and  his  rigfata 

439,      The  contract  or  matter  involved  in  the  thing  or  contract  have  passed  to 

must  be  one  in  which  the  deceased  had  another  who  represents  him  in  the  action 

■oiue  interest,  and  not  one  transnctM  en-  or  proceeding  which  involves  such  oon- 

tlrely  between  thiid  parties.     Taylor  v.  tract  or  sulyect- matter  to  which  the  de- 

Doeaterberg.  109  Ind.  170.    The  prori-  ceaaed  was  a  party,  the  surviving  party  ta 
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ORAP.  il]  compbienct  of  1 

toon  lav  is  foanded,  not  Bolel;  in  the  ooufiideration  of  interest, 


ilnect-nUitter  or  trannctiaii   shall    eommmicaliBtu  had  perionallv  hg  him  with 

tily  to  matte™  occumna  during  the     a  lUrtaied  perion  wken  Ihe  aSeertt  parlv  U 

lifetima  oT  the  decedent.     Tsyloj  ».  Duee-    an  txecutor   or    admiHilratar,  lulr-. 


teTbe%   lupTO.     Thia   statute  doe«    not  "<«'  of  ii",  avrvivtng  partner  or  asiignee  of 

cover  matteca  which  uome  to  the  witness's  the  tftceated,  if  thei/  acquired  tilU  in  the 

knowledge  after  the  death  of  the  opposite  co""*  of  act'on   iaimdialelg   from    the  dt- 

auty,  oonsequentlT  the  widow  ot  an  in-  eeated,  nor  can  tht  attignor  of  the  cauM  of 

UaUte  was  penuiltad  to  teaUfy  in  a  caae  "tim  talijs  m  hth<dfof  e^h  forl^  at  to 

brouuht  by  his  adrainiatrator  as  to  lOttttBra  o"*  »>««  trunsaOion  or  a,.Aiaamcation  mth 

with^which  she  became  acquainted  subee-  <*«  dectaied  partner  or  Joint  amtraaor,  in 

quent  U,  her  huaband's  daath  ;  or  ae  to  ""  i**""  "f  ««  'urvimag  partner  orjoi^t 

otters  which  were  open  to  the  knowledge  ««<"«*".  <J  "^  eurcviug  paring  or  jomt 

of    all    penone    *ho    knew   the    parties  ew(™«<.r » anadoa^  porty.      The  ttatM, 

LouievilL.  New  Alb.  &  Chic.  Ry.^o.  v.  f''.""^"^  ^  «MU«i  prov,.,on  that  irtro- 

inr  I   J    Aa  aw  awav  wtlA  lAe  eiclttaion  of  vie  uatau. 
106Ind.45fl.  Moinf{R»v.  State.  1883,  ch.  82.  aec. 

Iowa  (Rev.   Coda,.  1888.   lee.   MSB),  gg,      pj;„  ^  ^j^   interested  in  lA. 

No.  partg  to  ant   ?^.   »"■  •"*  P^-^  e«tnl  of  U»  nUl  are  tieluded  in  tkii  State 

fit,m,UmmgK«-mderitAoma»3,Mehpart!,  j^^  Ltifuing,  if  at  A.  tine  of  the  triai 

UlUb!iaee,^nnunlorothaiaee.a<,d  no  hut-  i^^^/^r  ie  a  part^  at  heir  of  a  deceaeed 
ha^  ot«xfe  of  anv  «»d  parts  or  ptr«>n,        ^       j.^  tidiiion,  hoa>ever,  i>  eMect 

mtttifn'nrtgt^dtooyptrK^trani.  ^  ^  fiUo^,y  t^taptiont :    Firet.^Hitro. 


ndioi  or  eommuitieation  betaeen  »aeh  leilneMM 


a  dtceated  paitj  ol 


t     f'"di  ''"'"9  '*•  tetlxmoaa  of  a  decea. 

___....                             y    '",  a  former  trial,  or  hit  deuotition,  mim  uic 

«»mi>.aJt<»>   decoated,    xntant.   or    l«naUc.  ^/„„™  .  ,«„,^       ,y  ,^;7r«r,tor,  oiimin* 

wo<»l  the^^ea^.  admuiMrator   hetr-al.  ^^^  „  ,^^  ripreiintuti^  of  a.  de<u«ued 

law.  next  of  kiA.^ugnee,  legatee,  deoiMie,  or  ^^   -,  ^  ^   ^j  ,^,^   ^.,   ^^ 

.Mniivori^nohdectaeed  perKn,or  the  at-  Q^;^  ^^  ej^S«i;  th!rd,-lhe  e^rclueion 

b,nat,<!.  B«lth,epr<Aiba^doeenolertend  death  of  Z7eceaiU;  fbJthT-ifaerepr,. 
ioanv  (raiuneftoji  or  eommwucot,™  at  to  ^,atiM  parig  it  nominal  onls,beth  partia 
which  o-y  0/  the  above-mentioned  r^ten-  ,„„-^'^  ^  ^,^«  j^^^  ,-,  „^„al 
tatwa  If  eaimnal  <m  hit  owa  behalf ,  or  aJi.  or  iL  parted  with  hiiintUtt  duri<a 
atl„,.A^the  UtlxMonu  of  . odi  deeeated  or  aJufetime  ofthe  deeedent,  he  may  be  caUVd 
xntane  l-«><^  f  h^  elfl  be  giten  m  j  ^!^^  ■'  ^j  .„  aclio«ta^in,t  a 
nide«ee.  Underthia  ttatute  it  la  held  '  „^  npr^tative.  if  the  plai,itiff  it 
that  m  >  proceeding  to  latorpoM  a  claim  Q„i^  ^  „  diepoUd  of  hitxater^  «• 
aguaat  an  estate,  the  administrator  to  ■  the  lifetime  ofthe  Itcedmt,  neither  part f  U 
competent  witn^  to  firove  on  behalf  of  tidied ;  ft fth,  —  the  two!  ezctpiion  at  h 
the  eatate  that  tha  claim  had  been  aettled  acamnt-boei,  of  the  decedent  eritu,  and 
prior  to  the  death  of  the  decedeat.  Stilee  Uieir  introdactiim  aulhorixee  the  other  party 
u.  BotkiQ.  80  Iowa,  80.  So,  in  an  action  Utteaifv  in  regard  to  them  ;  tLrtk,— If  the 
against  tm  adtDiniatrator  on  a  promitsorj  pernnni  repretenlative  of  a  decedent  i>  one 
note  by  an  assignee  thereof,  the  pKyee  is  a  party  and  an  heir  it  iKe  other  party,  the  heir 
oompeteut  witnew  Cor  the  plaintiff.  Bur-  .^ij  letlify  if  any  other  heir  tetlifiei  for  the 
rougha  V.  McLaiu,  87  Iowa,  ISS.  Where  pertonal  repretentative. 
the  party's  testimony  doea  not  relate  to  Under  this  sUtate  the  nila  la  that  the 
personal  traniactiooa  or  conimttnioationa  execotor  or  administrator  may  olfer  to  tee- 
between  himself  and  the  deceased,  he  U  tify  himself,  and  if  be  doea  so,  he  makes 
not  diaqualified  nnder  this  section  of  tbe  the  other  party  competent  to  t«tify. 
sUtnto.  Sypher  v.  Savery,  SS  Iowa,  258.  Kelton  ».  Hill,  SB  He.  259  ;  Brooks  v. 
The  intereat  which  will  diaqualify  a  wit-  Qom,  81  Ue.  307;  Baskell  r.  Hervey,  74 
new  must  be  anch  an  interest  as  would  He.  197.  The  rale  includes  the  vieoators 
diw^nalify  him  at  oomntoa  law;  if  he  to  of  one  who  ia  in  prison  under  sentence  of 
intereated  equally  on  both  ndea,  be  is  death,  who  to  considered  in  that  State  M 
competent.  Qoddard  v.  Leffingwell,  40  dead,  and  hto  estate  Is  administered  aa 
Iowa,  24B,  Mob.  Knight  ■.  Brown,  47  He.  468. 
KantatiOm.  State.  1889,  wo.  4417).  There  to  also  in  that  State,aanDtedabor«, 
7^  ttciioa  providtt  thai  no  parly  can  let-  an  exception  to  thto  general  inoompetency, 
Iffg  in  hit  ffwn  bthtUfat  to  tra»taelioat  or  when  the  executor  or  admintotrator  to  » 
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bat  partly  also  in  the  general  expediency  of  aToiding  the  molti- 

Qominal   party ;   bnt  lie  ii   not   nich   *  whicb  she  inherited  from  her  mother,  u 

nomrntl  part;  when  he  hriD«  enit  in  his  not  a.  party  to  the  mit  in  the  canacitj  of 

own  name  on  a  note  payaUe  to  the  d«-  "heir  of  ■  deceased  party,"    JormaoD  v. 

ceased.     Wiiig  c.  Andrews,  6»  Me.  SOS.  Merithew,  80  Ue.  US. 

If  the  question  in  suit  is  whether  oertaib  Sfar^land  {Pub.  Oen.  I^wi,  art.  SS, 

articles  belong  to  the  estate  or  not,  both  sec-  1.  £  and  5).   /■  (Ait  Stale,  neilia-  par- 

parties  are  competent  witneases,  the  case  tiet  nor  inUraUd  ptmntt,  nor  tiar  ktiAiad* 

not  oominj  under  the  mle.     Beach  e.  Pen-  nor  tcivt*  art  txeludtd  by  muen  of  ihtxr  at- 

nell,  60  Ue.  687.     If  the  surriTing  party  terat  in  lAt  com,  eicejX  mder  lie  /eOlming 

to  a  transacUoQ  pats  in  eHdenoe  a  memo-  ciraimMaaixM  :  if  llu  original  partif  le  a  cim- 

randum  in  writing  by  the  deceaaed,  he  "aet  or  aniM  of  odion  ti  rfraif  or  iniaat,  or 

must  leaTe  il  to  speak  for  itself,  or  elae  y  <"■  ownlw  or  admim^naor  U  a  parij  U 

eipUia  it  by  dincteiMed  witnewa.     He  '«  -^  neiOa-  partf  «an  tafM  s*  iu  mm 

cannot  twUfy  as  to  iU  meaning  himaelf  of«-  «■  *#  "^'^  V^  c^fartia.  wAst  ts 

(Berry  «.  SteTens,   60  He.   2eij),  but   if  "  ««*'»  a  i™<«rf wir^f  txoft  Oat  tfth^ 

such  memoranda,   for   example,  accooat-  oretoMtd  perMn  or  limabe  kat  tat\fitd  at- 

book*,  ate  introduced  by  the  executor  or  "*"**.?  "tept,  aUo,  iftiepermmat  rtpro- 

administrator,  the  other  party  may  testify  «'^«  <*■.  y™^™  tt^ifin  M  my  eom- 

a>  to  them.     Hubbard  e.Tohnson,  77  Me.  "wsafloa  «.(*  tfe  sOtrnwl,,  olW  mqr  Ss 

18B.     The  rule  doea   not  oorsr   penons  "fST*^  "?  "!f^  "f*??  "^Trv^ 

merely  int*wsted  in  the  suit,  bnt   only  ««W«  Pjww-.**"  aeyarty  wto*^  tew 

parti^  to  the  Kcord.     B«w«.n  i..  Kni«h£  *'^'^''.'',^^^;^''"''^'tf'*^ 

78  Me.  340;  Alden  tr.  Goddard,  7B  Me.  U^jLT"  '"???!**'■/*  jTT?^*?!? 

8*9:H»kell',..  Hervey,  7iMeT'l97.     It  ^'T^JIl^^Zt'T'ti^^^ 

prevents  an  executor  w-tainistrator  from  Tfj^^^LfX^iA;  ST,£^ 

LtifyiuKin  his  own  behalf  to  support  a  ^  t  IS?  o/S^^  -  SZ 

Probleo.  Preble.  78  Me.  883.     The  rule,  ^fOuprmdpal  la^m^  pr^ttt  <>»  port, 

also,  does  not  cover  facts  occunlng  after  ^  Uun^fimii  being  a  mtmoM  jf  Ot^ii 

the  death  of  the  deceased.      Bwasey  p.  i,  ^li^  ^^  eomptiat  to  ttti/f;  on/fib 

Amea,  7&  He.  US.  atadtfe  ,^rtAsr  pmnidtt  Aat  Oa  mMrsH  ^ 

If  one  of  two  defendants  in  a  soit  is  any  m'tiraw  may  alwayi  b»  ikmm  ta  affmt 

dlHContiuDed,  he  thereby  become*  a  compe-  kU  ertditiliiM, 

teut  witness  in  the  case  ;  for  ths  statute  Under  these  sUtutea  it  is  bsld  that  • 

only  applies  to  persons  who  are  partiea,  procheiti  ami  is  not  a  party  to  the  (nit. 

and  tlioae  who  are  not  parties  to  the  suit,  Trahem  ■.   Colbnm,  flS  Md.  lOi.     The 

although  they  may  be  directly  interested  statute  exclude*  the  exeeutor  or  adminia. 

in    ttie  result,  at«   competent  witnesses,  tntor  from  testiffing  on  his  own  oSer  as 

S^arv.  Lufkin,  77  He.  143;  Haskell  n.  well  as  the  snmving  partv;   bat  if  the 

Hervey,  74  Ue.  193.     In  reference  to  this  execute  takes  the  stand  and  testifies,  and 

atatate,  it  ha*  bean  decided  in  a  recent  the  other  party  ol^ts  to  some  of  his  tssti- 

cnse  in  Maine  (Hull  v.  Otts,  77  He.  125),  m«n;  and  not  to  other  parts  of  it,  ths  parts 

that  the  statute  as  it  now  stands  conBnes  nut  excepted  to  will  stand   a*  evideuoe 

the  adverse  party  who  is  admitted  to  tea-  in  the  cause,  the  objection  haring  bran 

tity  by  the  testimony  of  the  administrator  waived  dtd  lanio  <DiUs^  u.  Lore,  (II  Hd. 

to  such  facts  as  Uie  administrator  tedtifiea  S07)  ;  bat  cTo*a.«xamining  befon  the  tm- 


such  facts  as  Uie  administrator  t^dtifiea  S07)  ;  bat  cTo*a.examining  befon  the  w 

'      nnot  testily  to  the  whole  trans-  ditor  in  an  equity  prooeediug  does  tMs 

which  such  facta  are  pertinent,  prevent  taking  the  objection  at  the  hear* 

IS  statute  on  this  snbiect  used  ing  in  the  equity  eaurt.     Dodge  >.  Btan* 

beta,"  hope,  es  Ud.  ISl,    The  design  of  tfa* 


it  of  the  l^iialiture  to  change  ths  in  thia  State  to  be  to  pnrida  that  they 

scope  of  the  statute,  was  roled  in  Hubbard  should  do  n  on  terms  of  perfect  equality 

V.  Johnson,  77  Me.  143.     IF  in  a  bill  in  as  to  knowledge,  or  means  of  knowledgSk 

equity  defendants  are  mails  parties   "la  of  the  subject-matter  in  amtroreny  abont 

heir*  of  the  deceased  party,     the   com-  which  tbay  were  to  apeak,  and  not  to  al- 

plainant    in    the    case    cannot    testify,  low  one  living  to  tesafy  to  his  vnaiui  of 

Hinckley  c.  Hinckley,  79  Ue.  823  ;  Hig-  a  transaction,  when  he  could  not  be  con< 

gins  *.  Butler,  78  He.  530.     But  the  per-  fronted  by  the  other  or  adverae  par^  with 

son  who  claims  in  her  own  right  property  whom  the  actual  tnuuMtion  ta<«  pboe,  ia 
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plication  of  temptations  to  perjory.     In  aome  cases  at  law,  and 

ce  of  the  dsith  or  is 


and  tha  geaenil  pravuioiu  removing  the  pbintiff*B  teatimtuiy  ai  a  witneBs  for  bim- 

iucompetencT  of   nrties  ilioiilit   not  ba  talf,  citing  fts  this  point  tbe  cam  of  Cit^ 

furthsr  reatncted  than  this  nMOD  [or  the  Buik  ot  BRltimora  b.  Batanui,  7  Hara- 

azception   requirai.      When,  therafora,  a  son  &  JohnioD,  81 ;  Spencer  e.  Tnfford, 

eontmet  i«  nuule  with  a  paitnerahip  onm-  42  Md.  17.    The  court  farther  nj  that  if 

poaed  of  a  great  Dam^  of  peraoD*,  Mine  inch  a  rale  obtained,  it  woold  have  to  be 

of  whom  are  active  in   the  tnuinssi  and  mutoal  in  itx  operation  ;  it  wonld  eiclnda 

othen  no^  or  some  of  them  reside  abroad  u  witnesiai  many  peraong  who  had  b«ea 

and  have  no  pecwnal  knowledge  ot  the  eompetant  before  the  pissoge  of  the  £vi- 

tnuiMclion  of  the  finn,  — in  tooh  cue  it  denoa  Act,  a  resnlt  which  would  contra- 

woold  neither  oompott  with  th«  desiEn  of  vene  ImUi  the  apirit  and  letter  of  the  Acts 


ahonld  hi|>pen  to  die  aftei  the  oontnct  IS).  In  thit  Slate,  iM  ptnont  are  eompttatt, 

WM  made.     Hardy  «.  Chesapeake  Bank,  bM  thair  inltrat  may  lit  tliovm  laafftel  lluir 

SI  Hd.  SOS.  atdmUs. 

In  procaedinga  for  probate,  before  the        Jfiaw™  (HoweU*»  Annot  atat.  aeo. 

wUl  baa  bMU  probated,  the  ezeDQtornomi-  76451    /«(ii  Stole,  »ioia»Ae.V,o«.,jwe. 

Hated  Id  the  will  ia  not  nnder  the  statute,  dwitm,  ligatet,  or  pvrmmid  reprttmU^ioe  0/ 

but  may  testify  in  his  own  behalf  {aohnll  a  decent^  ptriam  it  a  partH,  (A<  oAtr  parlg 

«.  Hntray,  83  Hd.  9) ;  but  in  a  proceed-  a„Kil  Utti/ii  at  to  maltert  egualtg  mitJun  Hu 

ing  by  an  exeoutor  or  administntor  sgainst  kmaattdgt  of  tht  dtetaird  ptrtoa  ;  mortoeer, 

a  third  peraon  for  concealing  part  of  the  if  a  turnicing  partner  it  a  parl^,  ihe  cUwr 

intestate  s  property,  the  defendant  U  uo-  party  cataM  tati/t  at  (0  maltert  tchich  were 

der  the  statute  and  incompetent.     Cannon  wiUun  (A«  huneledoe  of  tht  deceaitd  partiKr 

V.  Crook,  82   Hd.   4S3.     80  in  a  contro-  and  not  wiUiin  the  tnaalfdgt  of  tkt  lamiving 

Tersv  between  an  alleged  wife  and  the  ad-  partner,     /f  a  corporation  it  a  parti/,  ikt 

niiniatrator  of  her  alleged  deceased  hus-  aUier  parti/  annot  lalifg  lo  molten  wAtcA 

band,  in  regard  to  herri^t  to  a  distributive  mutt  kaot  bum  tquallf  vu'lAin  lAe  biouJedr/t 

•bare  of  t^  estate,  the  la  ineompetent  to  iff  a  deetated  officer  o*  agtni  of  the  eorpora 

testify  ss  to  the  n>wti^B(Denison  A  Deni-  tion,  and  not  witAin  lAe  knontedga  of  atif 

■on,  SS  Ud.  SSI ;  sea  BedgtaTe  v.  Red-  ti^iaing  officer  or  agent.    If  tlu  aOiott  1* 

grave,  SS  Md.  93) ;  bat  in  s  conteat  be-  **  psrunu  repretentiag  a  deeeated  pemnt 

tween  the  wife  and  nephew*  and  nieces  aa  ivaiiut  a  corporation,  no  officer  or  agent  of 

to  the  distribution  of  the  estate,  they  are  («  mrponU™  can  tetlifg  to  laaiten  iMch 

oomnetent  witnesses  to  tastifr  a*  to  their  *"«  *<"*  *««■  "P'^g  v>ithin  the  knowledge 

Iwitimaoy.    Jonea  ».  Jones,  M  Md.  «7.  of  du  dectated  ptrten.    The  mrdi  "oppo 

In  an  action  on  a  joint  note,  one  of  the  *^*  P"'*!f    ""  *!/''»«'  '0  '«'"*  ">»  <»".?* 

makers  being  desd,  it  ia  not  ooropetent  •"  oramigneet  nfOiedoMm  in  nil,  or  omji 

for  the  payee  and  pUiutiC  in  order  lo  rs-  pa^  Dmtuf.    Ste  Siipp.  18B0. 
move  the  atatnle  of  limitations,  to  teati^        This  statat«  only  applies  in  eaaea  when 

to  a  payment  made  by  the  deceased  maker,  the  estate  ia  In  eonte  way  one  «f  die  par 

and  endorsed  on  die  note  in  hU  own  hand-  tiea,  and  the  hein,  aasigna,  deriaees,  or 

writing.     Hitler  c  Hotter,  86  Ud.  428.  Icnatees,  are  the  otherv.    It  doesnotappir 

The  cinsstion  of  what  effect  tlie  death  when  »  will  is  presented  for  probate  and 


corporation   haa  npon   the  taatimony   of  the  proponent  of  the  will  may  teatir;  at 

the  other  party  to   the  eontract,   if  he  to  an  agreement  between  bimself  and  the 

brings  >nit  thereim,  was  considered  in  tiie  testator,  by  which  the  Utter  agreed  to 

eass  of  Soath  Baltimore  Co.  «.  Uahllsch,  leave  him  all  the  property  in  the  manner 

SB  Ud.  101,     In  thia  ca«e  one  Harrison,  in  which  the  will  disposed  of  it  (Brown  v. 

a  director  in  tile  defendant  company  and  Bell,  G8  Hioh.  5S)  ;  or  a  Iwatee  may  ten- 

an  a^t  thereof  mwle  a  oontnot  witb  the  tify  aa  to  oonveraations  with  tin  deosaaed 

plaiDtifl:     The  ooort  held  that  ha  was  not  ahont  the  will.    Schofield  v.  Walker,  SS 

an  original  partr  to  the  eonti>et  in  any  Uicfa.  98.     It  covera  only  partiea  to  the 

legal  or  technical  aense ;  that  the  partiea  rroord  ;  and  aa  to  them  only  matters  shown 

to  theoontiaot  wsn  tha  defendant  coipo-  to  be  within  the  knowledge  of  the  1 
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genenlly  hf  tlie  coone  of  proceedii^  in  equity,  csk  party  maj 

BuMtt  p.  ShepLtdtOD,  52  Mich.  S.   If  Ui«  partg  oninMt  f<i(i^  la  Ut  onfator  laktt 

R[ireacat«tire  of  ths  deceued  nita  into  tKt  aMnxt  wot  engiaaBf  made  mik  a  per- 

tba  CMC  the  admiitfioiu  of  the  otW  putj  *m  atitt  and  amprtaU  to  U^iff,  txapt  at 

M  to  bet*  undi^r  tha  statute,  he  *d  for  (o  net*  ond  nntracU  dmu  and  madt  amet 

wairea  Um  rule,  sod  the  snrvirijin  partv  (fc  probaU  of  At  wiil,  or  Uu  appaimmat  ef 

auf  azplaiQ  theie  adminion*.      Suiith  ■  <^  txtaaor. 

App.  5:!  Hlch.  41S.     A  mere  colorable  aa-  Thia  statnte  haa  been  conatnwd  tij  the 

ngDmpnt  ot  a  MTtj'*  intetcat  in  the  tnit  eonrta  to  be  enacted  (or  the  pnrpon  of 

will  not  render  him  competeut  to  l«>tify  in  rendeiiiig  oomMteot  penona  who  minld 

tlwcaM.     Buck  e.  Hayues,  76  Mich.  399.  irthonriae  hare  been  incompetent  witneeae^ 

iliiautola  (State.   (Eelley)   IS91,  aec  and  should  be  ao  conctmed.  and  not  aa  a 

BOSS).    Na  parlj/  to  aa  aelioit  or  itUerateJ  dinbliuft  atatnte  |Bat«a  «.  Forcht,  SB  Ho. 

■n  lit  eomt  Uiereaf  eon  givt  aidtna  llierti»  121),  eicept  ao  Tar  aa  ii  therein  itated  in 

of,  or  eonctning  ang  caaiitnalvm  wili,  or  Mgard  to  actiona  where  one  of  the  origilial 

admitlion  of  a  detMua!  or  intant  parlg  or  partiea  to  the  caoM  of  actian  or  contract 

ptrton  reialioe  la  ang  matter  at  ituie  btlMtai  U  dead  or  inaane.     Allen  v.  Carter,  8  Mo. 

tht  parliei,  -ApP'    ''85  ;   Dolan  ••  Kebr,  9   Uo.   App. 

Under  tbiiitatate  it  haa  been  held  that  861;  Carter  v.  Prior,  7S  Ho.  232 ;  Fyker. 

If  a  party  olTeriiig  evidence,  which  prima  Lewia,    15   Ho.    App.   &8Si    Pritcbett  «. 

facit  wonld  include  convenationa  or  ad-  Reynolds,  21  Ho.  App.  671.   And  whereat 

niiuioDi  of  a  deceaaed  penon,  intend*  to  common  law  otie  party  to  a  nit  is  a  com- 

Umlt  it  so  u  toavoidsach  convenationa,  p«t«titwitn«BabewiUsti]lbecompetent<ui- 

be  must  show  such  limitation  in  his  offer,  oer  thil  ststate,  ilthou^^h  the  other  party 

and  cannot  rrly  upon  proriDg  in  ths  Ap-  to  tbe  contract  or  cause  of  action  is  dMd  or 

ClUte  Court  that  the  testimony   whi^  insane.   Angell  «.  Heater,  61  Ho.  113.    If 

offered  did   not  include  objeettonable  the  contract  in  iaane  was  made  on  one  side 

teatimony.      Rhodes  v.   Pray,  SS   Minn,  by  two  peraona,   one  of  whom  has  sinoo 

SG5.     The  phnuie  "intereat  m  the  event  died,  ths  adverse  party  is  not  lendend  in- 

of  the  action  "  under  this  statute  means  competent  thereby,  since  there  still  ezista 

such  interest  aa  would  disqualify  the  wit-  one  part^  living  who  can  teatifj  as  to  the 

nen  st  common  Isw.     Beam  r.  Fint  NaL  facts  which  occnned  in  fonninetiie  oon- 

Bank  of  Hiuneapolia,  89  Minn.  G47.  tmct  in  qneation  (Fnlkerson  «.  Tbatnton, 

Sec.   6096.     yeilitr  partita  nor  oOitr  fi8  Ho.  IflS;  Wallace  v.  Jecko,  25  Ho.  AppL 

pertnu  who  have  aa  intertU  t'n  Iht  evetU  of  31 3} ;  but  if  the  contract  is  made  with  a 

an  action  are txdvdtd, although  intveracaae  partnership,  snd  one  of  the  partnrrs  dies, 

tht  etedibUity  if  tht  Knlnew  nijr  be  drawn  then,  the  other  partner,  not  having  per- 

n  quetlion.  aonal    knowledge   of   the  transaction  in 

A/iMi'ui';i7>i  (Iter.  Code,  18S0,  sec.  1602).  question,   the  adverse  party  to  the  can> 

/■  ttii  Stale,  aa  permm  can  tati/j  lo  tilabiitli  tract,  is  hereby  rendered  incompetent  on- 

kU  oioa  claim  againtt  ihieelatt  of  a  deceaeed  der  the  statute.      Wiltianu  «.  Perk  inn,  SS 

penon,  which  orlgliuUed  daring  the  tifetiiae  Ho.   379 ;  Wiley  v.  Hortw,  SO  Uo.   Appi. 

of  the  deredenl,  or  ang  claim  he  hat  Irani-  2fl6 . 

ferrtd  linet  the  death  of  the  decedent;  but  Montana   (Compiled   StaL   Code,  (Sv. 

taeh  perton,  lo  intermted,  mag  gioe  evidence  Proc.  Sec.  til).     Neither  partite  nor  other 

in  eupport  of  tht  demand  againtt  the  ttlale  permnt  tnho  havt  an  inlereit  in  the  ecnt  of 

whicR  originaltd  afler  the  dealhofthe  de-  thtactioaor procetdinqareixcluded.idthimfflL 

eeaitd  ptrnn  in  the  caane  of  adminietering  in  every  eat  tht  credibUilS  ofthevitneumag 

lit  esfnfe.  be  ifraim  in  gaeition, 

Mitnoari  (Rev.  Stat.  1889,  iiec.  8918).  Sec.  048.     ;Va^»i  ihdl  koSMeerfto 

In  this  Stnla,  intereited  pertoni  cart  teitifi/,  tettify,  tmder  proDi'stDR  of  the  lait  mtticm, 

their  interttl  going  only  ta  their  credibititg,  where  the  adBentpartg,et  the  parly  for  mAett 

tzrrpi  that  if  one  of  the  parlie*  to  tht  con-  xminediate  benefit  the  aetiam  or  pnaeding  ti 

tract  or  eau$t  of  action  in  iuue  or  on  trial,  proteevted  or  avoided,  it  the  repretemtaliBt 

If  dead  or  ituane,  the  other  partg  to  the  con-  of  a  deeeued  perton,  vJlen  the  /actt  lo  tm 

Irael  or  eiwae  of  action  eannet  tettifif  in  Ai's  proved  tran^ired  befirt  iht  death  ofttiekdt- 

men  Jaeor  er  infinor  of  HKf  partg  ^  tilt  an-  ctatd  venan  ;  md  nothing  in  mad  teiiirKk 

lion  daiming  wtder  him  ;  aid  no  partg  to  ihall  affeal  tkt  law  ia  rdatvm  to  attMafioM 

the  contract  nk  elainufiim  one  txtiudrd  bg  of  an  inttrumismt  reyafrerf  to  bt  attttltd. 

tht  foregoing  ditqutdijioaiion  eon  himtelftet-  Ntbr^Aa  (Code,  [>.  67S,  aec  819).    /• 

tifS  in  Ail  ovn /iii<in-;  mareoeer,  if  lia  ex-  th'e  Stale,  no  perton  timng  a  dirtel  legal  n^ 

teattr  tr  admimtlraior  it  a  partg  thttlKtr  tertit  in  tht  rttidt  of  advd  action  eon,  tfH^ 
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appeal  to  the  coiuoienoe  of  the  otlter,  by  calling  him  to  answer 


kadbnat 


adetrte  parts  rtpratatt  a  dactOMtd  pertm,  b«  dona  vitboiit  hU  tettimony  (CiMhnui 

— -'y  0*  U  ang  (rcuuucti'on  or  eoaeaialioii  v.  Lnngmud,  flO  S.  H.  571)  ;  but  when 

itmeen  the  dittattd  pemm  and  tA»  wit-  the  f>cU  to  bs  testiSed  to  were  whollj 

neu,  mifaji  Iht  eeidtBc*  ofdit  deceased  ptrton  within  the  bnowIed«t  of  the  decaued  and 

upala  tvldemx  ^  tAi  advent  partg,  or  b»-  the  offured  witnesa,  it  U  a  proper  exerciae 

Im  lit  rtpraealatiBt  of  the  dtdutd  penon  of  that  diacretlon  to  rsttue  to  let  the  wit- 

^j  in  ttitimoni/  ai  to  tJie  tnuuaclion  or  am-  ness  testify,  u  that  would  give  him,  being 

oenalitm  in  qutstian.  In  either  1^  m^iA  eatat  a  party,   an   unUr   advaDtage   (F^ge  v. 

Um  uc/stian  it  maieed.  Wbiddea,  SO  N.  H.  Gil) ;   and  thi«  dib 

Ntmda  (Gen.  Stat.  1885,  mc.  SS99  <a.  cretion  ahonld  in  any  caw  be  Mtrciaed 

877)  and  «ec.  3401  (a.  S7S)).    In  iMt  State,  with  caation.     Hoit  v.  Russell,  56  N.  H. 

■0  pertat  inltmted  in  the  nut  can  letlifif  Sfl3.     And  the  facts  showing  that  ii^iutice 

nlcn  lAe  ether  partj/  to  the  trantaetion  a  will  be  done  b;  not  allowing  the  other 

dead,  or  lehea  either  the  oppoeittpartp  to  the  party  to  testi^,  moat  appear  opon  the  eri- 

tnutaction,  or  the  perion  immtaiatag  inter-  denue  in  the  case,  and  cannot  be  proved 

etted  in  lAa  action,  repreetnli  a  deceased  by  nffldarit  of  the  party  offering  himself 

perioa,  that  it,  at  to  faeit  acnrring  iefe^  „  a  witness.     Harvey  «.  HillUrd,  47  N. 

the  death  of  the  deetaetd  pereon  ;  bmt  if  the  H.  568.      The  rule  <foes  not  prevent  the 

deetatd   ptrmm  acted  in   the   Iraiuaetion  offBring  of  books  of  account  with  the  par- 

Ikromh  an  agent  wAo  is  living  and  wfto  tettt-  ty's  suppletory  oath,  as  was  allowed  at 

Jlet  in  favor  of  tie  rnjresradtfiM  of  the  da-  common  Uw  (SneU  •.  Patwns,  M  N.  H. 

etoMed  penoR,  then  tM  Mer  partg  to  Ma  52I)  ;  nor  does  it  prevent  tbe  wife  of  the 

tramaaion  man  "'*'>  '*^/>l  at  to  a.  p^rty  from  teatifying  as  to  such  matten  la 

Neia    Hampthirt    (Pub.     Stat.     1881  she  may  be  otherwise  competent  to  testify 

fComm's  fiep.),  ch.  338,  sacs.  13,  Ifl,  17,  to,  she  not  being  a   party  to  the  cage. 

and   18).     Thete  ttatulet  provide  thai  if  Clements  v.  Uarston,  53  N.  H.  36.     The 

OIK  par^  it  an  estcutor  or  adnunittrator,  or  election  of  the  eiecntor  or  administrator 

a  guardian  of  an  intone  perian,neitierpartif  to  fiatify  himselt  allows  the  other  party 

can  tettiflf  at  tofacteocaariM  in  the  lifilime  to  testify;  but  when  the  eiecntor  or  ad- 

of  tie  deetaied,  or  prior  la  the  wanft  intan-  iniuistrator  U  inmtnoned  by  the  other  side 

lh(,  iMfeu  the  rtpretenlalne  partf  (etflAw  tud  compelled  to  testify,  this  is  not  such 

tiertto,  or  mUtt  the  ami  contidert  tie  Uttt-  an  election  an  aUows  the  party  summoning 

srmjr  «Be«ss(irjf ;  intf  1/  either  partu  ta  lie  him  to  testify,     Harvey  »,  Milliard,  mpro. 

record  u  o  nomntd  partf,  and  the  party  The  mle  applies  to  proceedings  in  the 

vAflM  inlerM*  he  repretentt  ft  an  aaBirfor,  probate  court  ss  well  sa  to  suits  at  oom- 

admnuttraur,  or  intone,  the  Mer  ^,  can-  ^on  Uw.     Thus,  where  an  adminUtration 

""*  .?"■/?  "^l""  "^  remttntattM   parU  ,cconnt  was  being  settled,  it  was  held  that 

te^ifiet  hmidf,  or9ftrt  tie  tetUmoH;,  of  lie  ^   ^eir  who  W  become  party  to  the 

oUar  parts  o/reeorS.  ,^^  ,^  incompetent  to  totilV.     Per- 

Theso  sections  apply  t*  a  common-law  kins  ».  Perkins,  ihS.  B.  110. 
action  for  an  aooount  as  well  as  m  other        ^™,  Jersm  (Rerision,  p.  378,  sees.  3,  3. 

mits.     English  >.  Porter,  68  N.  H.  ai8.  4.  and  B  ;  Supp.  Rev.  p.  287,  sec,  1).     In 

The  adminittmtor  or  executor  la  the  only  Otii  State,  the  pravition  on  lie  iMect  m 

one  who  can  object  to  the  other  party  tea-  qutt(on  it  that  ne  party  can  be  1™™  if  tie 

tiiying,  and  If  he  does  not,  iw  if  he  con-  onpoiite  party  it  prohitiled  by  a  legal  dita. 

BSlltB,BlluhteBtimonyiscompetent    Msroy  iilUy  from  toHfying,  or  If  a'tier  party  it 

*.   Amaieen,   61    N.    H.    ISS  ;    Hums   v.  parly  in  a  repretentuliee  capacity,  tc  far  at 

Hadigan,  SO  N.  H.  197.     The  mle  dosa  rehtee  to  any  trantaetion  with  or  etatement 

not  cover  parties  in  interest,  but  only  pai-  by  any  tetlalor  or  inletlate  rtpretented  in  an 

ties  to  the  record,  except  as  to  the  admin-  action  ;  bat  if  tie  repreienlalivt  it  taken  at  a 

iatrator  or  eieontor  (Wilson  «.  BubmII,  witneti  ai  hit  own  rejueil,  tie  other  party 

01   K.  H.  855)  ;   nor  doe*  it  cover  anita  mayalto  letiify. 

against    tha    executor    or    administrator         The  testimony  eictuded  bv  these  sec* 

personally,  as  when  it  ia  brought  for  ft  tions  will  not  be  renderpd  admissilde  1^ 

tort  committed   by   him  (Hamngton    v.  the  snbseqnent  oOer  and  admission  of  dis- 

TtembUy,  Bl  K.  H.  4IS) ;  imt  wHam  tlM  goaliHed  witnesses.     Yetman  v.  Day,  83 

executor  or  sdminivtrator  ia  only  a  nora-  N,  J.  L.  SS.     When  a  defendant  in  a  rait 

inal  party.     Drew  a.  UcDanisl,  SO  N.  H.  In  equity  diea,  and  his  eieontor  ia  suhsU- 

4S2.     Bat  in  this  Slate  the  eonrt  has  a  toted,  the  complainant  cannot  be  a  witness 

discretion  to  allow  the  party  to  testily  in  his  own  behalf,  unless  the  sworn  an- 

«rhsn  it  olewlj  appears  that  iitjoatice  may  cwerof  the  defendaiit  has  already  beenfika^ 


jyCOO^^IC 


460  UW  OP  ITIDIIIOB.  [PABT  III 

futem^atories  upon  otitb.     But  this  act  of  ttie  adversary  may  be 

in  triuch  MM  he  if  tdmittod  by  (tatota  to  npnwnto  •  daeeued  partj,  the  nnlTJiiit 

diBpiuTetbemrtai>rtbeuuwgrieepoiidf«  paity  ii  eomnatont  M  >  vntmM  H  to  what 

to  the  biU.     Owtat  e.  Fariur,  9S  S.  J.  Eq.  wm  nid  and  done  hj  the  deoeMed  party 

45S  ;   Tanning  ■■  I^niuDg,  17  N.  J.  Ei).  in  the  tmwKtion  oat  of  which  tha  anit 

3SS.     If  the  aoawer,  tfaon^  awotn  to,  u  growa.     LebiiA  CmI  aud  NaTigation  Co. 

not  eridence,  aa  If  it  doea  Dot  atate  (acU  «.  Centnl  Bailraad  Co.,  11  V.J.  Eq.  107  ; 


o  one  who  it  wtoDgfoIly  m 

having  no  intenet  in  the  oaae.     Uameon  >tateiDente  bf  any  taatator  or  inteitate 

V.  Johnaon,    18  K.  J.  Eq.   420.     If  one  repceeenlad  in  the  action ;  tltereCwc,  the 

party  diea  after  the  other  Ml  been  exam-  eiBCDtor  may  teati^  in  the  caaa  aa  to  facta 

mad,  the  teatimony  ao  giren  ramaina  oon-  which  ate  not  "Izanaactiona  with  or  atate- 

uetant  became    competent  when    tnkan.  menta  by "    the  deoeaaed  party,  withoot 

Hftriutt  ~  W-— J-b    IB  V     T    v«    ina      i-^i—i....  »k.  __t-j_i.  ~:.j 1 * 

if  a  del 

and  be  ezainlDed  eoneonins  an  aeconnt,  nmta  j  end  dmikfly,  the  aarriTioir  puty 

end  tba  oomplainant  din  after  the  otdai  ia   MMipetant  witneaa  to  teatil^  in    the 

pawed  and  befbra  the  defendant  iaexam-  oaae,  except  h  to  aooh  "  ttMwectJena  with 

ined,  the  tramlnattfrn  ii  not  emnpetent,  or  •tataoMata  by"    the  deoaaied  part?, 

ainoe  Um  order  ia  aHected  I^  the  inooinpe-  HcCertin  ».   HeCartin,  (wra,-   aee  aI«o 

teoey  of  the  witaeaa  aiiaing  after  it  waa  HeCartin  «.  Ti^rhagen,  a  S.  3.  Eq.  SIT. 

paiaed.      Halated  ».  T^i^  19  N.  J.  Eq.  Undar  thia  recent  atatnto  the  oonita  hare 

8ft.     The  rale  ^^iea  to  [mceediDB  in  gtvea  a  limited  oonttrnctlon  to  tha  word 

the  orphan'a  coort  on  aa  ezacutora  ao-  ": repreeimtatiw, "  holding  that  it  ia  only 

coont,  when  the  executor  oKen  to  taatilj  when  <Hie  of  the  partiee  to  the  ncord  ep- 

to  banaactiona  with  the  tcatator  (Smith  v.  paan  apon  the  noord  to  be  a  party  in  a 

Baraet,  8*  H.  J.   Eq.  SIS  ;    Ellicott  •.  rqireaeolMtve    caucity,   that  the    other 

ChamlxtrliQ,  17  N.  J.  Eq.  478 ;  Cumins  pM^  la  axdadad  from   teatiryicK  at  U 

V.  Kobina,  SB  N.  J.  Eq.  48) ;  bat  doea  a<i  atatementt  by  or  tranaactiona  with  the 

•pfily  to  transactiooa  with  a  deceaied  ax-  daoeaaed  i*rij.    It  it  not  CMMcfa  that  one 

eentor  in  regard  to  the  eatate  he  rapre-  erf  the  partiee  to  the  record  deriTea  hia 

Pa^taer  «.  Tilton,  40  N.  J.  title  ttvia,  and  in  that  way  repnaenla,  tl 


Eq.  564.     IT  there  are  more  than  two  per-  deoeaaed  param.    CiiHmint  e.  CtiamiiN, 

tone  on  one  tide  of  a  caae,  the  fact  that  18  N.  J.  Eq.  87;  Hodga  *.  Cornell,  n^ro.- 

any  of  them  ii  a  repreeetitatJT«  of  a  draeued  JMmateer  ■.  niton,  ei^ra. 

peraon  iainfficieat  to  exclude  the  teHtimony  N*»  Muia   (Compiled    Lawa,   1881, 

of  the  other  party.      Force  e.  Uotcher,  eeea.  2078,  1078,  and  SOSS).   7%aataaetu«i 

IS  N.  J.  Eq.  401 ;  Sweet «.  Parker,  S2  K.  mn'ifa  Oof  nirtiaa  awf  ptnmt  n  nlaaa 

J.  Eq.  IM.     Teatiraooy  of  the  aurriTiug  btkai/ pnaeditgM  arw  tartitd  en,  art  coat- 

partytoperaanaltt&tamentaortnnBactiont  pH^  at  nil  aa  fiatr  kuAamii  aad  wia—; 

withtbedeeeaaediinotteatimonTof  Boch  i*t  in  a  tmt  la  wUA  mm  Ur  er  txamtar,  ad- 

kind  that,  if  it  U  admitted  withont  ob-  mnutrvta-  or  attign  ^  a  dMaaatd  pamm 

iMstioa  by  the  par^  entitled  to  object  to  a™  pertie«,  A*  o^nmU  ar  iaowerf  ^arty 

It,  the  conrt  will,  of  iti  own  motion,  Btiike  le  At  mat  emmet  tttti^  U  kit  ewm  biialf  at 

oat  the  eridenoe  ;  thoe  it  a  iimiwitj  tor  t>  an  awder  oeemrmg  ie/bre  (Aa  daitk  ^ 

•ome  objection  \rj  the  party  entitled  to  tAe  Jttmuad  permm,  mWup  iit  anidtma  it 

ol^eet.     EowUnd  *.   Rowland,  40  K.  J,  eomioraMJ  iy  tnmt  otter  makrial  tvi^atet. 

Eq.  SSI.    See,  emini,  Shennan  e.  Lanier,  iVew  Tent  (Cir.  Code  Proc  leea.  SS8, 

S»  V.  J.  Eq.  368,  in  Probate  Proceadinga.  829).    Jh  tiit  Sunt,  lit  aatttt  pntidt 

In  aoita  where  the  adninittnrtoT  it  in  bet  ektf  a  perMa  u  a  ooaipeleitf  ntean  mHicHlt- 

•aed,  or  toet,  in  bit  own  title  and  not  on  ttoiirfiaj  JU>  w  W  uteretf  n  (Ae  «■■•(  ^a» 

the  title  of  hit  teotatoror  inteatate,  the  aot  attitm,  <iUr  a*  a  partj  er  AuAmtil  ar  nf& 

in  qneatinn  docs  not  apply,  end  the  other  ^a  partf  lima,  «r  ;wrtM  ■■  bAom  UaJf 

VKtf  it  •  competent  witnete  in  the  eate.  Su  pnettjiag  u  earritd  « ;  pud  JvtlKr, 

Bodge  «.  Conlell,  44  TT.  J.  L.  468.    In  ate  «  portjr  or  pertM  iMerttUd  n  At  tttat 

caaea  whem  neither  jjntj  in  the  adioB  f/'m  aetim,  or  oejr  fvmm  Jrom  tctmm  (mA 
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regarded  as  an  emphatic  admission,  that,  in  that  instance,  the 

partf  or  interutfif  jxrram  deriva  tM-  iV  Urn*,  when  •  wituwi  for  oaevntj  txti- 

Itretl  cannot  Mlifif  vt  kit  Mm  b^alf  or  in  flad  that  suoh  conTenatioD  did  take  pUca 

bdutl/  ef  At  party  eUummg  vndtr  turn,  at  batween  tha  deceased  aud  the  other  pArty, 

agauut  (Aa  azacKtor,  adminittraior,  or  titr-  at  which  he  waa  preaant,  and  what  the 


•  ^(i  ,      .._      _ 

Hnon  Aiiming  vw&r  u«  dtcvaid  or  tmuitic    mrerentasUy  showing  that  tha  witne**  t(_ 
If  auigiime^  iirolitnat,iu  to  oMf  pertmal    tlflad  (alaal;  nilghtbe  tMtiBed  to  by  the 


H  iaflaaaa  (Aa  d»-    (arririiig  part;,  althoof^  thef  totded  b 
tttt  tMe  axanAr,    nmn  that  tha  ooDTanatioa  did  not  tab 


admimtratar,  ma-meor,  eomm^tm,  or  ptno^  ptmat.     Such,  for  iiutuice,  would  be  tlw 

„  j___- .....  _  .- .  — ..M. ..  .L  teatinionjr  that  the  partita  to  the  mllegad 

oonnnation  were  at  the  time  in  diSerent 

Under  thia  itatote  the  iDtarast  whloh  plaeea.    Finney  e.  Orth,  SS  H.  Y.  447. 

will  ditqaalify  *  petson  not  a  par^.  most  In  a  cms  wheie  the  aotian  was  on  a  loan, 

bean  interestin  tbeeventof  thepattlonlar  which  waa  alleffed  to  have  been  made  bj 

actaoQ  pending  and  aaob  that  the  witneii  ebeok  given  by  plaintiff  to  defendant's  ia- 

will  either  gain  or  loee  by  it,  or  the  jndg-  testate,  the  defence  being  that  the  cheek 

meot  will  be  legal  evidence  for  or  against  conoemed  the  aSairs  of  a  corpoiution  of 

him  In  seme  other  action ;  for  example,  which  the  plaintiff  waa  treasnrer  aod  the 

a  anraty  qd  a  probata  bead,  who  ii  bound  defendant'*  lnt««tat«  preaident,  it  waa  held 

by  the  anirogate'*  decree   apoa   the    ao-  that  it  waa  inoompetent  for  the  plaintiff  to 

ooantloE.     Kearpaaa  *.  Oilman,  104  Tf.Y.  taatily  whether  the  check  had  an;  refer- 

filO;    Miller  o,   Uontgomery,  78   N.   Y.  ence  to  tba  aAinof  the  oompany,  ainoe 

2SS ;  Chnreh  p.  Howird.  7B  S.  Y.  430.  the  anawer  to  rach  qaeKion  Involved  the 

If  the  testimony  of  the  deceased  Is  pat  la  nature  of  the  tranaaetion   with  the   d»- 

evidenoe  aa  to  any  transaction^  the  teati-  ceased  when  the  check  wasgiveQ.    Eoehler 

mony  ol  the  party  surviving  may  ba  firto  v.  Adlsr,  Bl  N.  Y.  flS7.    Tba  Ungnage  of 

to  oontiadiet  it.     Thoa,  when  one  «  two  the  mle,  a*  stated  in  the  existing  code, 

defandants  in  an  action  on  a  promissory  ootrets  aU  gtantors  in  tha  title,  and  not 

note,  testiAed  ••  I«  it*  oootidentioB,  and  only  the  inmediatg  grantor  of  the  party, 

died  before  a  tecmid  trial,  in  whleh  trial  Pope  «.  Allen.  M  N.  Y.  !S8.    AswMsald 

ths  plsinliff  pnt  in  evidenoe  the  testlraaar  above)  an  inteieat  In  a  suit  which  will  len- 

vX  ths  deceased  defendant,  both  dimet  and  dar  a  penon  iDComnatent  to  teatihr  therein 

CTOM,  it  was  held  competent  for  the  *ar<  most  oe  not  merely  Intereat  in  tn*  qnas- 

viving  defendant  to  oontradiet  the  losU-  tlon  involved,  bat  in  the  partleaUr  ao- 

monv,  ao  pat  in,  by  bis  own  testimony,  ss  tion,  so  thst  the  witness  wUl  sither  gtSn 

te  tne  transactions  nferred  to.     Fot^  v.  or  lose  by  the  direct  l^al  effect  of  the 

Uayer,  Sfl  S.  Y.  SOL    A  iarrivliig  party  Judgment,  or  that  the  record  will  be  legal 

may  testify  as^to  the  bet  that  he  had  a  evidence  lot  or  against  him  in  some  other 

eonveiaatiou  with  the  deoeased,   If  that  action.   Thoa,  w&re  an  action  was  brought 

is  immaterial  and  ha*  no  effect  (Hier  on  a  check  and  note*  claimed  to  have  been 

■"  "    "    '    "  '  '         'his 

t«*- 


*.  Qrant,  47  If.  Y.  878) ;  bnt  he  oannot  exeented  by  the  defendant  through  bii 

testify  what  the  eonvenatioo  was,  nor  can  agen^  and  otgection  was  made  to  the  t«» 

he  tastirr  sa  to  the  laat  of  there  having  tUMmy  of  the  agent  becanse,  if  the  notes 

bean  a  coavoMtioii,  if  that  is  «  material  were  snitalnsd,  ths  sgent  might  be  liable 

(act  in  tha  ease.     Mavaribk  «.  Ibrvel,  M  to  the  iMlDoipsl  f<iT  misappropriation   of 

N.  Y.  SH.    If  he  waa  inly  a  listener  at  a  hind*  or  n^igema  in  the  payee  of  the 

oimvarsation   between  the   deoeased   and  note*  to  pay  them.  It  was  held  that  this 

some  otber  p«Tsaa,  he  may  testify  as  to  was  sufficient  intanst  to  disqnalifv  the 

that  conversation.    Badger  v.  Badger,  SS  agent     Nearpaas  c.  Oilman,  i04  N.  Y. 

N.  Y.  U01  Cary  ■.  White,  E«  N.  ^  SW  i  609.     This  lactian  wss  nnder  discussion 

Hildebrant  v.   Cnwfoij,  66  V.  Y.  107.  in  tha   case  of  Witthans  v.  Schack,  105 

In  this  State,  alw,  it  is  hald  that  the  rule  If.  Y.  S86,  and  the  natnrs  of  the  interest 

does    not    extend    to    trannctions    with  of  a  wife  in  her  hnsband's  real  estate  aa 

clerk*  or  igenta  of  the  deeeaied,  and  that  affecting  this  rale  was  disenssed.     In  the 

evidenoe  as  to  such  ttsoncUans  is  admis-  case  of  HedMd  v.  Sedfleld,   110  N.  Y. 

«ible.     PnU  «.    £lkin^  SO  N.  Y.   108.  674,  the  witne**  ^red  w*s  the  hnsband 

The  rale  does  not  aitend  so  far  " _     —.     .  . 

vent  the  larviving  party  from 


i  take  place,    wrongfully  transferred  it  to  hi*  fUber  who 


to  pie-    of  the  plaintiff.    The  defendant  held  stock 

rtifylng    which  iha  claimed  waa  hers,  also  elaimiug 

at  Bni£    that  he  held  it  a*  trostae  for  her,  and  had 

fUberwho 

Cookie 
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part;  is  vorthy  of  credit,  and  that  his  knovn  integrity  is  a  Boffi- 

knew  of  the  exbteDoe  of  tba  tntat    The  of  k  dacaucd   panou.     Tha  action  ma 

hiubanJ  wai  oOend  bf  the  defendant  ai  a  brought  and  dehnded  apoD  the  concedad 

witneaa,  aod  the  plaintiff  oljected  to  hi*  fautt  that  the  BOt«*  wem  id  the  poaMandrai 

teatimonjr  h  being  intcnatail  io  tha  n-  cf  the  defendant  at  the  time  the  actioD 

■nit  of  the  action.    The  oourt  held  that  vai  brought,  and  that  they  beloqged  to 

thia  liability  to  hi*   wife  for  the   Htock.  the  deoaaaed  before  ber  death.    The  quco- 

which  he  had  thiu  dupoaed  of  depended  tion  waa  whether  the  defenduit  hatd  nght> 

upon  the  uroaecntion  of  the  peodins  tuit,  fnll;  or  wionirfnUf  obtained  p 

'  !   it  that   waa  aiutaiued  and    the  the  notoa.     The '  -  ■    ' 


-  -     - -—   r  teatiBed  that  ft 

value  of  the  (tock  and  diTidenda  recoTetod  few  honn  before  the  death  of  the  drcetanl, 
from  the  father'*  eaute,  the  husband  and  when  ahe  wai  in  an  nnconacioua  itate 
would  be  relieved  to  that  extant  from  re-  (and  she  never  improved),  he  aaw  thaae 
•ponsibilit; ;  aod  hii  teattmony  for  that  notes  in  her  tin  trunk,  and  jnat  after  her 
nuon  waa  excluded.  In  the  case  of  Nav  death  he  looked  i^ain  and  the;  wars  gone, 
«.  Corbf,  118  N.  V.  S78,  the  txnirt  af-  and  the  daleudant  was  in  the  honae  that 
Anna  an  important  limitation  to  the  effect  night  and  had  an  opportuni^  to  take 
of  thin  section  (S29)  by  holding  that  this  them.  The  direct  {nference  from  this 
■ectioD  does  not  abrogate  tha  ordinary  proof  waa  that  tha  defendant  Iiad  wrong- 
priucipla  of  evidence,  that  where  a  party  tally  taken  the  note*  without  the  knowl- 
call*  a  witnesa  and  examines  him  u  to  a  edge  and  consent  of  tha  owner  i  the  conit 
particular  pert  of  communications  and  h^d  that  it  was  eotnneteut  for  the  defen- 
transactions,  ths  other  party  may  call  ont  dant  to  take  the  aland  and  testify  and  be 
the  whole  of  tha  commuuication  or  tran*-  a*ked  the  queatian,  whether  he  took  the 
action  besrina  upon  or  ten<Iing  to  explain  notes  finm  any  person  without  their  Con- 
or qnalifv  the  particular  part  to  which  *rnt,  and  to  r^y  thereto.  In  the  case  o( 
the  eiunumtion  of  the  other  party  waa  Coming  v.  Walker,  100  V.  V.  G60,  the 
directed.  So,  that  if  one  partjf  to  a  aoit  court  ^rms  the  principle  that  the  tasti- 
who  ias  a  right  to  object  to  the  testimony  mony  of  the  execntor  oi  repreaentitiTe 
of  the  other  party  examines  him  as  to  party,  in  order  to  justify  opponng  teati- 
tnnsactioii*  or  communication*  with  the  many  &om  the  sarnvlng  partv,  mnat  have 
deceased  person,  he  thereby  render*  it  been  volnntarilv  offered  hy  tha  executor, 
competent  for  the  party  to  examined  to  and  not  dnwn  from  him  hy  croet-exainiDa- 
offer  himself  m  witnesa  in  his  own  behalf  tlon  of  the  smTiving  party,  who  then  pro- 
to  prove  the  whole  of  the  communication  ceod*  to  offer  evidence  on  hia  own  bctialf 
or  tranaactian  as  to  which  he  had  been  tebntting  iL 

examined  by  the  other  party.    ThU  rule        ^o^*  Canjina  {Code,  18B3,  wea.  68». 

il  further  limited  in  the  case  of  Leww  b.  j^   1351,      xke  laia  in  Ihit  Slatt  an  tfte 

Merrltt,  113  N.  Y,  888;  where  it  waa  held  ,„^  „,  ,„  ^,^  York.    a.  v. 
that  not  only  does  the  examination  of  an         q^^    (Bbv.    Stat    198fi,    sacs.    62*0, 

execntor,  or  other    representatiVB  party,  Bjtl,  and  6248).     In  thii  Stale,  tJa  fiU"^ 

directly  aa  to  the  communication  or  tjan*-  j,^  „tuu  an  iiKomptltnt  m  wrtota  rs- 


ftcuon  in  question  let  in  endenoa  of  the  ,^.  nj  ^  _^^  ^i„  ^^-^  /,;,  ^^^ 
anrrivlng  party  sa  to  luoh  traneactiou,  „  i,atntt  u  mampeleni  amaming  onj 
but  that  if  the  executor,  or  other  repre-    ,„aOiir  in  mptd  lo  ■*!£■*  Ae  tcould  mX,  i/a 


•entfttive,  U  examined  as  to  facti  which  p^ng^  u  permilted  to  tttify ;  (2)  a  jirweit 
inferentially  afBrm  or  ne^tive  the  exist-  ^„  ,y  ^  party,  tcoald  U  ratrided  in  hil 
ence  of  any  such  transacbon  or  commnni-  endenct  under  lerliont  at  10  letltfying  lelum 
cation,  or  any  part  or  incident  thereof,  „,  oppotite  party  is  ajldueiarj,  t/iati,  tritre 
this  allow*  the  sarviTing  party  not  only  t/i»  prepeiii/  or  tkimg  it  mid  or  tramfrrrrd 
to  testify  to  facta  which  Uifenntially  con-  jy  „ck  fidueiarg  or  rtpretetOativt  parts,  be 
tradict  tha  testimony  of  the  executor  or  rutruttd  in  lie  sniif  manner  tii  any  actt<m 
representative  pet«on,  but  to  testify  di-  ar  proceeding  cKHtc^nixg  tach  pr^iaiji  or 
rectlvin  afibmanee  or  denial  of  the  jwr-  tUng;  (8)  o  por(y  oonnot  lesfi^  loAeii  (*e 
Bonal  transaction  or  comrannication  oi^wrsa  party  it  gaardian  of  a  daif  and 
affirmed  or  denied,  aa  the  case  may  be,  dumb,  or  intant  pertoa,  or  cf  a  Md  of  a 
Inferentially  by  the  teatimon^  of  the  ex-  dtceated  pom,  or  His  txtcalor  or  admini* 
ecutor  or  other  repreeentative  peieon.  tralor,  or  claiMi  or  defendi  at  hrir,  gmntn. 
For  instance,  in  that  case  the  question  attigntt,  legatee  ^  tie  deteated  perton,  ex- 
was  whether  the  sarviving  perty  became  oepi  (a)  at  lofaeti  occurring  lubiequenl  to  (i« 
Ifa^y  in  pooeadon  of  certain  promissory  appointment  of  the  guardian  or  tnuiee,  or  tulr 
notes  which  had  been  stored  in  the  trank  tegutai  tothe  death  nf  tAa  deeedenl,  grantor. 
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cteiit  guaranty  E^inat  the  danger  of  falsehood.'    But  where  the 

■  In  MTCnl  of  tb«  United  State*,  an^  putj.  In  &  anit  «t  law,  may  compel  ths  ad- 
▼ana  partj  to  appear  and  testify  u  a  Wltnaes.  In  Connecticut,  this  maj  be  done  in 
all  eaae*.  Bar.  ^tat.  1849,  tit.  1,  g  142.  So  in  Ohio.  Stat.  March  23,  ISGO,  S|  1,  3. 
In  Michigan,  the  applicant  mnst  firat  make  affidavit  that  material  fact*  In  hi*  case  are 
known  to  the  adverse  partv,  and  that  he  has  no  other  proof  of  them,  in  which  case  he 
may  be  examined  aa  to  those  fact*.  Ber.  Stat.  1846,  a.  102,  S  100.  In  New  York, 
the  advene  par^  may  tw  called  aa  a  witness  ;  and,  if  so,  he  may  testify  in  his  own 
behalf,  to  the  same  matters  to  which  he  is  examined  In  obief;  and  if  he  testiGet  to  new 
matter,  the  party  calluig  him  may  also  testify  to  sncb  new  matters.  liev.  Stat.  vol.  iil. 
p.  7e»  (ad  ed.).  The  law  i*  the  same  in  Wisconaia.  Bev.  Stat.  18i»,  c  93,  K  57,  flO, 
and  in  New  Jersey,  Nixon's  Digest  {133G),  p.  187.  In  Missonh,  parties  may  sammon 
each  other  as  witneate*,  in  jnsBce's  court ;  and,  if  the  party  so  summoned  refuses  to 
■ttenil  ot  testify,  the  other  party  may  give  his  own  oatn  in  liltm.  Rev.  Stat.  ISIS, 
c  93,  tS  24,  2S. 

attigner  or  tatator;    (b)  vi<n  As  action  affect*  the  competency  of  other*  a*  wit^ 

ninUi  to  a  eantrati  snub  lAmufA  on  agait  nesses  is  iatentianal    aod,  consequently, 

liMapenontuKadeaaMd,and  the  agent  is  ageuta    are   excluded    from    the    statute. 

tUive  and  Utlifia,lheolitr  pang  mag  Uitlfg  Rrst  Nat.   Bank  «.   Cornell,  41  Oh.  St 

an  tlie  tamt  tubjat ;   (c)  if  a  parig  or  ptrton  i02:  Cochtan  r.  Almaok,  S9  Ob.  3t  114. 

dincUg  inttralid  lalifitt  to  traniaetion,  or  Ongm  (Hill's  Ancot  Law,  1887,  ch.  8, 


convtrtaliiai*  with  anollier  parlv,  the  latttr  yt.  in.  sec.  710).  NtitAer  p 
mail  tati/t  to  Ute  lam  point! ;  (d)  i/ajxirtg  orAer persons  oho  havn  an  tnterwf  ■ 
offcTM  enidenet  of  conctrtationt  or  admuiioiu     of  an  action,  tuit,  or  proceeding  ai 


f 


aprtctding  thai  of  tie  cau,alloiBt  (J 
tilt  parti/  to  tettin  to  tJit  tame  matte 
(As  depotilion  of  a  porta,  since  deeei 
km  Us  oppomU  parti  ^  *<">*<  /"^ei, 


■Oie  oppanle  parta.thetatter  mag  te^fH  to  although  in  <uery  row  the  errdibilitg  of  ti* 

_j  tame  poinli ;  {e\  thetaaainde  oblaint  in  kHmu  rnag  be  rOvum  in  qiteilion. 
thit  State  at  to  tesdmonjr  in  regard  to  trans-         h  thit  Slate,  partiet  and  inttrttltd  per- 

acHont  leith  m-  admiuiom  bg  decmted  part-  ^^  are  competent  witnettet  in  every  eoent, 

%trt  or  joint  eontraclort ;  fl)  book-accoanu  Ototgh  thrir  credibilitg  may  be  I'npeocAed  by 

art  alto  admiuiblt  in  thi*  State  ;  (g)  the  in-  proving  thar  interest. 
troduOion  ofpariia'  oral  tettinony,  taken  in         Ptttntylvayiia  (Uwa,  1887,  ch.  89,  sec.  4, 

1:..  .--.I  ./■  .1. ,1 —  ,A,  oppo-  „  amended  by  Liwa,  1891,  No.  218,  sec.  1). 

'^' J    I  ®'  I**"*"'"''*! '"  anvaoil  proceeding  al- 

deetaMd,alr  though  a  parOi  to  the  t\ing  Or  contract  in  ae- 

_     .  opjKWW  pang  tht  tamt  privilege.  u„,  ie  dead  or  I'luanr,  and  hit  right  therein 

The  person  who  u  meompetent  nader  ,",  potud  to  a  party  on  recorrf  vAo  rmraentt 

thU  statute  may  nerertheless  be  called  by  hie  inierat  in  At  mbjeet  in  controoirtg,  neoer- 

the  execatoT  or  administlator,  and  com-  Uietett,  any  luninng  or  rvmainmo  port*  to 

GUed  to  testify  as  to  facts  which  ha  would  taeh  tiang  or  contract,  or  any  ether  penan 

Incompetent  to  testify  to  on  his  own  Khoie  interetl  ii  adoertt  to  As  riAt  of  lit 

motion.     Koberts  s.  Briaeoe,   44  Oh.  St.  dcceated  or  intone  perton,  earn  tettifg  to  any 

800.   In  actions  in  which  a  surviving  part-  relevant  matttr,allhau^  it  mag  hmt  occurred 

ner  is  a  Wrty,  admudon*  by  or  transa<>-  befin  the  death  of  mni  party,  or  Ait  adiudi- 

tions  with  ths  deceased  are  competent  if  cation,  or  intanity,  if,  and  only  if,  tuck  ra- 

made  in  the  presence  of  the  sarvivlng  leoaal  matter  oeaarod  iehsssn  AisMej/*  {tht 

Grtner.  Harrison  v.  Neely,  41  Oh.  St  o^ertd  wilnttt)  and  aaalher  perton  kAo  it 
4,  The  death  of  an  agent  has  no  effect  tieing  at  tie  time  of  the  lri<U  and  competent 
upon  ths  competency  of  parties  or  teeti-  to  tettifg,  aad  who  doet  tettify  agaiak  the 
mony  in  a  ease  in  which  he  is  not  (party.  tBvimog  or  remaining  party,  or  againtt  lAs 
First  Nat.  Bank  e,  Cornell,  41  Oh.  St.  pirson  whott  interetl  it  that  adverte ;  or  \f 
401  ;  Cochran  o.  Almack,  S9  Oh.  St.  S14.  *^eh  reUoartl  maUer  occurred  in  the  preunae 
The  administrator  or  executor  is  competent  *"  Aeaniiff  of  tuch  dier  lining  or  coMpdenl 
to  testify  in  his  own  behalf  as  to  facts  oc-  psrsM.  /n  other  reipeett  interest  in  me  oc- 
curring before  the  death  of  hi*  intestate  'i'db  on  tritd  or  ang  other  interetl  or  palicg  of 
or  testator.  And  if  ha  testiGes  as  to  trans-  inv  doet  not  exdadt  a  perton  at  a  witnett. 
actions  and  conversations  between  the  de-  Sec.  fl.  ^a  perton,  incompetent  by  rea- 
ceased  and  the  adverse  party,  the  adverse  son  of  interetl,  it  called  by  the  olker  party  to 
party  thereby  gains  the  right  to  testify  to  tettifg  againit  his  <wn  interest,  he  therety  be- 
the  same  transactions  or  conversations,  comes  fullg  competent  for  either  partg.  and  a 
Ranlda  tt.  Hannan,  S8  Oh.  St  438.  As  releate  or  extingaiihment  of  the  intereit  alto 
stated  above,  it  is  held  tlist  the  omission  malxs  him  a  competent  tcilneis. 
ef  agent*  a*  a  daas  of  persons  whose  death         The  fact  that  ths  teatimony  aa  to  UcU 
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party  would  volunteer  his  own  oath,  or  a  oo^nitor,  identified  in 

ooctinliig  afttr  tba,deecaie  of  tbe  taatator  not  'PplT  to  prooeadinfp  upon  ths  probate 
or  intMMto  tend*  to  prove  Infemitlally  of  a  mil  either  origiail  or  appelUtd,  fbr 
Cute  "'■^"B  or  ooctunug  htton  mah  d»>  the  eiecotor  ie  not  executor  until  the  Soid 
<Maae  i*  tio  ot^tlon  to  mieh  teatimonT.  afflrmance  of  hii  appointment.  The  court 
Porter  v.  KbImd,  121  ^  St  SM  ;  Hath-  aUo  aa;  that  the  at«tata  li  intended  to 
rook  V.  Gallaher,  01  Pa.  SL  108 ;  Stephen*  applj  only  when  the  executor  ia  a  patty  u 
V.  Cotterall,  SS  Pa.  St.  1S8.  Thw,  it  waa  executor  repreaantinff  the  eatate.  Hanil- 
held  that  a  witnoa  might  be  aaked  whether  ton  e.  Hamilton,  10  R.  L  E40.  It  liaa 
a  package  wlian  opened  waa  in  the  aame  alao  been  held  that  tlM  atatnle  eoren 
condition  that  it  bad  bean  from  and  im-  ttanaactions  oocarring  between  the  ezecu* 
tnediatelr  after  her  hwband'*  deatli,  a*  tor  or  adminiatntor  before  his  apwHnt- 
tbfa  taatLnoQj  only  t^erred  bj  imriic*-  ment  and  the  other  patt7  to  the  nut,  al- 
tion  to  the  atate  of  the  packjige  Sefon  thonri)  loch  tranaadlona  oocnrred  after 
aneh  death.  Rotbrock  9.  Clallaher,  tupra.  the  death  <rf  the  testator  or  intertate. 
So,  a  witDiM  waa  aUowed  to  teatifj  that  Brown  b.  Lewia,  »  R.  I.  498.  In  Hop- 
on  aaarcliing  amons  the  deoeaaed'*  paperi  kins  v.  Manchester,  IS  R.  I.  084,  the  fe- 
sbout  thirty  daji  arteriiia  death,aoertirin  nule  defr,ndant  offered  heraelf  aa  a  witnna 
bond  was  foand  among  them,  aithongh  to  tealifj  to  dsclarationt  made  by  ths  te«- 
thia  eridence  tended  infereatiallj  to  prove  tator  in  regard  to  the  note.  Ttie  tMtimoay 
that  the  bond  wai  among  hia  papni*  be-  waa  ottjected  to  and  mled  out,  the  defen- 
toK  bia  death.  Fortar  d.  Nelaon,  tujiTa.  dant*  excepttng  to  the  ruling-  The  de- 
So,  It  hat  bean  held  oompetent  to  prove  fendanti  contended  that  tlie  testimony 
in  whoee  poaaeaafoB  and  whcm,  tba  ad-  alioald  Iiave  been  admitted  bacaua*  the 
miniatratora  fonnd  the  prapet^  of  the  action  waa  for  a  convenion  committed, 
deceased  wbso  tbsr  todc  pooBeaaion  of  it,  not  in  the  lifetime  of  the  teitator,  bnt 
althon^  the  tondenej  of  snch  taa&noD;  after  his  deeeaiCL  Tlie  mliDs  was,  how- 
maj  be  to  neptive  the  oontoition  that  ever,  anttaiued,  the  coort  bolding  that  the 
aome.  one  else  had  takm  posaeaaion  of  atatnte  enabling  parties  to  t«»ti^  on  thMi 
the  prtvper^  before  the  death  of  the  da-  own  offer  doe*  not  extend  to  caaea  when 
oeaaed  Stephens  *.  Cotterell,  tupra)  ;  bnt  an  eiecntor  or  adminiatrator  ia  on  odo 
it  bss  bem  neld  that  Jt  wa*  not  compt-teni  aide  and  the  party  offaiiog  to  testdf;  is  mi 
for  •  witness  in  a  case  oorercd  bj  the  itat-  the  other,  except  where  the  csnee  of  ac< 
nte,  to  teatif;  that  a  aignatnra  of  indorae-  tion  ia  a  contract  orimBally  made  with  a 
ment  on  a  note  In  a  snit  was  in  pencil,  peraon  lUU  living  and  oompetent  to  tea- 
becanse  that  testimony  neeeMarilj  relatad  tify,  or  where  the  teatiinonT  offer»d  relstes 
to  a  fket  iwenrTing  or  exiating  in  the  lib-  to  mstten  ooeuni&g  after  uie  death  of  the 
time  ot  the  owner  (Foster  v.  Coltner,  107  ttetator  or  lnteatat& 
Pa.  St  SIO)  ;  and  aok  it  is  not  c«npetent  SnxA  Caralma  (Code  Civ.  Proe.  sec*. 
toptx)TearektioTiBhipexi«tiiigat  thetime  SM,  400).  In  iku  State,  ma  perm»  u  sx- 
of  trial,  bnt  foanded  on  a  marriage,  Inrth,  etiidtd  bj/  rtatan  of  inttrat  in  At  aent  o< 
or  death,  or  other  acts  establiahiw  the  re-  tin  aaion,  and  a  parlif  can  lt*tify  tn  kit  cam 
lation  before  the  death  of  the  oeecased.  brkalf,  txeept  Atd  w  partj  or  pmon  ui/er- 
Adama  n.  Edwirdi,  116  Pa.  St  311.  e^ad.  or  ptrton  wAo  Am  /renniWy  kid  on 

Ehoda  Idaad  (Pnb.  Stat  eh.  SI  4,  bbo.  iMtnttn^iA  it  w*  vtdad  in  a  vmtj  In  At 

83}.     No  pavm  li  ditquaiifitd  bf  Ttaton  of  aOioti,  nor  mf  att^mr  oftmytking  w  am- 

being  inltreled  in  CA«  tuil,  or  parif  (We(o,  fnKvr^  m  ocAdh,  o<m  te  taanmed  attoaag 

in  Ail  Slate,  exftfit  thai  whtn  an  original  trammtitm  or  cosnuuKCrtioa    tcdaeni  iim 

parlw  to  a  coiOTaet  or  coat  of  iMtion  it  dtad  and  a  ptrmm  at  lit  Hm*  ^  tn^  anmitotio* 

orintant.orvAtnanexoaitororadMiniltra-  dKetatedfrintailt,atQgaiMtafr*anpartg 

lor  II  a  party  to  Ik  ndt,  Ht  oOttTvort)  eoa-  to  At  actian  at  tscteittor,  adminutmter,  Mr- 

noi  utlify  on  hit  own  bthatf  and  ojer,  or  ¥ptm  alJaw.ntxt  ^  tin,  mignti,  kgalM,  dtmit 

Vie  calf  of /lit  co-jiainiiffor  codeftndml,  «r-  or  turvivor  of  At  dtetatd  penon  or  at  earn- 

cept  at  aiUnotd  by  la*),  unUf  tie  it  a  nominal  nittte  of  Ae  intant  mom,  if  tit  eiamina- 

partu  merely,  or  unitu  the  contrael  or  tiling  tiom  orjiutantait  in  tit  proceeding  can  affect 

in  ime  wu  origimally  made  wifA  a  perton  liv-  At  mtntu't  inttrat  or  At  inlerett  previomtly 

IB?  and  competent  to  tetify  ;  bat  tliit  exrlw  amad  or  refiraenltd  ly  him.    If  On  titen- 

lion  doet  not  apply  to  odi  and  eentractt  doot  tor,  admini^ator,  heir-at-lalD,  next  of  Hn, 

tiaet  &i  dtetOH  of  At  deetdent.  aitignee,  legatee,  devitee^  or  taniiim;  abort 

The  atatnte  in  this  State  has  been  the  named,  ji  txamined  on  hit  ovn  behalf,  or  the 

mbieet  of  diacDSsioa  in  only  a  few  caaee.  (wriwony  of  the  deeeattd  or  imane  patm  it 

la  one  it  WM  deddod  that  this  sUtnto  did  jnU  into  A*  oua  in  btkaffi^fth*  ewndsr,  ad- 

Digitized  .yGOOgle 


CHAP,   n.}  COUPETENCT  OP  WIIKEBBES.  465 

interest  witii  bim,  would  offer  it,  this  reasim  for  the  admission 


eempttmt  mtiuma.  to  nett  teidnonv  of  livina  aitaeaiet  om  I 

TmnoMB  (Coda,  1884,  MM.  4560,  iS63,  /acta  afler  llie  death  of  tkt  other  party. 
4M4,  ud  woe).     In  ami  aaioat,  parliet         Tbe  intention  of  the  statute  is  to     - 

aad  ptrtimt  mtertiltd  an   comptlait  ml-  serve  eqaolity  betwseD  the  parties,  m 

MMMt,  but  M  party  ""■  ^'lifl  <"  '"  "V  ii  lie'd  ^^^  "le  trurda,  "     "'- 


._  ._ .  .                   T  UaltmtiA  me«n  the  same  ss  eontmct  in  dispute,  or 

Ay  0"f  ej^ttiU  partg  in  iniertit,  if  surf  1H>-  in  question,  sud  relate  to  the  aubatantial 

pmite  partg  u  incon/xfoif  or  duqiialifkd  bj  i«ne«  inide  b;  the  evideuce  as  well  ss  to 

iiuaniU,  imZut  eu/W  (jr  Ms  oppotilt  party,  the  formal  iuuea  made  by  tbe  pleadings 

<Md  thai  dm/*  ia  Us  diientioii  of  (ic  «Mir( ;  (Bsmei  «.  Dow,  E9  Vt.  546  \  Richaidson 

tadfkrthtr,  m  aeUoM  U>  nAic*  atoMrt,  ad-  «.  Wri^t,  H  Vt.  370  ;  Willey  «.  Hunter, 

wiiiiufraton,orgiiaTdim»anpaTti4t,aiidw  67  Vt.  488);  and  thst  the  term  "the  other 

KriM  (Ae  judjmsX  majp  affsrf  iAm,  nsiVW  party."  maoni  tbe  other  party  to  the  con- 

partj  can  teili/if  at  la  an-f  trdntactioit  tmth  or  o^t  in  issue,  and  not  the  other  mrty  to 

•taUmentbgI/lettMaior,lntalale,ortBardtiih  ths  record.     Barnes  v.  Dow,  SB  Vt.  64S, 

Iwi  caUtd  ftj  Us  oppoKtt  partf.  g^a.     The  nilo  does  not  prohibit  the  wife 

Te™.   (Heir.   Stat   art.    2246,   2248).  of » deoeased  person  from  testirying  as  to 

ITUK  itaima  aiJov  parlit*  and  ptnau  «i-  jj^ti  which  she  is  otherwise  competent  w 

tCTwW  in  lie  tail  to  le^fg,  txetpt  that  in  testify  to,  the  contract  in  issne  not  being 

driiDM  to  nAick  e^ulor,  admim^naert,ar  between  heraelf  and  het  husband.     Stowo 

giardtaiu  are  part,«,  and  u.  whuA  Oujudy  ,.  Bishop,  GS  VL  600.     Nor  does  it  apply 

■tax  maf  affiet  Uum,  nsxAsr  partg  c<w  i»  to  agents  by  whom  the  contract  was  made. 

UfyagatnH  l*<  »(*»'  <"  to  ™,  biOMacbim  Kittell ».  Baaroad  Co.,  6«  Vt  10«  ;  LjUb 

mthor  OaUvttMby  a  tulator,  vOMtU.or  „_  g^^d,   40  Vt.  fllS  ;  Poquet  ».  Horth 

jK|rrf,  »n^  caiW  ijp  (4s  opifo^U  pc^f ;  Hero,  44  Vt,  81;  HoUisteVr.  Young.  42 

^lij$^ut,o<i>Ttind,U'allactumtbv^  Tt  408  ;  Pember  r.  CongdoD,  55  Vt  SB. 

««n^  Asw  »■  Ugdrtpr^s^MaUv^  of  tlm  („  j^^j  ^(.je,  if  a  party  to  th;  case  testi- 

^c«te«J~"S  "^  0/  "W  in»«*».  «ri*  fi«,  „d  di^it  i,  ^  ^tute  nroyided  that 

Utah   (Compaed   Uwa.  1888,  vol.  3,  L!?rw'lS!ri^nil  rt'',™^,'r'I'h" 

tit  in    X  a    mt^.  SHTfl  fia?7i      P..^;!.  trial  by  stenography  or  in  typewriting,  the 

bmng^lutuJjudghth^f.    Ai,k  furtjJ.  dow  not  ertend  to  cases  where  tTie  tert,- 

partis  or  a^jn^fpartL,  <r  psrsoM  In  ?">^f  "  produced  ^  witnesses  from  recol- 

wh<mbAaifa,aaaiLi,pro»6«^,agai^  '«?*'°°  ""^y.  »'"<  that  m  such   case   the 

fiU  wecxer  <r  adwniWr^or,  upm. VWa/n.  fj'"'  P^"^?  '*'""''  testify  In  opposition  to 

or  dtaxad  (WWnst  (Ae  estate  o/  the  dteeaaed  '"«  testimony  so  produced.     Blair  u.  EUs- 

psrwM,  or*  incanHlent  (o  tatifg  <u  to  any  ""^h,  66  Vt  417.    The  sUtute  does  not 

matter  cffhel  occurriiig  before  the  death  of  exclude  persons  intereaUd  in  the  suit,  nn- 

th*  dtemmd  ptnea  and  eouaUv  teUhin  tje  ™  ""7  ""  pftrt'""  to  the  c'lsfl  "f  ae- 

fain)^e(&«  a/iD(A  loitReMaiuf  lAe  dAMUsi/  tion  in  issue  and  on  tnal.     Lvtie  n.  Bond, 

ptnon.  *0  Vt  818.     Nor  does  it  eiclude  the  offer 

Vermont  (Kev.  Law,  1880,  se<».  1001,  of  account-books  with  the  snppletory  oath 

1002,  1003).    Parties  and  ijOeretted  per-  of  1»e  party  producinn  them.     Thrall  ». 

KHU  are  eomptUnt  ia  thie  Stale,  (Aei'r  creJi-  Beward,  37  Vt  673  ;  Johnson  v.  Dexter, 

bUUg  being  affected  bi/  ike  ialeresf;  but  if  87  Vt.  641  ;  Hunter  v.  Kittredga,  41  Vt 

(MS  of  the  original  partiei  to  the  eorUracl  or  SSB  ;  Woodbury  v.  Woodbury,  48  Vt.  94. 

owus  of  action  it  dead  or  intone,  the  other  The  expression,  "'  contract  or  cause  of 

partg  cannot  tettifg  in  hit  oumfauor,  except  action  in  issue  or  on  trial,"  eicludea  all 

b>  meet  or  explain  the  teilimoag  of  lining  vnt-  contracts  or  issnes  which  are  collateral  to 

BiMes  produced  againtt  him  at  tojaOM  tab-  the  contract  or  cause  of  action  being  en- 

tpiace  after  the  death  or  intantty  of  the  forced.     If  the  parties  to  the  main  contract 

r  porfy,  or  loAen  the  testimony  of  the  de-  are  alive,  they  may  both  testily  ss  to  it. 

txated  or  intone  perton  hat  been  put  in  evi-  Cole  v.  ShurtlefT.  41  Vt.  311;  Morse  a.  Low, 

Anee  againtt  him ;   and  further,  in  catsf  44  Vt  661.     If  the  administrator  puts  in 

nAers  an  (.recutor  oradniniifratiiriiaparljr,  evidence  a  memorandum  in  writing  of  the 

the  other  oartg  cannot  tettifs  in  hit  oain  favor,  deceased,  the  other  party  is  held  not  to  be 

■aJeu  tit  contract  is  itiue  teas  originaUi/  competent  to  testify  to  explain  the  writing 
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of  tlie  evidence  totally  failB ;  *  "  and  it  ia  not  to  be  preaoined  that 

*  ' '  For  wbera  ■  aaa,  who  U  intereated  in  the  matter  la  qoMtloii,  mmld  kIm  prove 
It,  it  ratber  ii  a  ground  for  distnul,  tlum  any  juit  cause  of  belief;  for  men  are  i^- 
erally  ao  afaort-nghted,  aa  to  look  to  their  own  private  beusGt,  which  ia  near  theni, 
nther  than  to  the  good  of  the  world,  '  which  though  on  the  earn  of  thinga  twdl;  best 
for  the  iudividual,  ia  more  remote ;  UiereforB  rrorn  the  nature  of  hnmaii  paeeioni  and 
BctioDi,  there  is  more  reuon  to  distnut  such  a  biassed  teatimon;  than  to  believe  it. 
It  ia  alik)  easy  far  penous,  who  are  pr^udiced  aod  pTe]K>saaased,  to  put  false  and  unequal 
gloeaea  upuu  what  they  give  in  evidence ;  and  therefore  the  law  removes  them  fnim 
testimony,  to  prevent  their  sliding  into  peijar;  \  and  it  can  be  no  injury  to  truth  to 
remove  those  from  Uie  juij,  whose  teatimaoy  may  hut  themaelvea,  and  can  never  in- 
dnve  auy  rational  beiief."     1  Gilb.  fivid.  by  Liottt,  p.  S3S. 

or  to  state  what  wai  said  or  done  on  the  ii  o/so  itaUd,  if  lie  teMtimm  af  a  penam 

occauon  of  giving  it.     Woodboryv.  Wood-  tubKoumttii  dwpiaUJud  hat  bttn  talm  prc- 

biuy,  18   Vt.   ii.     The  surviving  party  viouJ)  and  it  intTvdvad  in  thi  trial,  it  an- 

cannot  make  himself  competent  as  a  wit-  lAorutf  tkt  other  parh/  ta  taitify  te  tJie  saaM 

neiia  by  patting  in  evidence  of  the  de-  Jaett. 

ceased  in  another  ease,  upon  the  cause  of  WoMAinglai  (Hill's  Code,  voL  2,  sec 

action  OD  trial     Walker  r.  Taylor,  4S  Vt.  1646).     Pariiu  and  ptmmi  inlmited  an 

ei2.     The  statute  in  this  State  continoea  fompetaa,  txtept  that  \fona  porig  it  rxeai- 

tbe  disability  as  to  all  acts  down  to  the  tor,  adminiMrator,  or  tigal  Ttprtttittatitt  of, 

appointment  of  the  administrator,  or  the  or  daimitig  under,  a  deaottd  pertn,  or  it  a 

probate  of  the  will     Ford  e.  Cheney,  *0  guardian  or  tmtervalor  ^ok  intans  pertom 

Vt,  153 ;   Boberta  b.  Lnad,   4S  Vt.  83,  or  minor  under  fourUm  ytart  of  age,  Ottn 

The  rule  does  not  extend  to  coatiacta  or  neither  party  in  inlerett  or  (o  lAs  rscerrf  can 

cansee  of  actions  having  three  or  more  par-  te^'/H  <"  to  any  ironncfioiu  or  ttattmenU 

ties  ;  for  if  the  action  is  against  one  of  two  wtt  Me  daxated  or  insane  person,  «■  lie 

•orviving  parties  to  the  contract,  the  other  ""wr;  6rt  Hat  eidution  doa  not  apph,  u, 

party  is  competent  to  testify,  even  as  to  partiet  tffrtcard  who  art  mtrelg  rtprttmla- 

transactions  between  him  and  the  deceased  ''^''  orJuUaart^,  and  haot  noJurtJur  inler- 

party  alone.     Bead  p.  Stnttevant.  *0  VL  •** '" '*'„"^''^-  ,-,   ,       .     ,.„ 

621  ■  Dawson  i..  Wait,  «  Vt.  628.  „   W'  ^'T"'"  (Code._=5-  IS"-  ««■  8S). 

Sec  100*.     In  thU  StaU,  when  accetmf-  PartitM  ami  pertent  iniertted  ore  covpMenr, 

bOQkl  an,  put  in,  the  part)  living  may  tettiff  *"^  '^'  "  P<^  "■  P««"  mtrreUtd,  or 

in  v;ho,6  handuiriti^  the  chafga  are  and  pa*>n  fio<n^io«  any  party  or  Meretted 

when  made.  Imt  nofirthtr  except  to  miet  tet-  T*rton  jreU  ha  tiHe,  eon  tMi/y  otto  pertonal 

timony  oflidna  B-.'In.wei  at  to  facit  occur-  trantactio^betu^  h.mteff  and  a  permm 

ring  Ijltrthe  deathof  the  <Ahtr  party.    Jew-  that  dtceated  or  intone,  aga.ntt  tXte^tor. 

ett%.   Winship,  ia  Vt.   20*  i  Hunter  f.  arf™m.3fro/or,  (flr-of-iaw,  next  of  t,i^  as- 

Kittredge.  41  ^t  859.  *mee,  legatee,  debtee,  or  tunnvor  o/"  (is 

nrgVia  {Code,  1887,  aecs.  8846, 83M,  '^'^  '*'^"'  '"I'fTi^f  ""  T"^ 

8847,3348,3849).     Paniet  and  pertont  of  thejntane  perKin  ;  but ,/ the  erecul^^ 

inttretted  art  competent,  but  i/one  party  ta  f'ln'Hralor.har-at-taw^xt  ofhnatfgnet. 

li^  contract  or  traiZ^ion  in  iitue  It7i>^al-  ^«,  A^f«.  wmror  er  <»»'".««,  «  "- 

i/Ud  4y  death.  inMoniCv.  'V«"=y.  •^""•'^  an,xned  ,n  ht  own  behalf,  or  the  lettimmy  oj 

^al  ^ute.  the  other  p/rly  ca«Jt^.tifyfor  th,  dee,^  p^ton ^  lur^txc.  it  read  m  «*- 

hXmtelfar  anu  other  fir«X  u-hott  int^  i.  *»"•  <*"  "?"^  the  Mtr  partg  competent 

adverts    to   the    dltqualiJUd    party,   vnJat  a*totuchp(untt 

called  bv  the  latter,  Z  u«!«»  K^per^  dc  Wucantui  (Bev.  Stat  1878,  sec  4068. 
riving  an  inlerett  m  or  aadtr  iht  contract  or  *"«»)■  Pamt  or  partiet  tntert^td  m  a» 
Irantaclion  tetlijiei  thereto,  or  un'cu  iha  am-  action  art  competent,  (kit  point  affecting  on/jr 
tract  or  Iraataciion  mat  made  with  an  agent  their  crtUibllity  ;  but  no  party  and  no  pemm 
now  alive  and  competent.  The  utuai  excep-  from  whom  a  party  derivea  title  am  tettify  an 
tion  to  joint  contractort  and  partner!  txittt  to  any  trantadion  or  communication  bif  htM 
in  thii  State,  and  it  it  alto  provided  that  if  with  a  deceased  pextm  at  perton  (Am  iHone, 
the  contract  or  transaction  una  made  with  an  if  the  oppOBte  JMrty  derivet  hit  title  w  de- 
agent  of  one  oj  tht  parties,  since  dtcrated.  Jaidi  hu  liability  from  or  under  such  drceated 
the  other  party  cannot  tetlify  to  the  traaiac-  or  intone  perton  ;  or  if  the  intone  paaon  le 
don  uniett  called  by  the  principal,  or  unless  a  party  to  the  tuit  bf  hit  guardian ;  unlm 
tht  agent't  teitimoni/  preitioatly  taken  It  given  tuch  o/^posite  party  was  first  examined  per- 
in  behalf  of  hit  principal,  or  unless  the  prin-  tonoMy,  or  putt  in  leitimony  at  to  each  (nme- 
«ipai  himte(flett(fiet.     The  utual  procition    aaior ~—i~.ti~  *-  —/—  tl^  t— ti. 
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a  man,  who  complains  without  caiise,  or  defends  without  jufltice, 
should  have  honesty  enough  to  confess  it. "  ' 

*  1  QUb.  ETid.  by  hoOt,  p.  218. 

siSFijr  '/  tkt  dttxattd  or  lumu  penon  15  party,  or  Iht  ptrioafiom  uAom  the  adi'trst 
^'i-en  in  tButeact  b)  the  oj>poiitt  P^^i  '"■''  parii/  claims  lillt  if  the  agent  ii  dtad  or  in- 
then  oidji  oM  to  iht  traatactient  to  wb'cfl  ludi  tone,  or  othenaiM  ditqvalifiid,  unlets  iht 
ttttimmp  rdattM,  appoiile  parti/  either  teeti/ies  hiauet/or  pnit 
Id  this  State,  it  i>  beld  that  in  an  action  >n  tuidence  oi  to  iht  tramaction,  or  ualeit 
for  board  and  lodging  fumiibed  to  the  da-  the  lettimong  of  the  agent  it  pvX  in  evidence 
ceased,  it  is  comjietent  for  the  plaintiff  to  tg  the  oppotitt  parti/  and  then  only  at  to  the 
iboiT  hon-  long  the  defendant  a  intestate  pointf  tchick  euch  tettimong  tomhet. 
boarded  with  the  plaintiff,  and  the  kind  In  England,  an  attempt  hsa  been  nmda 
of  board  furaisbe*  by  the  plaintiff,  aince  to  urge  opon  the  courta  a  niie  that  if  one 
theae  an  not  tnnsactions  with  the  de-  of  the  parties  to  a  tnmaaction  it  dead,  the 
ceased,  bat  independeat  facta.  Pritchard  testimony  of  the  other  canoot  fix  a  chiim 
t>.  Pritcbard,  69  Wii.  373.  And,  in  gen-  gro<*i"g  "it  of  the  transactiaD  Bpon  the 
era],  the  fact  of  furnishing  siinpliea  or  estate  of  the  deceased  withont  corrobora- 
gooda  to  the  deceased,  from  which  the  law  tion,  haC  the  courta  have  explicitly  refused 
itopliaa  a  promise  to  pay,  is  not  held  to  be  to  sanction  slluh  a  rule,  ssying  tbat  wliile 
covered  by  the  mle  in  this  State.  BeHcn  suuh  testimony  ahould  be  received  nith 
•.Scott,  as  Wis.  420.  And  it  haa  been  caatioa,  and  even  aiupidon,  yet  if  it  stands 
held  that  a  Inter  is  not  within  this  excla-  the  test,  it  is  l^al  eridenc«  to  support  Ih« 
ston,  because  a  personal  tranaactioD  meaoa  claim.  Oandy  n.  Mocsnlay,  L.  R.  31  Ch. 
a  bee  to  bee  transactioD.  DaoieU  e.  Fos-  D.  1  ;  Beckett  e.  Bamadale,  L.  B.  SI  Ch. 
ter,  2e  Wis.  880.     And  that  sach  evideniw  D.  177. 

is  admissible  when  it  is  an  admission  In  many  of  the  States,  tnoreover,  any 
•gainst  his  interest,  a*  of  a  Myment  of  person  who  is  accMsd  in  a  criminal  pro- 
money  dne  to  him.  Crowe  v.  bolhettl,  6S  ceeding  may,  if  he  wishes,  testify  io  his 
Wis.  SIB.  If  evidence  barred  by  the  rule  own  behalf ;  hat  in  all  cases  where  this 
is  pnt  in  without  objection,  and  then  eri-  provision  exists,  the  right  of  the  accused 
dance  to  rebut  it  is  introduced,  the  objec-  not  to  offer  himself  as  a  witness  is  cara- 
tion  to  it  is  waived.  Phillips  n.  HcOrath,  fully  recognized,  and,  in  many  instances, 
62  Wis.  1S4.  If  a  third  person  is  present  an  expreas  provision  of  statute  enacts  that 
at  such  a  conversation,  he  or  she  may  tea-  uo  presumption  shall  be  drawn,  unfavora- 
tify  to  it,  altbongb  it  may  be  the  wife  of  ble  to  htm,  from  his  refusal  to  testify, 
the  deceased  person,  without  rendering  AU.  Crlm.  Code,  sec  UIZ  ;  Ark.  acta  of 
competent  the  testimony  of  the  surviving  1886,  act  82,  sec.  1 ;  Cal.  Crim.  Code,  sec 

erty.  Bumhanm.  Mitchell,  34  Wis.  117.  1323;  Con.  Gen.  St.  sec.  1023;  Flo. 
le'paveeofaDotemaytsatify  with  what  I^ws,  sec.  2B  ;  III  Kev.  Stat.  e.  88,  sec. 
kind  of  ink  he  signed  it,  whether  be  struck  S  ;  Ind-  Bev.  Btat.  1888,  sec.  1708,  cl.  4; 
out  any  printed  words,  and  other  facts  Iowa,  Hev,  Code,  sec.  3036  ;  Eans.  Gen. 
bearing  on  the  question  oF  alteration.  Stat.  sec.  G2S0,  G2S1 ;  Ey.  Gen.  Stat 
Page  V.  Duisher,  43  Wis.  221.  And  if  a  p.  G48,  c.  37,  sec.  1  ;  Me.  Rev.  Stat, 
question  is  pnt  whicb  does  not  appear  to  c  82,  sec.  94  ;  c.  134,  sec.  IB  ;  Ud.  Pub. 
niquire  an  answer  which  is  objectionable  Qen.  Laws,  art  3S,  sec.  S  ;  Mass.  Pub. 
under  the  rule,  it  is  error  to  exclude  the  Stat.  c.  169,  sec  18  ;  Mich.  Annot.  St. 
question.  Adams  v.  Allen,  44  Wis.  93.  wc.  7E44  ;  Minn.  State.  1891,  sec.  £095  ; 
A  defendant  who  is  not  interested  in  the  Miss.  Laws,  1882,  c.  78,  p.  109,  sec.  1, 
suit,  but  is  a  party,  cannot  tescifv  under  par.  1003 ;  Mo.  Rev.  St.  see  4213  ;  Mont. 
this  rule.  KnoT  v.  Bigelow,  16  Wis.  155.  Comp.  St.  Code  Civ.  Proc,  sec.  648  ;  Neb, 
A  partner,  while  acting  in  the  affairs  of  Code,  sec.  473  ;  N.  H.  Pub.  Stat.  c.  223, 
the  partnership,  is  so  far  an  agent  of  the  sec.  24  ;  N.  Y.  Crim.  Code,  sec.  130  ; 
other  partners  as  to  come  Dni£r  the  sec-  N.  Cut.  Code,  sec  IS6S  ;  Ohio  Rev.  St. 
lion  of  this  statute  applying  to  agents,  sec  72S8  ;  Oregon  Annot.  Laws,  sec.  ISnS; 
Rogers  V.  Brightioan,  10  Wis.  GG ;  Whit-  Pa.  Laws,  1887,  c.  89,  sees.  1,  10  ;  R.  lal. 
ney  V.  Tntynor,  74  Wis.  293.  Fab.  SUt.  c.  214,  sec.  89  ;  S.  Car.  (leii. 
Sec.  4070.  It  it  farOier  provided  intkii  Stat  se<-.  2231;  Tex.  Code  Crim.  Proc 
Stale  that  no  ytrty  or  person  from  whom  a  art  730  (4)  ;  Utah,  Crim.  Code,  art.  P, 
person  claims  title,  can  leslifi/  as  to  an^  sec.  5108  ;  Vt.  Kev.  Lnwa,  sec.  165.5; 
■ ■■',   an  aijenl  of  the  adeerse  Vo.    Code,    1887,   sec    3897  ;    W.    Ye- 
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§  330.  Smm  •DbjMt.  The  role  of  the  eommoD  lair  goes  still 
further  in  regard  to  partUt  to  the  record  in  not  compellijtg  them, 
in  trials  hy  jarj,  to  give  evidence  for  the  opposite  party,  against 
themselveB,  either  in  civil  or  in  criminal  cases.  Whatever  may 
be  said  by  theorists,  as  to  the  policy  of  the  maxim,  J!femo  tenetur 
teiptum  prodere,  no  inconvenience  has  been  felt  in  its  practical 
apjilicatioo.  On  the  contrary,  after  centuries  of  experience,  it 
in  still  applauded  by  judges,  as,  "  a  rule  founded  in  good  sense 
and  sound  policy;"*  and  it  certainly  preserves  the  party  from 
temptation  to  perjury.  This  rule  extends  to  all  the  actual  and 
real  parties  to  the  suit,  whether  they  are  named  on  the  record  as 
such  or  not' 

§  331.  Corponton.  Whether  corporatort  are  parties  within 
the  meaning  of  diis  rule  is  a  point  not  perfectly  clear.  Corpora- 
tions, it  is  to  be  observed,  are  classed  into  public  or  municipal, 
and  private,  corporations.  The  fonner  are  composed  of  all  the 
inhabitants  of  any  of  the  local  or  territorial  portions  into  which 
the  country  is  divided  in  its  political  organization.  Such  are 
counties,  towns,  boroughs,  local  parishes,  and  the  like.  In  these 
cases,  the  attribute  of  individuality  is  conferred  on  the  entire 
mass  of  inhabitants,  and  again  is  modified,  or  taken  away,  at  the 
mere  will  of  the  legislature,  according  to  its  own  views  of  public 
convenience,  and  without  any  necessity  for  the  consent  of  the 
inhabitants,  though  not  ordinarily  against  it.  They  are  termed 
qua»i  corporations;  and  arc  dependent  on  the  public  will,  the 

I  Womll  *.  Jones,  7  Bing.  SSfi,  per  Tindal,  C.  J. ;  Rtx  «.  Wobum,  10  Eut,  403, 
p«r  Lord  Ellanboixragh,  C.  J.  ;  Commonwwltb  o.  Msreh,  10  Pick.  S7. 

*  Hex  V.  Wobnrn,  10  East,  S96  i  Mauran  v.  Lamb,  7  Cowen,  171 ;  Appleton  v.  BajA, 
7  Uwe.  131 J  F«m  o.  Granger,  3  Campb.  177. 

Cf-U.  c.  130,  MO.  19  ;  W««h.  HiU'e  Code,  Euloff  v.  Peoplf,  45  N.  Y.  213  ;  Caltint 

vi)l.  2,  sec.  1307 ;  Wiao.  Rot.  Stat.,  sec  C  SUte,  18  Ohio  SL  S88. 

4071,  It  is,  hoB-Bwr,  heli  th»t  if  the  dsfen- 

Fnr  the  fitatntea  at  large,  and  dacUions  dant  in  a  criminal  cnse,  or  either  party  to  a 

affecting    thii    point,   tee   ptuC,   vol.   iii.  civil  suit,  gnes  on  tbe  stand  as  a  iritnrsa 

■re.  39  a.     It  mar  be  daubtsJ  whether  in  his  own  behalf,  he  wuives  all  the  rights 

any  atatutorj  proTimon  wonid  be  able  to  nbich  an  unlinary  witnesa  would  have,  a* 

prevent  the  jury  from  taking  a  bias  agaiost  well  as  hia  right  to  refuse  to  testify  in  the 

a  defendant  who  should  tefuao  to  eiplsin  case,  and  must   answer  questions  which 

thn  siiapicioui  (acta  aiiaiuBt  him  by  going  tend  to  criminata  turn,  or  which  relate  to 

on  the  stand.     Cf.  Com.  v.  Marao,  130  confideiitial  communications  witll  bis  at- 

)Ir99.  asi ;  People  r.  Jones,  24  Mich.  215.  tomey,  if  the  [|Uestiona  relate  to  matten 

Wiirther,  where  the  atatute  doea  not  pro-  material  to  the  caiiae  in  band  (Com.  o. 

hibit  any  adverae  inference,  Fiom  the  fact  Mullen,  97  Moss.  G15  ;  Com.  v.  Morpui, 

that  the  prisoner  doe«  not  take  the  stand,  107  Id.   190;   Wobnm  v.  Henahaa,  101 

tha  failura  raiars  a  preaumption   against  Mass,  193  ;   HcGarry  c.  P^eople,  2  Lan*. 

him,  SM  Stat*,!-.  Lnwrence,  67  Me,  67*.  (N.  Y.)  227),  and  may  he  impeached  like 

pro.  ;  l'eo])le  D.  Tyler,  36  Cal.  622  ;  Cran-  an  ordinar}'  nitneis.     Com.  v.  Bonner.  BT 

dull  u.PeoplcS Lansing  (tf.Y.),  309. cmCm.  Mass.  5S7 ;  Bnmdou  v.  People,  42  N.  Y. 

And  see  also  SUte  d.  Cameron,  40  Vt.  6&£  ;  29S. 
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iohabitants  not,  in  general,  deriving  any  private  and  personal 
rights  under  the  act  of  incorporation;  its  office  and  object  being 
not  to  grant  private  ri^ts,  bat  to  regalate  the  manner  of  perform- 
ing public  duties.*  (a)  These  corporations  sue  and  are  sued  by 
the  name  of  "  the  Inhabitants  of  "  such  a  place ;  each  inhabitant 
is  directly  liable  in  hia  person  to  arrest,  and  in  his  goods  to 
seizure  and  sale,  on  the  execution,  which  may  issue  against  the 
collective  body,  by  that  name ;  and  of  course  each  one  is  a  party 
to  the  suit ;  and  hia  admissions,  it  seems,  are  receivable  in  evi- 
dence, though  their  value,  as  we  have  seen,  may  be  exceedingly 
light"  Being  parties,  it  would  seem  naturally  to  follow,  that 
these  inhabitants  were  neither  admissible  as  witnesses  for  them- 
selves, nor  compellable  to  testify  against  themselves;  but  con- 
sidering the  public  nature  of  the  suits,  in  which  they  are  parties, 
and  of  the  interest  generally  involved  in  them,  the  minuteness  of 
the  private  and  personal  interest  concerned,  its  contingent  char- 
acter, and  the  almost  certain  failure  of  justice,  if  the  rule  were 
carried  out  to  such  extent  in  its  application,  these  inhabitants  are 
admitted  as  competent  witnesses  in  all  cases,  in  which  the  rights 
and  liabilities  of  the  corporation  only  are  in  controversy.  But 
where  the  inhabitants  are  individually  and  personally  interested, 
it  is  otherwise.' (5)    Whether  this  exception  to  the  general  rule 

1  Ansell  ft  Ames  on  Corp,  16,  17 ;  Bamford  v.  Wood,  13  Han.  193.  The  obser- 
ratioDS  In  the  text  are  applied  to  American  corjiorationB  ol  b  political  clmracter. 
Whether  a  municipal  iiorporation  can  in  eveTj  cub  lie  dUsoWeJ  by  an  act  of  the  legis- 
lature, and  to  what  extent  such  act  of  diuolatiou  ma;  conBtitiitiooall;  operate,  ara 
qaestiona  irhich  it  ia  not  □ecesaary  here  to  discuaa.  See  Willcoclc  on  Municipal  Cor- 
porations, pt.  1,  S  S52;  Terrstt  d.  Taylor,  S  Cranch,  13,  61;  Dartmouth  College  r. 
Vfoodward,  «  Wheat.  618  ;  638,  863. 

»  Supra,  §175,  ando. 

*  Swift's  Erid.  57  ;  Rez  e.  Mayor  of  Loodon,  2  1^-r.  231.  Thua  an  inhabitant  ii 
not  competent  to  prove  a  way  by  prescription  for  all  the  inhaUtnuts,  OdioiHB  D.  Wade, 
8  Pick.  513  ;  nor  a  right  in  all  the  inhabitants  to  lake  ihell-aBh,  Lufkin  n.  Haakell, 
8  Pick.  S56  ;  for  iu  auch  casea,  by  the  common  taw,  the  record  would  be  evidence  of 
the  euatoiQ,  in  favor  of  the  witness.  This  ground  of  objection,  however,  is  now  re- 
moved in  England,  by  Stat.  3k  iW.  IV.  c  43.  The  same  principle  is  applied  to  any 
private,  joint,  or  common  interest.  Parker  v.  Hitchell,  11  Ad.  k  El.  783.  See  bIbo 
Prowit  V.  Tilly,  1  C.  &  P.  HO  ;  Ang.  t  Ames  on  Corp.  aBO-394  ;  Connecticut  «.  Brad- 
iah,  11  Mass.  S9S;  Gould  v.  James,  6  Cuwen,  3SI);  Jacobson  u.  Fountain,  2  Johna. 
170 ;  Waller  e.  Govemon  of  the  Fonndltng  Hospit^  Peake'a  Caa.  163  ;  in/ra,  {  J05. 
In  the  English  conrta,  a  distinction  is  taken  between  mltd  and  ratable  iahabitaoca, 
the  former  being  held  inadmissible  aa  witneaaea,  and  the  latter  bping  held  competent ; 
and  this  diatinction  has  been  recognized  in  some  of  our  own  courts;  though,  apon  the 
grounds  stated  in  the  text,  it  does  not  seem  nppUcnble  to  onr  institution  a,  and  is  now 
generally  diaregarded.  See  Commonwaalli  ».  Baird.  4  S.  ft  B.  1*1  ;  Falla  r.  Belknap, 
]  Johns.  i&6,  ISl  ;  Corwein  i>.  Hamea,  11  Johaa.  7S;  Blood(;ood  o.  Jamaica,  12  Johna. 
235;  tapra  {  175,  n.,  and  the  casea  above  cited.  But  in  Enf^land,  rated  inhabitnntn 
ara  DOW  by  atatntea  made  competent  witnesaaa  ou  indictmenti  for  uon-npalr  of  liridgea 
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was  Bolely  created  by  the  statutes,  Thich  have  been  passed  on 
this  subject,  or  previously  existed  at  common  law,  of  which  the 
statutes  are  declaratory,  is  not  perfectly  agreed.*  In  either  case, 
the  general  reason  and  necessity,  on  which  the  exception  is 
founded,  seem  to  require,  that  where  inhabitants  are  admissible 
as  witnesses  for  the  corporation,  they  should  also  be  compellable 
to  testify  e^inst  it.     But  the  point  is  still  a  vexed  question.' 

§  332.  fiuns  aabjAot.  Private  corporationt,  in  regard  to  our 
present  inquiry,  may  be  divided  into  two  classes;  namely,  pecu- 
niary or  moneyed  inttitutiona,  such  as  banks,  insurance,  and 
manufacturing  companies,  and  the  like,  and  institutions  or  eoeie- 
tiesfor  religious  and  charitt^le  purpo»e».  In  the  former,  mem- 
bership is  obtained  by  the  purchase  of  stock  or  shares,  without 
the  act  or  assent  of  the  corporation,  except  prospectively  and 
generally,  as  provided  in  its  (barter  and  by-laws;  and  the  inter- 
est  thus  acquired  is  private,  pecuniary,  and  vested,  like  ownership 
of  any  other  property.  In  the  latter,  membership  is  conferred  by 
special  election;  but  the  member  has  no  private  interest  in  the 
funds,  the  whole  property  being  a  trust  for  the  benefit  of  others. 
But  all  these  are  equally  corporations  proper ;  and  it  ik  the  cor- 
poration, and  not  the  individual  member,  that  is  party  to  the 
record  in  all  suits  by  or  against  it'    Hence  it  follows,  tiiat  the 

in  actiona  a^oat  the  tniidrtd,  tmder  tha  ttatnU  nrWintoc  ;  in  actions  Tor  riotoua 
aasemblUa;  in  actiona  against  charch-vardeDa  for  mifiapplicatioti  of  fundi ;  in  anm- 
mtxy  conviction!  under  7  &  8  Oeo.  IV.  c  29,  30 ;  on  the  trial  of  iudictmenta  under 
the  general  hiahwaj  act  and  the  general  turnpike  act ;  and  in  niatters  relating  to  rates 
and  ceasea,  Phil.  *  Am.  on  Evid.  188-138,  895;  1  Phil.  Evid.  ISS-IW.  In  tie 
PraTince  of  New  Brunswick,  rated  inhabitants  are  now  made  competent  witnessea  in 
all  cases  whera  the  town  or  Jiariah  may  in  any  manner  be  affected,  or  wliere  it  may_  b« 
intereated  in  a  pecuniary  penalty,  or  where  its  offlcera,  acting  in  ita  behalf,  are  parties. 
Stat.  S  Vict  c.  i,  March  7,  1816.  In  several  of  the  United  States,  also,  the  inhab- 
itants of  counties  and  other  muaicipal,  territorial,  or  junsi  cor^tatioas  are  axpresaly 
declared  by  statutea  to  be  competent  witnesses,  in  all  auita  in  nhicb  tbe  corporation  ia  a 
party.  See  Maine,  Rer,  Stat  1S40,  c  US,  §  75  ;  Massachusetts,  Rev.  SUt.  c  91,  {  51 ; 
Vermont,  Rev.  St*t.  1889,  o.  81,  {  IH  ;  New  York,  Rev.  Stat.  vol.  L  pp.  *08,  139  (Sd 
ed.)  ;  Pennsylvania,  Dnnl.  Di^.  pp.  215,  918,  1010,  11S5  ;  Michif^n,  Kev.  Stst.  1810, 
c.  lOS,  S  81 ;  Wisconsin,  Rev.  Stat  181B,  c.  10,  g  !1 ;  Id.  c  98,  S  IB  \  Vic^ia,  Rev. 
Stat  1849,  c.  176,  j  17  ;  Miaaonri.  Eev.  Stat  1815,  c  81,  art.  1,  |  35.  In  Hew  Jer- 
sey, they  are  admiaaiblB  in  anita  tor  moneys  to  which  the  county  or  town  is  entitled. 
-Rtv.  Stat.  ISlfl,  tit  81,  c  S,  S  6.  Bee  Stewart  o.  Saybrook,  Wright,  371 ;  Barada  bl 
Catxmdelet,  8  Mo.  S41. 

•  Supra,  %  176,  and  the  caaea  cited  in  note.  See  also  Phil,  ft  Am.  on  Evid.  p.  895, 
n.  (S) ;  1  Phil.  Evid.  87f ;  City  Couneil  t.  King,  1  McCord.  187  ;  Maraden  r.  Stans- 
field,  7  B.  &  C,  815 ;  Rei  v.  Eirdford,  2  East,  559. 

*  In  Rex  «.  Wobnm,  10  East,  396,  and  Rex  v.  HardwIcL,  11  East,  678,  681,  680, 
GSe,  it  waa  said  that  thay  were  not  compellable.  Bee,  accordingly,  PlattduU  «.  Kew 
Paltz,  le  Johna.  305. 

1  Herchanta'  Bank  v.  Cook,  1  Hok.  105.  Tt  has  Wn  held  in  Haine,  that  a  cor- 
pontor,  or  shareholder  In  a  moneyed  inatitution,  is  aobstantially  a  party,  and  tberrfon 
IS  not  compellable  to  trstify  where  the  corporaljon  is  party  to  the  record.  Bank  of 
Ohltowu  V.  Uoulton,  8  Sfaepl.  601,  Bhepley,  J.,  dinenting. 
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declarations  of  the  members  are  not  admissible  in  evidence  in 
such  actions  as  the  declarations  of  parties,*  though  where  a  mem- 
ber or  an  officer  is  an  agent  of  the  corporation,  his  declarations 
may  be  admissible,  as  part  of  the  ret  gestce,^ 

§  888.  GoTponton  «xoltid«d  from  lutaremt.  But  the  membera 
or  stockholders,  in  institutions  created  for  private  emolument, 
though  not  parties  to  the  record,  are  not  therefore  admiagible  as 
witneises;  for,  in  matters  in  which  the  corporation  is  concerned, 
they  of  course  have  a  direct,  certain,  and  vested  interest  which 
necessarily  excludes  thenL*  Yet  the  member*  of  charitable  and 
religiout  toeietietj  having  no  personal  and  private  interest  in  the 
property  holden  by  the  corporation,  are  competent  witneaset  in  any 
suit  in  which  the  corporation  is  a  party.  On  this  ground,  a  mere 
trustee  of  a  savings  bank,  not  being  a  stockholder  or  a  depositor,* 
and  a  trustee  of  a  society  for  the  instruction  of  seamen,"  and 
trustees  of  many  other  eleemosynary  institutions,  have  been  held 
admissible  witnesses  in  such  suits.  But  where  a  member  of  a 
private  corporation  is  inadmissible  as  a  witness  generally,  he 
may  still  be  called  upon  to  produce  the  corporate  documents,  in 

*  atj  Banlc  V.  Bttemnn,  7  Bat.  ft  Johns.  104, 109  ;  Hattford  Bulk  v.  Hut,  3  Day, 
461,  WG  ;  MagUl  v.  EBaffmui,  «  3.  &  B.  317  j  Stewart  v.  Haadngdon  Baak,  11  3.  & 
B.  297  ;  Atkntic  In^  Co.  v.  Conud,  i  Wwh.  C.  C.  flttS,  1177 ;  FurMd  Co.  Turnpike 
Comp.  u.  Thorp,  IS  Conn.  173. 

*  Sujrra,  M  108,  US,  114. 

■  TbU  inle  aitond*  to  the  memben  of  tU  corporations,  having  a  common  fnnd  dis- 
tributable nraong  the  raemben,  and  ia  which  the;  therefore  have  a  private  interest ; 
the  prindpla  of  eiclnsion  appiyiDf  to  all  caasa  yrbere  that  private  lotereat  would  be 
aOected.  Doe  d.  Uajror  and  BoioMM*  of  Staffind  «.  Tooth,  3  Yomige  Ji  Jer.  \d  ;  City 
Ooancil  V.  King,  4  MoCord,  487,  486 ;  Davlea  •.  Morgan,  1  Tyrwh.  4&7.  Where  a  cor- 
poraCioa  would  examine  one  of  its  memben  aa  a  witness,  he  may  he  rendered  compe- 
tent, either  bv  a  sale  of  his  stock  or  Intereet,  where  membenhip  is  gained  or  tost  in 
that  waj ;  or  b;  being  disfranchised ;  which  is  done  by  an  information  Iti  the  catnre  of  a 
gm  toarranto  s^^ainst  the  member,  who  confesses  the  information,  on  which  the  plain- 
tiff obtains  jlulgrDe&t  to  disfmnchise  him.    Ma^or  of  Colchester  v. ,  1  P.  Wms. 

G95.  Where  the  action  is  against  the  corporatiaQ  for  K  debt,  and  the  itockhoMsn  are 
by  stittute  made  liable  for  soch  debt,  and  their  property  is  liable  to  seizure  upon  the 
execution  issued  against  the  corporation,  a  member,  once  tiabl«,  remains  so,  notwith- 
■tanding  his  alienation  of  stock  or  disfranchisement,  and  therefore  is  not  a  competent 
witness  for  the  cor^ratlon  in  such  action.  Hill-Dsoi  Foundry  v.  Havey,  21  Pick.  453. 
But  where  hi*  liability  to  the  ezecotion  iMued  against  the  corporation  is  not  certain, 
but  depends  on  a  special  order  to  be  granted  by  the  court,  in  its  discretion,  he  ia  a  com. 
petont  witness.  Needham  v.  Uw,  13  M.  &  W.  SSO.  The  clerk  of  a  corporation  is  a 
competent  witosM'to  identify  it*  boola  and  verify  It*  records,  slthongh  he  be  a  mem- 
ber of  the  corporation  and  Interested  In  the  *nit  Wiggin  d.  Lowell,  8  Met.  301.  In 
aevaral  of  the  Dnited  States,  however,  the  membera  ofprivnte  corporations  are  made 
competent  witnesses  by  exprss*  stetate*  ;  and  in  others,  they  sre  rendered  so  by  force 
of  gsnaral  statute!,  removing  the  objection  of  Interest  from  all  witnesses.  Supra, 
8  831. 

■  Uiddletown  Savings  Bank  «.  Bat«a,  11  Conn.  619. 

'  Miller  v,  Mariner'i  Chnich,  7  Qresnl.  fil.  See  also  Andenon  «.  Brock,  S  OreeoL 
S43 ;  Wella  c.  Imm,  8  John*.  403  ;  Oilpin  c.  Vincent,  B  Johns.  21B  ;  Nayaon  «. 
Thatcher,  7  Mass.  S98  ;  Comwell  v.  Isham,  1  Day,  35  ;  Richardson  u.  Freeman,  0 
OnanU  07 ;  Wellar  «.  FomvUing  Ho^iit*!.  P^ke't  Ciu.  163. 
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an  action  against  the  corporation;  for  he  ia  a  mere  depositary, 
and  the  party  objecting  to  his  competent^  is  still  entitled  to  in- 
quire of  him  concerning  the  coatody  of  the  documents.*  And  if 
the  trustee,  or  other  member  of  an  eleemosynary  corporation,  is 
liable  to  coats,  this  is  on  interest  which  renders  him  incompe- 
tent, even  though  he  may  hare  an  ultimate  remedy  over. ' 

§  S84.  Hubuid  and  wif«.  The  rule  by  which  parties  are  ex- 
cluded from  being  witnesses  for  themselves  applies  to  the  case 
of  ku^and  and  wife;  neither  of  them  being  admissible  as  a  wit- 
ness in  a  cause,  civil  or  criminal,  in  which  the  other  is  a  party.' 
This  exclusion  is  founded  partly  on  the  identity  of  their  legal 
rights  and  interests,  and  partly  on  principles  of  public  policy, 
which  lie  at  the  basis  of  civil  society.  For  it  is  essential  to  the 
happiness  of  social  life  that  the  confidence  subsisting  between 
husband  and  wife  should  be  sacredly  protected  and  cherished  in 
its  most  unlimited  extent ;  and  to  break  down  or  impair  the  great 
principles  which  protect  the  sanctities  of  that  relation  would  be 
to  destroy  the  best  solace  of  human  existence. '  (a)     [Ed.  This 

*  Bex  V.  Inbabitabts  of  Ifetberthong,  3  M.  &  S.  837  ;  Willcock  on  Mnmoiinl  Cotp. 
S09  ;  Wiggm  d.  Lowell,  8  Met.  SOI. 

*  Bax  V.  8l-  HKiy  Ha^^en,  Bennondsry,  S  Eait,  7. 

'  An  eiception  or  qualification  of  this  rule  U  Bdmitted,  In  cnsN  where  the  htuhud'a 
acconnt-booka  have  bean  kept  hj  the  wife,  and  are  oBertd  in  evideuce  in  an  action 
brousht  by  htm  for  goods  sold,  ftc.  Here  the  wife  ii  held  a  competent  witness,  to  tes- 
tify uiat  the  ■made  the  eatriet  by  his  direction  and  in  his  presence ,'  after  which  hia 
own  iupptetor;  oath  may  be  received,  as  to  the  timea  when  the  charge*  were  made,  and 
that  tbey  are  jiut  and  tme.  Littlefield  e.  Rice,  in  Het.  SST.  Aud  see  Stanton  r. 
WillBon,  S  Day,  37  ;  Smith  v.  Sanford,  12  Pick.  ISO.  In  the  principal  caas,  the  cor- 
rectneaa  of  the  coutmry  decision  in  Cbit  v.  Cornell,  4  Vt.  US,  was  denied.  In  Iowa, 
husband  and  wife  are  competent  witneaes  for,  but  not  egainst,  each  other,  in  erininal 
prosecDtions.     Code  of  18SI,  art.  £361. 

■  Steiu  V.  Bowman,  13  Peters,  22S,  Per  McLean,  J.  ;  Mpra,  {  £64  ;  Ca  IJL  IS  b; 
Davis  r.  Dinwoody,  4  T.  R.  978  ;  Barker  o.  Dixie,  Cai.  temp.  Hardw.  3S4 ;  Bentley  d. 
Cooke,  S  Doug,  422,  per  Ld.  Manaheld.  The  rule  is  the  same  in  equity.  Tawlei  «. 
Young,  13  Ves.  144.     So  is  the  I^w  of  Scotland.     Alison'n  I'ractice,  p.  461.    Seealao 

3  Kent,  Comm.  179,  180;  Commom "'  '     '"    '*  " 

Leigh,  1*2,  144;  Suyderr.  Snyder,  t 
ins ;  Barbat  t>.  Allen,  7  Exchr.  SOB. 


and  wife  aa  wituessea.     There  are,  as  the  and  decisions  at  thii  place,  ainne  the  ma- 

HiitboT  Bays,   two  (trounda  for  exclading  jority  of  them  apply  to  the  ineompeteney 

their  testimony.     First,  a  general  incom-  arising  fmni  interest  in  the  nit.    See  abn, 

peteocy  of  hnshand  and  wife  to  teetify  on  however,  for  some  deciaiona,  mtr,  S  S(>4. 

account  of  their  identity  of  interest  when  In  Alabama,  it  it  httd  that  tlu  kaibaiid  9f  a 

the  other  ia  a  party  to  the  auit  or  inter-  party  can  on^  (ewi/y  rn   ibr  faevr  ni  to 

eated  in  the  ; vent ;    second,   the  disad-  Innuaetimu  in  mhick  M  aeleii  om  her  agait ; 

vantagea  arising  from  allowing  either  to  and  the  wiji  iMnol  annpeleni  at  awitnettfor 

Ustify  as  to  communications  made  in  the  tht  huiliand.     Woods  v.  State,  7S  Ala.  35  ; 

confidencs  of  the  marital  relation,  which  Uosaey  e.  State,  87   Ala.   185.     In   Ar. 

arebereinaftcrrererred  to  as  "confidential  kanaaa  (Code,  sec  3850,  cl.  4),  habamii 

communication!!."      In  the  latter  case  the  and  itift  art  ineomptlent  to  ttitifj  fiir  or 

fact  that  neither  husband  nor  wife  is  ■  a^iWea«io(i«r,  oriufe  eMf^f if mfio/ ea^ 
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subject  has  been  regulated  ia  many  States  by  statutes  which  are 
given  in  the  notes  below.] 

niuiiaifimj  niadt  during  tin  maniagt;  tmt  tucA  ni  in  niiti  Jar  diooret,  or  mitM  ba  the 
eittier  can  latifsfar  the  other  a*  to  anf  haii-  wijt  teddng  prUeclion  againtt  the  kiaband, 
neit  traiuattta  bg  tlie  one  fir  tin  etter  at  or  tn  luiti  oenwen  them  in  eqaity  relating  la 
agent.  See  Collins  V.  Hitck,  81  Ark.  SSi;  the  mi/e'i  teparate  tttate.  AccOTtlingly,  it 
Phipps  V.  Mattin,  33  Ark.  S07 ;  Watkiiis  wu  held  that  the  wife's  testimonjrwu  id- 
V.  Tiimer,  84  Ark.  603.  Id  Caliromia  miniblB,  id  an  action  by  her  a^iust  hec 
(Cir.  Code,  sec,  1881,  cl.  1],  neither  can  be  hnabaod  in  inMlrency,  to  reclaim  a  poi- 
examined  for  or  agaiaet  the  arA«r  without  the  tion  of  hei  estiite.  Spitz's  App.  GQ  Coiiu. 
olher'i  ameenli  nor  can  either  at  ang  time  1S5.  In  Florida  (Laws,  ch.  101,  see.  23, 
letifji  without  theconient  of  the  other  to  any  and  Acts  of  1391,  nee.  102S),  in  nVI 
con/idenliai  communicationi ;  but  Ait  ejdu-  actione  neither  haiband  nor  wife  it  excluded 
lion  doa  not  appli/  to  a  dvil  action  or  pro-  as  a  witneti  in  easti  wherein  either  tnid  has- 
feeding,  bg  one  againtt  the  other,  lur  (o  a  band  or  wifi  it  an  inttretted  party  In 
criminal  proceeding  fir  a  crime  ammiitid  Georgia  (Code,  aec.  86S1,  cL  4),  nohuiband 
bj/  one  agaitut  the  other.  In  criminal  catet  is  competent  or  comptUablt  to  gioe  eaidence 
in  Iht  tame  Stale  (Crim.  Code,  sec.  1322),  fir  or  agairul  hie  mife  in  any  criminal 
ezeepi  with  the  content  of  both,  or  in  eatet  of  proceeding,  nor  ie  a  wife  in  nitv  criminal 
eriminai  violence  ujion  one  bg  the  other,  nei-  proceeding  comptieut  or  amuidlMe  to  give 
Iher  hutband  nor  wife  it  a  eompeleni  witnett  endeaee  for  or  againtt  her  huAand,  but  the 
for  or  agiaatt  the  other  in  a  criminal  pro-  wife  it  competent,  but  not  compeUabie,  to  tes' 
eteding  in  which  one  or  toA  art  partiet.  tij^g  againtt  her  hatband  ti/nm  hit  trial  /or 
Under  thia  saction.  it  haa  been  held  that  any  criminal  offrnce  comnntted  or  attempted 
prooT  ot  repaUtion  in  a  oommanity,  and  to  have  been  committed  upon  her.  In  lIU- 
long  cohabitatinn  and  mingling  in  aociety  nois  (Rer.  Stat  ch.  SI,  sec  G),  neither 
is  BDfflcient  prima  facie  erideDoe  of  mar-  husband  nor  wife  can  at  ang  time  testify  for 
riage  l>atw«en  the  partiea.  Peopla  v.  An-  or  agaiTist  the  other  as  to  nng  trantaction  or 
denon,  26  Cal.  130.  But  there  mnat  ba  eoniieriaiion  occurring  daring  the  marriage, 
tame  prooT  of  the  marriage,  othenise  the  except  in  ernes  whrre  the  wife  would,  If  un- 
person is  a  competant  witusaa.  People  •.  married,  be  plaintiff  or  defendant,  or  where 
AItIsO,  S5  Cal,  280.  The  mla  haa  been  the  aiiioa  is  for  a  personal  wrong  or  injurg 
ertended  so  as  to  exelnda  declantiona  oot  done  bg  one  to  the  other,  or  is  for  the  ntgted 
of  court  made  by  the  wife  to  a  third  pe>  of  the  hutband  to  support  the  wife,  and  except 
•on,  who  introduoea  them  in  eridsnoo.  "•  «»«»  <i>here  the  litigation  is  not  eaneemiag 
People  ».  Simonds,  IB  Cal.  278.  Bnt  in  the  teparale  propertg  of  the  tej/i,  and  tuiti 
another  case  evidence  of  her  acta  and  ei-  ford,rx,ree,  and  except,  also,  in  actions  upon 
damationsatthetimeofafcilling.forwhieh  pot'oet  of  miurance  on  propertg  at  to  the 
her  husband  was  aftenrarda  indiuted,  made  amount  or  value  of  Iht.  propertg  mjured,  or  t- 
in  his  presencesnd  hearing,  waaadmitted.  <^"»*  againtt  earners  as  to  Iht  lost  of 
People  «.  Mnrphy.  46  Cal.  U3.  In  propertg  and  the  amount  and  ratue  thereof, 
Colorado,  the  statulorg  enactmenit  in  flat  "^  '"  <^'  iroMacJioM  wAere  (^  marrud 
regard  art  almost  ptecuelg  similar  to  those  in  "»™«"  aa^  as  the  agent  of  her  hushed,  ,n 
t^ali/bnla  (Oen.  Uwa,  aec.  86*6).  In  aU  of  "hidt  cotes  the  husband  and  wife  vmg 
C^nnecticnt  (Gen.  Sta.  sec.  10B7),  a  wife  "ttifg  for  or  against  the  other  just  as  other 
is  !*  statute  a  competent  witneit  againtt  ier  J^"",  '^f  'J"^  '*'•  «*  ■''*?,  »"'  Pf  ™" 
h^and  in  ang  action  brought  agaiiat  Um  •'.'«'■  '""'x"''  "■  ."•A  '"  '""/V  to  "dmit- 
fir  neeeetariet  /umiAed  her  »*&  Uving  •«>"  "■  C^oerrairon.  of  the  other,  eeen  if 
apart  fiom  him.  In  thit  State  {Sec.  Um,  ^ade  to  third  parties  except  in  suits  betmea 
Tcrfmimd  Irialt  the  husband  or  wife  of  the  <**  *'-4»'^  and  wife,  this  statute  doea 
accuted  is  a  competent  witntst,  but  mag  eleet  not  apply  to  criminal  wma.  Miner  v. 
or  refute  to  lestifg  for  or  against  the  accused.  People,  68  111.  68.  Ihe  siclnaion  con- 
except  that  the  wfe,  when  she  hat  reedtted  «nues  after  divorce  (Grose  v.  Rutledge,  81 
personal  vioUnce  from  her  hushand,  mag  iqmn  111-268),  bnt  only  applies  when  the  hos- 
hit  fn'o/  Me«/or,  be  compelled  to  tettifg  in  the  l»nd  or  wife  is  a  party  to  the  reoord,  even 
same  manner  at  ang  other  untntts.  In  tkit  thongh  be  or  she  may  be  interested  in  the 
State,  it  it  held  at  common  law  that  die  rale-  erent.  Lincoln  Avsnue  ftc  Road  Co.  n 
of  tnidenee  that  the  wi/i  shaU  net  testiff  Hadans,  103  111.  417.  When  neither 
aoaintt  ha  hatband  it  founded  upon  prina-  hosband  nor  wife  are  patties  to  the  aai^ 
fUts  of  public  polirg,  and  is  not  appliaible  in  the  wife  ma^  testify  to  conversationf 
actions  where  the  hatband  and  wife  have  eon-  occorring  dnring  the  existence  of  the 
Jlicling  interttti  and  art  oppoting  partiti,  marriage  relation.     Qalbnith  v.  Ucl^in, 
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§  SS5.  Bxteot  ol  tho  ml*.     The  principU  of  this  rule  requires 

8i  lU.  979.    Uuder  thU  atatnte  it  ia  held  Bomuu  v.  R>;,  IS  Iowa,  270.     In  Kan- 

that  since  the  competcDcy  of  huiband  and  us  (Gen.   Sta.  aee.  £280),  lit  AuaimnJ  or 

wite  ia  made  to   depeLif  upon  the  Bama  tei/e  of  lAe  aeeuud  ia  criaiinal  catet  it  eem- 

rulea  ai  "otbvr  partus,"  the  proriaioDi  of  pttmt  bia  AaU  not  bt  rrquired  toiati/ytx- 

tbe  atatuteg  eicluding  the  evidence  of  par-  etpl  on  behalf  of  iRt  oceaied,  and  tht  negltct 

tiea  when  the  oppoaita  party  represeiita  *  or  refaiai  of  tit  w\fe  to  taiifg  for  her  km- 

decaawd  penon,  apiiHea  equally  to  hua-  band  tluiU  notraitt/atg  prauBtptionofgaill, 

band  and  wife.     Treleaven  t.  Diion,   IIB  wr  be  retired  la  6y  anjr  aitonun  proMoiling 

111.  Ml  ;   Hamman  «.  Sanipsou,  2S  lU.  dk«cu«;  in dvii aOimi (lux.  4418),Aiu6ainf 

App.    lei  ;    Shaw   v.    Schoonover,    130  or   aifi   an   incoupeUnt  to  teitify  /or  or 

HI.   H8,      In    Indiana    (Eav.    Sts.    see  agai'M  taek  olhtr  amaming  iranHirttofu  tn 

601 ),  if  a  hiaband  or  wife  li  a  party  and  »A'™  <««  '":'*'  <"  t^  "S'lt  "/  <*«  o™r,  or 

not  n  comptlent  witneti  in  hit  or  her  aim  be-  lehtn  liti/  art  joint  parliet  or  taee  a  joint 

half,  the  alhtr  it  alio  excluded,  except  tint  inlrett  in  lAa  action  ;  and  neither  ran  at  apf 

the  hiuband  it  a  competent  oilaeMi  in  a  mi',  '''m*  tettifn  at  to  ani/  eo^fiiknttat  cORMuai- 

for  tedxaUien  of  the  wife,  balAeienot  com-  caliant.      Under  the  section  refeirinB  to 

pelent.     lu  tliia  Slate,  it  is  held  that  testi-  coiupetenoy  in  criminal  cases,  it  ia  held 

mony  aa  to  migatiatloua  between  the  boa-  that  the  wife  of  the  accused  iu  a  ctiminsl 

band   and  wife  as  to   a    coureyancc  of  oaae  ia  a  competent  witnesa  for  the  State. 

land  fiom  one  to  the  other  are  not  such  The  ooutt  ceunot  require  her  to  testify, 

communications  aa  to  come  under  the  pro-  but  may  permit  her  to  du  so  voluntarily, 

taction  of  the  statute.     Beitman  v.  Hop-  State  v.  HcCord,  S  Kana.  ISl.     In  Maine 

kins,  109  Ind.  178.     In  Iowa  (Coda,  aec.  (Rev.  Sta.  cb.  134,  eec  19,  and  cb.  82. 

SS41),  neiOier  hiuband  nor  mfe  con  in  anji  sec.  SS),  the  hueband  or  ic'ife  of  the  acatted 

cate  be  a  mtneti  againit  the  other,  except  in  in  a  criainal  aue  li  a  eampelenl  wilnei*  ; 

a  criminal  praeecution  for  a  crime  commitled  and  the  huiband  or  mi/e  of  either  parbf  in  a 

bs  ape  agaiael  the  other,  or  in  a  civil  action  eivH  ease  majr  be  a  mtneei.      Under  thi* 

of  one  agalntt  tht  olhtr;  but  theg  Miw  in  ail  atatnte  It  ia  held  that  if  the  action  ia 

deil  ana  criainal  catet  bt  uu'fneisei  for  each  agninst  the  repreaentBtires  of  a  deceased 

other.    It  ia  held  Ihatnhen  a  wife  teetiHea  persoti,  the  huaWd  or  wife  of  the  opposita 

In  behalf  of  her  husband  the  oredibility  of  party  i*  Dot  competent,  the  competency  in 

hn  evidence  ia  to  be  aulyect  to  the  same  such  case  betng  governed  by  the  rules  aa 

testa  aa  are  applied  to  other  witnesaea.  to  partiea.     Beriyn.  Stevens,  S9  Mc.  290 ; 

State  t>.  Guyer,  t  Iowa,  203.     And  it  is  Jones  v.  Simpson,  69  Me.  180.    The  de- 

ertor  for  the  court  to  inatmet  the  jnty  sign  of  this  statute  ta  to  do  awa^  with  Uie 

that  her  testimony  should  be  examined  incompetency  of  husband  and  wife  as  wlt- 

with  particular  care.      Slate  v.  Bernard,  neasea  at  common  law,  and  not  to  render 

46  Iowa,  234  i   Stats  v.  Collins,  20  Iowa,  them  competent  where  bv  law  their  testi- 

es.      On  the  trial  of  an  indictment  for  mony  woud  be  excluded  on  a  different 

bit«mv  the  legal  husband  or  wife  of  the  ground.      Drew  «.   Roberts,   48   lie.  3&. 

d^iknt  is  a  competent  witness  in  behalf  In  Maryland  (Gen.  Laws,  art.  85,  sec.  1), 

of  the  prosecution.      State  «.   Sloan,  5b  the  unfe  or  Amiani/  of  a  jiarta  to  a  rat  or 

Iowa,   217.      In    an    indictment   agoinst  one  on  whott  bthalf  it  ii  bmaghl,  it  eompetaa 

both  bnabond  and  wife  for  keeping  a  bouse  and  eonptltable  to  Ititify  ;  and  (ax.  S)  in 

where  intoxicating  liqnora  have  been  i)n.  eriminal  proetedingt  the  hatband  i/r  unfa  of 

lawfully  sold,  the  trial  of  both  taking  place  Ike  accuaed  porta  ie  coiapelenl,  but  in  no  cate, 

together,  the  wife  is  a  competent  witnesH  eieil  or  criminal,  thali  any  hatband  or  idja 

for  her  hiuband,  but  her  testimony  uannot  be  comp^ent  la  ditclate  iinjr  oi»i/iifi«(iii/  com- 

be  considered  in  her  own  behalf.     State  r.  nunication   made  by  the  one  to  the  other 

Donovan,  41  lowo,  687.      In  thie   State,  during  the  marriage.      In   Maasachusetts 

there    u   a   fiirlher   proviiion   (Code,  sec.  (Pub.  Sta.  ch.  169,  sec  18),ni!»/iei-iiuiia>id 

3042)  that  neither  hatband  nor  wife  can  be  nor  wife  can  tettifg  at  to  private  concena- 

examimd  in  ang  cate  at  to  any  coniiHunioa.  (job*  tpith  the  other,  and  neither  is  coapel- 

tion  made  by  one  to  the  oAer  while  married,  table  to    bt    a    wUneis    on    any    cnmnoJ 

nor  tiall  theg  aflrr  the  marriage  relation  proceeding  againet  the  other.    As  to  nAat 

ceases,  be  permiUed  to  reveal  in  tetlimong  are  private  convertatiane,  lee  aula,  toD.  iH, 

anj  tueh  omniunicalton  made  mtiVe  the  mar-  note.    In  Michigan  (HowpU'b  Aunot.  Stat. 

riage  nJnisled.     This    seetion    does    not  sec.  7643),  marital  relationthip  doei  Mi  <s- 

rrndsr  the   wife   incompetent,    after    the  dude  any  partg  to  the  proceeding,  bid  «ay 

ilUath  of  her  husband,  to  testify  aa  to  mat-  be  shoion  to  affvA  his  credibilil)  ;  and  alsa 

trnwUehabekoeirof  herowuknowtodgs,  (no.  7C4B,  aa  amended  in  Hichigtn  8«^ 
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its  appiicatioQ  to  all  cases  in  whicli  the  int^reett  of  the  other 

plement,  vol.  S)  ntUher  kmhand  nor  mfi  Uut  tUe  UmitAUoD  is  not  onljr  ezdaded 

tmbttxaminedforaragaiittthtDlkermA-  by  the  phranolocr  of  the  itatute,  but 

oal  lie  oUitr's  anutiU,  excapt  in  ctuei  alttrt  would  be  extremely  difficnlt  of  ftp^lica- 

ti»  came  of  action  it  for  a  pertomai  wrting  tioD,   introducing   ft    Benirat«   additioiul 

done  bg  one  to  lie  other,  or  is/or  tlie  n/iaal  isaue  in  woh  caae  ;  and  that  to  enable  the 

OTTteMCt  to  lapport  tlie  utife  or  children;  and  court  to  judge  u  to  its  character,  theoam- 

ixcept  in  cotes  mhere  either  it  a  party  to  the  munication  irould  have  to  be  disclosed, 

record  in  a  proeteding  where  tie  title  to  the  uid  so  the  very  mischief  committed  which 

leparaie  property  of  Oie  txu  offered  at  a  iras  designed  tJ>  be  prevented.     LeppU  o. 

uifNuiiifie  tubitct-maatr  in  controvern,  Minoeiota  Tribune   Co.,  SG  Hinn.  811. 

in  oppoeition  to  the  claim  or  initrett  of  tie  in  the  oaso  of  Wolford  r.  Famham,  14 

other  oho  it  a  partg  to  tie  record  in  euch  Jlinn.  1GB,  the  oourt  construed  the  statute 

BTOBeedini/;  and  in  ait  each  catet  the  hiu-  g^  holding  that  an  ordinary  mil  action, 

itUMl  or  aije  who  maket  inch  claiM  or  tilU,  whatover  might  be  its  pnrpoae,  could  not 

or  under  or  from  whom  tacit  title  it  derived,  ^  construed  to  be  a  proceeding  "  snpplo- 

i(  at  competent  to  testify  in  relation  to  Ms  mentary  to  execution,"   even   thou^   it 

teparale  property  and  lie  tide  thereto,  itntit-  ^^g  g^^  f^  execution  and  was  in  aid 


Old  the  consent  of  the  other,  who  it  a  partj  ^  j^^ 
to  lie  record.aithoajh  the  marriage  reUUi<m        j^  Miedssippi  (Rev.  Cods,  sec  1601), 

did  not  exitt ;  neither  can,  at  ony  time,  mth-  ^-^j^^  hutband  or  mje  it  a  competent  wU- 

ouJ  the  cimteal  of  both,  be  examined  at  to  j,^^  ^-^  ^^  ^^^^^^  „^,-^  ^^  criminal;    and 

ani/ coi^dential  commumcationt ;  but  in  any  /^a^  ^  ^ggg^  ^^^  gO_  p,  142^   jgc.  1) 

acli-OTi  Sy  either,  in  conitquence  ofaduJtery,  ^j^^  huband  or  uift  U  competent  lotettify 

the  kutbandand  wife  thaU  not  be  canpetenlto  ,-^  /,U  or  her  own  lieAalfat  againti  the  other 

teiti/s.    Previous  to  the  enactment  or  this  -^  ^  cwKrown-.y  beluten  them  ittooloing  the 

ststutethecourtsorequityiwd  assumed  the  property  of  either,  or  their  marital  relationt, 

power  to  call  the  ^rties  as  witnesses  when  ^  ^  eiutoiy  of  their  children,  or  the  cM- 

in  their  opinion  it  was  necessary  to  get  at  Jreno/eitierofliem,or  thtpropertg  fftMe 

the  facts  of  the  case,  and  this  sUtuts  does  fjiU^^a  of  either  0/  then.     In  Missouri 

not  take  away  the  power  from  the  coart.  ^Sev.  Sts.  sec  8923),  tnarried  women  are 

Hamilton  iL   Hamilton,   37    Mich.   60G.  „uid»  competent  in  any   cioil  tuii  by  or 

Uoder  the  statute,  as  above  recited,  it  is  againtt  their  hatbandt,  whether  joinai  or 

held  that  when  the  litigation  is  between  not  cu  a  party,  in  the  following  catet,  lount.- 

husband  and  wife  and  relating  to  title  to  J^Vrst,  in  actions  upon  poiiciei  of  insurance 

their  separate  property,  they  can  testify  o/"  property  to  far  ae  relatet  to  the  amount 

without  the  consent  of  the  other,  even  as  and  value  of  tie  proper^  alleged  to  be  in- 

to    commonications    made    conGdentlally  jured   or   detlroi/td ;    teeond,   in    actiont 

during  the  exiatonce  of  the  marriage  re-  againtt  carriert,  to  far  at  relatet  to  the  late 

lation.     Hunt  v.   Eaton,   G6   Uieh.   362.  of  property  and  Ae  amount  and  value  tier*- 

But  except  in  such  litigation  neither  death  ^;  third,  in  all  butinett  traniactioni  con- 

nor  divorce  can  render  either  of  them  com-  ducted  bg  the  married  imman  at  the  agent 

potent  to  testify  as  to  such  confidential  of  her  hutband;  and  a  married  man  i>-'- 


communications.  Hitchcock  ».  Moore,  uarly  competent  wian  Aa  acls  oj  ajeat  of 
70  Mich.  112;  MayTiard  v.  Vinton,  68  Sis  ici/e  ;  iuJ  no  mon-ied  uwman  con,  loAiie 
Mich.  139.     In  actions  for  criminal  con-    tie  rdatioa  txitt;  or  luhtajMBtty,  tettify  to 


veraation,  the  husband  canuot  testify,  nor  any  admitsiont  or  concertationt  of  her  but- 

can  the  wife  testify  for  him.     Qleason  v.  band,  whether  made  to  hertelf  or  to  third 

Enapp,  66  Mioh.  291;  Mathews  r.  Yerex,  partiet.     Under  this  statute  it  is  held  that 

t8  Mioh  361  ;  Cross  «.  Cross,  GG  Mich,  the   wife  is   a    oompetent  witness  wheu 

280.     See   also,  on  this  section,  Perry  n.  joined  with  her  husband  as  a  party  to  a 

Lovaioy,  *9  Mich.  629;  Hubboll  v.  Grant,  suit,  eloept  na  to  oommuuications  between 

89  Mich.  641;  Whiten.  Koss,  47  Mich,  the  two.    Buck  r.  Ashbrook,  Gl  Mo.  688  ; 

17a.     lu  MLoneeoU  (Statutes,  sec  6084),  Tingley  v.   CowgiU,  48  Mo.  391.     And 

adatuterimiiarlotietialvieo/Califtrmia,  also,  where  either  of  them  is  a  nnntnal 

jiovt  quoted,  U  enacted.     8Ut«  ».  Ann-  party  to  the  rait.     Haerlo  ij^ihn,  B.-i 

sUODR,  4  Minn.  2G1.     Under  this  itaWte  Mo.  202 ;   Staffen  0.  Bauer,  TO  Mo.  396  ; 

it  is  held  that  any  commnnication   be-  Fiaher  r.  New  Orleans  Anchor  Line,  IE 

tween  husband  and  wife  U  excluded  by  Mo.  App.  577.     When  the  bosband  and 

the  sUtute.    The  court  diwsnsses  the  que*-  wife  are  opposite  parties  in  a  suit,  neither 

tion   as  to   whether    the  eommnnication  can  teatity  as  to  communications  made  by 

must  be  of  a  oonMBntlal  nature,  and  hold*  one  to  the  othw.    Moore  1,  Moore,  CI 
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part;  tre  involved.     And,  therefore,  the  wife  is  not  a  competent 

Ho.  118.  Ths  tuoiriBge  of  a  woman  plain-  huband  and  ai/e  art  compHent  witnates 
Xift  pending  her  salt,  will  not  render  her  fir  or  aaaitut  tarh  other  in  all  cata  ami  or 
incom)ietent  to  t«tif;.  CWletv.  3L  L.  eriiii!nai,ezceptlhal  millKrihall  brimoKied 
&  I.  M,R.  R.  Co.,  58  Mo.  458.  Id  a  (o(«f|/jrn»(oanj  XiKHHeiKw  cwinermdon, 
recent  ewe  in  MUaouri,  it  waa  held  that  Iftter  or  other  romnumicatien  made  to  lit 
where  the  wife  sues  for  her  di«tribntivo  "ther  or  to  ancther  perion,  or  at  to  aay  mat- 
ghara  of  her  htisband'a  ettate  after  hb  f"  which  in  ihe  opinion  of  the  court  joauld 
death,  and  aftet  the  creditor*  h»»o  beeu  *«  'Ao«j*(  to  be  a  violaiion  of  marital  confi- 
paid,  she  ia  not  reuderad  incompetent  by  denee.  Under  tJiia  itatnte  it  is  held  that 
aectiou  401Q  of  the  lieviMd  Statute*,  w-  ^'^^  P*!'":?  "f  the  Fitatntm  of  New  Hamp- 
lating  to  decesMd  parties.  Hojt  d.  Davis,  »1'>™  o°  ^^  point  "  to  ""''•  U"*  hoatand 
80  Mo.  App.  813.  If  the  wife  be  an  in-  and  wife  cflropetenl  witnewesfbrorsgainst 
competent  witness,  the  husbaod  should  *Mh  other,  jaat  as  though  they  were 
prouerlybe  eiclnded  from  testifying.  Har-  <tf»nasrs,  except  in  the  single  case  where 
rington  V.  Sedalii,  98  Mo.  689.  In  ihii  ttis  court  can  see  it  would  lead  to  the  rio- 
State  (section  4218),  in  cnmiBoi  ca»M  the  liHon  of  mmiei  confldBDCB.  They  are  to 
hutband  or  wife  of  the  accuied  it  competent,  M  allowed,  but  not  compelled,  to  testify 
bttt  Ihe  relalionehip  mag  be  ihown  for  the  for  or  against  each  other  in  all  case*,  jnst 
pvrpoM  of  affecting  the  crtdibilita  of  the  like  peraons  in  no  way  related  to  each 
milneii ;  neither  the  hatband  nor  wife  of  the  Other,  with  this  single  exception!  »>d 
aecuied  can  be  regvirtd  to  tettify,  but  this  marital  confidence  must  be  Bomsthiug 
either  way,  at  the  option  of  Ihe  defmdanl,  confided  by  one  to  the  other  simply  and 
'  '"  s  Ail  beha^,  or  on  behalf  of  a  eo-  specially  ss  husband  and  wife,  and  not 
It,  and  i>  then  liaHe  to  erott-exam-  what  would  be  communicated  to  any  other 
,  and  nay  bt  contradicted  and  person  in  the  same  circumstances.  Clem- 
impeaiAed  M  any  other  KMfnew  in  the  eate ;  enCs  n.  Manton,  G2  N.  U.  38.  In  Hew 
amjidential  commviicaiimt  betmen  them  Jersey  (Eev.  roL  1,  p.  S7S,  sec.  6), 
ore  iiKOtnpeteT^  in  criminal  catet,  and  the  haibiBul  or  wife  of  partite,  or  of  any 
further  (see.  1219).  if  the  accaied  thall  not  penon  intereiled  in  the  nil,  ii  a  competent 
avail  hiiKielf  or  herself  of  Ihe  tatimonp  of  and  compellable  witneu  on  behalf  of  any 
'  (is  m/e  or  hmband,  on  the  trial,  it  thaitnot  porty  lo  the  proceeding;  but  no  hutband  or 
be  conetned  to  affect  the  innoesnce  or  guilt  w\fe  ii  compettnl  or  compellable  for  or 
of  Ihe  accuied,nor  to  raite  any  preiuinption  againtt  the  other  in  any  eriminal  proceeding, 
of  guilt,  nor  be  rtfemd  to  ba  any  allomeg  in  or  in  any  proceeding  for  divorce  on  aocouot 
(As  cose,  nor  be  coruiderta  bi/  the  court  or  of  aduilerii ,  except  to  prove  the' fad  of  mar- 
jury  before  whom  the  trial  laJcee  place.  In  riagt ;  and,  another  tectioa  (p.  1818,  sec.  1) 
Montana  (Coda  of  ClT.  Pn>c.  WC.  849),  give*  the  right  to  either  in  a  criminal  action 
anprovieione  tintilar  to  thote  of  California,  to  prove  the  fact  of  marriage.  Later  enact- 
In  Hebraaka  (Civ,  Code  Proc.  sec.  828,  mtnte  alto  provide  (8opp.  Rct.  p.  287. 
d.  S),  conmuNicad'ans  nuufs  by  fie  one  fa  title  Evidence)  thiu  the  aboot  recited  itat- 
the  other  during  Ote  marriage  are  exclxided  utat  thall  be  construed  to  authon'xe  hutband 
at  all  timet;  and  (sec.  SSI)  neiMer  can  in  or  wife  in  ani/ criminal aelion  againti either, 
any  eate  be  a  uilnesi  against  the  other,  ex-  to  give  evidence  to  preoe  the  fact  of  mar- 
ceptin  a  criminal  proceeding  for  a  crime  riagc;  and  stilt  further,  thai  Bpon  trial  for 
committed  by  one  against  Ihe  other;  but  they  murder  or  manslaughter,  the  hutband  or  wife 
nay  in  ail  criminal  prostiMtioni  be  aitnesiti  of  the  prisoner  shall  be  admitted  to  ttttife 
for  each  other.  Further  laecSS2),ntilhcr  hut-  at  a  witness  upon  mtA  tTial,ifke  or  thi 
band  nor  wife  can  be  examined  in  any  case  at  Boimttert  on  behalf  of  the  oriimer;  andthat 
lo  any  communication  made  bu  the  one  to  the  upon  any  criminal  trial  the  wife  or  huibaitd 
other  while  married,  nor  thall  they,  after  the  ofthepertcai  indicted  or  accuted  thall  bt  ad- 
marriage  relation  eeate,  be  permitted  tore-  milted  to  te^fj)  in  behalf  of  Ihe  pritomer,  if 
veal,  in  teitimony,  any  tuch  communication  produced  at  a  aitnett  by  the  perta*  ac- 
made  while  the  marriage  tubtitted.  InStr  euted.  In  thit  Stale,  6  it  alto  taotttd 
T«dn(Qen.  Stet.  aec.  S403),Mi(A«rcan  tea  (Supp,  Rev,  title  Evid.  6)  Uol  oay  hu* 
witmtt  for  or  againtt  the  other  without  th»  band  or  mfe  may  give  evidtme  on  iheirom 
other's  consent ;  and  neither  can,  without  the  btialf,  or  for  Or  againtt  each  other  in  any 
consent  of  the  other,  be  examined  at  any  pwcteding  for  divorce  om  atxotait  of  adultery. 
line  at  to  communications  made  by  one  to  Under  tbeae  statntea  pre«oos  to  the 
the  other  during  the  marriage.  But  thit  changts  Introdaced  by  the  Mpplementaty 
exception  dott  not  apply  to  a*  action  or  pro-  statates,  abore  atatad,  it  was  oeld  that  in 
ceeding  by  one  againtt  Ihe  ether.  In  New  canity  this  statats  did  not  pioteot  the 
Hampabirs  (Path  Stat.  oh.  23S,  tec  20),    wife  fivm   making  a  d' ''" — 
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witness  ^^inst  any  co-defendaat  tried  with  her  hosband,  if  the 

•olely  to  her  own  conduct  sod  afTecting  App.  198.  Bee  also  De  Mali  t>,  Ds  Mali, 
odIv  her  om  isUnati.  Metier  v.  Metier,  120  N.  Y.  492  ;  WUke  c.  People,  53  N.  Y. 
18  K.  J.  Eq.  270.  It  was  also  held  that  G25.  In  North  Carolma  (Code,  wo.  688), 
the  wife  ia  a  mit  between  othere  may  not  Ae  hutband  or  wife  of  any  parti/,  or  of  any 
teatlfj  to  tnj  mattor  for  which  her  hua-  perMn  i'h  idAow  bekal/  nek  prooteditig  a 
hand  misht  be  indicted.  9tawart  v.  John-  broaght  or  dtJSnded,  are  conatelent  and  com- 
•on,  18  N.  J.  L.  88.  Nor  can  a  hoaband,  ptUabU,  btit  ntitktr  hmband  er  mifi  ii  am- 
io  a  collateral  proceeding,  teetifv  directly  petef  or  eompe/iiii*  to  giot  mridenet  far  at 
as  to  his  wife  being  giiiltj  of  an  indictable  ojainK  lAe  other  in  any  criminal  action  or 
offence.  State  e.  Wilaon,  81  N.  J.  L.  77.  procttding  except  to  prove  the  fact  of  mar- 
Bat  if  the  mMt«r  U  not  iodicUble,  tha  rw/t  in  com  ofbigawty,  or  in  anv  action  or 
huubtnd  ot  wife  betog  witnessea  in  «  case  proceeding  in  cowefwaca  ofadalterg,  or  tn 
to  which  any  other  is  a  party,  may  be  ang  actum  or  procttding  for  divom  on  ae- 
aiked  queationn  Unding  to  caat  discredit  eetoU  of  adultery,  nxctpt  to  provt  tit  act  of 
upon  the  toatimooy  of  the  other  who  ha*  'tamage,  or  tnaiu,  acUim  or  prvctedingfir 
already  teatiBed  in  the  same  case.  Wart  f  « '««'«"'  oferimlnal  amBcrtabo^  Ne 
V.  State,  85  N.  J.  I^  668.  Prior  to  the  kfba^orwifiekaabtcompeUtdtodudoie 
passage  of  section  aU  of  the  anp piemen tair  '"K  ">^*^"»  ctm^mcaUim  madtigont 
acts,  above  stated,  neither  husband  nor  ^^f^,  .  .""r^j  *""  ??^''^ '' ?",  '?*'• 
wife  in  a  auit  for  divorce  for  adultery  was  ^^^)  <*«  *»«*<>»<'  or  «</*  ofthedeftadant 
a  competent  witness  to  proire  or  disprove  "•  •^'»"««  "^  <"^  conptUnt;  but  Aefad- 
the  charge.  Manh  o.  l(sr»h.  29  H.  J.  "reo/»BcA  bUmm  io  te  wjon.nerf  tAafl  nej 
Eq.  296  ;  Doughty  v.  Doughty,  83  N.  J.  '«  "•«'  '".'^  prejudice  of  the  define.  And 
«&.  Under  the  statute  it  was  held  tt2t  i^t^  f^ ''•i'J^^'ob'Croe.-CTmunedaeoaer 
the  wife  U  incompetent  to  tertify  to  a  '''"'""■  ^^fL'^^t' f  "''"''.^""I'S' 
gift  to  her  from  her  husband.  ScEick  t..  ^"^  ""^  P"?^*  husband  or  wife  to  testify 
Droto,  i2  S.  J.  Eq.  858.  Upon  the  qnea-  "  ""  i",?^v"'J^'^J^"','-  ^^■''"}t  * 
tion  of  the  testimony  of  the  S^fe  in  a^suit  g^"^  l^f  N.  C  *56.  In  Ohio  (Ker. 
agalutt  the  hoira-atUw  of  the  deceased  f***' T  ,^  il  *'' T j'"'T^l'^ 
KabMid,  see  Crimmina  ,.  Crimraina,  48  */  ""J"  "«  ™ffl  "■  Jf  "J"^  **  «^  «" 
N.  J.  Eq.  89.  In  New  York  (Bev.  BUt.  ™  ^T"  "/'*<  ff'JXi:^!,^'^ 
Code  Civ'.  Proe.  sec  828),  the  Ub«nd  or  f,l/?^!t^  rf™^»  .L^=Z  i^ZJT^ 

wifto/n  party  ,>fl«™pifenlB,Wss,-  but  "«(«,  Or  «(  done,  m  (i<  tno««  p«Ki.o«  «■ 

i.i.    oBii  _  1  .1 I            A   ■.  -  .   ..! neartng  of  a  third  person  conpefent  le  be  a 

[SBC.  881)  n  Ausoana  or  10/^  IS  nof  compe-  ..      '  ■'    ...       'r    ■    .i        '^      -j..i 

.—  .,  .  ..'r. ■_..  ii.  _1_ .1.  t-^-i  Kilneis,  and  Me  rwe  is  Me  lame  if  lie  mar- 

o/anyproo.«d,nj/oanAd  upon  an  o/;^*  ^^g^    -^       j^    ^  j       ^      .,    ^  ^ 

tim  made  bu  one  to  the  clher  during  mar-  '"  '^  "ffr'Onal  injury  by  either  the  hue- 

riagt.    In  on  acti'on  for  criminal  nnvtrta-  ™^  '^  ™  "'/«  '"  '*<  .<««T-     '^"''*'  *'''• 


on.  rte  piaintik-t  wife  i.  no(  a  competent  «t»tute,  «»  to  most  similar  Inatsnce^ 

mitneu  for  the  plaintiff,  bat  the  iiacompe-  TOroe  i»  held  not  to  render  conipelen'.  .™ 

tent  witneufor  the  difendani  as  la  an;  mat-  tastimonj-  of  the  wife  as  to  mattera  occur- 

ler  in  eontroeeny,  except  that  the  cannot,  ring  during  the  continuance  of  the  mar- 

inithout  the  plaintiffi  consent,  ditcloie  any  ri^e  relation.     Cook  v.  Grange,  18  Ohio, 

confidential  commanicalion  had  or  made  be-  626.     Neither  is  tha  rule  affected  by  the 

(■wen  herielfand  the  plaintiff.   And,f>irtSter  fact  that  neither  husband  nor  wife  is  inter- 

(tec.  715).  the  hutband  or  wife  of  a  per-  ested  in  the  resnlt  of  the  suit,  whether  the 

ton  indicted  or  acciued  of  a  crime,  is  in  all  hnsband  or  wife  be  a  party  to  the  action, 

coiei  a  campclenl  witness  on  the  examination  or  only  interested  in  the  event  of  the  same, 

n-  trial  of  such  person,  bat  neither  thi  has-  the  policy  of  the  role  applies.     Bird  n. 

band  nor  vife  can  be  compelled  to  disclost  a  Haeston,  10  Oh.  St.  41S.    The  evidence 

eonjftiCTfiai  comiBBBicod'on  madt  by  one  to  that  a  third  pereon  was  present  at  the  tiule 

the  other  during  marriam.     Under  this  sea-  of  the  comma  nications,  should  be  offered 

tion  of  the  Code,  the  husband  or  wife  is  to  the  court  and  not  to  the  jury,  as  it  af- 

competent  in  hit  or  ber  own  behalf,  in  an  fects  the  competency  of  the  evidence.     On 

action  where  they  are  co-jilaintifTB  or  eo-  error  it  will  be  presumed  to  have  been  sat- 

defendants.  Bingham  «.  Dubrow,  5  Trans,  isiadnrily  proved  to  the  court    Wester* 
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testimony  concern  the  hasbaod,  thoD^  it  be  not  directly  given 

DMn  t>.  Waitamuii,  Sfi  Oh.  9t  SOO  ;  How>  banalf,  becmnia  in  k>  doing  the  wm  tnti- 

•rd  0.  Brawer,  37  Oh.  St.  iOi.     Ontdda  fying  leunit  tha  interest  of  her  hntbuid. 

of  the  UmitationB  act  forth  in  tha  itatnti^  Whue  he  wu  not  a  part;  to  the  record,  ha 

a  muTJed  woman  ii  competent  to  taatify  to  mm,  ncTerthelew,  interealed  in  the  reanlt, 

all  matlen  within  her  knowledse.     Baan  in  that  hii  wife'a  testimony,  to  the  affEct 

V.  Green,  8S  Oh.  St.  1<4.    A  wife  «u  not  that  the  furniture  wai  not  bia  but  beii,  at 

a  competent  witneaa  for  her  buaband  in  a  the  tixoe  ha  sold  it  to  tb«  defendant  below, 

erimuHd  protacation  until  the  paange  of  tended  to  make  him  liable  for  breach  of  hia 

the  Koent  atatute,  bat  thej  hara  alwa^  implied  wamut;  of  title  in  the  Bale  oT  the 

boui  oompataDt  aa  againat  etch  other  IQ  fumiton  aa  hia  own.    And  it  wob  farther 


criminal  Bcd<Hta  for  peraonal  ittjiiriea  in-  behl  in  Borrell   TowiiEhip  v.  Uncapber, 

flicted  bf  one  npon  the  other.     Whipp  v.  117  Pa.   St.   362,  where  the  action   wu 

Stata,  31  Oh.  St.  S7.    Bee  Staan  t>.  dtata,  branght  in    the  namea  of  the  haal^Dd 

SO  Oh.  St.  8SS.    Am  to  tha  preaence  at  and  wife,  bnt  in  the  right  of  the  wife, 

third  peraona,  either  the  hxebaiid  or  wile  and  for  the  recovery  of  damogea  for  an 

can  be  called  to  tettUj  aa  to  the  known  iuforj   auatained   t^  her,  that  ths  hoa- 

praaenee,  bearing  or  knowledge  of  a  third  buid  waa  merely  joined  in  hia  capici^  a« 

MfaMi.     HcCagne  a.  Miller,  SO  Oh.  St.  hnaband,  and  to  conform  to  the.  nilea  of 

OOE.    The  eompeteucf  of  the  third  peraon,  pleading ;  and  in  roch  ciicuinatincM,  when 

a  rendwa  the  teatitnoiif  ad-  called  to  teatiTj  against  his  wife,  be  coold 

competent  at  the  time  of  not  be  regard^  merely  as  ft  fert;  to  the 

_  ,    r  time  of  the  commnniea-  record  in  order  to  moke  him  competent  aa 

tion  made,  and  not  at  the  time  of  the  trial  a  party  called  for  croateiamination,  bnt 

ofthecaaa.     Neither  wiU  the  death  of  the  ia  incom|ietant  to  deliver  teatimooy  ad- 

third  penoD  aabseqaently  render  the  eri-  verse  to  hia  wife ;  and  the  aame  ia  tme  aa 

denca  incompetent.      Sieving   '■   Seidel-  to  declarations  made  byhim.     Hartin  d. 

meyer,   4   BoU.   213,      In    Pennsylvania  Batt,  1S7  Fa.  St  3S3.   The  case  of  Brack 

(Laws  of  1887,  ch.  89,  aec  S,  cl.  b],  tieitlier  «.  Brock,  IIS  Pa.  St.  113,  holds  that  the 

hMband  nor  Kii/t  ii  ctmpeUM  or  permitUd  wife,  even  after  divoree.ia  Dot  competent  to 

(0  luh/9  agaimt  eaA  otiur,  or  in  tuppori  of  tatiCy  *«  «  "'t^e'  of  »  confidenbal  natiira 

atriinij«lii<a.rgtofod*UtrsaikQtdtoU«,  which  ocoarrod  between  herself  and  her 

5een  ixnmitttd  6v  or  vith  lie  c&er,  exctpt  hasband   during   the  existence  of   their 

Ikat  in  proceedingi  for  doertion  and  main-  marriage  relation.     In  Rhode  laland  <PnK 

tenanee,  and  in  ^f  eriniinal  proceeding  Stat    ch.   21i,   »ec.   86),  in   acH  anatt, 

apainat  eitier  far  bodilg  injury  or  rleltnet  ercqi*  a  pttition  for  diaoret,  Ot  hKiband  or 

atttmpltd,  done,  or  lArtatened  on  lAe  olhtr,  wife  of  et'lW  party  i$  a  eoapOent  anfwn, 

taeh  II  a  annpeunt  wi'tnui  agaiiut  lit  other ;  proaded  liat  mithtr  lAaU  bt  permiOtd  to 

bM  {el.  c)neitluT  hatband  nor  wife  or*  cant-  ?<"  '»*  l^f'^S  ««^"nS  lo  cnmnatt  lU 

^    . ■.,  J  .    ,    .-J.  ,         j^j    ,1  nier,  or  to  aittlott  nnir  tomtnamcation  made 

r-.   «"-,         , .  ,    ,              .f^          f^f^  pajtyUtaproeeeding,  nommcd  or  rml,tt  com- 

l«^S'-^">^}'^ff>\^>P^''.r"^S°PPf'"  "ZZt  aafcomp^Ue  to  giot  a^dma  lie 

^defend,, ,»  vJljcA  com  euhrr  vtayMlS  Jo-e  aa  any  otha  ycitneuim  Ukatf  a/  any 

^^,^"^'   ?^\    ^t^   '^°'"  pony,  Ina  no  hasbond  or  wife  can  bia^ 

gqard  the  interests  of  the  husband  or  wife  as  r^j  ,„  j^^^        co^fide^at  commmica- 

weUwhentheyarenotapartytotbeamtin  EUT  maA  by  one  to  Oe  other  during  titir 

question  aa  when  tbey  are.     Thus,  in  the  marriagi.   In  Tenneasee  {Code,  sec.  *563), 

case  of  Pleaaanton  r.  Nntt,  115  Pa.  St.  ntHher  hnOand  mr  wifi  art  oompettnl  to  (et- 

289,  the  wife,  who  was  plaintiff,  was  called  tify  as  lo  any  maUer  that  ocairTtd  betren 

M  a  witness,   and  under   olyection  and  (2egi,  (,y  eaUe  of  or  im  antepoKt  a/  Ikt 

exception  tertified  in  substance  that  her  mariliu  rtlation. 

linsband,  Aleiandw  W.  Nutt,  porcbsaed  In  Texas   (Rev.   Stat.  ait.  2247],  lia 

tbefnmitnre  for  which  the  suit  waa  brou^t,  Aiu&and  or  mife  o/*  a  parly  to  a  tuit  or  pro- 

■nd  gave  it  to  her.     The  court  held  that  cerding,  or  who  hat  an  tnttral  in  lit  ttsue  to  Aa 

■ha  was  incompetent  tn  thos  prove  title  in  tried,  i*  not  incompeletit  to  Itttify  tiertiM,  ev 
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against  him.^  Nor  is  she  a  iritDess  for  a  co-defendant,  if  her 
testimony,  as  in  the  case  of  a  conspiracy,'  would  tend  directly  to 
her  huslmnd's  acquittal ;  nor  where,  as  in  the  case  of  an  assault,' 
the  interests  of  all  the  defendants  are  inseparable ;  nor  in  any  suit 

1  Hale,  P.  0,  301 ;  Dilt.  Jott.  o.  Ill ;  Sex  i>.  Hood,  1  Mood.  Cr.  Cu.  £81 ;  Rex 
«.  Smith,  Id.  289. 

*  Kex  V.  Loclc«r,  S  Eap.  107,  per  Ld.  EUAoboroiigh,  who  Mid  it  wm  ■  clear  rub  of 
ths  law  of  England.  State  o.  BuTlingbam,  SShepl.  104.  But  wh«re  aeretal  are  jointly 
indicted  for  an  offence,  which  might  have  been  committed  either  by  one  or  more,  aud 
they  are  tried  sepsrately,  it  has  bnn  held  that  the  wife  of  one  is  a  competent  witneu 
for  the  othen.  Commonwealth  v.  Manaon,  S  Aghm.  31 ;  State  v.  Worthing,  1  Hading- 
toQ,  «2 ;  it\frit,  S  SSS,  o.     But  leti  PuUen  d.  People,  1  Doog.  (Mich.)  48. 

*  fiez  V.  Pnderick,  X  Stia.  lOBB. 

eipr  lu  to  aifi/!<f«iifiaf  eonaiiaucadonf  ktWMn  octionj  m  courl  aaaiiut  a  SsTingi  Inititn* 

nici  Ktaband  and  mji;  and  (Crim.  Code,  tion  bv  a  hiuband:  la  recoBtrJbr  mimegM  dt- 

art.  731)  in  enmiW  ca»e»  »eiUier  kv^xad  poMited  fty  Us  wi/i  in  lur  namt,  or  at  her 

aor  ai/t  ran  in  any  cois  latifa  at  (o  onv  money,  Ae  wife  nay  be  a  mtna*  at  if  tha 

commuaiciitioBtiitadebgoiitlothiollierickili)  were  on  unmarried   icdhkir.      Tht  itatula 

married,  nor  cm  tkev  afler  llu  marriagt  re-  dott  Hat  apply  to  etuet  vhert  the  wife  acl» 

lotion  etatea,  bt  madn  oilneMta  at  to  lucA  nerelu  □(  eyent  of  the  hatband.     Martin  «. 

comMUnieatimt  made  nAiU  tht  marriage  n-  Huilbart,  60  Vt  SS7.    Andfiirther  (IjRwi, 

lotion  tubiiiled,  except  i»  tAe  cate  wliere  one  188fl,  No.  IS,  p.  38),  I'n  a  nil  Jbr  gioodt, 

or  lAe  other  it  proteealed  far  on  o^inct,  and  board,  or  anything  elte  fiimiJitd  to  a  wife  for 

lilt  declaration  or  eommanieatioii  made  if  the  her  maintenance  brea^U  agaiatt  her  htabajid, 

wife  to  At  hatband,  or  by  the  hatband  to  tht  tht  wiU  may  be  a  mtneet.    In   Virginift 

mifi,  goet  to  extamait  or  juHi/ji  Ihe  offence  ( Voorh^M  Her.  Cir.  Code,  sec.  2281),  the 

for  which  either  it  on  trtr^;  farther  fart,  ku^iand  caiiaol  be  a  witnatfar  or  againil 

TSA),  the  hatband  or  icifk  may  in  o^  criminal  hit  lelfi,  nor  the  wife  for  or  againti  her  hat- 

atHoat  be  witntita  for  each  other,  but  they  bandj  tut  in  any  cate  where  the  hatband  or 

Aail  in  no  cate  tettify  againil  taA  other,  ez>  wije  may  be  joined  at  plainlifft  or  defen- 

etpt  IB  0  cnninaJ  proitciilionjbr  a.     "  ""         -    ■  ■  -  -  -■ 

■"   "  ■ '■  "  rarton  B.  eoinr>elenl  j..  .,  _, — „^_ 

,_._  .  tt  therein.  In  Frank  c.  lilienfeld. 

It  dit-  88  Qntt.  377,  the  wife  depoaed  neither  for 

in  a  emu  run  or  pro-  ncr  agnlD^t  her  husband,  but  wholly  in  her 

eqaila  proieeuled  in  own  fchttlf,  in  a  suit  in  which  the  huband, 

the  name  of  or  againtt  her  hiMnnd,  u^tthrr  it  Is  true,  was  a  party,  but  in  which  the 

Joined  or  not  m'tA  her  hatband  at  a  porta  in  aoleobjectwastoreschpropertyconcededto 

thite  catet;  in  action*  u/ior  policitt  of  in-  be  her  separate  eatate,  ana  it  was  held  th 


let;  in  action*  upon  poliatt  qT  in-  be  her  separate  eatate,  ana  it  was  held  that 

of  property,  to  fitr  at  re/otea  lo  tAe  her  teatimony  \raa  admiaaible  :  and  a  aimi- 

tad  nalae  of  the  property  alleged  to  lar  decision  waa  made  in  Farley  n.  Tillar, 

-- '  —  deOroyed;  in  action*  againtt  81  Va.  276.     In  Weat  Virginia  (Code,  ch. 

r  at  rtlaln  lo  tht  loii  of  prop-  130,  aec  22),  tht  htubanlTor  wifi  of  any 

inounJ  anrf  oolite  thertaf,  and  paity,  nominal  or  real.  I'n  a  eiml  caie  u  com 


b*  injured  or  deOroyed;  : 
earrien,  to  far  at  rela' 

trty  and  the  anounJ  a  ^.  ^ ^, .. 

(■>  perionai  injury  alleged  to  have  fceen  nu.    ptlait  ti  ^ _„ 

tainnf  by  tht  wife  in  conterjaence  of  the  wrong'  neiia,  except  that  no  hatband  or  wife  ihall 

fid  act  or  neglfxt  ofiuch  cnrrieri ;  in  mnlleri  diiclote  any  coi\fidential  communication  made 

of  butineit  Iranlactiont  where  the  traniaction  by  one  to  tht  other  daring  thtir  marriagt ;  and 

¥>at  had  a»d  conducted  by  tach  married  ao-  (ch.  1G2,  sec.  19)  i'n  cnnuno^  ciuu  the  wife 

man  at  the  agent  of  her  huiband ;  in  actiont  or  huiband  of  the  accuied  hat  tht  right,  at 

where   both  hatband  and  wife   are  property  the  reoueit  of  tht  accuied,  but  not  otherwiie, 

joined,  either  at  plaintiffi  or  d^Janfi.  la  tettify  on  the  aceuied'i  trial.    In  Wiscon- 

Bat  thii  lection  doei  not  authorixe  or  ptmit  sin  (Annot.  Stat.  *ec.  7072),  a  huiband  or 

a  married  woman  te  tettifji  to  admiiiioni  or  wife  it  not  allowed  to  diiclote  a  confidential 

ccncerMationi  of  her  hadand  made  lo  hertdf  communication  made  by  ont  to  tht  other  dur- 

or  to  iMrrl  periont.     Farther  (sec.  1008),  the  ing  their  marriage,  unihoat  the  content  of  tht 

ISiellant  and  libellee  thall  be  competent  wit-  other  t  in  an  action  fir  criminal  convenation, 

neitet  in  iriali  on  libels  for  dicerce,  where  tie  plaintiff's  wife  ii  a  eompeteiu  witneu  for  de- 

eauMollfaed  in  the  libti  it  intolerable  teverily  fendant,  ai  to  ana  k  '" 

«r  miful  destnion.     And  (sec.  8S78J   in  ezce;il  at  aforetaid. 
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in  which  the  rights  of  her  husband,  thoogh  not  a  party,  would  bo 
concluded  by  any  verdict  therein;  nor  may  she,  in  a  Bait  between 
others,  testify  to  any  matter  for  which)  if  true,  her  husband  may 
be  indicted.*  Yet  where  tlie  grounds  of  defence  are  aevtjral  and 
distinct,  and  in  no  manner  dependent  on  each  other,  no  reason  is 
perceived  why  the  wife  of  one  defendant  should  not  be  admitted 
as  a  witness  for  another.' 

§  336.  immKteiial  wh«a  tli«  rsUtlon  bcguL  It  makes  no  dif- 
ference at  tohai  time  the  relation  of  husband  and  wife  commenced ; 
the  principle  of  exclusion  being  applied  in  its  full  extent  wher- 
ever the  interests  of  either  of  them  are  directly  concerned.  Thus, 
where  the  defendant  married  one  of  the  plaintiff's  witnesses,  after 
she  was  actually  summoned  to  testify  in  the  suit,  she  was  held 
incompetent  to  give  evidence.'  Nor  Is  there  any  difference  in 
principle  between  the  admissibility  of  the  husband  and  that  of 
the  wife,  where  the  other  is  a  party.*  And  when,  in  any  case» 
they  are  admissible  against  each  o^er,  they  are  also  admissible 
for  each  other.* 

§  887.  Or  tonnloatod.  Neither  is  it  material  that  this  relation 
no  longer  exUtt.  The  great  object  of  tlie  rule  is  to  secure  domestic 
happiness  by  placing  the  protecting  seal  of  the  lav  npon  all  con- 
fidential communications  between  husband  and  wife ;  and  what- 
ever has  come  to  the  knowledge  of  either  by  means  of  the  hallowed 
confidence  which  that  relation  inspires,  cannot  be  afterwards 
divulged  in  testimony,  even  though  the  other  party  be  no  longer 
living.*  (a)  And  even  where  a  wife,  who  had  been  divorced  by 
act  of  Parliament,  and  had  married  another  person,  was  offered 

*  Den  d.  Stewart  «.  Jotinson,  B  Haniaon,  88. 

*  PbU.  fr  Am.  on  ETid.  ISO,  n.  (2)  ;  1  PhiL  Efid.  7S,  a.  <1).  Bat  where  tha  wife 
or  one  priiKiiiBr  vu  callad  to  provs  an  alibi  in  faror  of  another  jointlj  indictad,  di« 
wm  tield  incompetent,  on  the  (piand  that  her  eriilence  went  to  weaken  that  of  tb* 
witness  a^dnst  ner  hnsband,  by  ghowinf;  that  that  witneu  wag  miataken  in  a  material 
faut.  Hex  o.  Smith,  1  Hood.  Cr.  Caa.  28».  If  the  conviction  of  a  prieoncr,  agauut 
whom  she  is  called,  will  BtrenBthen  the  hope  of  pardon  for  her  hnaband,  who  ia  aireadj 
convicted,  thU  goes  onl;  to  her  credibility.  Rex  v.  Radd,  1  Leach,  IIG,  131.  Where 
one  of  two  persons,  aeparately  indicted  for  the  same  larceny,  has  been  convicted,  his 
wife  is  a  competent  witness  at^inst  the  other.     Rtg,  v,  Wilharaa,  S  C.  A  F.  984. 

1  Fedley  d.  Wellesley,  8  C.  &  P.  SG8.  Thia  case  forma  an  exception  to  the  genera] 
rale,  that  neither  a  witness  nor  a  puty  cftn,  by  bU  own  act,  deprive  the  other  par^  of 
s  right  to  the  testimony  of  the  witnnss.     See  ntpra,  f  167  ;  i'ufra,  S  418. 

*  Rex  V.  Serjeant,  1  R^,  &  H.  3E2.  In  this  caaa,  the  hniband  was,  on  thia  gnmnd, 
held  incompetent  as  a  witness  against  the  wife,  npon  an  indictment  against  her  and 
othera  tor  conspiracy,  in  procuring  him  to  marry  htt. 

*  Rai  V.  Serjeant,  1  «y.  4  M.  363, 

*  Stein  n.  Bowman,  IS  Feterv  200. 

(a)  I^tton  V.  WilMn,  2  Lea  (Tenn.),  An.  1S17,  it  was  held  that  a  hnihtiid  I*  a 
101  ;  Low's  Estate,  Uytick's  Prob.  (Cal.)  competent  witnesa,  after  his  wife's  deUh, 
148.    In  tha  auocestiou  of  Anwa,  83  La.    eonceming  »  claim  against  bei  eatate. 
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as  a  witness  by  the  plaintiff,  to  prove  a  contract  against  her  for- 
mer husband,  Lord  Alvauley  held  her  clearly  incompetent;  add- 
iufi^  vith  his  characteriatic  enei^,  "  it  never  shall  be  endured 
that  the  confidence,  which  the  law  has  created  while  the  parties 
remained  in  the  most  intimate  of  all  relations,  shall  be  broken 
whenever,  by  the  misconduct  of  one  party,  the  relation  has  been 
dissolved.* 

§  S38.  BxoaptloD.  This  rule,  in  its  spirit  and  extent,  is  analo- 
gous to  that  which  excludes  confidential  communications  made 
by  a  client  to  his  attorney,  and  which  has  been  already  consid- 
ered.'  Accordingly,  the  wife,  after  the  death  of  the  husband, 
has  been  held  competent  to  prove  facts  coming  to  her  knowledge 
from  other  eoureea,  and  not  by  means  of  her  situation  as  a  wife, 
notwithstanding  they  related  to  the  transactions  of  her  husband.^ 

§  S3d.  MurUg«  moat  bo  UwfoL  This  rule  of  prot^iction  is 
extended  only  to  lawful  marriages,  or  at  least  to  such  as  are  in- 
nocent in  the  eye  of  the  law.  II  the  cohabitation  is  clearly  of 
an  immoral  character,  as,  for  example,  in  the  case  of  a  kept  mis- 
tress, the  parties  are  competent  witnesses  for  and  against  each 
other.'  On  the  other  hand,  upon  a  trial  for  polygamy,  the  first 
marriage  being  proved  ajid  not  eonUrovertedy  the  woman,  with 
whom  the  second  marriage  was  had,  is  a  competent  witness ;  for 
the  second  marriage  is  void.^  Bat  if  the  proof  of  the  first  mar- 
riage were  doubtful,  and  the  fact  were  controverted,  it  is  con- 
ceived that  she  would  not  be  admitted.'  It  seems,  however,  that 
a  reputed  or  supposed  wife  may  be  examined,  on  the  voir  dire,  to 

*  Monroe  v.  Twistl«ton,  Feake'a  Evid.  App.  Itzzrii.  [zd.],  eiponnded  and  con* 
Bnned  in  Awtaoa  t>.  Ziord  Kiauaird,  3  Eiut,  1B2,  193  ;  per  Ld.  Ellenborongh,  and  in 
Dnkertr.  Haslsr,  Rj.  &  M.  IBS,  per  Best,  Q  J.  ;  Stein  v.  BnwmaQ,  IS  Patera,  228. 
In  the  ease  of  BeTcridKB  v.  Miater,  1  C.  &  P.  Sfll,  in  which  the  widav  of  n  deceased 
pRmuBor  was  admitted  by  Abbott,  C.  J.,  aa  a  witnesa  for  tba  pUintiR'  to  prora  the 
pnmise,  in  an  action  aji^nst  her  hoaband'a  eiecotors,  the  principle  of  the  rule  doM 
not  *e«ta  to  have  received  any  coondention  ;  and  the  point  was  not  aaved,  the  verdict 
being  for  the  defendants.  See  also  Teny  v.  Belchar,  1  Bailey,  DBS,  that  the  rule  ez- 
olndAS  tha  teatimonv  of  a  husband  or  wife  Beparat«d  from  each  other,  under  article*. 
See  farther,  aupra,  J  251 ;  ijtate  n.  Jolly,  3  Dev.  and  Bat  110  ;  Baroes  v.  Camaclc,  1 
Barb.  392. 

*  Supra,  f4  240,  24S,  214,  838. 

«  CoIBn  V.  Jones,  13  I'ick.  US  ;  William  f.  Baldwin.  7  Vt.  BM;  Cornell*.  Van- 
artadalen,  4  Barr,  364  ;  Wl-IIs  d.  Tucker,  S  Bion.  Sfl6.  And  see  Sannden  v.  Mendriz, 
6  Ala.  324  ;  McGuire  d.  Ualotiey,  1  B.  Mour.  224. 

>  Batihews  B.  Oalindo,  4  Bins.  810, 

*  Bull.  N.  P.  387. 

■  If  the  fact  of  the  second  marriage  is  In  oontroveray,  the  same  principle,  it  Menu, 
will  exclude  the  second  wife  also.  See  2  Stark.  Evid.  400  ;  Origg's  Case,  T.  Baym.  1. 
But  it  aeenm,  that  tha  wife,  though  inadmiaiible  aa  a  witness,  may  be  pndueed  in 
court  for  Che  purpose  of  being  identi/tt^  altboogh  the  proof  thus  furuisbed  may  affijt  a 
Oriminal  charge  upon  the  hosbendi  as,  for  example,  to  sliow  that  she  was  the  person 
to  whom  he  was  Grat  married )  or,  who  passed  a  note,  which  he  is  charged  with  having' 
stolen.  Alison's  Pr.  p.  40S. 
VOL.  I.  —  91 
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facts  riiowing  the  invalidity  of  the  marriage.*  Whether  a  woman 
ii  admiuible  in  favor  of  a  man  with  vhom  she  hag  ctdiabited  for 
a  long  time  as  his  wife,  whom  he  has  ccmstantly  represented  and 
acknowledged  as  soch,  and  by  whom  he  has  had  children,  has 
been  declared  to  be  at  least  doubtful.*  Lord  Kenyon  rejected 
such  a  witness,  when  offered  by  tiie  pristmer,  in  a  capital  case 
tried  before  him;'  and  in  a  later  case,  in  which  his  decisions 
were  mentioned  as  entitled  to  be  held  in  respect  and  reverence, 
an  arbitrator  rejected  a  witness  simi  larly  situated ;  and  the  cour^ 
abstaining  from  any  opinion  as  to  her  competency,  confirmed  the 
award,  on  the  ground  that  the  law  and  ^t  had  both  been  sub- 
mitted to  the  arbitrator.'  It  would  doubtless  be  incompetent  for 
another  person  to  offer  the  testimony  of  an  acknowledged  wife, 
on  the  ground  that  the  parties  were  never  legally  mairied,  if  that 
relation  were  always  recognized  and  believed  to  be  lawful  by  the 
parties.  But  where  tiie  parties  had  lived  bother  as  man  and 
wife,  believing  themselves  lawfully  married,  but  had  separated 
on  discovering  that  a  prior  husband,  supposed  to  be  dead,  was 
still  livii^,  the  wcnnau  was  held  a  competent  witness  agunst  the 
second  husband,  even  as  to  facts  communicated  to  her  by  him 
during  their  cohabitation.  ^ 

§  840.  Wb«thu,  npoD  ooiusnt  of  tanabuid,  wlf«  nwy  taatUy. 
Whether  the  rule  may  be  relaxed,  so  as  to  admit  the  wife  to 
testify  against  the  husband,  Sy  At*  eonaent,  the  authorities  are 
not  agreed.  Lord  Hardwicke  was  of  opinion  that  she  was  not 
admissible,  even  with  the  husband's  consent;*  and  this  opinion 
has  been  followed  in  this  country ;  *  apparently  npon  the  ground, 
that  the  interest  of  the  husband  in  preserving  the  confidence  re- 
posed in  her  is  not  the  sole  foundation  of  the  rule,  the  publio 

•  Pnf  I  Cue,  2  Lew.  Cr.Cu.SS8;  Wakefidd'i  Cue,  Id.  270. 

*  1  Pricp,  Si.  80,  per  Thompnm,  C.  B.  If  s  woinui  «ih  u  a  feme  mU,  her  hufattd 
ia  Dot  mdmissible  u  ■  witnea  for  Uie  derendaiit,  to  \\To-n  her  ■  fane  tomt,  tberebr  to 
naninit  her.  Bantley  n.  Cooke,  Tr.  24  Qnx  IIL  B.  a,  oited  3  T.  R.  SSfi,  MS  ;  (.  c 
S  Dong.  123. 

*  Anon.,  cited  'bTBicharda,  B.,  in  1  Price,  83. 

I  Campbell  r.  TwcdiIow,  t  Price,  8],  38,  SO,  SI.  Siohard*,  B.,  obwrred,  thathn 
■bonld  certainlj  hare  done  u  the  arbitntor  did.  To  sdmit  the  witiien  in  auch  a  eaao 
woold  both  eseontaes  immorality,  and  enable  the  parttei  at  their  pleaaure  to  perpe- 
trate fraud,  by  admitting  or  deiiring  the  marriage,  u  maj  anit  tMir  MaTenunce. 
Hence,  cohabitstioa  and  acknonledginent,  ai  bniband  and  wife,  ue  heM  conefaiMTe 
■gainat  the  partlea,  in  all  cuea,  except  where  the  fact  or  the  Incidnltl  of  marriage,  Mich 
H  legitfanaer  and  inheritance,  are  directly  in  controTeray.  See  also  JHtoU  ■.  I>aad- 
better,  4  Piok.  320. 

•  WelUp.  Fletcher,  G  C.  *  P.  IS ;  Wdl«  c  Fiaher,  1  H.  4RobvM,  andn. 

1  Barker  v.  Dixie,  Cu.  temp.  Hardw.  SSI  \  Sedgwick  a.  Walking  1  V«a.  Jnn.  4S ; 
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having  also  an  interest  in  the  preservation  of  domestic  peace, 
which  mi^t  be  distorbed  by  her  testimony,  notvithatandii^  his 
consent.  The  very  great  temptation  to  perjury,  in  such  case,  is 
not  to  be  overlooked.*  But  Lord  Chief  Justice  Best,  in  a  case 
before  him,' said  he  vould  receive  the  evidence  of  the  wife,  if  her 
husband  ccmsented ;  apparently  regarding  only  the  interest  of  the 
husband  as  tiie  ground  of  her  exclusion,  as  he  cited  a  case,  where 
Lord  Mansfield  had  once  permitted  a  plaintiff  to  be  examined 
with  his  own  consent. 

§  841.  'Wbmn  not  putiM  to  rooord,  but  dirwttlr  lnt«Mt»d.  Where 
the  husband  or  wife  is  not  a  party  to  the  record,  but  yet  has  an 
inUrett  direeUy  involved  in  the  suit,  and  is  therefore  incompetent 
to  testify,  the  other  also  is  incompetent  {a)  Thus,  the  wife  of  a 
bankrupt  cannot  be  called  to  prove  the  fact  of  his  bankruptcy.* 
And  the  husband  cannot  be  a  witness  for  or  against  his  wife,  in 
a  question  touchii^  her  separate  estate,  even  though  there  are 
other  parties  in  respect  of  whom  he  would  be  competent'  So, 
also,  where  the  one  party,  though  a  competent  witness  in  the 
cause,  is  not  bound  to  answer  a  particular  question,  because  the 
answer  would  directly  and  certainly  expose  him  or  her  to  a  crimi- 
nal prosecution  and  conviction,  the  otiier,  it  seems,  is  not  obliged 
to  answer  the  same  question.'  The  declarations  of  husband  and 
wife  are  subject  to  the  same  rules  of  exclusion  which  govern  their 
testimony  as  witnesses. 

*  D&TU  V.  Dinwoodr,  <  T.  R.  679,  per  Ld.  Ktnvon. 

*  Pedlejr ».  Wellealey,  S  C.  ft  P.  SB8. 

I  Ex  piria  James,  1  P.  Wnis.  610,  Sll.  Bat  tha  Ii  mtde  competeat  by  itatnte,  to 
mika  diicovery  of  his  estate.     S  Oeo.  IV.  c  IS,  j  87. 

■  1  Burr.  fZl,  per  Ld.  Hsusfield  ;  Davis  v.  Diawoody,  4  T.  B.  67S;  Snyder  e. 
Snyder,  fl  Binn.  483 ;  Langloy  v.  Fishn,  5  Beav.  413.  Bnt  wbera  the  int«re*t  is  con- 
tingent  and  ancertaln,  he  is  sdmiaaibl*.  RlehanUon  v.  Learned,  10  Pick.  361.  Sos 
further,  Hatfield  e.  Thorp,  S  B.  &  Aid.  SS9  ;  Comish  d.  Pagh,  8  D.  ft  R.  85  ;  IS  Vtn. 
Abr.  Efidence,  B.  If  an  attefltinj;  witness  to  a  vill  afterwards  marries  a  female  len- 
tee,  the  legacy  not  beinf;  ^ven  to  her  separate  use,  he  is  inadmissible  to  prove  the  will. 
Hackeoxia  p.  Yeo,  2  Curt,  AOS.  The  wife  of  aa  executor  is  also  incompetent.  Yonng 
>.  fiichards.  Id.  S71.  But  where  the  ststnts  declares  the  legacy  roid  which  is  given 
to  an  attesting  witness  of  a  will,  it  ha*  been  held,  that,  if  the  bnsbend  is  a  legatee  and 
the  wife  is  a  witness,  the  legacy  is  void,  and  tbo  wife  is  admissible.  Winslow  «.  Kim- 
ball, 12  Shepl.  483. 

*  See  PhQ.  &  Am.  on  Evid.  1SS  ;  Den  v.  Johnwn,  S  Harr.  S7. 

<  Alban  v.  Pritchott,  6  T.  R.  680  ;  Denn  ■.  White,  7  T.  R.  112 ;  Kelly  n.  SmalU 
2  Esp.  716  ;  Ball.  N.  P.  28 ;  Winsmore  c.  Greenbank,  Willes,  677.  Whether  where 
the  nnsband  and  wife  are  Jointly  indicted  for  a  joint  oflence,  or  are  otherwise  joint  par- 
ties, their  declantions  are  mutually  receivable  against  each  other,  is  atill  questioned  ; 
the  genenl  rale,  as  to  persona  jointly  concerned,  being  in  favor  of  their  aJmiRSibility, 
and  the  policy  of  tha  law  oF  husband  and  wife  being  against  it.     See  Commonwealth 

(a)  I^baree  r.  Wood,  G4  Vt  4S2.  So,  tntosaction,  or  the  action  is  sgainat  an 
if  the  bnaband  is  incompetent  sa  a  witnea*  ezecntor,  the  wife  is  also  iDCompetent. 
beeans*  he  Is  the  surviving  party  to  some    Berry  v.  Stevens,  6S  Hs.  2B0, 
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§  842.  May  tMtUy  In  oollatetal  promedlnga.  But  thongh  the 
hmband  and  wife  are  cot  admisaiblu  as  witnesses  against  each 
other,  where  either  is  directly  iotei-eated  in  the  event  of  the  pro- 
ceeding, whether  civil  or  criminal ;  jet,  in  collateral  proceedings, 
not  immediately  affecting  their  mutual  interesta,  their  evidence  is 
receivablo,  notwithstanding  it  may  tend  to  criminate^  or  may  con- 
tradict the  other,  or  may  suhject  the  other  to  a  legal  demand.^  (a) 
Thus,  where,  in  a  question  upon  a  female  pauper's  settlement, 
a  man  testified  that  he  was  married  to  the  pauper  upon  a  certain 
day,  and  another  woman,  being  called  to  prove  her  own  marriage 
with  the  same  man  on  a  previous  day,  was  objected  to  as  incom- 
petent, she  was  held  clearly  admissible  for  that  purpose;  for 
though,  if  the  testimony  of  both  was  true,  the  husband  was  charge* 
able  with  the  crime  of  bigamy,  yet  neither  the  evidence,  nor  the 
record  in  the  present  case,  could  he  received  in  evidence  against 
him  upon  that  charge,  it  being  re»  inter  alios  acta,  and  neither  the 
husband  nor  the  wife  having  any  interest  in  the  decision.*     So, 

V.  Robbini,  S  Pick.  63  ;  CoDimoaweBltli  t>.  Brises,  G  Pick.  129  ;  KnDi  v.  Smith,  S 
Uocroe,  3S3,  38i  ;  Tunier  «.  Coe,  G  ConD.  98.  "tbe  derlBntioDS  <^  the  irife,  hoireTer, 
■re  ■dmiBsible  for  or  igainat  the  husband,  wherever  they  constitutB  part  of  the  ra 
gtria  which  are  miilerisl  to  be  proved  ;  as,  wherr  he  obtained  insnranco  on  her  life  a> 
B  person  in  health,  aha  \»in%  in  fact  dismaeit,  Araaon  c  LoKl  Kinnaird,  S  East,  I3S ; 
or,  in  an  action  by  him  against  another  for  beatin;;  her,  Thompson  v.  Freeman,  Skin. 
402  ,  or,  for  enticing  her  awij,  GikOiriat  v.  Bale,  g  Watta,  SoG  ;  or,  in  a  action  against 
him  for  her  board,  he  having  tnmrd  her  oat  of  doors,  Walton  v.  Green,  1  C.  A  P.  621. 
So,  where  aha  acted  aa  hia  agent,  avpra,  S  334,  n. ;  Thomas  v.  Hargrave,  Wright.  hVi. 
But  her  decUrationa  mtule  after  nianiage,  in  reapect  to  a  debt  prerionslj  due  by  hrr, 
ftra  not  admisaihlu  for  the  creditor,  in  an  action  igninat  the  hiiaband  and  wife,  for  the 
TecoTer;  of  that  debt     Brown  e>.  Laselle,  S  BUckf.  147. 

>  Fitch  v.  Hill,  11  Mass.  256  ;  Baring  v.  Reeder,  1  Hen.  4  Mun.  IG4,  168,  )<pr 
Bonne,  J.  In  Oriffin  e.  Brown,  2  Pick.  SOS,  api'nkiDg  of  tlie  caaes  cited  to  thin  point, 
Parker,  C.  J.,  aaid  :  "  They  estnblish  this  principle,  that  the  wife  may  be  a  witness  to 
eicoae  a  part;  aned  for  a  euppoaad  liability,  although  the  effect  of  her  tcatimony  is  tu 
eharge  her  husband  upon  the  skme  debt,  in  an  action  afterwardi  to  be  brought  against 
him.  And  tha  reason  is,  that  the  verdict  in  the  action,  in  which  she  testilieB,  cannot 
be  used  in  the  action  against  her  hashand  ;  so  that,  slthoiigh  her  testimony  goes  1o 
Bhow  that  he  ii  chargeable,  yet  he  cannot  he  prejudiced  by  it,  And  it  may  he  olsen'ed, 
that,  in  theae  rerj  cases,  the  husband  himself  would  lie  a  competent  witneaa,  if  he  were 
willing  to  teetiry,  for  hia  eTidtnce  would  be  a  confession  against  himseir."  William* 
».  Johnson,  1  Stra.  SO*  :  Vowi™  v.  YonnR,  13  Vea.  141  ;  2  Stark.  Evid.  401.  See 
also  Mr.  Harcreve'i  note  [SB]  to  Co.  Lit  fl  J>. 

1  Rei  r.  Bathwick.  2  B.  &  Ad.  639,  647  i  8.  F.  Rax  o.  All  Sainta,  S  H.  &  S.  194. 
In  thia  caaa,  the  preTioua  decision  in  Rrx  n.  Cliviger,  2  T.  R.  2S3,  to  the  effect  that  * 
wife  was  in  every  cane  incompetent  to  give  evidence,  even  tending  to  cnoiiiiateluirbiu- 
band,  was  considered  and  restrictnt  ;  Lord  Etienborough  remarking,  that  the  mle  traa 
there  laid  down  "aomewhat  too  largely."  In  Rei  v.  Hathwiek,  it  waa  held  to  be 
"  undoubtedly  tme  in  the  case  of  a  dinct  charge  and  proceeding  against  hini  for  any 
olfence,"  but  was  denied  in  its  application  to  collateral  matters  But  on  the  trial  of  a 
man  for  the  crime  of  adultery,  the  husband  of  the  woman  with  whom  the  crime  waa 
alleiced  to  liave  been  committed  has  been  held  not  to  be  admisaible  as  a  witness  for  the 
I,  as  his  leatimony  would  go  directly  to  cbuge  the  crime  upon  hia  wife. 
).  Welch,  IS  Shepl.  SO. 
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where  the  action  was  by  the  indorsee  of  a  bill  of  exchange  against 
the  acceptor,  and  the  defence  was,  that  it  had  been  fraudulently 
altered  by  the  drawer,  after  the  acceptance ;  the  wife  of  the  drawer 
was  held  a  competent  witness  to  prove  the  alteration.^  v 

§  S4S.  Bzc«ption«  to  the  role  of  Ncolaalon.  To  this  general 
rule,  excluding  the  husband  and  wife  as  witness^,  there  are  some 
exceptions;  which  are  allowed  from  the  necessity  of  the  case, 
partly  for  the  protection  of  the  wife  in  her  life  and  liberty,  and 
partly  for  the  sake  of  public  justice.  But  the  neceggity  which 
calls  for  this  exception  for  the  wife's  security  is  desciibed  to 
mean,  "not  a  general  necessity,  as  where  no  other  witness  can  be 
had,  but  a  particular  necessity,  as  where,  for  instance,  the  wife 
would  otherwise  be  exposed,  without  remedy,  to  personal  injury."  ^ 
Thus,  a  woman  is  a  competent  witness  against  a  man  indicted  for 
forcible  abduction  and  marri^e,  if  the  force  were  continuing  upon 
her  until  the  marriage ;  of  which  fact  she  is  also  a  competent  wit- 
ness ;  and  this,  by  the  weight  of  the  authorities,  notwithstanding 
her  subsequent  assent  and  voluntary  cohabitation ;  for  otherwise, 
the  offender  would  take  advantage  of  his  wrong.*  So,  she  is  a 
competent  witness  ^;ainst  him  on  an  indictment  for  a  rape,  com- 
mitted on  her  own  person;'  or,  for  on  assault  and  battery  upon 
her;*  or,  for  maliciously  shooting  her."  She  may  also  exhibit 
articles  of  the  peace  against  him ;  in  which  case  her  affidavit  ghall 
sot  be  allowed  to  be  controlled  and  overthrown  by  his  own.^  In- 
deed, Mr.  East  considered  it  to  be  settled,  tiiat  "  in  all  cases  of 
personal  injuries  committed  by  the  husband  or  wife  against  each 
other,  the  injured  party  is  an  admissible  witness  against  the 


*  HcDinui  V.  Dickinaon,  B  Binj^.  IS3. 

>  BcDtley  V.  Cooke,  3  Dong.  i22,  per  Ld.  Hanifield.  In  Sedgwielc  tt.  Watkins.  1 
T««.  19,  Lonl  Thurlow  spoke  of  this  neceHit;  aa  eiteoditig  onlj  l«  security  of  the 
peace,  and  uot  to  a.n  iadictmeat. 

■  I  Ysmfi  F.  C.  154 ;  Brown's  Ciue,  1  Vsntr.  243 ;  1  RnsB.  oa  Crimes,  S73  ;  Wake- 
fleld's  Cane.  2  Uwin,  Cr.  Caa.  1,  30,  27».  See  also  Rq;. ».  Yore,  1  Jebb  &  Symes,  56S, 
fi72  ;  Perry's  Case,  cited  in  UcNally's  Evid.  IBS!  ;  Bex  v.  Setjeut,  Ry.  A  M.  352  ; 
1  Hawk.  P.  C.  c.  41,  g  13  ;  2  Rius.  oa  Crimes,  SD5,  606.  Tbii  cub  may  be  considered 
anomalous  ;  for  she  caji  hardly  be  uid  to  be  his  wife,  the  marriaKS  contriict  hftviog 
been  obteined  by  farce.  1  Bl.  Comm.  443  -,  UcNalty'i  Evid.  17B,  180  ;  8  Chitty's 
Crim.  Lew,  817,  n.  (if) ;  Koscoe's  Crim.  Evid.  115. 

*  Lord  Audley's  Cnse,  3  Howell's  St.  Tr.  402,  413 ;  Hntton,  116,  US  ;  Ball.  S.  P, 
287. 

*  Lady  Lftwley's  Caao,  Bull.  N.  P,  287;  Rez  v.  Ante,  1  Stra.  SSS  ;  Sonle's  CiM,  6 
Qreenl.  407 ;  State  n.  Dhvib,  3  BreTnrd,  3. 

*  WhitehoMse's  Case,  cited  2  Russ.  on  Crimes,  806. 

*  Hex  o,  Dohsrty,  13  Eost,  171 ;  Lord  Vsne's  Case,  Id.  n.  »;  i  Stro.  1202 ;  Iter 
V.  Earl  Ferrers,  1  Bdtt.  635.  Her  aCBdnvIC  is  siso  Bdttiiaeible,  on  an  npplicatioo  for 
an  information  against  him  for  au  attempt  to  take  her  by  fnrce,  contrary  to  articles  of 
separation.  Lady  Lanley's  Case,  Bull.  N.  P.  287  ;  or,  in  a  habeiu  corpus  sued  out  by 
him  for  the  ntne  ol^ect,  Bex  v.  Mend,  1  Burr.  542. 
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other."'  But  Hr.  Justice  Holroyd  thought  that  the  vifs  could 
only  be  admitted  to  prore  facts,  which  could  not  be  proved  by  any 
other  witness.' (a) 

§  844.  BMTftt  tmatm.  The  wife  has  also,  on  the  same  ground  of 
necessity,  been  sometimes  admitted  as  a  witness  to  testify  to 
»eeret  facti  which  no  one  but  herself  could  know.  Thus,  upon 
an  appeal  against  an  order  of  filiation,  in  the  case  of  a  married 
woman,  she  waa  held  a  competent  witness  to  prove  her  criminal 
connection  with  the  defendant,  though  her  husband  was  interested 
in  the  event;*  but  for  reasons  of  public  decency  and  morality,  she 
cannot  be  allowed  to  say,  after  marri^^  that  she  had  no  con- 
nection with  her  husbuid,  and  that  therefore  her  offspring  ia 
spurious.^ 

§  845.  Hl^  trMBon.  In  oases  of  high  tretuon,  the  qnestion 
whether  the  wife  is  admissible  as  a  witness  against  her  husband 
has  been  much  discussed,  and  opinions  of  great  weight  have  been 
given  on  both  sides.  The  affirmative  of  the  qnestion  is  main- 
tained,' OQ  the  ground  of  the  extreme  necessity  of  the  case,  and 
the  nature  of  the  offence,  tendit^;;  as  it  does  to  the  destruction  of 
many  lives,  the  supervision  of  government,  and  the  sacrifice  of 
social  happiness.  For  the  same  reasons,  also,  it  is  said  ttiat,  if 
the  wife  should  commit  this  crime,  no  plea  of  coverture  fdiall 
excuse  her;  no  presumption  of  the  husband's  coercion  shall  ex- 
tenuate her  guilt.^  But,  on  the  other  hand,  it  is  argued,  that,  as 
she  is  not  bound  to  discover  her  husband's  treason,^  by  parity  of 
reason  she  is  not  compellable  to  testify  against  him.*  The  latter 
IB  deemed,  by  the  later  text>writera,  to  be  the  better  opinion.' 

*  1  Eufi  p.  G.  4G(.  Id  WakeMd't  Cue,  3  Lewin.  Cr.  Cu.  387,  Hnllock,  B., 
•zproBaed  bimaeir  to  the  ume  affect,  Bpeakins  of  the  idmiatibjli^  of  the  wife  onljr. 
S  Hairk.  P.  C.  e.  40,  j  77 ;  People,  tx  rtl.  Onboouix  *.  Chegsnj,  18  Wend.  flU. 

'In  Rei  V.  JBKger,  cited  2  Rius.  on  CriinM,  006. 

*  Rei  V.  Beading,  Cas.  temp.  Hurdw.  79,  S2  ;  Rex  >.  liofl^  8  Eaat,  I9S  ;  Comnon- 
weilth  V.  Shepbeid,  0  Binn.  >83  ;  Bute  v.  Pettaway,  3  Hawks,  623.  So,  after  diroro 
a  rinealo,  the  wife  may  be  a  witDess  for  her  late  bnsbaDd,  in  an  autiou  broogbt  bf  him 
against  a  third  person,  fm  criminal  ooDVermtion  with  her  durinK  the  marriage.  Satdjff 
V.  W»le«,  1  Hill  (N.  y.],  03  ;  Dickennan  v.  GntTPs,  6  Cush.  SOB.  So,  it  haa  been  held. 
tbat,  on  an  indictment  agaiiiat  biiu  for  an  asaanlt  and  battery  npoD  bar,  aha  ia  a  com- 
petent witness  for  bim  to  disprove  tbe  eharKB-     State  t>.  Neill,  0  Ala.  OSS. 

>*  Cope  s.  Cope,  1  U.  &  Rob.  209,  274  ;  Goodright  >.  Hon,  Cowp.  594  :  mpra,  |  tS. 
>  Tbwe  aathoiitieii  may  be  wid  to  favor  the  ammintive  of  the  question  ;  3  Rusa.  OB 
Crimes,  607  ;  Bull.  N.  P.  280  i  1  Gilb.  End.  by  Lofft,  253  ;  Mai?  (Mg^t  Otm,  T. 
fiaym.  1  ;  2  Stark.  Erid.  404. 

*  4  Bt.  Comm.  39.  •  1  Btownl.  47. 

*  1  Hale't  P.  C.  48,  SOI ;  2  Hawk.  P.  0.  c.  40,  f  S2 ;  3  Ban.  Ab.  D78,  ttt.  Arid. 
A.  1 ;  1  Chitty'a  Crim.  Uw,  GU5 ;  HcNally's  End.  181. 

*  Roscoe's  Crim.  Evid.  114  ;  Phil,  k  Am.  on  Erid.  101 ;  1  PbiL  Evid.  71.  8«e  alao 
S  StarL  Erid.  404,  n.  (£). 

fn)  The  wife  is  not  a  competent  witness    tnong  her  in  a  Jadldal  proceeding.     Pect> 
againat   the   husband,   in  an   indi.^tment    pie  *.  Catpenter,  0  Barb,  (N.  V.)  680. 
•ffainat  bim  tot  suhoniation  of  peijnrr  to 
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§  846.  Dyinc  dmlantioji.  Upon  the  eame  principle  on  Thich 
the  testimony  of  the  husband  or  wife  is  sometimes  admitted,  as 
well  &B  for  some  other  reaaoas  already  stated,'  the  dginff  deelara- 
Ho**  of  either  are  admissible,  where  the  other  party  is  charged 
with  the  murder  of  the  declarant>(a) 

§  S47.  DUqnaltfying  intaiMt  The  rale,  excluding  parties  from 
being  witneaaea,  applies  to  all  cases  where  the  party  has  any  in- 
terest at  stake  in  ^e  suit,  although  it  be  (Hily  a  liability  to  costs. 
Such  is  the  case  of  a  proehein  ami,'  a  guardian,  an  executor  or 
adminitlrator,  and  so  also  of  trusteet  and  the  affieen  qf  corpora- 
tvmt,  whether  public  or  private,  wherever  they  are  liable  in  the 
first  instance  for  the  costs,  though  they  may  have  a  remedy  for 
leimbursement  out  of  the  public  or  trust  funds.* 

§  848.  PutlM  may  tutlfr  In  o«rt«lii  oum.  But  to  the  general 
rule,  in  regard  to  parties,  there  are  some  exceptioru  in  which  the 
party'a  otm  oath  may  be  recetred  as  competent  testimony.  One 
class  of  these  exceptions,  namely,  that  in  which  the  oath  in  litem 
is  received,  has  long  been  familiar  in  courts  administering  reme- 
dial justice,  according  to  the  course  of  the  Roman  law,  though  in 
the  common-law  tribunals  ita  use  has  been  less  frequent  and  more 
restricted.  The  oath  tn  litem  is  admitted  in  two  classes  of  cases: 
first,  where  it  has  been  already  proved  that  the  party  against 
whom  it  is  offered  has  been  guilty  of  miaa  fraud  or  other  tortious 
and  vnwarrantahU  act  of  intermeddling  with  the  complainant's 
goods,  and  no  other  evidence  can  be  had  of  the  amount  of  dam- 
ages; and,  secondly,  where,  on  general  grounds  of  public  policy, 

1  Sitpra,  {ISO. 

*  Bez  P.  Woodooek,  S  Loach,  SOO ;  HcKiUt'i  Brid.  174  ;  atoop'i  Cue,  Addii. 
SSI ;  People  t.  Oreen,  1  JDenio,  014. 

In  Mumchneetta,  by  force  of  the  itBtatea  reapeotinB  oaati,  a  proAtin  ami  U  not 
liable  to  costs,  Cnndall  d.  Slaid,  11  Met.  288  ;  and  ToaU  therefoTe  aeem  to  be  a  com* 
patent  witness.  And  bj  Stat.  3839,  c  lOT,  g  3,  an  MCfwntor,  administntor,  Kiurdhn, 
or  troitae,  thongh  »  party,  if  liable  only  to  coeta,  is  made  conipet«Dt  to  testiw  to  any 
mattat  known  to  him,  "berore  he  assumed  the  trait  of  his  appomtment."  In  Vii^nia, 
any  auch  trnstee  is  admiasible  a»  a  witneM,  generally,  prarided  eoms  other  perwn  ihall 
flnt  stipalate  in  his  stud  tor  the  coata  tc  which  he  may  be  liable,  Ber.  Slat.  1849, 
0.  178, 1 18. 

t  Hopkins  «.  Neal,  2  Strt.  1028 ;  Jamna  t>.  Hatfield,  1  StM.  G4S ;  1  QUb.  Evid.  by 
Lofft,  p.  225  ;  Hex  v.  St.  Mary  Haedaian,  Bermondsey,  8  East,  7  ;  Whitmore  t.  Wllka, 
I  Hood,  t  M.  220,  asi  ;  Oresley  on  Erid.  242,  213,  Hi  ;  Beilew  a.  Baiael,  1  Ball  A 
Beal.  M  ;  Woltey  v.  Brownhill,  13  PKee.  GIS,  S14,  per  HuUock,  B. ;  Barret  *.  Gore, 
3  Atk.  401  ;  Fountain  e.  Coke,  1  Uod.  107  ;  Roodtitle  *.  Walford,  1  Daog.  ISG.  In 
thit  eountiy,  where  the  party  to  the  record  ia,  in  almoet  every  case,  liable  to  coats  in 
the  fint  initaaee,  in  snita  at  law,  he  can  hardly  ever  be  competent  as  a  witnesa.  Fox 
t>.  Whitney,  IS  Uass.  118,  121  ;  Semn  r.  Dillingham,  12  Mass.  380.  See  also  WiUIa 
on  Tnutees,  pp.  287-236  ;  Freu  p.  Erertson,  30  Johns.  142 ;  Bellamy  v.  Oaini.  S 
fiich.  S&4  Iiupni,  i  3SS  and  n.]. 

(a)  Stat*  «.  Ryan,  SO  La.  Afc  PL  II.  1170. 
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It  is  deemed  esfiential  to  the  purposes  of  justice.^  An  example 
of  the  former  class  is  given  in  the  case  of  tiie  bailiEfs,  who,  in  the 
Beirice  of  an  execution,  having  discovered  a  eum  of  money  secretly 
hidden  in  a  wall,  took  it  away  and  embezzled  it,  and  did  great 
spoil  to  the  debtor's  goods ;  for  which  they  were  holdeu  not  oolj 
to  refund  the  money,  but  to  make  good  such  other  damage  as  the 
plaintiff  would  swear  he  had  sustained.^  So,  where  a  man  ran 
away  with  a  casket  of  jewels,  he  was  ordered  to  answer  in  equity, 
and  the  injured  party's  oath  was  allowed  as  evidence,  in  odium 
tpoliatoris.*  The  rule  is  the  same  at  law.  Thus,  where  a  ship- 
master received  on  board  his  vessel  a  trunk  of  goods,  to  be  cai^ 
ried  to  another  port,  but  on  the  passage  he  broke  open  the  trunk 
and  rifled  it  of  its  coutonta,  in  an  action  by  the  owner  of  tiio 
goods  against  tiie  shipmaster,  the  plaintiff,  proving  aliunde  the 
delivery  of  the  trunk  and  its  violation,  was  held  competent  as  a 
witness,  on  the  ground  of  necessity,  to  testify  to  the  particular 
contents  of  the  trunk.*    And,  on  the  same  principle,  the  bailor, 

1  Tsit  on  Evid.  2S0. 

1  Childraiu  «.  SaibT,  1  Tem.  207  ;  h.  o.  1  Ea.  Cl  Ab.  229. 

*  Anon.,  cited  per  the  Laid  Keeper,  in  E.  lua.  Co.  8.  Evtiii,  1  Vera.  S08.  On  the 
tame  principle,  iu  a  oasa  of  groas  frand,  cbanceij  will  give  coeta,  to  ba  aaoertunsd  by 
the  ptuty's  own  oath.     Dyer  v.  Tymewell,  2  Vem.  122. 

*  Hermati  v.  Drinkwster,  1  Oreenl.  27.  See  kino  Soriderv.  Geisi,  1  Teateij  Bi; 
Anon.,  contn  Hoalagae,  B.,  12  Vin.  Abr.  21,  WitDsaaea,  I.  jil.  34.  Std  md.  Binsfaam 
«.  Rogvra,  6  Watta  k  Setg.  405.  The  caae  of  Herman  v.  Drinkwatar  waa  cited  and 
tacitly  reaffirmed  bj  the  court  in  Gilmere  r.  Bawdeo,  3  Faiif.  4J3 ;  the  admiaaibility  ol 
the  partv  aa  a  witness  heiua  placed  on  the  ground  of  necessity.  Bnt  it  is  to  he  ob- 
served thst,  iu  Herman  c.  Dnnkwater,  the  defendmit  waa  gnilty  of  gross  fraud,  at 
least,  if  not  of  larceny.  It  was  on  this  i^und  of  Ktkm  fraud  and  misoondDct  Uiat  the 
rule  in  this  case  »*s  agreed  to  in  Snow  v.  Easlem  Bailroad  Co.,  IS  Met  <*  ;  the  court 
denying  its  application  in  cases  of  necessity  alone,  and  in  the  absence  of  fraud.  Tiien- 
fore,  where  an  action  on  the  case  was  brousht  by  a  passenger  against  a  railway  com- 
pany, for  the  loia  of  hi*  trunk  hy  their  negfigenca,  there  being  no  aUegation  or  proof 
of  fraud  or  tortious  act,  the  court  held,  that  the  plaintiff  was  not  admissible  as  a  wit- 
ness, to  testify  to  the  contents  of  his  trunk.  Ibid.  As  this  decision,  which  has  been 
reported  since  the  last  edition  of  this  work,  is  at  variance  with  that  of  Clark  e.  Spence, 
cited  in  the  next  note,  the  following  obaerrations  of  the  court  shoald  Im  read  by  the 
student  la  this  connection :  "The  law  of  evidence  is  not  of  a  fleeting  character;  and 
thouf^h  new  cases  are  occurring,  celling  for  its  spplieation,  yet  the  law  itself  rests  on 
the  foundation  of  the  ancient  common  law,  one  or  the  fundamental  rules  of  which  i^ 
that  no  peiaon  shall  be  a  witness  in  his  own  esse.  This  rule  has  existed  for  ages,  with 
Tery  little  modiGcation,  and  has  yielded  only  where,  from  the  nature  of  the  case,  other 
evidBQce  waa  not  to  be  obtained,  and  there  would  be  a  failure  of  justice  without  the 
oath  of  the  party.  These  are  exceptions  to  the  rule,  and  form  a  rule  of  tbemselrea. 
In  some  cases,  the  admission  of  the  party's  oath  is  in  aid  of  the  trial ;  and  in  others,  it 
bears  directly  on  the  subject  in  controveny.  Thus  the  oath  of  the  party  is  admitted 
in  Teapect  to  a  lost  deed,  or  other  paper,  pmpantory  to  the  oQering  of  secondary  eri- 
desce  to  prove  its  contents  ;  and  also  for  thp  purpose  of  procuring  a  conCinnauoe  of  a 
suit,  in  order  to  obtain  teattmoay ;  and  for  other  reasons.  So  the  oath  of  a  par^  I* 
admitted  to  prove  the  troth  of  entries  in  his  book,  of  ^xids  delivered  iu  small  amoonts^ 
or  of  daily  labor  performed,  wheu  the  parties,  from  their  situation,  have  no  evidence 
but  their  accounts,  and  from  the  nature  of  liie  traffic  or  serrtce,  cannot  have,  as  a 
oeneral  thing.  Rn,  in  complaints  under  the  bastardy  act,  where  the  offence  is  srcret, 
but  yet  there  ii  full  proof  of  the  fsct^  the  oath  of  the  woman  ia  admitted  to  chai^ge  tba 
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though  a  plaintifF,  has  been  admitted  a  competeot  witness  to  prove 
the  contents  of  a  trank,  lost  by  the  negligence  of  the  bailee.^ 

iniliridaal.  In  cmses,  ■Uo,  There  robberies  or  larcetiiei  lure  been  committed,  dud 
whera  no  other  eridence  aiiati  bot  that  of  the  party  robbed  or  plandered,  he  hai  been 
•dmitteti  l«  a  vitneas  to  prove  his  loss  ;  as  it  is  said  the  law  «o  abhol*  the  act  that  the 
part;  injured  shall  hure  an  extraordinarj  remedy  in  odium  tpolialoru.  Upon  this 
principle,  in  an  action  against  the  hundred,  under  the  itatate  of  Winton,  the  ptnon 
lobbed  was  admitted  an  a  wit^RS^  to  prove  his  loaa  and  the  amount  of  it.  Bull.  N.  P. 
1S7  ;  Esp.  OD  Peual  Suta.  211  ;  I  I'liil.  Ev.  c.  fi,  J  2 ;  3  Stark.  KviJ.  631 ;  Porter  v. 
Hundred  of  Reftianil,  P<^k«'s  Add.  Cas.  203.  So  io  e<]uity,  where  a  man  ran  awaj 
with  a  caaket  of  jewels,  the  pai-t;  iniureil  was  admitted  aa  a  witneaa.  East  Indis  Co. 
V.  Etbuh,  1  V«rn.  308.  A  cum  has  olau  been  decided  in  Maine,  Herman  v.  Urinkwater, 
]  Oreenl.  27,  where  the  nlninliirwas  admitted  to  teHtify.  In  that  rase,  a  ^hiiimaater 
receired  a  trunk  oF  gnod«  in  London,  belonging  to  the  pUiutjIT,  to  be  carried  in  hia 
ship  to  New  York,  anil  on  board  which  the  plaintitT  had  engaged  his  paassge.  Ths 
inoEter  sailed,  designedly  leaving  the  plaintiff,  and  proceeded  to  Portland  itiatead  of 
Mew  York.  He  there  brake  open  and  plundered  the  trunk.  These  facts  were  found 
alianiU,  and  the  plaiatilf  woa  allowed  to  testify  as  to  the  contents  of  the  trunk. 
These  cases  proceed  upon  the  criminal  character  of  the  act,  nnil  are  limited  in  their 
Datura.  The  present  cose  does  not  fall  within  the  principle.  Here  was  no  robbery,  no 
tortious  taking  away  by  the  defeudauts,  no  fraud  committed.  It  la  simply  a  case  tit 
neglifience  on  the  part  of  carriere.  The  case  is  not  brought  within  any  exception  to 
the  common  rule,  and  la  a  case  of  defective  proof  on  the  part  oF  the  plaintiff,  not  oris- 
iog  from  necessity,  but  fram  want  oF  caution.  To  admit  the  plaititifs  oath,  in  casea 
of  this  nature,  would  lend,  we  think,  to  much  greater  mischiefs,  in  the  temptation  to 
franda  and  peijuries,  than  can  arise  from  aicluding  it.  If  the  party  about  to  travel 
places  valnable  articles  in  his  trunk,  he  should  put  them  under  the  special  char^  of 
the  carrier,  with  a  statement  of  what  they  are,  and  of  their  value,  or  provide  other 
evidt!DO«,  beforehaDd,  of  the  articles  taken  by  him.  If  he  omits  to  do  this,  he  then 
takes  the  chance  oF  loss,  as  to  the  value  of  the  articles,  and  ii  guilty,  in  a  degree,  of 

'igence,  —  the  very  thing  with  which  he  attampta  to  charge  the  earner.  Occa- 
li  evils  only  have  occurred,  from  such  lossex,  throagh  Failure  of  proof ;  the  relation 
oi  carriers  to  the  party  being  such  that  the  loasea  are  usually  adjusted  by  compromise 
And  there  Is  nothing  to  lead  us  to  innovate  on  the  existing  rules  of  evidence.  No  new 
case  ia  presented  ;  no  tacts  which  have  not  repeatedly  occurred  ;  no  new  combiDattOD 
of  circumstances."     3ee  12  Uet  4S,  il. 

*  Chtrb  V.  Spenpe,  10  Watta,  33S  ;  Story  on  Bailm.  %  4G4,  n.  (Sd  ed.).  In  thia 
case,  the  doetrine  in  tiie  text  waa  more  full|r  etponnded  by  Rf^iata,  J.,  in  the  following 
terms  :  "  A  party  is  not  coni]iete>it  to  testify  in  hia  own  canaa  ;  but,  like  every  other 
general  rale,  thin  has  its  eiceptiona.  Necessity,  either  physical  or  moral,  dispenu* 
with  the  ordinary  rales  of  evidence.  In  IS  Vin.  34,  pi.  S2,  it  it  laid  down,  that  on  a 
thai  at  Bodnyr,  coram  Montague,  B.,  against  a  common  carrier,  a  qnestion  arose  about 
the  things  in  a  hoi,  and  be  declared  that  thia  was  one  of  those  cases  where  the  party 
himselF  might  be  a  witness  a  necaiitate  rti.  For  every  one  did  not  show  what  he  ]iut 
in  his  box.  The  same  principle  ia  reoosnized  in  decisions  which  have  been  hod  on  the 
Btatute  oF  Hue-and-Cry  in  England,  where  the  party  robbed  is  admitted  as  a  witness 
ex  ntcatiCaU.  Bull.  N.  P.  181.  So,  in  Herman  v.  Drinkwater,  1  Oreenl.  37,  a  ship- 
master having  received  a  trunk  of  goods  on  board  his  vessel,  to  be  cttrried  to  another 
port,  which,  on  the  passage,  he  broke  open  and  rifled  of  iln  contenta  ;  the  owner  of  the 
goods,  proving  the  delivery  oF  the  tnltik  and  its  violntion,  waa  admitted  as  a  witness  in 
an  action  for  the  goods,  against  the  shipmaster,  to  tsatify  to  the  particular  contents  of 
the  trunk,  there  being  no  other  evidence  of  the  fact  to  be  obtaineo.  That  a  party  theo 
can  he  admitted,  under  certain  circumstancea,  to  prove  the  contents  of  a  box  or  trunk, 
must  be  admitted.  Bnt  white  we  acknowledge  the  exception,  we  must  be  careful  not 
to  extend  it  beyond  its  legitimate  limits.  It  is  admitted  from  necesaity,  and  perhaps 
on  a  principle  of  convenience,  because,  as  is  aaid  in  Vescy.  every  one  dors  not  show 
what  he  nuta  iu  a  box.  This  applies  with  great  force  to  wearing  apparel,  and  to  eveij 
•rticle  which  is  neceaaary  or  convenient  to  the  traveller,  which.  In  most  cases,  are 
packed  by  the  party  himselF,  or  his  wiFe,  and  which,  therefore,  would  admit  of  no  other 
proof.  A  lady  a  jpwetry  would  come  in  thia  class  ;  and  it  is  easier  to  conceive  than  to 
enumemte  other  articles,  which  come  within  the  same  catr;^ry.  Nor  would  it  be  right 
to  restrict  the  list  oF  articles,  which  may  be  so  proved,  within  narrow  limits,  aa  the  juij 


negligent! 
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Such  evidence  is  admitted  not  solely  on  the  gronad  of  the  just 
odium  entertained,  both  in  equity  and  at  lav,  against  Bpoliati(»i, 
but  also  because,  from  the  necessity  of  the  case  and  the  nature  of 
the  subject,  do  proof  can  otherwise  be  expected ;  it  not  being  usual 
eren  for  the  most  prudent  persons,  in  such  cases,  to  exhibit  the 
contents  of  their  trunks  to  strangers,  or  to  provide  other  evidence 
of  their  value.  For,  where  the  law  can  have  no  force  but  by  the 
evidence  of  the  person  in  interest,  there  the  rules  of  the  common 
law,  respecting  evidence  in  general,  are  presumed  to  be  laid  aside ; 
or  rather,  the  subordinate  are  silenced  by  the  moat  transcendent 
and  unlT«raal  role,  that  in  all  cases  that  evidence  is  good,  than 
which  the  nature  ef  the  subject  presumes  none  better  to  be 
.  attainable." 

§  S49.  Bum  snbjMt.  Vpoa  the  same  oaoessity,  the  party  is 
admitted  in  divers  other  cases  to  prove  the  facts,  which,  from 
their  nature,  none  but  a  party  could  be  likely  to  know.  But  in 
such  cases,  afound<Uian  mutt  firtt  be  Und  for  the  party's  oath,  by 
proving  the  other  facts  of  the  case  down  to  the  period  to  whi^ 
the  party  is  to  speak.  As,  for  example,  if  a  deed  or  other  mate- 
rial instrument  of  evidence  is  lost,  it  must  first  be  proved,  as  vo 
shall  hereafter  show,  that  such  a  document  existed ;  after  which 
the  party's  own  oath  may  be  received  to  the  fact  and  circum- 
stances of  its  loss,  provided  it  was  lost  oat  of  his  own  custody.  ^ 

will  be  tb(  jadf(ea  ot  the  cndit  to  be  attuhed  to  the  witneM,  and  be  aUa^  in  moat 
caae*,  to  prevent  any  injuiy  to  the  defendint  It  would  leem  to  me  to  b*  of  no  am- 
Mqaenoe.  whether  the  articw  waa  aent  b;  a  carrier,  or  accomraoiad  tb*  tnTdler.    IIm 


en,  and  wao  rightl;  ruled.  Bat  it  miut  bs  aodentood,  that  aaeh  proof  can- 
not  be  admitted,  menl;  becanae  no  other  evideace  of  the  fact  can  be  obtainM.  Tor,  if 
a  tnerchant,  teudinf;  goods  to  his  correapondent,  choo«a  to  pack  them  himaelf,  hia 
□wlent  to  furaiah  himself  with  tlie  onlinaiy  proof  is  no  naaon  for  dtipenaing  with  the 
mw  of  eridence,  which  requirps  disinterested  testimony.  It  is  not  of  the  uinal  conrae 
of  business  ;  and  there  must  be  something;  peculiw  and  eztraordinarjr  in  the  drcam- 
■tancei  of  the  case,  which  would  justify  the  court  io  admittinK  the  oath  ot  the  party.' 
See  10  Watts,  SM.  SS7.  Bee  also  ace.  Durid  ■>.  Hoore,  3  Watts  fc  Berg.  SBO ;  Wbte- 
■ell  r.  Cnue.  8  Watt*  A  Serg.  309 ;  McOill  v.  Rowand,  S  Barr,  1S1 ;  Conntr  v.  Leidy, 
10  Barr,  i6. 

*  Oilb.  ETid.  by  Lofll,  pp.  £44,  US,  lupra,  |  83. 

1  /Tifra,  I  GM  ;  Tayloe  v.  Rfogi,  1  Peten,  !»1,  t>M ;  Pattenon  ■.  Winn,  B  FMara, 
340,  342  ;  Ri|«s  v.  Tayloe,  9  Whnt.  4SS ;  Taunton  Bank  p.  Richaidaoti,  fi  Pick.  4M, 
442 ;  Poigiiard  v.  Smitb,  S  Pick.  378 ;  Pa)|«  •>.  P*g^  IS  Pick.  8«a,  874,  S7fi  ;  Cham- 
berlain e.  Gorhem,  20  Johns.  144  ;  Jaclison  v.  Frier,  10  Johna.  IBS ;  Douglasa  «.  San- 
deraon,  3  Dnll.  116 ;  ■.  c.  1  Veate«,  15  ;  Meeker  v.  Jackson,  3  Yeatee,  443 ;  BlantOB 
*.  Miller,  1  Hayw.  4  ;  Beekrigbt  «.  Bt^n,  Id.  178,  n. ;  Smiley  v.  Dewej,  17  Ohio^ 
ISS.  In  Conneotieut,  the  part^  haa  been  adjudged  iacmnpetent  Coleman  v.  Wol< 
eott,  4  Dayi  38B.  But  this  decision  haa  aince  been  oTerruled  ;  and  it  it  now  held,  that 
a  party  to  the  tujt  is  en  admisaible  witneM,  to  prore  to  the  court  that  an  instmncat, 
which  it  is  neceesary  to  pmduoe  at  the  trial,  is  destroyed  or  lost,  no  ■■  to  let  la  teeon- 
dai^  eridence ;  that  there  is  no  distinctinn,  in  thi*  raapsct,  between  «H«a  when  the 
action  is  upon  the  instrument,  and  thoaa  where  tlie  qoeation  ariaea  indinetly  ;  and 
tliat  It  i*  of  no  importance^  in  the  order  of  eiliibiting  the  endoDoa,  which  bat  ia  fint 
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To  tliiB  head  of  necessity  may  be  referred  the  admiasion  of  the 
party  robbed,  as  a  witness  for  himself,  in  an  action  against  the 
hundred,  upon  the  statute  of  Winton.*  ^e,  also,  iu  questions 
which  do  not  involve  the  matter  in  controversy,  but  niatter  which 
is  auxiliary  to  the  trial,  and  which  in  their  nature  are  prelimi- 
nary to  the  principal  subject  of  controversy,  and  are  addressed  to 
the  court,  the  oath  of  the  party  is  received.*  Of  this  nature  his 
affidavit  of  the  materiality  of  a  witness;  of  diligent  search  made 
for  a  witness,  or  for  a  paper;  of  his  inability  to  attend;  of  the 
death  of  a  subscribing  witness;  and  bo  of  oUier  matters,  of  which 
the  books  of  practice  abound  in  examples. 

§  350.  Suns  Babjeot  The  second  class  of  cases,  in  which  the 
oaUt  in  Utem  is  admitted,  consists  of  those  in  which  public  ne- 
cessity or  expediency  has  required  it.  Some  cases  of  this  class 
have  tiieir  foundation  in  the  edict  of  the  Roman  Protor ;  "  \aute, 
caapones,  stabularii,  quod  cujusque  sahum  fore  receperint,  nisi 
restituent,  in  eoe  judicium  dabo. "  ^  Though  the  terms  of  the 
edict  comprehended  only  shipmasters,  innkeepers,  and  stable- 
keepers,  yet  its  principle  has  been  held  to  extend  to  other  bai- 
lees, gainst  whom,  when  guilty  of  a  breach  of  the  trust  confided 
to  them,  duuages  were  awarded  upon  the  oath  of  the  party  in- 
jured, per  tAodum  pcsna  to  the  defendant,  and  from  the  necessity 
of  the  casa'  But  the  common  law  has  not  admitted  the  oath  of 
the  party  upon  the  ground  of  the  Pnetor's  edict;  but  has  confined 
its  admission  strictly  to  those  cases  where,  from  liieir  nature,  no 
other  evidence  was  attainable.'  Thus,  in  cases  of  necessity, 
where  a  statute  can  receive  no  execution,  unless  the  party  inter- 

firoTBd,  wbathsr  tha  fut  or  the  exittouoe  uid  oontanbi  of  tha  ImtmnMnt,  or  the  fut  of 
ti  destraction  or  lou.  Fitch  b.  BoKue.  19  Coun.  286.  In  the  proaecatioiii  Tor  bu- 
twdy,  whethar  bjr  the  faouda  heraelF,  or  bjr  the  tova  or  periih  offlcera,  ahe  ii  coiMetent 
to  taatiFv  to  Imcta  wiChio  her  om)  excluire  knowlailge,  though  in  most  of  tha  United 
Btates  the  terma  of  her  admiaiioD  &re  prMoHbed  by  atetnU.  Droirne  v.  Stimpaon,  2 
Hua.  141;  Judwii  v.  BUncbtrd,  1  Conn.  SS7  ;  Oavia  ■>.  SatUbnrj,  1  Daj,  S7S; 
Hariner  «.  D;er,  2  Groenl.  17!  ;  Anon.,  8  N.  H.  ISS  ;  Mather  p.  Clark,  9  AiL  200 ; 
State  p.  Coatney,  8  Yerg.  SIO. 

*  Bnll.  N.  P.  187,  289. 

*  1  Paten,  SPfl,  Ml,  per  Hftrahall.  C.  3.  See  abo  Anon.,  Cra.  Jac  439  ;  Cook  «. 
RamiDgtot),  B  Hod.  237 ;  Ward  s.  Ap[>rice,  Id.  204 ;  SoKiby  s.  Spartow,  2  Stm.  11B8  ; 
Jerena  v.  Huridge,  1  Saund.  V;  Forbei  c  Wale,  1  W.  Bl.  632 ;  a.  o.  1  Esp.  27S  ; 
Forteacae  and  Coake'a  C>m,  Oodik  IDS  ;  Asoo.,  Oodlk  820 ;  2  SUrk.  Erid.  680,  n.  (2), 
«th  Am.  «d. ;  i»fra,  S  653. 

I  1%.  lib.  4,  tit  9,  1.  1. 

■  Thia  head  of  evidi^nce  ia  recof^iied  In  the  court*  of  Scotland,  and  U  fbllj  ex- 
plained in  Tait  on  Fvid.  pp.  280-287.  In  Lower  Canada,  the  courts  are  booud  to 
wlmit  the  daciaory  oath  {/terment  decimrt)  oF  the  partial,  in  commercial  matten,  when- 
erer  either  of  tbem  shall  exact  it  of  the  other.     Rev.  Stat.  1845,  p.  143. 

*  Walter  nf  law  ia  hardlj  an  exception  to  this  rule  of  the  common  lair,  aince  it  waa 
onlinarilv  a11o«rd  onlj  in  casea  where  the  transartion  wrh  one  of  personal  Mid  priTate 
triut  and  oonfidence  between  the  pMtiea,    See  S  BL  Coium.  345.  346. 
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ested  be  a  Titaesd,  there  he  must  be  allowed  to  testify ;  for  the 
statute  must  not  be  render^  iueffectual  hy  the  imposBibility  of 
proof.* 

§  351.  AiiBwar  In  vqnity.  Another  exception  is  allowed  in 
equity,  by  which  the  aruwer  of  the  defendant,  so  far  as  it  ia 
strictly  responsive  to  the  bill,  is  admitted  as  evidence  in  his 
favor  as  well  as  against  him.  The  reason  is,  that  the  plaintifiF, 
by  appealing  to  the  conscience  of  the  defendant,  admits  that  his 
answer  is  worthy  of  credit,  as  to  the  matter  of  the  inquiry.  It 
is  not  conclusive  evidence ;  but  is  treated  like  the  testimony  of 
any  other  witness,  and  ia  decisive  of  the  question  only  where  it  is 
not  outweighed  by  other  evidence.' 

§  352.  o«th  divarso  intuito.  So  also  the  oath  of  the  party, 
taken  diverio  intuitu,  may  sometimes  be  admitted  at  law  in  his 
favor.  Thus,  in  considering  the  question  of  the  originality  of 
an  invention,  the  letters-patent  being  in  the  cass,  the  oath  of  the 
inventor,  made  prior  to  the  issuing  of  the  letters-patent,  that  he 
was  the  true  and  first  inventor,  may  be  opposed  to  the  oath  of  a 
witness,  whose  testimony  is  offered  to  show  that  the  invention 
was  not  original.  ^  So,  upon  the  trial  of  an  action  for  malicious 
prosecution,  in  causing  the  plaintiff  to  be  indicted,  proof  of  the 
evidence  given  by  the  defendant  on  the  trial  of  the  indictment  is 
said  to  be  admissible  in  proof  of  probable  cause.'  And,  gener- 
ally, the  certificate  of  an  officer,  when  by  law  it  is  the  evidence 
for  others,  is  competent  evidence  for  himself,  i^  at  the  time  of 
making  it,  he  was  authorized  to  do  the  act  therein  certified.' 

§  853.  Faxtf  not  oompeiiAbi«  to  teatuy.  The  rule  which  ex-  • 
eludes  the  party  to  the  suit  from  being  admitted  as  a  witness  is 
also  a  rule  of  protection,  no  person  who  is  a  party  to  the  record 
heing  compellable  to  testify,'     It  is  only  when  he  consents  to  be 

•  United  Sutw  tr.  Murnby,  16  Peten,  203.    8«e  ii^fra,  S  41S. 

'  2  Story  on  Eq.  Jur.  g  16SS  ;  Clark  v.  Tun  Rieiiudjk,  9  Cnnch,  ISO.  Bnt  ths 
anawrr  of  au  infant  can  never  be  read  against  bim  ;  nor  can  tbat  of  a  foot  anert, 
aimwerinK  jointly  with  her  hmtband.  Oteiley  on  Ertd.  p.  84.  An  atbitntor  has  do 
Ti^ht  to  aJmit  a  party  in  th«  caase  an  a  witness,  unlssa  bs  ha»  specific  aatbority  so  to 
do.     Smitb  v.  Sp«rmw.  11  Jar.  1S6. 

1  Alden  v.  Dewey,  I  Story,  S3S  ;  B.  o.  S  Law  Reporter,  3SS  ;  Pettibcne  c.  Der- 
ringer. 4  V/xah.  C.  C.  315. 

*  BnU.  N.  P.  14  ;  Jobnnon  c.  Browning,  8  Mod.  21B.  "Forotberwiae,"  said  Holt, 
C.  J.,  ■■  one  tbat  aboulJ  be  robbed,  &c.,  would  be  under  ui  intolerable  misehier ;  for 
ir  be  proaeoated  for  such  robbery,  fee,  and  tbe  ptrty  should  at  any  tat«  be  acquitted. 


;  proBecntor  wauld  be   liable  to  an  action  for  a  malicious  prosecution,  < 
ssibili ' — •-■ —-■'  '-' '■-  —  -'-  -■- ' 


prejfDf 


uilit;  of  nviking  a  good  defence,  tbougb  tbe  cause  of  proeecntion  n 


McKnight  B.  Lewis,  5  Barb.  S.  C.  flSI  ;  McCulIj  p.  Uakolm,  B  Humph.  1S7. 
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examined,  that  he  is  admissible  in  any  case;  nor  theu,  unless 
under  the  circumstances  presently  to  be  mentioned.  If  he  ia  only 
a  nominal  party,  the  consent  of  the  real  party  in  interest  must  be 
obtained  before  he  can  be  examined.'  Nor  can  one  who  is  sub- 
stantially a  party  to  the  record  be  compelled  to  testify,  though  he 
be  not  nominally  a  party.' 

§  8.54.  Co-pUiotUb  InadmiHibla  wltboat  oaiueiit  of  tlis  otben. 
It  has  been  said,  that  where  one  of  several  co-plaintiffg  voluntarily 
comes  forward  as  a  witness  for  the  adverse  party,  be  is  admissi- 
ble, without  or  even  against  the  consent  of  his  fellows;  upon  the 
ground,  that  he  is  testifying  against  his  own  interest,  that  the 
privilege  of  exemption  is  personal  and  several,  and  not  mutual 
and  joint,  and  that  bis  declarations  out  of  court  being  admissible, 
afortiori,  they  ought  to  be  received,  when  made  in  court  under 
oath.'  But  iha  better  opinion  is,  and  so  it  has  been  resolved,' 
that  such  a  rule  would  hold  out  lo  parties  a  strong  temptation  to 
perjury ;  that  it  is  not  supported  by  principle  or  authority,  and 
.  that  therefore  the  party  is  not  admissible,  without  the  consent  of 
all  parties  to  the  record,  for  that  the  privilege  ia  mutual  and 
joint,  and  not  several.  It  may  also  be  olwerved,  that  the  declara- 
tions of  one  of  several  parties  are  not  always  admissible  against 
his  fellows,  and  that,  when  admitted,  they  are  often  susceptible 

>  Vwtx  V.  ETartson.  20  Johna.  143.  And  see  People  v.  Irring,  1  Wend.  SO  ;  Cam- 
monwnilth  v.  Mtxab,  10  Pick.  67,  per  Wilde,  J.  :  Colambian  Manaf.  Co.  v.  Dutch,  IS 
Pick.  125  ;  Bradlee  v.  Neal,  16  Pick.  GOl.  In  Counecticut,  and  Vermont,  where  the 
dnclurations  of  the  uaignor  of  a  cAou  in  odton  ara  still  held  admiseibte  to  impe&ch  it 
in  the  hands  of  the  MMgneti  in  ■□  actjon  brougbt  in  tha  namg  of  the  former  for  th« 
benefit  of  the  latter,  the  defandaot  is  permitted  to  read  the  depoaitinn  of  the  nominal 
plaintiff,  roluiitariij  giran,  thongh  ohjected  to  by  the  party  In  interest.  Woodruff  v, 
WeatcDtt,  12  Conn.  134  ;  Johnson  v.  Blackmail,  11  Conn.  342  ;  Sargeaat  n.  Sargean^ 
IS  Vt.  371.     3ee  lupra,  %  ISO. 

■  Mauran  o.  Lamb,  7  Covan,  174  ;  Re£  t>.  Wohnrn,  10  East,  403,  per  Ld.  Ellan< 
borough.  In  Mveral  of  the  United  Statea  it  ii  enacted  that  the  parties,  in  actions  at 
law,  as  well  as  in  equity,  may  interrogate  each  other  la  vitne-nes.  See  Maasaehusetta, 
Stat.  I8G2,  e.  312,  JS  Bl-^S  :  New  York,  Code  of  Prai'.tica,  %%  344,  34B,  350  ;  Texas, 
Jlsrtley'a  Dis.  arta.  73G,  7S9  ;  California,  Rev.  SUt.  18S0,  c  142,  JS  2S6-303  [lapra, 
S  329  and  n.J.     See  vol.  iU.  |  317. 

1  Phil.  &  Am.  on  End.  I6S  ;  1  Phil.  Eiid.  60.  The  casea  which  are  usually  cited 
to  support  this  opinion  are  Horden  «.  Williamson,  1  Tnont.  877  ;  Fenn  v.  GnnffiT, 
8  Campb.  177  ;  and  Worrall  «.  Jon^  7  BinK-  365.  But  in  the  lirst  of  these  caswi,  no 
olgection  appears  to  have  been  made  on  behalf  of  the  other  co-plaintiff,  that  his  consent 
irai  necesaary  ;  but  the  deciafon  ia  eipresaly  placed  on  the  ground,  that  neither  party 
oligected  at  the  time.  In  Feun  v.  Granger,  Ld.  Ellenborough  would  have  rejected  th« 
witnesa,  but  the  oliijection  was  waived.  In  Womll  v.  Jones,  the  naked  qneetion  was, 
whether  a  defendant  who  has  suffered  judgment  by  default,  and  has  no  interast  In  the 
ereut  of  Uie  suit,  ia  admiaaible  as  a  witneas  for  the  plantitf,  by  his  own  eonacnt,  where 
"  the  oniy  objection  to  his  admiaribility  is  thia,  that  he  is  party  to  the  reoord."  Sea 
also  Willings  v.  Conaequa,  1  Peten,  C.  C.  307,  per  Waahington,  J, ;  Paine  v.  Tilden, 
20  Tt  GS4. 

*  Scott  j>.  Uojd,  12  Peten,  140.  See  also  3  Stark.  Eriil.  GSO,  n.  s ;  Bridges  >. 
Annoar,  6  How.  &.G.  91 ;  Eraot  n.  Gibbe,  0  Humph.  405  ;  Bargeant  ■>.  Saigeant,  IB 
Tt.  871. 
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oi  explanatioQ  or  contradiction,  lAere  testioKmy  under  oath  csold 
not  be  resisted. 

§  355.  BAet  of  dsfiudt^  noOa  pro— qwl,  ud  wdlot.  Hitherto, 
in  treating  of  the  admimibility  of  parties  to  the  record  as  wit- 
nessea,  they  have  been  considered  as  still  retaining  their  original 
situation,  assomed  at  the  commencement  of  the  suit.  But  as  the 
sitnation  of  some  of  the  defendanto,  vhere  there  are  several  in 
tlie  wme  sait,  may  be  ettentiallj/  ehaa^ed  in  the  coarse  of  ito  pn>- 
gresH,  by  defanlt,  or  nolle  proiequi,  and  sometimes  by  verdict, 
their  case  deserves  a  distinct  consideration.  This  question  has 
arisen  in  cases  where  ihe  testimony  of  a  defendant,  thus  situated, 
is  material  to  tiie  defence  of  his  felloirg.  And  here  the  general 
doctrine  is,  that  where  tiie  sait  is  ended  as  to  one  of  several  de- 
fendants, and  be  has  no  direct  interest  in  its  event  as  to  Ae 
others,  he  is  a  competent  witness  for  them,  his  own  fate  beii^ 
at  all  events  certain.* 

§  356.  In  aottona  of  oonbaot.  In  acHmM  on  eontractt,  tlie  opera- 
tion of  this  rale  was  formerly  excluded ;  for  the  contract  being 
laid  jointly,  the  judgment  by  default  against  one  of  several  de- 
fendants, it  was  thought,  would  operate  against  him,  only  in  the 
event  of  a  verdict  against  the  others ;  and  accordingly  he  baa  been 
held  inadmissible  in  such  actions,  as  a  witness  in  their  favor.'  (a) 
On  a  similar  principle,  a  defendant  thus  situated  has  been  held 
not  a  competent  witness  for  the  plaintiff;  on  the  ground  tba^  by 
suffering  judgment  by  default,  he  admitted  that  he  was  liable  to 
the  plaintiff's  demand,  and  was  therefore  directly  interested  in 
throwing  part  of  that  burden  on  another  person.*  But  in  another 
case,  where  the  action  was  upon  a  bond,  and  the  principal  suf- 
fered judgment  by  default,  he  was  admitted  as  a  witness  for  the 
plaintiff,  gainst  one  of  the  other  defendants,  his  surety;  thoi^h 
here  the  point  submitted  to  the  court  was  narrowed  to  the  mere 
abstract  question,  whether  a  party  to  the  record  was,  on  that 
account  alone,  precluded  from  being  a  witness,  he  having  noin- 
terest  in  the  event'     But  the  whole  subject  has  more  recently 

*  hfra,  II  S5S-SS0,  MS. 

1  Hsnt  V.  Hainwaring,  S  Taant  139  ;  Brown  v.  Brown,  4  Taunt  7SS ;  Scbemer. 
horn  n.  Sohennarhorn,  1  Wend.  119  ;  CoIumbiiD  Uu.  Co,  v.  Dutch,  IS  Pick.  1S5; 
HilU  c.  Lm,  1  Hill,  649. 

<  Qreen  v.  Satton,  2  H.  A  Roh.  209. 

*  Womll  V.  Jonri,  7  Bing.  SSA.  Sm  Foxcroft  v.  Kevent,  i  GremL  7S,  wntra.  In 
s  cue  before  Le  Blanc,  J.,  hs  refniad  to  permit  one  dcfendsiit,  who  hid  ralTarad  ji>dg> 
ment  to  so  by  defuilt,  to  be  called  bj  the  plaintiff  to  inculpate  the  othara,  oreu  in  an 
action  of  bei^iaeB.  Chapman  v.  Otsve^  S  Campb.  83S,  534,  n.  8m  ace.  Snpcrriaon 
if  Chanango  «.  Birdaall,  i  Wend.  456,  4t67.     The  gnnafal  nla  i^  that  a  putj  to  tha 

(o)  Tboraton  v.  Blaiaddl,  87  U*.  ISO;  King  v.  Lomj,  90  Sairb.  (N.  T.)  SH. 
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been  reviewed  in  England,  and  the  rale  established,  that  where 
one  of  two  joiot  defendants  in  an  action  on  contract  has  su£Fered 
judgment  by  default,  be  may,  ^  not  otherviae  inUretted  m  pro- 
ettring  a  verdict  for  the  plaintiff,  be  called  by  him  as  a  witness 
against  the  other  defendant.*  (ft)  So,  if  the  d^tnee,  in  an  action 
ex  eontraetu  agaiost  seTeral,  goes  merely  to  the  personal  discharge 
of  the  party  pleading  it,  and  not  to  that  of  the  others,  and  the 
plaintiff  thereupon  enters  a  nolle  protequi  as  to  him,  which  in 
such  cases  be  may  well  do,  such  defendant  is  no  longer  a  party 
npon  the  record,  and  is  therefore  competent  as  a  witness,  if  not 
otherwise  disqualified.  Thus,  where  the  plea  by  one  of  several 
defendants  is  bankruptcy,'  or,  that  he  was  never  executor,  or,  as 
It  seems  by  the  latter  and  better  opinions,  infancy  or  coverture,* 
the  plaintiff  may  enter  a  nolle  prosequi  as  to  such  party,  who,  be- 
ing thus  disengaged  from  the  record,  may  be  called  as  a  witness, 
the  suit  still  proceeding  against  the  oUiers.'  The  mere  pleading 
of  the  bankruptcy,  or  other  matter  of  personal  discharge,  is  not 

rvnnd  md.  In  no  ctat,  ba  azunined  u  »  witnan ;  ti  rule  foaaded  priocipally  on  the 
policy  of  prsnntiQg  ptrjurj,  and  the  hardahip  of  coUing  od  a  pB'rtf  to  charge  himself. 
miur  «.  l^oahliii,  1  Qilrn.  {111.)  S47  ;  Flint  v.  Allyu,  laVLfllfi  ;  Eennodr  v.  Niles, 
3  Shapl.  fit ;  Stone  v.  Blbls  2  AJa.  lOa  And  thu  mle  u  itrictljr  enforced  ixainit 
pUiatilTa,  beeanae  the  joining  of  lo  nunj  defHndants  u  genentllj  their  own  act,  thon){h 
aometiinei  it  is  a  matter  of  aecsMtty.  2  Btark.  End.  Gfll,  n.  a;  Btockett  «.  Weir, 
6  8.  *  C.  887 ;  Barret  d.  Oore,  3  Atk.  401 ;  BnlL  S.  P.  28S  ;  Cat.  temp.  Hanlw. 
163. 

*  Pipe  V.  ataal,  S  Q.  B.  783  ;  Cupper  r.  Iffswirk,  2  C.  k  E.  94.  Thua,  he  has  baea 
admitted,  with  hi*  own  oonaent,  as  a  witneia  to  proro  that  he  ii  the  principal  debtor, 
•Dd  that  the  ai^atnrea  of  the  other  defendanta,  who  are  hia  anretiea,  are  Maoine. 
Harer  «.  Matthewi,  9  Barr,  IIS.  But  generally  fa«  la  intereated  ;  eitlier  to  d^eat  the 
ac^n  againat  both,  or  to  throw  oq  the  other  defendant  a  portion  of  the  demand,  or  to 
reduce  the  amount  to  be  recovBred.  Bowman  v.  NoTati  I'i  S,  H.  302  ;  George  v.  Sar- 
nnt,  Id.  818 ;  Vinal  v.  Burrill,  IS  PicJc.  29  ;  Bull  «.  Strong,  8  Met.  8  ;  Walton  v. 
Tomlin,  1  Ired.  G98  ;  Turner  n.  Uxama,  8  Ala.  875. 

'  Noke  f.  Ingham,  1  Wila.  80  ;  1  Tldd't  Pr.  802 :  1  Sannd.  207  a.  But  aee  Kills 
r.  Lee,  4  Hill,  949. 

*  1  Paine  ft  Dner'a  Pr.  642,  043  ;  Woodwaid  e.  Newhall,  1  Hck.  SOO  ;  Hartnaaa  «. 
Tbommon,  S  Johnion,  180  ;  Pell «.  Pell,  20  Johni.  188 ;  Baigeaa  «.  Merrill,  4  Taunt. 
488.  The  gnnmd  ia,  that  theie  pleas  are  not  in  bar  of  the  entire  action,  bat  onW  in 
bar  as  to  the  partv's  pleading ;  and  thua  the  is»»«  ia  brought  within  the  general  principle, 
that  where  the  plea  goes  only  to  the  perwnal  diacharga  of  Iha  part?  pleading  it,  the 

SlaintiS'  may  enter  a  milU  proiequi.  1  Pink.  601,  602.  See  also  Hinnr  v.  Hechnnica' 
ank  of  Alaiandrla,  1  Fetera,  71.  So,  if  tha  oaiue  is  otherwise  adjudicated  in  favor  of 
one  of  the  defeadanta,  npon  a  plea  peraonal  to  himself,  whether  it  be  b;  the  conimoa 
law,  or  by  rirtue  of  a  atatnts  antbonzing  a  separate  finding  in  favor  of  one  defandant, 
in  an  action  npon  a  joint  eontiaet,  the  reault  i»  the  aame.  Blaks  c  Lsdd,  10  N.  H. 
190  ;  Essex  Bank  «.  Kiz,  Id.  201  ;  Brooks  *.  M'Sinney,  4  Scam.  309.  And  see  Camp- 
bell p.  Hood,  6  Mo.  211, 

*  Hclver  v.  Humble,  16  East,  171,  per  Le  Blanc,  J.,  dted  7  Tsnnt  807,  per  ^rk, 
J.;  Hoodvp.  King,  3  B.  &  C.  fiSS;  Aflalov.  Fonrdrinier,  6  Blng.  808.  Bnt  see  Irwin 
B.  Shumakar,  4  Barr,  1S9. 
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aloae  sufficient  to  render  the  party  a  competent  vitnew;  and  it 
has  been  held,  that  he  is  not  entitled  to  a  prerioiu  verdict  upon 
that  plea,  for  the  purpose  of  testifying  for  the  others.' 

§  857.  In  Hotfona  of  tort.  In  aetiotu  on  torttf  these  being  in 
their  nature  and  legal  consequences  several,  as  well  as  ordinarily 
joint,  and  there  being  no  contribution  amoi^  wrong-doers,  it  has 
not  been  deemed  ceceaaary  to  exclude  a  material  witness  for  the 
defendants,  merely  because  the  plaintifF  has  joined  him  with  them 
in  the  suit,  if  the  suit,  as  to  him,  is  already  determined,  and  be 
has  no  longer  any  legal  interest  in  the  event  *  Accordii^ly,  a 
defendant  in  an  action  for  a  tort^  who  has  Buffered  judgment  to 
go  by  dt^atdty  has  uniformly  been  held  admissible  as  a  witness 
for  his  co-defendante.*-  Whether,  being  admitted  as  a  witness, 
he  is  competent  to  testify  to  the  amount  of  damages,  which  are 
generally  assessed  entire  against  all  1^0  are  found  guilty,*  may 
well  be  doubted.*  (a)    And  indeed  the  rule,  admitting  a  d^endant 

•  BiTen  e.  DanuioR,  S  ttp.  SS ;  Emmet  s.  Bntln,  T  Tannt  B90 ;  a.  c.  1  Ifoonv 
S22  ;  Schormerhoni  «.  Scbemtflrhon),  1  Wand.  IIO.  Bat  in  a  later  cue,  liuoc  tha 
49  O.  III.  c.  1S1,  Park,  J.,  permitled  a  verdict  to  be  rslnmed  upon  tbe  plea,  in  order 
to  admit  the  witness.  Bate  ir.  Russell,  1  Hood,  i  M.  832.  Where,  bj  itatate,  tha 
plaintiff,  in  an  (ctiaii  on  a  parol  contraut  against  severa],  maj  have  jnd|[Taent  ■miut 
one  or  more  of  the  defendants,  aecordinc  to  his  prtxif,  there  it  has  been  held.  Mat  » 
defendant  who  baa  been  defaolted  is,  Trith  his  cnnaent,  a  competent  witness  in  taroi  of 
hiB  ccMlereudants.  firsdlee  e.  Nea],  IS  Pick.  GOl.  fint  this  has  since  bcPD  questioned, 
on  the  groDud  that  his  interest  is  to  radnce  the  demand  of  the  plaintitf  against  th« 
others  to  Dominal  damascs,  in  ordar  that  no  greater  damages  may  be  ass— wl  againat 
him  upon  his  default.     Vinsl  r.  Burrill,  18  Pick.  29,  (c) 

>  As,  if  one  has  been  aepaialely  tried  and  acquitted.  Carpenter  *.  Cnuie,  5  Blaekt 
119. 

>  Ward  IT.  HaTdon,  2  Esp.  SS%  appnTed  tn  Hawkeaworth  e.  Showier,  ISH.  A  W. 
tS  ]  ChapiDAa  v.  Graves,  9  Campb.  384,  per  Jm  Blanc,  J. ;  Commonwealth  «.  Uarsh. 
10  Pick.  G7,  58.  i.  defendant,  in  ancb  case,  is  also  a  competent  witness  for  tha  fdain- 
ttr.  Hadrick  D.  Heslop,  1!  Jur.  SOO  ;  17  Law  Joum.  Q.  B.  H.  a.  S18  ;  IS  Q.  B.  9t7. 
The  wife  of  one  joint  treapaswr  is  not  admissible  as  a  witness  for  the  other,  thongh  tha 
cnse  u  alreadj  'ull;  proved  n^^init  her  husband,  if  be  is  still  a  part;  to  the  racord- 
Hawkesworth  c.  Showier,  12  M.  &  W.  IS. 

»  S  Tidd'a  Pr.  81)8, 

*  In  Mash  *.  Smith,  1  C,  A  P,  G77,  Best,  C.  J.,  was  of  o|4iibn,  that  the  witneas 
onght  not  to  he  admitted  at  all,  on  the  ground  that  his  evidence  might  give  a  dilTsrent 
complexion  to  thp  case,  ancl  thus  go  to  raduce  the  damages  aninst  himself ;  bat  on  tha 
autlkority  of  Ward  v,  Haydon,  and  Chapmau  t.  Graves,  he  thoaght  it  beat  to  racdva 
the  witnesi,  giving  leave  to  the  oppoaing  party  to  move  for  a  new  trial.  But  the  pnnt 
was  net  moved  ;  and  tbe  report  does  not  show  which  way  was  the  verdict.  It  has, 
bowevcr,  mare  recently  been  held  in  England,  that  a  defendant  in  trespasa,  who  haa 
suffered  jndgmsnt  by  defaalt,  is  not  a  com;>etent  witness  for  his  co-defendant,  when 
tha  jniy  are  summoned  as  well  to  try  the  isane  agaimt  the  one,  as  to  assess  damagaa 

(e)    Shaw,   C.  J.,  in  Oaniih  r.  Cum-  thongh  called  to  ttftifj  to  nattera  not 

mings,  i  Cusb.  391,  distinguishes  Viiial  connected  with  the  quMtfon  of  damagca; 

V.  Burrill  from  Bradlee  d.  Ni^I.  bacaose,  if  admissible  at  all,  he  ia  liable  to 

(n)  Where  cue  of  two  defendanti  in  an  b«  examined  upon  all  matters  pertinent  to 

Mtion  of  trover  is  defaulted,  he  is  not  a  the  issue  on  tnat.     Garrish  v.  Cmnroing^ 

competent  witness  on   the   trial   for  the  4  Cnsh.  (Hasa.)  391 ;  Chase  v.  Lovarioft 

other,  on  tbe  ground  of  iuteta*^  e*ati  S7  K.  H.  SM. 
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as  witness  for  bis  fellows  m  any  case,  must,  as  it  shoald  seem,  be 
limited  strictly  to  tbe  case  where  bis  testimony  cannot  directly 
make  for  himself;  for  if  the  plea  set  up  by  tbe  other  defendaoba 
is  of  such  a  nature  as  to  show  that  the  plaintiff  bas  do  cause  of 
action  against  any  of  the  defendants  in  the  suit,  the  one  who  suf- 
fers judgment  by  default  will  be  entitled  to  the  benefit  of  the  de- 
fence, if  established,  and  therefore  is  as  directly  interested  as  if 
,tbe  action  were  upon  a  joint  contract.  It  is,  therefore,  only 
where  the  plea  operates  solely  in  discharge  of  tbe  party  pleading 
it,  that  another  defendant,  who  has  suffered  judgment  to  go  by 
default,  is  admissible  as  a  witness.' 

§  358.  Misjoinder  of  putlM.  If  the  person  who  is  a  material 
witness  for  tbe  defendants  has  been  improperly  joined  with  them 
in  the  suit,  for  tbe  purpose  of  excluding  his  testimony,  the  jury 
will  be  directed  to  find  a  teparate  verdict  in  bis  favor;  in  which 
case,  the  cause  being  at  an  end  with  respect  to  him,  be  may  be 
admitted  a  witness  for  the  other  defendants.  But  this  can  be 
allowed  only  where  there  is  no  evidence  whatever  against  him, 
for  then  only  does  it  appear  that  he  was  improperly  joined  through 
tbe  artifice  and  fraud  of  tbe  plaintiff.  But  if  there  be  any  evi- 
dence gainst  him,  though,  in  the  judge's  opinion,  not  enough 
for  his  conviction,  be  cannot  be  admitted  as  a  witness  for  his  feU 
lows,  because  his  guilt  or  innocence  must  wait  the  event  of  tbe 
verdict,  the  jury  being  the  sole  judges  of  the  fact.'  In  what 
stage  of  tbe  cause  the  party,  thus  improperly  joined,  may  be 
acquitted,  and  whether  before  the  close  of  tbe  case  on  the  part  of 
the  other  defendants,  was  formerly  uncertain ;  but  it  is  now  set- 
tled, that  the  application  to  a  judge,  in  the  course  of  a  cause,  to 
direct  a  verdict  for  one  or  more  of  several  defendants  in  trespass, 
is  strictly  to  his  discretion;  and  that  discretion  is  to  be  regu- 
lated, not  merely  by  the  fact  that,  at  the  close  of  tbe  plaintiff's 
case,  no  evidence  appears  to  affect  them,  but  by  the  probabilities 
whether  any  such  will  arise  before  the  whole  evidence  in  the 
cause  closes.'    Tbe  ordinary  course,  therefore,  is  to  let  the  cause 

■ftunit  the  other.  Thorpe  v.  Bu-her,  E  H.  0.  &  So.  87S  ;  17  Law  Jonni.  h.  a.  C.  P. 
118.     And  ace  BalUcd  0.  Nonks,  2  Ptk^  tS. 

»  2  Tidil'B  Fr.  ass  ;  Brigga  v.  OrMnBeld  «  al.,  1  8tT.  010 ;  8  Hod.  217  ;  s.  O.  3  Ld. 
Rijm.  1S7!  ;  Phil.  4  Am.  on  Efld.  53,  u.  (8)  ;  1  PhU.  Brid.  62,  a.  (I) ;  Boirnxui  «. 
Noyea,  ]2  N.  H.  302. 

i  1  OHb.  EviJ.  by  Lofft;  p.  360  ;  Brown  «.  Bowwd,  14  Johns.  119,  123  ;  Tan 
Denaen  v.  Van  Siyck,  IS  Johim.  22S.  Tbe  ■dmitrion  ot  tbe  witnem,  in  all  tbeae  eaaea, 
•eema  to  rest  in  the  <UacretioQ  of  the  jndge.  Brotberton  b.  LiriiigiitDn,  S  Watta  ft  Seig. 
)34. 

■  Sowell  t.  Champion,  S  Ad.  k  EL  407 ;  White  •.  Hill,  0  Q.  B.  4B7,  4B1 ;  Cam- 
monwMlth  t.  Eaatman,  1  Caih.   189  ;    Orer  r.  Blackatone,  8   Watta   k   Serg.  71 ; 
Pt«ttpnan  o.  Dean,  3  Uamngt.  491 ;  Brown  d.  Bntrua,  S  Uo.  30. 
TOL.  I.  —  82 
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go  on  to  the  end  of  the  eridence.*  But  if,  at  the  close  of  the 
plaintiff's  case,  there  is  one  defendant  against  whom  no  evidence 
has  been  given,  and  none  is  anticipated  with  any  probability,  he 
instantly  will  be  acquitted.*  (a)  The  more  fact  of  mentioning  the 
party  in  the  timul  eum,  in  the  declaration,  does  not  render  him 
incompetent  as  a  witness ;  but,  if  the  plaintiff  can  prove  the  per- 
son so  named  to  be  guilty  of  the  trespass,  and  party  to  the  snit, 
which  must  be  by  producing  the  original  process  against  him, 
and  proving  an  ineffectual  endeavor' to  arrest  him,  or  that  the 
process  was  I<»t,  the  defendant  shall  not  have  the  benefit  of 
his  testimony.' 

§  859.  WltnsM  madg  putr  t>r  mlataka.  If  the  plaintiff,  in 
trespass,  has  by  mittake  made  one  of  his  own  intended  witnesses 
a  defendant,  the  court  will,  on  motion,  give  leave  to  omit  him, 
and  have  his  name  stricken  from  the  record,  even  after  issue 
joined.  1    In  crimiDal  iaformations  the  same  object  is  attained  by 

*  S  Q.  B.  461,  per  Ld.  D«nratn. 

'  Child  v.  OhuDbcrUin,  S  O.  &  P.  213.  It  U  not  cuy  to  pereeiTs  vh;  tb«  nnu 
principle  should  not  be  applied  to  actiona  upon  contraot,  where  one  of  the  dsFendants 
pleailjj  a  matter  in  hia  owo  prraoDal  diaehuv*.  Buch  ai  infanc;  or  bankniptcy,  and 
eatabliahes  hia  plea  by  a  certibcat«,  or  other  amnuativa  proof,  which  the  plaintiff  doaa 
not  pratend  to  ga.iiinj  or  reaiat.  See  Bate  v.  Boaaell,  1  Hood,  fe  H,  333.  tlpon  Emmet 
«.  Biitlsr,  7  Taunt.  iSi,  where  itwat  not  allowed,  Ur.  Phil1i[n  Tetrjaitly  observM, 
that  the  plea  waa  not  the  common  one  of  bankroptcj  and  certificate  ;  but  that  tfaa 
plajntiffi  hnd  aroved  (nnder  the  commisalon),  and  thereby  made  their  electiou  ;  and 
that  where  a  plea  ii  apeciol,  and  involves  the  conaideration  of  many  facte,  it  is  obrioui 
that  there  would  be  mncb  incooTenience  in  aplittiog  the  caae,  and  takiog  aeparate 
verdicts ;  but  there  aeetat  to  be  no  auch  iccouvenience  whero  the  whole  proof  conaiata 
of  the  bankrapt'a  certificate.     Phil.  &  Am.  on  Evid.  p.  S9,  □.  (3}. 

»  Bull.  N.  ft  288  i  1  Oilb.  Evid.  by  Loflt,  p.  261  ;  Lloyd  r.  Williama.  Cn.  temp. 
Hnrdw.  123  ;  Cotton  v.  Luttrell,  1  Atk.  452.  ''These  csaea  appear  to  have  pmweded 
npon  the  groand,  that  a  co-trespaaser,  who  hail  originaUy  hern  made  a  party  to  the  anit 

Xn  iofficient  grounds,  oUfchV  not  to  come  forward  as  a  witness  to  defeat  the  plaiDtiO^ 
r  he  had  preventeil  the  pkiBtiff  from  proceeding  effeotnsUy  agsinst  him,  by  bis  own 
wTonzfiii  act  in  elodioB  the  process."  Phil.  &  Am.  on  Ev.  p.  60,  d.  (S|.  But  aea 
Stockbsni  «.  Jonea,  10  Johns.  21,  contra.  See  also  1  SUrk.  Evtd.  132.  In  Wakely  *. 
Hart,  S  Bin.  316,  all  the  defisudants,  in  trespass,  were  arrested,  but  the  plaintiff  went 
to  issue  with  some  of  them  only,  and  did  not  rule  the  others  to  plead,  nor  take  jadgment 
agatnat  them  by  default ;  Fuid  they  wen  held  competent  witnessas  for  the  oUer  def^- 
dants.  The  leuoed  Chief  Jn^ticr  placed  the  decision  partly  upon  the  general  ground, 
that  they  were  not  intereaMd  in  the  event  of  the  suit ;  citing  and  approving  the  eaaa  of 
Stockham  v.  Jones,  tuym.  But  he  also  laid  equal  atreaa  upon  the  lact  that  the  pbdn- 
tiff  might  have  conducted  his  canaeso  as  to  bare  excloded  the  witneaaes,  by  laying  them 
under  n  rale  to  plead,  and  taking  judgment  by  default.  In  Purvisnce  n.  Dryden,  S  8. 
&  B.  402,  and  Gibba  v.  Bryant,  1  Pick.  118,  both  o(  which  were  actiooa  D|ian  contract, 
where  the  procesa  was  not  served  as  to  one  of  the  peraona  named  as  defendant  with  the 
other,  it  was  held  that  he- was  not  a  party  to  the  record,  not  being  served  with  prooea^ 
and  so  was  not  incompetent  as  a  witoeaa  on  that  account.  Xeith<-r  of  these  caaee,  there- 
fore, except  that  of  Stockham  v.  Jouea,  touches  the  ground  of  pablic  policy  for  the  pra- 
rention  of  fraud  in  cases  of  tort,  on  which  the  rale  in  the  text  aeema  to  have  baan 
founded.  Idao  Quart.  See  alao  Curtis  t>.  Onham,  13  Hart.  289  ;  Heekert  v.  FegeW, 
6  WatU  b  Serg.  13B. 

*  Baa  N.  P.  285  ;  Berrington  d.  Dormer  «.  ForteMue,  Cas.  t«mp.  Hardw.  1S2,  IflS, 

(a)  BeBBley«.Btadley,  2SwaD(Tenn.>,180;  Cochran  a.  Ammon,  IS  IIL  SIS. 
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entering  a  nolle  protequi  as  to  the  party  intended  to  be  examined ; 
the  rule  that  a  plaiutiEF  can  in  no  case  examine  a  defendant  being 
enforced  in  criminal  as  well  as  in  civil  cases.* 

§  360.  Sama  aobjeot.  If  a  material  witness  for  a  defendant 
in  ^'eetment  be  also  made  a  defendant,  he  may  let  judgment  go  by 
default,  and  be  admitted  as  a  witness  for  the  other  defendant. 
But  if  he  plead,  thereby  admitting  himself  tenant  in  possession, 
the  court  will  not  afterwards,  upon  motion,  strike  out  his  name.' 
But  where  he  is  in  possession  of  only  a  part  of  the  premises,  and 
consents  to  the  return  of  a  verdict  against  him  for  as  much  as 
he  is  proved  to  have  in  possession,  Mr.  Justice  Buller  said,  he 
could  see  no  reason  why  he  should  not  be  a  witness  for  another 
defendant'  (a) 

§  361.  In  eqnlty.  In  cJtancerff,  parties  to  the  record  are  sub- 
ject to  examination  as  witnesses  much  more  freely  than  at  law. 
A  plaintiff  may  obtain  an  order,  as  of  course,  to  examine  a  de- 
fendant, and  a  defendant  a  co-defendant,  as  a  witness,  upon  afli' 
davit  that  be  is  a  material  witness,  and  is  not  interested  on  the 
side  ot  the  applicant,  in  the  matter  to  which  it  is  proposed  to 
examine  him,  the  order  being  made  subject  to  all  just  excep- 
tions.^ And  it  may  be  obtained  ex  parte,  as  welt  after  as  before 
decree.'  If  the  answer  of  the  defendant  has  been  replied  to,  the 
replication  must  be  withdrawn  before  the  plaintiff  can  examine 
him.  But  a  plaintiff  cannot  be  examined  by  a  defendant,  except 
by  consent,  unless  he  is  merely  a  trustee,  or  has  no  beneficial 
interest  in  the  matter  in  question."    Nor  can  a  co-plaiutiff  be 

•  IHd, 

»  Bull.  N.  P.  283  J  BerringtoD  d.  Dormer  ».  YortefcWfCaa.  temp.  Hardw.  162, 168. 

■  RuU.  N.  P.  !36.  BiUwheretbesainemryBrsslsotoasaeisdaniasesagainBtthewit* 
Hess,  it  seems  he  is  not  admissible.     See  Mash  n.  Smith,  1  C.  &  P.  577  ;  supra,  $  358. 

'  2  D&Diel's  Chan,  Pr.  1036,  n.  (pBrkina's  ed.)  ;  liL  10*3  ;  Asliton  i>.  Parker,  1* 
Sim.  632.  But  wbera  there  are  sereral  defendants,  OQe  of  whom  alone  has  au  intare<it 
in  defeating  tbe  plaintiiTs  claim,  the  eridence  of  the  defendant  so  interegtad,  though 
taken  in  bebairof  a  co-defendant,  is  held  inndraiasible,  Oliirke  «.  Wybnrn,  12  Jar. 
613.  It  has  been  held  in  Masaachnsetts,  that  the  answer  of  one  defendant,  so  far  as  it 
is  responsive  to  the  bill,  mav  be  read  b;  another  defendant,  as  svidence  in  hia  own 
favor.     Hills  v.  Qnre,  SO  Fic^.  28. 

■  Steed  «.  Oliver,  11  Jur.  365  ;  Paris  c.  Hnshss,  1  Eseo,  I ;  Tan  e.  Oorpe,  S  Hv. 
4  K.  ?"" 


(a)  Where  the  eonrt  in  its  discretion  decision  of  them  ;  ^nd  the  jaiy  should  be  - 

orders  several  actions,  depending  on  tbe  directed   to  conling  the  testimony  of  the 

same  evidence,  to  be  tried  together,  the  witness  to  the  case  in  which  he  i%  compe- 

testimony  of  a  witness  who  is  competent  tent.     Kimball    e.   Thompson,    4    Cnsh, 

in  one  of  the  actions,  ia  not  t«  be  excluded  (Ifass.)  HI.     See  also  Beeves  r.  Matthew^ 

because  it  is  inadmissible   in  the  others,  17  Qa.  U9. 
and  maf  possibly  have  some  eSect  on  the 
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examined  by  a  plaintiff  without  the  consent  of  the  defendant 
The  course  in  the  latter  of  such  cases  is,  to  strike  out  his  name 
as  plaintiff,  and  make  him  a  defendant;  and,  in  the  former,  to 
file  a  croBB-bill.* 

§  862.  Riil«  In  tilvil  md  orfmlual  omm  the  lamB.  The  princi- 
ples which  govern  in  the  admiasion  or  exclusion  of  parties  as  wit- 
nrases  in  civil  cases  are  in  general  applicable,  with  the  like  force, 
to  criminal  protecutioiu,  except  so  far  as  they  are  affected  by  par- 
ticular legislation,  or  by  considerations  of  public  policy.  In  these 
coses,  the  State  is  the  party  prosecuting,  though  the  process  is 
usually,  and  in  some  cases  always,  set  in  motion  by  a  private 
individual,  commonly  styled  the  prosecutor.  In  general,  this  in- 
dividual has  no  direct  and  certain  interest  in  the  event  of  the 
prosecution;  and  therefore  he  is  an  admissible  witness.  For- 
merly, indeed,  it  was  supposed  that  he  was  incompetent,  by  rea^ 
son  of'an  indirect  interest  arising  from  the  use  of  the  record  of 
conviction  as  evidence  in  his  favor  in  a  civil  suit ;  and  this  opin- 
ion was  retained  down  to  a  late  period  as  applicable  to  cases  of 
forgery,  and  especially  to  indictments  for  perjury.  But  it  is  now 
well  settled,  as  will  hereafter  more  particularly  be  shown,'  that 
the  record  in  a  criminal  prosecution  cannot  be  used  as  evidence 
in  a  civil  suit,  either  at  law  or  in  equity,  except  to  prove  the  mere 
fact  of  the  adjudication,  or  a  judicial  confession  of  guilt  by  the 
party  indicated.'  The  prosecutor,  therefore,  is  not  incompetent 
on  the  ground  that  he  is  a  party  to  the  record;  but  whether  any 


tlesiDequityreciproc«l.withonttlietiiterTeutionof«cr(»s-lim.  Se«  1  Smith's  Ch.Pr. 
*Ee,  n.  (1)  ;  Report  an  nhfuicery  Hracticn,  A^p.  p.  153,  Q.  48.  Sir  SaiQuel  Romilly 
wu  in  raTocofaachchsngein  the  practice.  Id.  p.  64,  Q.  2se  ;  IHoffmiii'sCh.  Pr.  SIS. 
Id  noma  of  the  United  States  this  \aa  iilmad;  been  done  by  statatr.  See  New  Vnrk, 
Code  of  Practice,  }}  BBO,  396,  888  (B  latch  ford's  ei!.)  ;  Ohio,  Rev.  Sut,  1841,  c  87, 
I  20  ;  Hinouri.  Rev.  Stat.  1346,  e.  1S7,  art.  2.  gj  14,  15  ;  NowJenej,  R«t  Sut.  1844, 
tit.  2S,  c  1,  S  40  ;  Texu,  H&rtlejr'i  Dig.  arts.  735,  738  ;  Wieeonuu,  Ber.  Sutt.  1S49, 
e.  84,  S  SO  ;  California,  Rst,  Stat  1350,  c  142,  SS  206-303. 

'  1  araith'i  Ch.  Pr.  843,  344 ;  1  Hoffman's  Ch.  Fr.  485-488.  Sea  fQilher.  GmlFj 
on  Erid.  242-244  ;  3  Had.  Chan.  416,  41S  ;  Keilaon  «.  HcDtmald,  4  Johiu.  Ch.  201  ; 
SoiiTsrljye  r.  Arden,  1  Johns.  Ch.  240  ;  2  Daniel's  Ch.  Fr.  455,  450  ;  Piddock  v. 
Brown,  8  P.  W.  383;  Harray  tr.  Shndwell,  2  V.  &  B.  401  ;  Hoffm.  Uaatar  in  Chwic. 
18,  19  ;  Cotton  V.  Lattrell,  1  Atk.  461. 

»  Infra,  %  637. 

■  Rez  B.  Boston,  4  Eaet.  672  ;  Bartlett  n.  PickenjtiU,  Id.  677,  n.  ;  Qihrnm  v.  Uc- 
&rty,  Caa.  temp.  Hnnlw.  311  ;  Rirhanlson  v.  Williams,  12  Hod.  SIS ;  R(«.  v.  Horen. 
8S  teg.  Obs.  69 ;  11  Ad.  &  El.  1028  ;  infra,  {  537.  The  exception  which  had  grown 
up  in  the  oase  of  foi^er?  was  admitted  to  be  an  anomalj  in  the  law,  in  4  East,  632,  per 
IjmX  EllenborouDh,  and  in  4  B.  £  AM.  210,  per  Abbott,  C.  J.  ;  and  was  finally  re- 
moTed  fa;  the  declaratory  act,  for  such  in  effect  it  certainly  is,  of  9  Geo.  IV.  c.  32.  S  2. 
In  this  country,  with  the  exception  of  a  fi^v  early  cases,  the  party  to  the  forged  iustni- 
inent  has  been  held  admia<dhk  ns  a  witness,  on  the  general  prineiplca  of  the  criminal 
kw.  See  Cnmmonwe^th  v.  Snell,  3  Mass.  S2  ;  People  v.  Dean,  S  Cowen.  ST  ; 
Fiirber  v.  Hilliard,  %  N.  U.  480 ;  Reapablica  v.  Ross,  S  DaU.  889  ;  State  *.  Foater. 
I  MoGord,  442. 


Pd.yGoogIe 


CHAP.   II.]  COMPETENCY  OP   WITNESSES.  501 

interest  which  he  may  have  in  the  conviction  of  the  ofifender  is 
sufficient  to  render  bim  incompetent  to  testify  will  be  considered 
more  appropriately  under  the  head  of  incompetency  from  interest' 
§  363,  Defendanta  In  oiimliMl  cmm.  In  regard  to  d^ettdaTUa  in 
criminal  cases,  if  the  State  would  call  one  of  them  as  a  witness 
against  others  in  the  same  indictment,  this  can  be  done  only  by 
discharging  him  from  the  record;  as,  by  the  entry  of  a  nolle 
prosequi^  or,  by  an  order  for  bis  dismissal  and  discharge,  where 
he  has  pleaded  in  abatement  as  to  bis  own  person,  and  the  plea 
is  not  answered ;  ^  or,  by  a  verdict  of  acquittal,  where  no  evidence, 
or  not  sufficient  evidence,  has  been  adduced  against  him.  In  the 
former  case,  where  there  is  no  proof,  he  is  entitled  to  the  verdict; 
and  it  may  also  be  rendered  at  the  request  of  the  other  defend- 
ants, who. may  then  call  him  as  a  witness  for  themselves,  as  in 
civil  caftes.  In  the  latter,  where  there  is  some  evidence  against 
him,  but  it  is  deemed  insufficient,  a  separate  verdict  of  acquittal 
may  be  entered,  at  the  instance  of  the  prosecuting  officer,  who 
may  then  call  him  as  a  witness  against  the  others.^  On  the  same 
principle,  where  two  were  indicted  for  assault,  and  one  submitted 
and  was  fined,  and  paid  the  fine,  and  the  other  pleaded  "  not 
guilty,"  the  former  was  admitted  as  a  competent  witness  for  the 
latter,  because  as  to  the  witness  the  matter  was  at  an  end.*  But 
the  matter  is  not  considered  as  at  an  end,  so  as  to  render  one  de- 
fendant a  competent  witness  for  another,  by  anything  short  of  a 
final  judgment  or  a  plea  of  guilty. '  (a)  Therefore,  where  two  were 
jointly  indicted  for  uttering  a  forged  note,  and  the  trial  of  one  of 
them  was  postponed,  it  was  held,  that  he  could  not  be  called  as  a 
witness  for  the  other.*  So,  where  two,  being  jointly  indicted  for 
an  assault,  pleaded  separately  **not  guilty,"  and  elected  to  be 
tried  separately,  it  was  held,  that  the  one  tried  first  could  not 
call  the  other  as  a  witness  for  him.^ 

•  Infra,  SJ  412-41*. 

1  Bull.  N.  P.  385  ;  Cu.  temp  Hrnilw.  16S. 

'  Rrx  B.  Sherman,  Can.  tamp.  Haniw.  303. 

■  Rex  o.  Rowland,  Hj.  A  H.  401  ;  Rex  «.  Hntinean  of  the  "  Botuty,"  cited  inr, 
1  East,  312,  313. 

■   •  Rex  e.  Fletchar,  1  Stra,  688  ;  Bag.  h,  I.yooa,  frC.  ft  P.  655  ;  Reg.  p.  Waiiain«,8 
Q.  &  P.  284  ;  lapra,  S  858  ;  Commonwealth  «.  Eutmui,  1  Ciuh.  189. 

'  Reg.  r,  Hinka,  1  DenU.  C.  C.  84. 

'  Coinmoawealth  v.  Marsh,  tO  Pick.  67. 

>  People  V.  Bill,  10  JohiiB.  95.  In  Raz  e.  Lafons,  5  Eap.  IG4,  whera  one  Aetaii- 
anCaiiSerad  judfiinent  bj  dafanlt.  Lord  EneDhonrngh  held  him  incomnetent  to  testify 
for  the  othen  ;  apparently  on  the  ground,  that  there  was  a  community  of  guilt,  and 

(o)  Where  two  defendanti  were  jointly  helil  to  be  a  competent  witne™  for  the 
indicted  for  an  assault,  and  one  waa  ile-  other  defendant.  State  v,  Werthing,  81 
faulted  on  his  rect^iiance,  hia  wile  waa    Me.  62. 
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§  864.  Panotioiu  of  Judga  and  wltneu  inaompatibU;  Before  we 
dismigg  the  subject  of  parties,  it  maj  be  proper  to  take  notice  of 
the  case  where  the  facto  are  personally  known  by  the  judge  before 
whom  the  cause  is  tried.  And  whaterer  difference  of  opinion 
may  once  have  existed  on  this  point,  it  seems  now  to  be  agreed 
that  the  same  person  cannot  be  both  witneBe  and  judge  in  a  cause 
which  is  on  trial  before  him.  If  he  ia  the  sole  judge,  he  cannot  be 
sworn;  and,  if  he  eits  with  others,  he  still  can  hardly  be  deemed 
capable  of  impartially  deciding  on  the  admissibility  of  his  own 
testimony,  or  of  weighing  it  against  that  of  another.*  Whether 
his  knowledge  of  common  notoriety  is  admissible  proof  of  that 
fact  ia  not  so  clearly  agreed."  On  grounds  of  public  interest  and 
convenience,  a  judge  cannot  be  called  as  a  witness  to  testify  to 
what  took  place  before  him  in  the  trial  of  another  cause,'  though 
he  may  testify  to  foreign  and  collateral  matters  which  happened 
in  his  presence  while  the  trial  was  pending  or  after  it  was  ended.* 
In  regard  to  attomeya,  it  has  in  England  been  held  a  very  objec- 
tionable proceedii^  on  the  part  of  an  attorney  to  give  evidence 
when  acting  as  advocate  in  the  cause ;  and  a  sufficient  ground  for 
a  new  trial'  But  in  the  United  States  no  case  ba^  been  found 
to  proceed  to  that  extent;  and  the  fact  is  hardly  ever  known  to 
occur. 

§  365.  Msntai  dsfloienoiM.  We  proceed  now  to  consider  the 
SECOND   CLASS  of  persons  incompetent  to   testify  as   witnesses; 

that  ths  offeDM  of  one  wu  tba  olTiacv  of  &11.  But  no  authority  iru  dted  fn  the  cue, 
and  tlie  deciaioQ  is  at  variance  with  the  geaerat  iloctnae  iu  caaea  of  tort.  The  reamo 
given,  moreoviT,  assuniea  the  very  point  in  dispute,  namely,  whether  there  wajt  any 
suilt  at  all.  The  indictment  wu  for  a  miademcanor,  in  obatructiug  a  revenue  ofGcer 
in. the  execution  ol  bia  doty.  See  1  Phil.  Evid.  68.  Hut  where  two  were  joinUy  in- 
dieted  [or  an  nitaault  and  battery,  and  one  of  them,  on  motion,  waa-  tried  Tirat,  the  wife 
of  the  other  woa  held  a  competent  witneaa  in  his  favor.  Moffit  o.  Sute,  2  Hnniph.  8S. 
And  aea  Jones  o.  Stste,  1  Kelly  (Go.),  SIO ;  Comnopwealth  e.  Man«oD,  2  Aahm.  31 ; 
au;>ni,  |  336,  n.  ;  State  v.  Worthing,  1  ReddinRt.  (31  He.)  62. 

-  1  Rose  s.  Rnhler,  2  Martin,  s.  a.  313.  So  ia  the  law  oF  Spain  (Partid.  3,  tit.  16, 
1.10;  1  Uoi«au&CBrletnn'BTr.p,  200)  ;  and  of  Scotland.  GUasford  on  Evid.  p.  603; 
Tut  on  Evid.  432  ;  Stur'e  Init.  book  iv.  tit.  IS,  i  ;  Erakine'g  Inet  book  iv.  til.  2,  33. 
If  hie  pr«aence  on  the  bench  ia  nei^eesary  to  the  le^l  couatitution  of  the  court,  he  can- 
Bot  be  sworn  aa  a  witneaa,  even  by  consent ;  and  if  it  ia  not,  and  his  testimony  is  ue< 
cessary  in  the  canxe  on  trial,  lie  should  lave  the  liencli  until  the  trial  is  Gnialied. 
Uoree  e.  Morza,  4  Am.  L&w  Bep.  n.  a.  611.  Tliis  princijile  haa  not  been  extended  to 
Jarors.  Though  tbe  jury  may  nse  their  general  knowledge  on  the  aubjeet  of  any  ques- 
tion before  them  ;  yet,  if  any  juror  haa  a  particular  knowledge,  as  to  which  he  can  tea- 
ti^,  he  mnat  be  awom  as  a  witness.  Rex  t>.  Rosser,  7  C.  ft  P.  64S  ;  Stones  r.  Byron, 
i  Dowl.  &  L.  898.     See  infra,  S  386.  n. 

*  Lord  Stair  and  Mr.  Enikine  seem  to  have  been  of  opinion  that  It  was,  "  unless  it 
be  oven'uled  by  pregnant  contrary  evidence."  But  Mr.  Glaasford  and  Hr,  Tait  are  of 
the  contrary  opinion.     See  the  places  cited  in  the  preceding  note. 

*  Beg.  V.  Gasard,  S  C.  A  P.  Sfl5,  per  Patteson,  ,r. 

*  'Rex  D.  Earl  of  Thanet,  27  Howell's  St  Tr.  847,  848.  Sea  mpra,  \  952,  as  to  tha 
•dmiiisiliility  of  jurors. 

*  Dann  «.  Packwood,  11  Jnr.  242  a. 
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namely,  that  of  pebsons  depicibht  in  UNDEBSTANDma.  We  h&ve 
already  seeii,^  that  one  of  the  main  securities,  which  the  law  hm 
provided  for  the  purity  and  truth  erf  oral  evidence,  is,  that  it  be 
delivered  under  the  sanction  of  an  oath;  and  that  this  is  none 
other  than  a  solemn  invocation  of  the  Supreme  Being,  aa  the 
Omniscient  Judge.  The  purpose  of  ihe  law  being  to  lay  bold  on 
the  conscience  of  the  witness  by  this  religious  solemnity,  it  is  ob- 
-  viouB,  that  persons  incapable  of  comprehending  the  nature  and 
obligation  of  an  oath  ought  not  to  be  admitted  as  witnesses.  The 
repetition  of  the  words  of  an  oath  would,  in  their  case,  be  but  an 
unmeaning  formality.  It  makes  no  difference  from  what  cause 
this  defect  of  understanding  may  have  arisen ;  nor  whether  it  be 
temporary  and  curable,  or  permanent ;  whether  the  party  be  hope- 
lessly an  idiot,  or  maniac,  or  only  occasionally  insane,  as  a  lunatic ; 
or  be  intoxicated ;  or  whether  the  defect  arises  from  mere  imma- 
turity of  intellect,  as  in  the  case  of  children,  (a)  While  the  deji- 
ciertet/ of  understanding  existi,  be  the  cause  of  what  nature  soever, 
tho  person  is  not  admissible  to  be  sworn  as  a  witness.  But  if 
the  cause  be  temporary,  and  a  lucid  interval  should  occur,  or  a 
core  be  effected,  the  competency  also  is  restored.^(&) 

>  iSi«>ro,  8  827. 

■  e  Com.  Diu.  351,  353,  Tatmoifpu,  A,  1  ;  Livingston  v.  Sisratad,  10  Johns.  SA3 ; 
Etbdi  v.  Hsttich,  7  Wheat.  453,  470  ;  Whita'i  Cue.  3  Leach,  Cr.  Caa.  18D  ;  Tait  on 
Evid.  pp.  842,  348.  The  fact  of  want  of  aoderatanding  ii  to  bs  prored  by  the  object- 
ing party,  bj  teatimooy  alivnde.  BobiiMOii  «.  Dana,  18  TL  474.  See,  aa  to  iotoxi- 
oaUoo,  Hartford  v.  Palmer,  16  Johns.  14S  ;  Uebhart  p.  Shindle,  IS  8.  &  E.  835 ; 
Heinec.  ad  Pandect  Par.  3,  g  14.  Whether  a  mtmomamae  is  a  competent  nitneos 
is  a  point  not  hnown  to  have  been  directly  decided ;  and  upon  which  teit-writera  differ 
in  opinion.  Ur.  Roscoe  deems  it  the  sareat  rule  to  exclude  their  teutimony.  Roec. 
Crim.  Evid.  pL  123.  Hr,  Best  considers  this  "hard  measan)."  Best,  Price.  Eiid. 
p.  168.  In  a  recent  case  before  the  Privy  Coancil,  where  a  will  was  coatested  on  the 
ground  of  incapacity  in  the  mind  of  the  testator,  it  was  held,  that  if  the  tnind  ia  on- 
aoand  on  one  subject,  and  this  unsaundness  is  at  all  times  existing  upon  that  subject, 
it  is  erroneoaa  to  suppose  the  mind  of  such  a  person  really  sound  on  other  gnbjects  ; 
sod  that  therefore  tne  will  of  such  a  person,  though  apparentlf  ever  so  rational  and 
pro^,  was  void.  Waring  v.  Waring,  12  Jar.  947,  PtLt,  U.  Here,  the  power  of  rer- 
aeiring  facts  ia  sound,  bat  the  faculty  of  comparing  and  of  judging  is  impaired.  But 
where,  in  a  trial  for  naoslaushter,  a  lunatic  patient  was  admitted  as  ■  witness,  who 
had  been  conlinei)  in  a  lunatic  asylum,  and  who  labored  under  the  delusion,  both  at 
the  time  of  the  tronsactiau  and  of  the  trial,  thst  be  was  possessed  by  twenty  thousand 
spirits,  but  whom  the  medical  witness  believed  to  be  capable  of  giving  sn  account  of 
any  transaction  that  bsppened  before  his  eyea,  and  who  appeared  to  understand  the 
obligation  of  an  oath,  and  to  believe  in  future  rewards  and  poniahmenta,  —  it  was  held, 
that  his  testimony  was  properly  teceived.     And  that  where  a  person,  under  an  insane 

(a)  In  many  of  the  Stat«s,  these  vsri-         {b)  The  ^aestion  of  the  competency  of 


tatutea,  he  may  condnct  the  examination  of  tha 

anit,  I  S2S,   note  a.    The  effect  of  this  witness  as  he  sees  iit,  to  aacertain  that 

enactment  generally,   does  not  alter  the  competeDcy,    Cannody  n.  Lynch,  27  Minn. 

common-law  rules,  and  the  common-law  4Sfi. 
rules  are  in  force  where  the  statute  con- 
taina  no  mention  of  them. 
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§  864.  Dsd  and  dumb  penMoa.  In  regard  to  persons  deqf  and 
dumb  from  their  birth,  it  has  been  said  that,  in  presumption  of 
law,  they  are  idiots.  And  though  t^is  presumption  has  not  now 
the  same  degree  of  force  which  was  formerly  given  to  it,  that  un> 
fortunate  class  of  persons  being  found  hy  the  light  of  modem 
science  to  be  much  more  intelligent  in  general^  and  susceptible 
of  far  higher  culture,  than  was  once  supposed ;  yet  still  the  pr&- 
Bumption  is  so  far  operative,  as  to  devolve  the  burden  of  proof  (m 
the  party  adducing  the  witness,  to  show  that  he  is  a  person  of 
sufficient  understanding.  This  being  done,  a  deaf  mute  may  be 
Bwom  and  give  evidence,  by  means  of  an  interpreta*. '  If  he  ia 
able  to  commmiicate  his  ideas  perfectly  by  writing,  he  will  be 
required  to  adopt  that,  as  the  more  satis&ctory,  and  therefore 
the  better  method;^  but  if  his  knowledge  of  that  method  is  im- 
perfect, he  will  be  permitted  to  testify  by  means  of  signs.' 

§  367.  CUldim.  But  in  respect  to  ehildren,  there  is  no  pre- 
cise age  within  which  they  are  absolutely  excluded,  on  the  pre- 
sumption that  they  have  not  sufficient  understanding.  At  the  age 
of  fourteen,  every  person  is  presumed  to  have  common  discretion 
and  understanding,  until  f^he  contrary  appears;  but  under  that 
age  it  is  not  so  presumed ;  and  therefore  inquiry  is  made  as  to  the 
degree  of  understanding,  which  the  child  offered  as  a  witness 
may  possess ;  and  if  he  appears  to  have  sufficient  natural  intelli- 
gence, and  to  have  been  bo  instructed  as  to  comprehend  the  na- 
ture and  effect  of  an  oath,  he  is  admitted  to  testify,  whatever  his 
age  may  be. '  (a)    This  examination  of  the  child,  in  order  to  ascer^ 

delnrfon,  ia  offered  u  a  witneas,  it  U  for  the  judRe  &t  tbe  tima  to  decide  npon  hii  com- 
petency u  a  witness,  end  for  the  jury  to  jadBe  of  the  eredihility  of  hie  eTioence.  Beg. 
V.  Hill,  Ifi  Jur.  *70  ;  6  Eng.  Ijnr  ft'Eq.  547  ;  6  Coi,  C.  C.  a5S.(c) 

I  RuBtnn'a  Case,  1  LeMh,  Or.  C«».  i08 ;  Tait  oa  Evid.  318  ;  1  Ruse,  on  CrinMi, 
p.  7  ;  1  HbIb,  p.  C.  St.  Lord  Hale  retara,  for  authority  u  to  the  ancient  premunptiMl. 
to  the  Laws  of  Knight  Alfrpd,  0. 1*,  which  is  in  these  words  ;  "  Si  quia  mntUB  ?al  annliiB 
natna  sit,  ut  peeeata  sna  confiteri  neqneat.  nee  inftciari,  emendet  paler  scale™  ipJiu" 
Vid.  I>egea  Barbsror.  Antiq.  *d1.  iv.  p.  S49  ;  Ancient  Laws  and  Statutes  of  England, 
vol.  i.  n.  n. 

*  Morrison  v.  L<!nnan).  S  C.  &  P.  127. 

'  State  V.  De  Wolf,  8  Conn.  98  ;  Commonwealth  ».  Hitl,  14  Mass.  207 ;  Snyder  ». 
Nations,  E  Blnckf.  295. 

1  McNhH/s  Evid.  p.  149.  c.  11  ;  Bull.  N.  P.  298  ;  1  Hale,  P.  C.  802  ;  S  Bom.  on 
Criinea,  p.  590  ;  Jackson  v  Oridley,  IS  Johns.  66. 

U)  Holcomb  V.  Holeomh,  28  Conn.  177.  case  where  the  trill  was  on  an  IndietmMt 

IfUie  witness  can  discern  right  from  wronfb  forincast,  the  person  upon  whom  the  erinw 

and  has  powKr  to  apeak  from  memoir,  he  was  eommittaa,  was  thtrleen  yaara  of  ^e. 

is  eompetent.   Colamui «.  Com.,  2S  Otatt.  When  she  waa  offered  by  the  prooecntum 

{Va.)  esc.  >■>  a  witness  tbe  defendant  ob)eet«d  that 

(it)  McOuire  v.  People,  44  Uich.  38S;  she  was  ignorant  of  the  nature  and  obli^- 

HcQaff  V.  Stat«,  83  lla.  151  ;   State  >.  tion  of  an  oath.    In  reply  to  the  presiding 

SoTUBUi,  48  N.  Wett.  Bep.  6SS.     Id  a  judge,  abe  said  aha  knew  the  oath  waa  to 
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taia  his  capacity  to  be  Bwom,  is  made  by  the  judge  at  hia  discre- 
tiou ;  and  though,  as  has  been  just  said,  no  age  has  been  precisely 
fixed,  witliiu  which  a  child  shall  be  cunclusively  presumed  in- 
capable, yet  in  one  case  a  learned  judge  promptly  rejected  the 
dying  declarations  of  a  child  of  four  yeara  of  age,  observing,  that 
it  was  quite  impossible  that  she,  however  precocious  her  mind, 
could  have  had  that  idea  of  a  future  state  which  is  necessary  to 
make  auch  declarations  admissible.^  On  the  other  hand,  it  is 
not  unusual  to  receive  the  testimony  of  children  under  nine,  and 
sometimes  even  under  seven  years  of  age,  if  they  appear  to  be  of 
sufficient  understanding;^  and  it  has  been  admitted  even  at  the 
age  of  five  years.*  If  the  child,  being  a  priocipal  witness,  appears 
not  yet  sufficiently  instructed  in  the  nature  of  an  oath,  the  court 
will,  in  its  discretion,  put  off  the  trial,  that  this  may  be  done.*^ 

*  Rfli  D.  Pike,  S  C.  A  P.  59S  1  Pooiils  «.  HeNair,  21  Wend.  008.  Nxither  can  tho 
declarations  of  BUoh  ■  uhild,  if  liriu^  be  nemnd  in  avidence.  Rex  v.  Btuier,  1  tlaaC, 
P.  C.  «3.(6l 

■  1  East,  P.  C.  iiS ;  Conimouiirailth  v.  Hutchinson,  10  Haaa.  225 ;  McHall/s 
Evid.  p.  IGl ;  State  v.  WhittiT,  8  8hepl.  841. 

*  &»x  V.  Bnuer,  1  Leach.  Cr.  Cas.  ISB  ;  e.  0.  BulL  N.  P.  aS3  ;  b.  a  1  Eait,  F,  a 
443. 

*  HoNally'a  Eviil,  u.  154 ;  Rax  n.  White,  3  Leacb,  a  Caa.  480,  n.  a;  Bex  «.  Wads, 
1  Hood.  Cr.  (Jat.  gfl.  But  in  a  lute  caw,  before  Mr.  Justice  Patteaon,  the  leanied  judge 
■aid,  that  he  must  be  aatislied  that  the  child  felt  the  binding  oliligation  of  an  oalK, 
from  the  ^nemL  course  of  her  nlijiious  education-,  and  that  the  eOect  of  tha  oath  npuu 
the  conaciejice  should  arise  from  religious  feeling  uf  a  |ieriuiuieDt  nature,  aud  uot  merely 
from  instruutioag.  couBued  to  the  nature  of  an  oath,  recently  couiinuuicated,  for  the  pur- 
pose of  the  purtioular  trial.  And  therefore,  the  witueaa  having  been  viaitad  but  twJM 
by  a  clen^man,  who  had  RkTen  her  some  itistruutioos  as  to  the  nature  of  an  oatb,  but 
atill  she  bad  but  an  imjienect  underatauding  ou  the  sulyect,  her  evidc^nce  was  rrjected. 
Uez  c.  WillUms,  7  C.  &  P.  920.  In  a  mont  recaut  caiie,  wbera  the  pnnuipal  witness  for 
the  prosecution  was  a  female  child  of  six  yean  olil,  wholly  ignorant  of  the  nature  of  aa 
oath,  a  postponement  of  tlie  triai  was  moved  for,  that  ehe  might  be  iustiucted  on  that 
Bubject  1  but  Pollock,  C.  B.,  rsfuaed  the  motioo  aa  leuding  U>  endanger  the  aafaty  of 
public  iustiue  ;  observing  that  mora  probably  would  be  loat  in  memory,  than  would  be 
gained  m  point  of  religiooa  eduektion ;  adding,  however,  that  in  csaei  where  the  intd- 

tall  tha  troth  and  that  she  would  be  pan-  dueretion  to  allow  the  witnesa  to  be  in> 

ished  if  she  did  not  tell  the  truth  after  structed,  in  acoordance  with  the  prerail- 

taking  it,  but  she  did  not  know  by  whom  ing  practice,   if  her  age  and  mental  c*- 

or  how.   The  prosecution  did  not  then  olTer  pacity  were  sufficient  to  receive  such  in- 

bar  as  a  witness,  SJid  the  Judge  postponed  stmction  intelligently.    The  court,  how> 

decision  as  to  her  conipetency,   that  she  ever,  based  its  opinion  upon  tha  point  that 

might  be  further  instructed.     The  next  the  question   of  the  competency   of  the 

day  she  was  offered  ss  a  witness  and  found  n-itness  really  arose  when  she  was  actually 

oompeteut,  haviog  been  instructed,  as  sp-  offured  as  a  witnaas,  and  that  the  presid- 

paared  by  her  examination,  by  a  Chriatian  ing  judge,   deteraiiaed    this   preliminary 

niiuistur  unce   the   sdJonmnieDt  of   the  question  upon  the  facts  in  evidence  nlat- 

eoort    The  defendant  srgiieil  befora  the  ing  to  her  uiiileratanding  of  the  onth,  and 

Snprema   Court  that  the'  witness  should  that  the  question  as  to  the  competency  of 

know  aboot  the  nature  of  the  oath  inde-  the  witness,  being  a  preliminarif  queetioix 

pendently  of  the  necessitiea  of  the  trial  of  faot  aa  to  the  admissibility  of  evidence, 

and  conid  not  be  especially  instructed  for  would  not  ha  reviewed  by  tha  Supreme 

that  purpose.     The  court   reviewed  the  Court.     Com.  r.  I.yuBS,  142  Mass.  577. 
praetiee  as  stated  above,  and  stated  that  (6)  Smith  v.  SUte,  41  Tex.  SG2. 

the  presiding  judge  hod  authority  in  hia 


,d,Google 


506  LIT   Of  EVIDENCE.  [PABT  in. 

But  whether  the  trial  ought  to  be  put  off  for  the  purpose  of 
iuBtructing  aa  adult  witnees  has  been  doubted.* 

§  S68.  Moral  defloienoiM.  The  THiBD  CLASS  of  persooa  iDcom- 
petent  to  testify  as  vitneEiBes  cooBista  of  those  who  are  insensible 
TO  THE  OBUOATiONS  OF  AN  OATH,  from  defect  o(  religtous  senti- 
ment and  belief.  The  ver^  nature  of  an  oath,  it  being  a  religious 
and  most  solemn  appeal  to  God,  aa  the  Judge  of  all  men,  pre8nj>' 
poses  that  the  witness  believes  in  the  existence  of  an  omaiscient 
Supreme  Being,  who  is  "the  rewarder  of  truth  and  avenger  of 
falsehood ;  "  *  and  that,  by  such  a  formal  appeal,  the  conscience 
of  the  witness  is  affected.  Without  this  belief,  the  person  cannot 
be  subject  to  that  sanction,  which  the  law  deems  ao  indispensable 
test  of  tmth.^  It  is  not  sufTicient,  that  a  witness  believes  himself 
bound  to  speak  the  truth  from  a  regard  to  character,  or  to  the 
common  interests  of  society,  or  from  fear  <rf  the  punishment 
which  the  law  indicts  upon  persons  guilty  of  perjury.  Such 
motives  have  indeed  their  influence,  but  they  are  not  considered 
as  affording  a  sufficient  safeguard  for  the  strict  observance  of 
truth.  Our  law,  in  common  with  the  law  of  most  civilized  coun- 
tries, requires  the  additional  security  afforded  by  t^e  religious 
sanction  implied  in  an  oath;  and,  as  a  necessary  consequence, 
rejects  all  witnesses,  who  are  incapable  of  giving  this  security.* 
Atheists,  therefore,  and  all  infidels,  that  is,  those  who  profess 
no  religion  that  can  bind  their  consciences  to  speak  truth,  are 
rejected  as  incompetent  to  testify  as  witnesses.*  (a) 

lect  was  salEcieDtly  matured,  but  the  education  only  had  beim  u^tvcted,  ■  p«ntpon»- 
meut  might  be  very  proper.     Reg.  e.  NtchoUa,  2  C.  &  K.  216. 

*  See  Rei  v.  Wule,  1  Mood.  Cr.  Cita.  86. 

>  Per  Lord  Hanlwicka,  1  Atk.  48.  The  oplaiooa  of  the  auliar  aa  well  u  Uter 
jurists,  conceniiug  the  nature  and  obligationa  of  an  oath,  are  quoted  and  diaeuaMd 
much  at  Ur^e,  in  Omirhuud  v.  Barker,  1  Atk.  81,  uid  in  Tyler  on  Oaths,  paniM,  to 
which  the  learned  reader  is  referred. 

■  1  Stark.  Evid.  22.  "  Tbe  law  ia  wiw  in  requiring  the  highest  attKtnable  sanctioii 
for  the  truth  of  teatimony  given;  and  ia  consistent  iu  rejeoticg  al!  witneaaea  iucaiiahle 
of  feeling  this  Banotion,or  of  receiving  this  teat;  whether  this  incapacity  arises  from  the 
imbecility  of  their  understanding,  or  from  its  perveraitr.  It  does  not  impute  gnilt  or 
blame  to  either.  If  the  witness  is  evidently  intoiiosted,  he  ia  not  allowed  to  be  awom; 
because,  for  the  time  Lieiog,  he  is  evidently  incapable  of  feeling  the  furue  and  obligation 


a  oath.  The  rum  annpoa,  and  the  infant  of  tender  age,are  rejected  for  the  lanie  t«b- 
but  without  blame.  The  atheist  is  sleo  ngected,  because  he,  too,  is  incawbJe  of 
line  the  ohligstion  of  an  oath,  in  consequence  of  his  unbelief.    The  law  looks  aoly 


to  tbe  fact  of  incapacity,  nut  to  the  cauae,  or  the  manner  of  avowal.  Whether  i1 
calmly  insinuate<l  with  the  elegance  of  Gibbon,  or  roared  forth  in  tbe  dii^usting 
blaaphemiea  of  I'aine.  atill  it  is  atheism  ;  and  to  require  the  mars  fonnatity  of  an  oath, 
from  one  who  avowedly  despises,  or  is  incapable  of  feeling,  its  peculiar  sanction,  would 
be  but  a  mockery  of  Justice."     1  Law  Keporter,  pp.  3i6,  M7. 

•  1  Phil.  Evid.  10  (9th  ed.). 

*  BuU.  N.  P.  89S ;  1  Stark.  EvId.  32  ;  1  Atk.  40,  46  ;  1  Phil.  Evid.  10  (Stb  ed.>. 
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§  869.  Vktnr*  of  raiigioiu  faith  rttqnired.  As  to  the  Dature  and 
degree  of  religiou*  faith  required  in  s  witness,  the  rule  of  law,  as 
at  present  understood,  seema  to  be  this,  that  the  person  is  compe- 
tent to  testify,  if  he  believes  in  the  being  of  God,  and  a  future 
state  of  rewards  and  punishments;  that  is,  that  Divine  puuish- 
ment  will  be  the  certain  consequence  of  perjury.  It  may  be  con- 
sidered as  now  generally  settled,  in  this  comitry,  that  it  is  not 
material,  whether  the  witness  believes  that  Uie  punishment  will 
be  inflicted  in  this  world,  or  in  the  nezt.  It  is  enough  if  he  has 
the  religious  sense  of  accountability  to  the  Omniscient  Being, 
who  is  invoked  by  an  oath.' 

§  370.  Moral  oompetenojr  prattuned.  It  should  here  be  observed 
that  defect  of  religious  faith  is  never pretwned.  On  the  contrary, 
the  law  presumes  that  every  man  brought  up  in  a  Christiao  land, 
where  God  is  generally  acknowledged,  does  believe  in  him,  and 
fear  him.  The  charity  of  its  judgment  is  extended  alike  to  all. 
The  burden  of  proof  is  not  on  the  party  adducing  the  witness,  to 
prove  that  he  is  a  believer;  but  it  is  on  the  objectii^  party,  to 
prove  that  he  is  not.  Neither  does  the  law  presume  that  any 
man  is  a  hypocrite.  On  the  contrary,  it  presumes  him  to  be  what 
he  professes  himself  to  be,  whether  atheist  or  Christian;  and  the 
state  of  a  man's  opinions,  as  well  as  the  sanity  of  his  mind,  being 

Tha  ohjRcUon  of  incompetency,  from  tlia  want  of  belief  in  the  eiUtencn  of  God,  is 
aboluihe<l>  aa  it  aeema,  in  MidugsD,  by  force  of  the  utatnte  which  euacta  that  no  pcraoa 
shall  be  deemed  incompetent  ai  a  witueei  "  on  account  of  his  oiiinione  on  the  aubiect 
of  religian."  Rer.  StaL  184«,  c.  102,  {  SB.  So  in  UaiuB,  Rev.  StaL  c.  82,  Bar. 
BtaL  1871,  £81.  And  in  Wiscotuin,  Const,  tat.  1,  $13.  Audio  Uiaaouri,  Rev.  Stat. 
ISIS,  c  180,  $  21.  And  in  Moss.  Oeu.  Stat.  o.  ISl,  \  12,  Pub.  Stat.  1S32,  c  1S9, 
)  IS.  In  some  other  States,  it  ia  made  suffiuient,  by  statute,  if  the  witneea  believes  in 
the  txittaiee  cf  a  Snpmiue  BeicK.  Connecticut,  Rer.  Stat.  ISlEi,  tit.  1,  G  140,  Qen. 
Sut.  1S7B,  p.  410 ;  New  Harapshim,  Rev.  Stat  IS12,  c.  138,  g  B,  Gtn.  Lane,  1S7S, 
c.  228,  S  12.  In  othere,  it  ie  requisite  that  the  witness  should  believe  in  the  existence 
of  a  Supreme  B<iins>  viho  mil  puauh  fiUie  mxiaijig.  New  York,  Rev.  Stat.  vol.  ii. 
p.  605  (3d  ed.)i  Miasonri,  Rev.  Stat.  U35,  p.  419. 

>  The  proper  test  of  the  competency  of  a  witneas  on  the  score  of  a  religious  belief 
wta  settled,  npou  f^not  consideration,  in  the  cose  of  Omichund  v.  Barker,  Willes,  645, 
s.  o.  1  Atk.  2i,  to  be  the  belief  of  a  God,  and  that  be  will  reward  and  punish  naaccord- 
ing  to  our  deserts.  This  rule  was  recognized  in  Butts  t>.  Swartwood,  2  Cuwen,  481  ; 
People  V.  Matteson,  2  C«wen,  43S,  473,  n.  ;  and  bv  Story,  J.,  in  WakeBetd  v.  Ross, 
G  Mason.  18;  s.  t.  9  Dane's  Abr.  317;  and  see  Brock  v.  Milligan,  10  Ohio,  125;  Arnold 
V.  Arnold,  IS  Vt.  302.  Whether  any  belief  in  a  future  state  of  existence  ia  neceasarv, 
provided  acconntsbility  to  Qod  in  this  life  is  acknowledged,  Is  not  perfectly  clear,     la 

466:  California,  HitteU'a  Code,  |1187B;  SE240},TeDDe«ieeStat.  (]871,eS807),Rnd 

Indiana,   Rev.  Stat.   ISSl,  }  fi05  ;   Hin-  other  StatM,  where  the  statntea  enact  that 

neaota,  Stat.  1378,   p.  792,  9  7  ;  Misds-  "all  petMos,"  or  "  every  human  being," 

sippi,   Rer.   Code^  1880,   g  IflOl;   Texas,  or  "every  one   who  oau  nnderstnnd  an 

Bev.  Stat   1879,  art  2249  ;  Crini.  Code,  oath,"  shall  be  competent,  prohaMy  r«li. 

art    73S  ;    Vermont,    Rev.    Stat    1880,  gions  disbelief  woalii  not  affect  tlie  compe- 

J   1007.     In    Iowa    (Bev.    Co<le,   18B0,  tency  of  the  witness. 
8636),  Ohio  (Rev.  Stat.  1S80,  (2d  ed.J 


Pd.yGoogIe 


508  LAV  OP  EVIDENCE.  [^FART  HI. 

once  proved,  is,  aa  we  have  already  seen,'  presumed  to  continue 
unchanged,  until  the  coatrarj  is  ^own.  The  state  of  his  reli- 
gious belief  at  the  time  he  is  offered  aa  a  witnesa  is  a  fact  to  be 
ascertained ;  and  this  ia  presumed  to  be  the  conunon  faith  of  the 
country,  unless  the  objector  can  prove  that  it  is  not  The  ordi- 
nary mode  of  showing  this  is  by  evidence  of  his  declarations, 
previously  made  to  others ;  the  person  himself  not  being  inter- 
related ;  for  the  object  of  interrogating  a  witness,  in  these  cases, 
before  he  is  sworn,  is  not  to  obtain  the  Icnowledge  of  other  facts, 
but  to  ascertain  from  his  answers  the  extent  of  his  capacity,  and 
whether  he  has  sufficient  understanding  to  be  BwonL*(a) 

Com  moil  wMlth  v.  Bachelor,  4  Am.  JnrUt,  Sl.TluchBr,  J.,  seenied  to  think  it  wm.  Bnt 
in  HuQicoinv.  NunMoni,  16  Hau.  184,  Iho  court  held,  that  mereilisbelieT  inaAitura 
eiitteuue  weut  opIj  to  the  cTedibility.  Thii  degree  of  disbelief  ii  not  incomiBteDt  with 
the  faith  miuin-d  iti  Omirhund  «.  Barker.  The  aaty  caM  clearly  to  the  ooDtrary,  ia 
Atvood  o.  Wclton,  7  Couu.  06.  In  ConiHs  v.  Strong,  i  Day,  61,  the  iritneBs  did  not 
heliBTS  in  the  oliligatiou  of  an  oath;  and  in  Jackson  v.  Oridley,  IS  Johns.  08,  be  waa  a 
mere  atheiit  without  any  aenae  of  religion  whatever.  All  that  waa  said,  in  thfae  two 
caaes,  beyond  the  poiut  m  judgment,  was  eitra-judicial.  In  Maine,  a  belief  in  tlie  ex- 
iateuce  of  the  Supreme  Beinc  waa  rendered  Biifflcient  by  Stat.  1S3S,  c.  GS,  without  mj 
refereneejo  rewarda  or  pnnuhmenta.  Smith  «.  Coffin,  6  ShepL  167  ;  but  even  thia 
aeema  to  be  no  longer  required.  See  nipro,  {  3118,  n.  See  fuHber,  Peoplcv.  UrGarren, 
17  Wend.  460  ;  Cnbbia.<n  «.  McCreiir?,  2  VfalU  k  Serg.  S6S ;  Brock  e.  Uilligan,  10 
Ohio,  121 ;  Tbumton  D.  Whitney,  3  Law  Rep.  K.  e.  IS. 

>  Svimi,  §  42  ;  State  o.  Stinaon,  7  Law  Reporter,  863, 

■  Swift's  Evid.  48  ;  Suiith  v.  Coffin,  6  Rbepl.  167.  It  has  been  queationed,  whetfaar 
the  evidence  of  hia  declamtione  ought  not  to  be  eoufinrd  to  a  period  shoKly  antennr  to 
the  time  of  prDving  them,  ao  that  no  change  of  opinion  mi|^t  be  pteaumeo.  Brock  w. 
Uillwan,  10  Ohio,  126,  jwrWood,  J. 

"The  witness  himself  ix  never  questioned  in  modem  practice,  aa  to  bis  religiona  belief 
thoDgh  formerly  it  waa  otherwise  (1  Swilt's  Dig.  TSC  ;  G  Haeon,  IS  ;  American  JuKst, 
vol.  Iv.  p.  79,  n.).  It  U  not  allowed,  even  after  he  hae  been  sworn  (The  Qneen'a  Caaa, 
2  Brod.  ft  Bing.  284).  Not  hecanae  it  is  a  question  tending  to  diagracuhim,  but  becsnae 
it  wonld  be  a  personal  scmtiTiy  into  the  state  of  bis  faith  and  conscience,  foreign  to  tba 
spirit  of  our  institutions.  Ko  man  is  obliged  toavow  bia belief,  but  if  be  volnnlai-ily  does 
avow  it,  there  is  no  reason  why  the  avowsT  should  not  be  proved,  like  any  olherfact.  The 
truth  and  sincerity  of  the  avowal,  and  the  continuance  of  the  belief  thoa  avowed,  ■!• 
IirBstimed,  and  very  justly  too,  till  they  are  disproved.  If  his  opinions  have  been  aab> 
Beqitently  changed,  thie  change  will  generally,  if  not  always,  be  provable  in  the  sama 
mode  (Atwood  v.  Weltou,  7  Conn.  «S  ;    Curtja  «.  Strong,  4  Day,  61  i    Swift's  Evid. 

(a)  It  aeems  to  be  held  that  the  wit-  decided  in  Odell  p.   Eoppee,   C    Heiak. 

neae   may  not   be   interrogated  as  to  his  (Tenn.)  88.     In  And  «.  Aniling,  63  Hd. 

belief.     Shaw,  C.  J.,  in  Com.  v.  Sniitb,  S  193,  examination  of  the  witneas  as  to  hU 

Gray,  616,  says  :  "  The  want  of  such  reli-  religions  belief   wsa   had    b^  the  judge 

gious  belief  must  be  eatsblisbed  by  other  before  he  offered  the  objecting  party  an 

means  than  the  examination  of  the  witueaa  opportnnity  to  give  evidence  on  the  eub- 

npon  the  stand.      He  is  not  to  be  qnes-  ject.     The  Court  of  Appeals  held  that  this 

tinned  as  to  his  Teligious  belief,  nor   re-  waa  irregular,  yet  an  no  substantial  injuir 

quired  to  divulge  hu  opinion  upon  that  waa  done,  thejudgment  was  affirmed. 
Buhject  in  answer  to  giieetions  put  to  btra         The  question  whether  a  iritness  is,  oi 

while  under  eiamination.     If  he  Is  to  be  ia  not,  an  atheist,  and  ao  an  incompetent 

set  aside  for  want  of  such  religious  belief,  witness,  is  a  queetion  of  fact  for  the  pt*- 

the  fact  is  to  be  shown  by  other  witnesses,  aiding  judge  luona,  and  hia  decision  is  not 

and   by   evidence   of   his   previously  ei-  open    to  exception.     Com.   v.    H^ia,   10 

pressed  opinions  voluntarily  made  kna«rn  Cuah.  (Uaas.)  GSO,  (82. 
to  others  I "  and  this  point  was  expresaly 
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§  871.  WitDBBMB,  bow  Bworn.  It  may  be  added,  in  this  place, 
that  all  witneBseB  are  to  be  Bvom  aucording  to  the  peculiar  cere- 
tnonica  of  their  own  religion,  oi  in  such  manner  as  they  may  deem 
binding  on  their  own  consciences.  If  the  witness  is  not  of  the 
Christian  religion,  the  court  will  inquire  as  to  the  form  in  which 
an  oath  is  administered  in  his  own  country,  or  among  those  of  his 
own  faith,  and  will  impose  it  in  that  form.  And  if,  being  a 
Christian,  he  has  conactentiouB  scruples  against  taking  an  oath 
in  the  usual  form,  he  will  be  allowed  to  make  a  solemn  religions 
asseveration,  involving  a  like  appeal  to  God  for  the  truth  of  his 
testimony,  in  any  mode  which  he  shall  declare  to  be  binding  od 
his  conscience. '    The  court,  in  ascertaining  whether  the  form  in 

IB-SO;  Scntt  D.  Hooper,  11  Vt  636;  Mr.  CliristUn'i  QotetoS  Bl.  Comm.  869  ;  1  PhiL 
Evid.  16;  Commonffealth  D.  Bai:helor,  4  Am.  Jiir.  79,  n.).  If  the  cLaiige  of  opinian  it 
Tery  recent,  tbis  fumishes  no  good  grntind  to  niliiiit  the  iritneu  himBelt'  to  decl&re  [t ; 
becaiwF  of  the  fpvstrr  incoDvenience  which  would  result  from  thus  openinji;  a  door  to 
fraud,  than  from  adhering  to  the  rule  requiring  utber  evidence  of  tliu  fact.  The  old 
cues,  in  vhieh  the  witness  hiimulf  wan  qnpstioned  is  to  his  belief,  hare  on  tliia  point 
been  ooerruUd.  See  Christian'x  note  to  3  Bl.  Comm.  [3S9]  n.  (SO).  The  law,  there- 
fore, ia  not  reduced  to  any  absurdity  in  this  matter.  It  exercises  no  inquisitorial 
power ;  neither  does  it  resort  to  aecondarj  or  hearatty  evidence.  If  the  witneaii  is 
objected  to,  it  asks  third  persona  to  teHtify,  whether  he  haa  declared  his  belief  in  Ood, 
and  in  a  future  atnte  of  rewanlH  and  pnniuimenta,  k-H.  Of  this  fact,  they  are  al  good 
iriCni>s9es  aa  he  i;ould  be,  and  the  testimony  is  primnry  ind  direct.  It  should  further  b« 
noticed,  that  the  queation,  whether  a  person,  about  tobeawani,  isauatheist  ornot,  can 
Derer  be  raised  by  anyone  bat  an  adTerse  party.  No  stranger  or  a  volunteer  hisarif^it 
to  objer.t.  There  mnst,  in  every  instance,  be  a  suit  between  two  or  mote  parties,  one  of 
whom  offera  the  person  in  queation  as  a  competent  vitneas.  The  presumption  of  law, 
that  every  citizen  is  a  believer  in  the  common  rslizion  of  the  country,  holds  good  until 
it  is  disproved ;  and  it  would  be  contrary  to  all  nite  to  allow  any  ODe,  not  party  to  ths 
suit,  to  thrust  in  hia  obJHctions  to  the  course  pursued  by  the  litiRauts.  This  rule  and 
uniform  course  of  proceeding  shows  how  much  of  the  morbid  sympathy  expressed  for 
the  atheist  ia  wasted.  For  theft  ia  nothing  to  prevent  him  from  taking  any  oath  of 
ol5c:e;  nor  from  swearing  to  a  complaint  before  a  magistrate  ;  nor  from  niaking  oath  to 
his  ansu-er  in  chancery.  In  this  last  caae,  indeed,  be  could  not  be  objected  to,  for  an- 
other reason  ;  namely,  that  the  plaintilT,  in  his  bill,  requests  the  court  to  require  him  to 
answer  upon  hia  oath.  In  oil  tLese,  and  many  other  similar  casra,  there  is  no  pernon 
authorized  to  raise  an  objection.  Neither  it  the  question  permitted  to  be  raised  againat 
the  atheist,  where  he  hiniseit  Is  the  adverse  party,  and  offers  his  own  oath,  in  tlie  or- 
dinary coarse  of  proceeding.  If  he  would  make  affidavit,  in  his  own  causa,  to  the 
tbaence  of  a  witness,  or  to  hold  to  Ivail,  or  to  the  truth  of  a  plea  in  abatement,  or  to  the 
loss  of  a  paper,  or  to  the  gennineneas  of  his  books  of  scconnt,  or  to  liis  fenra  of  bodily 
harm  from  one  against  whom  he  requests  surety  of  the  peace,  or  would  take  the  poor 
debtor's  oath  ;  in  those  and  the  like  cases  the  uniform  courae  is  to  receive  hi*  oath  like 
any  other  person's.  The  law,  in  such  cases,  does  not  know  that  be  i«  an  atheist ;  that 
ia,  it  never  allows  the  objection  of  infidelity  to  be  made  against  any  man  seeking  hit 
own  rights  in  s  court  of  jnatice  ;  and  it  conclusively  and  aheoUitely  presumes  that,  so 
far  as  religious  belief  is  concerned,  all  persona  are  capable  of  an  oath,  of  whom  it 
requires  one,  as  the  condition  of  its  protection,  or  its  aid  ;  probably  deeming  it  «  leg* 
evil,  that  the  solemnity  of  an  oath  should,  in  few  inetancea,  be  mocksd  by  tnoae  who 
feel  not  ite  force  and  meaning,  than  that  a  ciliien  should,  in  any  ea»e,  ha  deprived  of 
the  benelit  and  protection  of  the  law,  on  the  ground  of  his  religions  belief.  The 
state  of  bis  fntth  la  not  inquired  into,  where  hia  own  rights  are  concerned.     He  is  only 

E evented  from  being  maae  the  instrument  of  taking  away  those  of  others."     1 1'W 
porter,  pp.  817,  Sia 

1  Omicbund  e.  Barker,  1  Atk.  SI,  iQ;  t.  c.  Willes,  GS8,  G15-fi49;  Ramkissenaeat  t. 
Barker,  I  Atk.  19  ;  Atcbeson  v.  Everitt,  Cowp.  8S9,  390  ;  Bull.  K.  P.  282  j  1  Fha 
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which  the  oath  is  ftdminiBtered  is  binding  on  the  conscience  of 
the  witness,  ma;  inquire  of  the  witness  himself;  and  the  proper 
time  for  making  this  inquiry  is  before  he  is  sworn.*  But  if  the 
witness,  without  making  anj  objection,  takes  the  oath  in  the  usual 
form,  he  may  he  afterwards  asked,  whether  he  thinks  the  oath 
binding  on  his  conscience;  but  It  is  unnecessary  and  irrelevant 
to  ask  him,  if  he  considers  any  form  of  oath  more  binding,  and 
therefore  such  question  cannot  be  asked.*  If  a  witness,  without 
objecting,  is  sworn  in  the  usual  mode,  but,  being  of  a.  different 
foitfa,  the  oath  was  not  in  a  form  affectii^  hie  conscience,  as  if, 
beiI^;  a  Jew,  he  was  sworn  on  the  Gospels,  be  is  still  punishable 
for  perjury,  if  he  swears  falsely,* 

§  372.  Inbmona  p«nona.  Undertbls  general  head  of  exclusion, 
because  of  inseusibility  to  the  obligation  of  an  oath,  may  be 
ranked  the  case  of  peritms  infamou*  ;  that  is,  persons  who,  what- 
ever may  be  their  professed  belief  have  been  guilty  of  those 
heinous  crimes  which  men  generally  are  not  found  to  commit, 
unless  when  so  depraved  as  to  be  unworthy  of  credit  for  truth. 
The  basis  of  the  rule  seems  to  be,  that  such  a  person  is  morally 
too  corrupt  to  be  trusted  to  testify;  so  reckless  of  the  distinction 
between  truth  and  falsehood  and  insensible  to  the  restraining 
force  of  an  oath,  as  to  render  it  extremely  improbable  that  he  will 
Bpeak  the  truth  at  all.  Of  such  a  person  Chief  Baron  Gilbert 
remarks,  that  the  credit  of  his  oath  is  overbalanced  by  the  stain 
of  his  iniquity.'    The  party,  however,  must  have  been  legally  ad- 

Evid.  0-11;  1  Stark.  Evid.  32,  23 1  Sex  v  Hoi^an,  I  Leaoh,  Cr.  C«s.  54;  Tfdl  e.  Nick- 
emm,  S  Masa.  282  ;  Edmonds  o,  Howe,  By.  t  M.  77  ;  Com.  v.  Bnizell,  18  Pick.  1S3, 

"  Qiiuinque  Bit  adieTeratio  religiosa,  aatU  |.«tvt  jiisjurandnm  attemperandiim  essa  cqjas- 
igna  religioni."  Hemec.  ad  Pand.  pars  3,  %%  13, 15.  "Quodcunque  nomen  dederis,  id 
ntiiiue  cDiutat,  omne  JaBJnntiduii]  pnificisci  ei  fide  et  permaMonH  jiiisntia  ;  et  inatile 
esse,  nisi  quia  credat  I)euni,  queru  lesMin  advucaC,  petjnrii  Eni  idaneum  esse  vendicein. 
Id  nntein  credat,  qui  jiimt  per  Deum  saom,  per  sacra  sua,  et  ez  sua  ipiiius  auimi  reli- 
gioirf..'*  &:'.     Kjnkerii.  Obs.  Jur.  Rom.  lib.  8,  c.  S. 

■  By  scat  1  ft  2  Vict  c.  lOS,  an  oath  is  liinding,  in  whatever  form,  if  idtDiniatend 
in  anch  form  and  witti  auch  cerrmoniM  aa  the  person  may  declare  Inuding.  But  the 
doctrine  itarlf  ia  conceived  to  be  common  law. 

■  The  Queen's  Case,  2  Brod.  &  filng.  2S4, 

*  SelU  E.  Hoare,  3  B.  A  B.  232  ;  State  v.  Whisenhunt,  3  Hawka.  4E8.  But  the 
adverse  party  cannot,  for  that  cause,  have  a  new  trial.  Whether  he  may,  if  a  wit 
ness  on  the  other  side  teatLGed  wjthoat  having  been  svom  at  all,  jtMvre.  If  the  omis- 
aion  of  the  oath  waa  known  at  the  time,  it  seems  hi 
6  Jolina.  129  ;  White  c  Hawn,  Id.  SGI.  But  SI  it 
trial,  be  may.     Hawks  .i.  Baker,  6  Creenl.  72. 

1  1  Oilb.  Evid.  by  IxitTt,  p.  256.  It  was  formerly  thoaght,  that  an  inbrnana  ;ntii- 
iAmaii,  for  whatever  crime,  rendered  the  person  incompetent  aa  ft  witnen,  by  re«GDn 
of  infamy.  But  thia  notion  is  exploded  ;  and  it  is  tiow  settled  that  it  is  th«  crime  and 
not  the  puniahment  that  rendeni  the  mnn  inronioua.  Bull.  H.  P.  292 ;  Pendock  r. 
Hockinder,  Willea,  686.  In  Conneclicut,  the  mfajn-u  of  the  witneaa  goe«  now  only  ta 
Ua  oredibility.  Bev.  Stat  1849,  tit  1,  5  Ut ;  Gen.  Stat.  1876,  p.  410.  So  in  HicM- 
gan.    Eev.  Sut  1848,  c  102,  g  SB  j  Laws,  1881,  c  126,  p.  118.     And  ir  " '^- 
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judged  guilty  of  the  crime.  If  he  is  stigmatized  by  public  fame 
only,  and  not  by  the  censure  of  law,  it  affects  the  credit  of  hia 
testimony,  but  not  bis  admissibility  as  a  witoess.'  The  record, 
therefore,  is  required  as  the  sole  evidence  <tf  his  guilt ;  no  other 
proof  being  admitted  of  the  crime ;  not  only  because  of  the  gross 
injustice  of  trying  the  guilt  of  a  third  person  in  a  case  to  which 
he  is  not  a  party,  but  also,  lest,  in  the  multiplication  of  the 
issues  to  be  tried}  the  principal  case  should  be  lost  sight  of,  and 
the  administration  of  justice  should  be  frustrated.^  (a)  [Ed.  This 
ground  of  exclusion  has  been  largely  done  away  with  by  statutes 
which  will  be  found  below  in  the  note  (a).] 

mttB.  Gen.  Stat.  c.  181,  1 1»;  Pab.  SUt.  c.  IflB,  £  13.  And  in  Iowa.  Code  of  1S61, 
RTt.  ttSSS  ;  Rev.  Code,  ISSO,  £  S63fl.  In  Florida,  &  coaviction  ol  peiHniy  it  a.  perpetual 
obstacle  to  the  competenev  of  the  \m±j  asa  witness,  natwithatAnding  tie  may  have 
been  pardoned  or  piinUhed.  But  conTictiona  for  other  crimei  go  only  to  the  credibility, 
eicppt  the  critDu  of  marder,  penary,  pimcy,  forgery,  larceny,  robbery,  arvou,  aodoiiiy, 
or  buggery.  CoDTictions  for  any  crime  in  another  State  go  to  the  credibility  only. 
Thompson'B  Dig.  pp.  3S4,  S3S  ;  Dig.  of  Laws,  1801,  p.  CIS. 

«  3  Doda.  186,  per  Sir  Wm.  Scott. 

■  Rei.  B,  Caatell  Careinion,  B  East,  77  i  Lee  «.  Ganael,  Colrp.  3,  per  Ld.  Mans- 
field. 

(i)  In  most  of  the  United  Statea,  thia  Cdhrado  (Oeu.  Lava,  sec.  3847).     To  this 

gioiuid  of  incompetenuy  baa  been  affected  State,  those  who  have  been  conricted  of 

more  or  Ims  by  statutes  which  gwiorally  crime  are  competent  bat  their  oredibility 

render  anuh  a  witness  competent,  out  pro-  may  be  impeached  thereby  ;  and  the  con. 

vide  that  if  the  opposing  party  wiahea  to  riction  may  be  shown  for  the  porpoae  of 

impeach  the  credit  of  the  witness,  he  can  affecting  the  credibility  of  the  witness ;  tha 

introduce  eridence  that  the  witness  has  fact  of  auch  conviction   may  be  proved 

been  convicted  of  crime,  uning  therefor  the  either  by  the  witness  himself  (who  nbull 

reconl  of  the  conviction,     lo  many9tatea,  be  compelled  (o  testify  thereto)  or  b^  any 

however,  this  ground  of  incompetenoy  is  other  person  cognizant  of  such  conviction 

not  wholly  done  away  with,  but  convie-  aa  impeaching  tiistimony,  or  by  any  other 

lion  of  certain  crimes,  of  which  tha  princi-  competent  testimony.     ConnecticiU  {Ova. 

pal  are  petjury  and  other  crimes  which  Stat,  sec   1098).     No  person  is  incom- 

IiavB  a  direct  relation  to  lack  of  venuit;  potent  a*  a  witness  by  reason  of  his  con> 

ill  a  witness,  is  still  a  Eroiind  of  exclosion  viution   of   crime,   but    such    conviction 

of  the  testimony  of  the  witness  entirely,  may  be  shown  for  the  purpose  of  affecting 

The  Btiitatea  of  the  various  Sttttes  are  as  his  credit.    Delawart  (Laws,  vol.  17,  ch. 

follows.    Alabama  {Co^e,  13S6,  seo.  2760).  693,  sec.  S).     No  peiaon  is  excluded  from 

In  thia  State,  onlyconvictiun  of  peijury  or  testifying  as  a  witness  by  reaaou  of  his 

aubomation  of  perjury  will  exclnde  ■  vit-  having  been  convicted  of  ■  felony,  bat  evi- 

ness  ;  if  he  has  been  convicted  of  other  in-  dence  of  the  fact  may  be  civen  to  affcrt 

famous  Crimea  the  objection  goaa  to  his  hia  credibility.     Florid/t  (Laws,  ch.  101, 

credibility.     Arkatuai  {Coile,  sec.  2859).  sec.  28).     Aproffered  witness  may  be  ques- 

Iq  this  State,  peraonsconvicted of  acapita)  tioned   as  to  whether  he  has  been   con- 

oBbncn,  or  of  peijurv,  subornation  oF  per-  victed  of  any  felony  or  misdemeanor,  and 

jury,  burglary,   robber?,   larceny  (a  coa-  if  he  either  denies  the  fact  or  refuses  to 

ricCion  for  petit  larceny  disqaaliSes  tbe  answer,  the  opposite  par^  may  prove  snch 


defendant  as  a  witness  :  Hall  v.  Dovle,  35  conviction.  And  a  certificate  containing 
Ark.  115),  receiving  stolen  goods,  forgcn'  the  substance  and  effect  only  of  the  indict- 
>r  counterfeiting  are  incompetent  to  teati^    ment  and  conviction  of  such  otfence,  signed 


.....  In  this  was  convicted,  is,  with  proof  of  identity  of 
State,  persona  convicted  of  crime  are  not  the  peraon,  aufflcient  evidence  of  such  con- 
incompetent,  but  their  oredibility  may  be  viction  without  proof  of  the  signature  of 
impeached  by  proof  of  aucb   conviction.  ofEcial  character  of  the  penoa  appearing 
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§  873.  'What  oonatttatafl  Udamy.     It  is  a  point  of  DO  Bmall  diffi- 

to  tuiTe  signed  the  certificate.  Florida  derwal  of  the  clerk  of  the  coan  wberrin 
(Lawe,  ch.  20S,  see.  6).  A  perKD  coq-  aucb  procsediDgswsra  had,  slatiog  the  fact 
Tided  of  peijurv,  although  he  ba>  been  of  Che  conviction  and  for  what  crime,  ia 
tianloned  or  piiDuhed  is  incompetent  to  be  eafflcient.  UataAuttUt  (Pub.  Stat,  oK 
a  mtnee*  j  ai  to  other  crimei  (attc  II),  do  169,  eec.  19).  The  conrictioD  of  a  wit- 
peraoD  i»  incompetent  by  mBon  of  having  new  of  a  crime  may  be  ihowD  to  aSect  bU 
committed  atiy  crime  nnleu  he  bu  been  credibility,  but  due*  not  render  him  is- 
conTict4!d  thereof  in  that  Btate,  bal  the  ootupetent.  Miehigaji  (HoKell's  Annot. 
couTtttion  of  my  penon  in  any  court  Stat.,  aecs.  7S13,  TSll).  No  [wrson  ia  ei- 
vithout  the  Stale,  or  a  crime  which,  if  he  cladnd  from  Ki^'inE  e*ideDee  in  inr  matter 
bad  been  conricted  thereof  within  tbii  civil  or  criminal  by  reaeoo  of  cnme,  but 
Btate  would  render  liim  an  incompetent  such  conviction  of^crime  may  be  (diown 
witneea,  may  be  given  in  evidence  to  affect  for  the  pnrpou  of  drawing  in  qoeiitioD  tb« 
bis  credibUity.  OeoTyia  (Code,  sac.  33S1).  credibility  of  each  witnee*.  Miiaiaola 
CoDTiction  of  crime  doui  not,  in  this  State,  (Stat.  (Kelley)  eec.  &09fl).  Persoux  who 
exclode  an  offered  vitnean.  lUiiioii  (Viey.  have  beeu  convicted  of  crime  are  not  in- 
Stat,  ch.  51,  sec  1).  Theatatute  ia  the  competent  wltaeaseB  in  either  dvil  or  crtm- 
nme  as  iu  Colotndo  as  to  civil  caeea  ;  and  inal  caaes,  althouah  in  every  case  the  cr«d- 
(aec,  i26,  ch,  38.  ttx.  SJ  no  peraon  ie  die-  ibility  of  the  witness  may  be  drawn  in 
qualified  as  a  witnese  in  soy  criminal  caie  qnestion  ;  (sec  6531)  but  the  conviction 
by  reason  of  his  hBving  been  convicttid  of  may  be  proved  for  the  purpose  of  affet-ting 
any  crime.  Indiajia  (Rev.  Stat  I8S8,  tlie  neiffht  of  the  tratiniony,  either  by 
Mca.  sot,  1798).  A  witneas  convicted  of  the  record  or  by  ci-oss-examination  of  the 
crime  ia  reudeivd  competent  by  the  stat-  witness,  opon  which  he  muHt  answer  any 
ute  which  enacts  thnt  any  fact  which  proper  qnestioti  relevant  to  that  inquiry, 
might  heretofore  be  shown  to  render  s  and  the  party  rross-exaniining  ia  not  cod- 
witness  incompetent  may  be  thereafter  c]u<l«l  by  the  answer  to  such  qnestioD. 
ahown  to  affect  his  credibility.  Imca  Uiuinippi  (Bev.  Code,  1880,  eer.  1600). 
(Rev.  Code,  1886,  sec.  8687).  And  sim-  No  conviction  of  any  person  for  any  of- 
ilarly,  io  Iowa  fauta  which,  at  common  fence  except  neijury  and  subornation  of 
law,  caused  the  eiclusion  of  testimony,  pecjorr  disqaaliflea  inch  person  as  a  wit- 
may  still  be  ahown  for  the  purpose  of  les-  neaa,  bat  such  conviction  may  be  py*^ 
•enmg  its  cmlilnlitv)  and  (src.  SS48)  a  in  evidence  to  impeach  his  cmlibilitj; 
witnees  may  1>e  inIi-rroi{ated  na  to  liis  {ire-  and  no  peivoa  convicted  of  peijuiT  or 
viona  convictinn  for  a  felony.  But  no  suhotnation  of  prrjiiry  shall  aftemards  ba 
other  proof  of  such  conviction  is  compe-  a  competent  witness  in  any  case,  althooj^ 
tent  except  the  record  thereof  Kmuaa  pardoned  or  punisheil  for  Uie  same.  J/t». 
(Gen.  Stat  1839,  sec.  4414).  Ko  person  joun  (Rev.  Stat  1889,  sec.  8926).  No 
is  disqnalifieii  as  a  witness  in  any  civil  ac-  provieion  of  statnte  directly  affects  thia 
tion  by  reason  of  hia  conviction  of  a  crime  ;  point,  but  all  persons  are  competent,  with 
but  such  conviction  may  be  shown  for  the  lew  exceptions.  Montana  ({.'ooipiled  Stat, 
liurposeofaffectinghiscredibility.  ifaine  Code  Civ.  Proc.,  sec.  647).  Those  who 
(Rev.  Stat.  1883,  ch.  BZ,  sec.  105).  No  have  beeu  convicted  of  crime  are  com^ 
j^mon  is  incompetent  to  testify  iu  any  tent  althongh  in  every  caae  the  creditalitj 
court  or  legal  proceeding  in  coiiseijueDce  of  the  witness  may  be  drawn  in  question ; 
of  having  been  convicted  of  an  offence,  but  but  (sec.  648,  ci.  3J  persons  Bgainst  whom 
such  conviction  may  be  shown  to  affect  hia  judgment  has  been  rendered  npon  a  con- 
credibility.  Maryland  (Pub.  Gun.  Laws,  viction  for  a  felony  are  incompetent,  nn- 
nK.  35,  sec.  1).  No  party  offered  as  a  wit-  less  pardoned  by  the  governor,  or  each 
neaa  is  excluded,  by  reason  of  incapacity  Judgment  baa  been  reversed  on  aweaL 
from  crime,  except  that  no  person  who  has  A'e^-atka  (Code,  p.  672,  sec.  330).  FaeU 
been  convicted  of  the  crime  of  peijury  which  have  heretofore  cansed  the  excln- 
'  "  '  >■--'-.  -''■■-  ^  j„y  caaae  sion  of  testimony  may  still  be  shown  ft* 
(sec.  5)  in  the  purpose  of  lesiening  its  credibility ; 

_.. r jy  of  the  par-  thus  admitting  persons  convicted  of  fol- 

ties  to  the  proceedinRS  to  prove  by  legal  ony ;  and  {sec.  SSS)  a  witness  may  be  in- 

evidence  the  conviction   of  a  witneaa  of  terrogated  as  to  his  previous  convictioB 

any  infamous  crime,  and  in  ordT  to  prove  for  a  felony.     But  no  other  proof  of  radt 

such  conviction  it  is  not  necessary  to  pro-  conviction  is  competent  except  the  record 

d\icetlie  whole  record  of  pn>ceedini{SBhow.  tliereof  ;  and  ([i.  639,  aec.  473)  no  parson 

ing  such  conviction,  but  the  certificate  nn-  shall  be  disqualified  as  a  witnea  m  any 
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oulty  to  determine  precisely  Uie  crimea  whidi  render  the  per- 

•  for  the  fbUowisg  crimM,  unlen 


■0C.  3>99  (».  S77).  So  paitoa  U  diaqnal-  (Uopioni  baming,  bigua;,  boggenr,  coun- 
ified  u  •  witncM  in  anj  aotioD  by  rM<  terfoitiiig  or  TioUtiLg  of  the  prarudona  to 
•OQ  of  hia  convietion  of  Monj,  bnt  nieh  luppraM  the  Mm^  deatrajing  will,  for- 
MiiTlction  maj  bo  ibown  br  the  pupoM  ^ry,  hDwe  hnwUnft  inoen,  kiceny,  po- 
of Bflaotliig  his  endibili^,  and  tbejon  U  jury,  robbory,  ncMyiag  atolen  property, 
to  be  ths  exclnaivB  jndgM  of  hia  cradibil-  npo,  Mdomy,  itaeljiig  Ulla  of  exBOanga 
ity.  Jf*w  SamptMn  (Pub.  Stat  1801  or  other  Talaable  anera,  anboniMion  of 
(Comm'i  K«p.)  cL  SSS,  aeo.  36).  No  per-  patjaiy.  Ttxat  (Code,  Oiim.  Proc,  art 
■on  ia  incompetent  to  ttaity  oa  aocoant  of  780).  All  peraooe  who  h&ve  been  con- 
hia  h&Ting  been  convicted  of  en  infkmoni  victed  of  felony,  either  within  or  without 
urinie,  bnt  the  record  of  snch  oonrictioo  the  Slate,  are  incompetent  nnleM  aneh 
may  be  need  to  affect  hia  eradit  aa  a  wit-  conviction  has  been  legally  eet  Hide,  or 
neaa.'  New  York  (Code  Civ.  Proo.,  aec  nnlaaa  the  convicted  penoo  haa  been  piiT> 
tSl ),  A  person  who  has  been  eonvlGtad  doned  for  the  orime  of  which  he  waa  cou- 
of  a  crime  or  miademeanor  i^  notwith-  victed.  But  no  peraon  who  haa  l>eeu 
aliniiinHi  a  competent  witoeae  in  a  cdvil  convicted  of  the  cnme  of  penary  or  AJae 
orcriminal  aodon;  but  the  oonvfetion  my  aweuing,  and  wfaoee  eonnctlon  hai  not 
be  proved  for  the  puipoae  of  affteting  tM  been  .legally  eat  »M»,  shall  have  hia  cran- 
weight  of  his  testimony,  ^ther  by  the  petenoy  as  a  witneaa  roatored  by  a  pardon, 
tacord  or  by  his  creee-eiamlnaHon,  npon  unless  sooh  pardon  by  ita  terms  ipeciBcally 
which  he  mnit  answer  any  qaeetion  rele-  restore  his  oompeteney  to  testify  in  a 
vent  to  that  inqoiry,  and  the  party  oroes-  court  of  joatice.  But  a  defendant  in  a 
•lamining  him  is  not  eoncloded  by  his  criminal  eaae^  who  testifies  in  his  own  he- 
answer  to  such  question.  Ohio  (Rev.  Stat  half,  cannot  be  exclnded  by  a  convioticn 
ISSfl,  sees.  S240,  7281).  No  peraon  u  dis-  of  felouy.  Willismi  «.  Suto,  27  Tex. 
qualified  as  a  witness  in  any  dvil  case  or  4H.  dlah  (Compikd  Laws,  1888,  voL 
criminal  prasecntlon  by  nasMi  of  his  oon-  2,  title  10,  ch.  2,  aec.  S876).  Those  wbo 
vietion  of  any  crime.  Ongon  (Hill'a  An-  have  been  convicted  of  crime  are  oompe- 
not  Law,  1SS7,  ch.  8,  title  III.  aeo.  710).  tent  bnt  in  eveiy  ease  the  eredibility  of 
Those  who  have  been  convicted  of  crime  the  witness  may  be  drawn  in  ijneation,  by 
ITS  competent  but  in  every  oaae  the  end-  the  manner  in  which  ha  testifies,  by  the 
ilxlity  of  the  witnenes  may  be  drawn  in  charaoteT  of  his  testimony,  or  by  evi- 
quBstion,  aa  provided  by  the  laws.  Potn-  denoe  affecting  his  character  for  tnttb, 
nlvoAia  (i^ws  of  1887,  cb.  89,  sea.  3).  honesty,  orint^rity,  or  his  motives,  or  by 
in  criminal  proceedings  a  person  wbo  haa  coatradietory  eviduice  ;  and  the  jury  are 
been  convicted  in  a  court  or  that  State  of  tike  exclusive  judges  of  his  ccediUJity ; 
perjury,  which  term  is  declared  to  include  and  (Crim.  Code,  art  i,  sec  6166}  uie 
subonutiou  of  perjury,  is  not  a  oompetent  rules  for  determining  the  competency  of 
wituess  for  any  purpowe,  although  his  sen-  witnesses  in  civil  actions  are  applicable 
tenoe  may  have  been  fally  eomplisd  with,  also  to  criminal  actions  and  proceedings. 
unless  tbe  judgment  of  convieUon  be  jadi-  FemunU  (Rev.  Iaw,  1880,  sec  lOOSJ.  So 
cially  set  aside  or  reversed,  or  nnlesa  the  peraon  is  incompetent  as  a  witness  in  any 
proceeding  lie  one  to  punish  or  pravent  proceeding  by  reason  of  his  conviction  nf 
iigary  or  vioUtions  attempted,  obne  or  a  crime  other  than  petjnry,  sabomarion 
threatened  to  his  penon  or  property,  in  of  perjury,  or  endeavoring  to  ineite  or  pro- 
whloh  case  be  shall  be  competent  to  tn-  cure  another  to  commit  the  orime  of 
tify ;  and  a  similar  act  (aeo.  i)  covers  civil  peijury  ;  bnt  the  conviction  of  a  crime 
prooeedings.  SAiodt  laltmi  (Pub,  Stat,  involving  moral  tarpitnde  may  be  given 
eh.  314,  sec  88).  Ifo  person  is  an  incom-  in  evidence  to  affect  the  credil»lity  of  the 
potent  witneaa  because  of  his  conviction  of  witness.  Virginia  (Code,  1887,  sec 
any  crime  or  sentence  to  imprisonment  8808).  Excent  where  it  ia  otherwise  ei- 
therefor,  bnt  shall  be  admitted  to  testlfV  praeely  provided,  a  person  convicted  of 
like  any  other  witness,  except  that  such  felony  cannot  be  a  witness,  nnleai  he  has 
oonviction  or  sentence  may  bs  shown  to  been  pardoned  or  ponishsd  thersfor,  and  a 
affect  his  credibility.  TttMtaa  (Code,  person  convicted  cf  peijoTT  dull  not  be  a 
1884,  sec  4562).  Persons  are  rendered  witness  although  pardoned  or  punished, 
incompetent  witnesses  by  conviction  and  f^tti  Virginia  (Code,  ch.  1S3,  sec  17). 
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petrator  thtu  infanuMu.     The  role  ia  jnstly  stated  to  require, 

fcxcept  whan  it  ii  othenrue   cix|n«Ml]r  41  L*.  Ana.  1070;  Stete  *.  HoHanna,  4S 

pronded,  a  penon  oonvicted  of  fslonj  oui-  Lb.  Ann.  1101.     A  statute  exists  in  xime 

not  1m  ft  «itll«M  odIbh  he  lui  been  pu-  States  by  which  no  priioner  in  a  peoitea- 

doned  or  poniibed  Uisnfor  ;  bnt  a  peraon  tiair  ot  Qm  State,  or  of  any  other  conntij, 

oKivictad  of  faloD j  and  aeDteaoed  therefor,  ahaU  teati^  ia  dvil  sctJoDn.    Thia  gromd 

except  it  be  for  paijory,  maj  by  Imtb  of  of  diaguali  fication  ia  related  le  the  eicln- 

oonrt,  be  examined  aa  a  witaan  in  anj  nan    tat    coaviotion    of    crime,    bat    ia 

cnmioal  ptnMcation,  tboogh  be  baa  not  wholly  a  oration  of  lAttMe,  and  in  Kea- 

n  pardoued  or  puulahed  therefor,  bat  a  tueky  doea  not  extend  to  criminal  c 


penon  eonTicCed  of  peijmT  ahall  not  be    Com.    v.   Minor,    8S    Ey.    (t6fi.      Under 

■  witneaa  in  any  eaae,  altnongh  he  may    the  Telaa  itatntea,  povidiag  that  a  pat<- 

'e  been  pardoned  or  puniahM.      IFaA-    don  mikei  a  witneaa  competent,  a  paid(» 


ingtoit  (UiU'i  Code,  vol.  S,  tec.  1S47}.   No  which    ii    anltject  to  revocation  ^  the 

person  offered  aa  a  witnes  ahall  be  ex-  Bovemor  of  the  State  wfaeneror  thepeiaon 

eluded  from  giving  evidenoe  by  reaaon  ot  holding  the  aune  haa  viol^ed  any  of  tlte 

ooDvictiou  of  crime,  bnt  nch  conviction  erintnitl  lawa  ol  the  State,  doea  not  reatore 

may  be  Hhown  to  affect  bia  credibili^  ;  the  witneaa  to  competent.      McOee  9, 

— Ttidtd  that  any  peraon  who  ihall  have  Stat^  10  Sonth  Weat.  Bep.  432.    A  pei> 

m   convicted  of  the  crime  of  penury  aon  who  haa  been   tried  Cor  araon,  oon- 

■"  lot  be  a  oompetent  witneaa  in  any  vloted,  but  — -*  — '  — "- — *  ' ■ — - 

inLeaa  aoch  oonvietion  shall   have  aa  a  witnn 

evened,  or  nnleaa  he  (hall  hare  re.  88  Ta.  S8S. 

a  pardon.      Witamtin  (Bev.  Stat  been  held  i  .  

1878,  aec  4078).     A  pemn  who  has  been  ataud  to  testify  in  hia  own  behalf  ia  li^ib 

convicted  of  a  criminal  offence  la,  notwith-  to  axcloaion  on  the  ground  that  he  haa 

■laading,   a  competent  witneaa ;   bat  the  previooaly  been  convicted  i^  ai    '  ' 

conviction  may  be  proved  to  affect  hia  crime,   in   eases  where   soch 

credibility,  either  by  the  record  or  by  his  work*    the    riclnsion    of    th<- 

own   crosa-eia.ii)uiation,   upon   which    he  Onited  States  r.   Hollis,   43   Fed.   Bepi. 

most  answer  any  question  relevant  to  that  St48.      Some  disa^reemant  exists  in  tba 

inquiry,   and   the  party   croas-examining  Itatates  (^  the  vanoua  States  in  regald  to 

him  ia  not  concluded  by  bia  enswer.  the  mode  <tf  provine  the  oonvietion   i» 

Under  these  statatee  various  decisioiu  order   to   impeach    ue    witneaa.      Sonte 

have  been  reached  by  the  courts  ;  some  of  Stalea  iuritt  upon  the   record,   in   atbet 

the  meet  important  of  which  are  aa  follows.  Statea  oral  testunony  of  the  oouvictlon  ia 

Under  Uie  eUtute  which  provides  that  no  admiadble.    See  atatates,  *upm,  at  length. 

conviction   for  crime   shall    disqualify  a  In  aU  Stales,  however,  the  mere  fact  trf 

witness,  a  witness  who  confesMs  that  he  anett   w   accoaation   is   not   admissiUe 

had  previously  committed  peijurr  in  r«-  ^ainat  tbe  wibieaa.    Thoa,  in  Pollen  *. 

!ird  to  the  same  thingi  to  which  he  teati-  Pollen,  4S  N.  J.  Eq.  ISO,  an  offer  va* 
es,  ia  not  thereby  rendered  incompetent,  made  to  make  proof  of  criminal  conduct  of 
even  though  the  rule  at  one  time  waa  that  the  witneaa  by  prodacing  a  jnadce  of  the 
the  oonfaasion  of  tbe  witness  tbst  he  bad  pMce  with  bis  docket,  and  aaking  the  jua- 
Gommitted  peijnn  tendered  him  incompe-  tiee  napecting  his  actionain  '««"'"g  pro- 
tent  wiUiODt  proca  of  hie  conviction.  The  aeaa^  and  then  offering  to  prove  what  tie 
eonrt  In  this  coae  afsued  that  if  the  inten*  had  d«ie,  and  the  natnre  of  the  oflenoa 
tionof  the  lefpalatnre  was  that  a  conviction  charged  byhisdocket  This  wan  held  to 
for  crime  ahonld  not  render  the  witneaa  be  inadmissible.  Moreover,  a  convictioB 
disqoali&ed,  still  le«*  thoold  anything  bom  which  an  appeal  baa  been  taken,  and 
short  of  a  record  of  his  conviction  have  ia  pending  at  the  time  of  trial,  cannot 
that  effect  People  v.  O'Neil,  48  Hun.  be  ahown  to  impeach  tbe  witneea's  crtdi> 
M.  In  Kentucky  it  it  held  that  under  bili^.  Card  e.  Foot,  57  Conn.  431. 
the  statute  of  Chat  State  a  perwm  convicted  When  «  conviction  of  crime  has  beat  in- 
of  a  felony  anywhere  in  the  United  Statea,  trodacad  to  affect  the  eredilulity  <tf  a 
ia  incompetent  aa  a  witness  anlesa  be  has  witneas,  evidence  of  the  good  mmtation 
been  pa^oned.  Com.  «,  UcQuire,  S4  of  the  witneae  at  the  preaent  time  for  truth 
Ky.  B7.  Under  the  Lonisiana  statntea,  may  be  Inttodaced  to  rebut  the  evidenoa 
nutking  all  peraona  of  proper  videntwd-  of  oonvietion.  Qettt  «.  Fitchburg  Bail, 
ing  competent  witneases  in  criminal  mat-  road,  187  Mass.  77  ;  Webb  v.  State,  29 
ten,  a  convictioD  of  a  crime  no  longer  Oh.  St.  801  i  Rex  a.  Clarke,  S  Stark,  ill; 
diaqiuMea  Ute  witoeii.    State  v.  Hack,  tee  jmf,  nc  37fl.    Bat  toch  evidence  n 
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that  **  the  pvblieam  judicium  mnBt  be  upon  an  ofFence,  implying 
such  a  dereliction  of  moral  principle,  as  carries  vith  it  a  con- 
cIubIoq  of  a  total  disregard  to  the  obligation  of  an  oath."  ^  But 
the  difficulty  lies  in  the  specification  of  thoae  offences.  The  usual 
and  more  general  enumeration  is,  treason,  felony,  and  the  crimen 
falti.*  In  regard  to  die  tvo  former,  as  all  treasons,  and  almost 
all  felonies,  were  punishable  with  death,  it  was  very  natural  that 
crimes,  deemed  of  so  grave  a  character  as  to  render  the  offender 
unworthy  to  live,  should  be  considered  as  rendering  him  unwor- 
thy of  belief  in  a  court  of  justice.  But  the  estent  and  meaning 
of  the  term  crimen  falsi,  in  our  law,  is  nowhere  laid  down  with 
precision.  In  Uie  Roman  law,  from  which  we  have  borrowed  the 
term,  it  included  not  only  forgery,  but  every  species  of  fraud  and 
deceit"    If  the  offence  did  not  fall  under  any  other  head,  it  was 

1  a  Dods.  ISS,  per  Sir  Wm.  Scott. 

<  Phil,  k  Am.  on  Eric),  p.  17 ;  S  Com.  Dig.  3S3,  Tatmoign*,  A,  t,  G ;  Co.  Lit.  0  A  ; 
i  Ealu,  P.  C.  877  ;  1  Stark.  Erid.  S4,  95.  A  MQviction  foi  petty  laroeuy  disqo&lifiM, 
U  well  aa  tor  grand  laiceny.     Peudack  v.  MackiiidBr,  Willes,  SSS. 

*  Cod.  lib.  9,  tit.  S3,  td  lagem  Uoroaliam  de  falau.  Cqjac.  Opan,  torn.  ix.  in  locam 
(Ed.  Pmti,  A.  D.  1839,  4to,  pp.  2191-2300;  1  Brown's  Civ.  k  Aim.  Uw,  p.  92S),- 

intdmluible  to  rebnt  evldance  or  wlf-oon-  where  the  gtatntea  proride  tluit  "  no  per- 

tndictory  itstementimide  by  thewitneaa.  rod  shall  be  disqiuuifted  u  awitusn  by 

Buu«U  D.  CoEBn,  3  Pick.  143  ;  Brown  u.  reason  of  hia  conviction  of  a  crime,  but 

MooBW,  8  Gray,  461.     The  reason  of  ita  luch   coQTiction   may  be  shown   for  the 

•dmissibility  in  the  fonner  case  is  that  tbe  purpoee  of  atfecting  his  credit."     Under 

evidence  of  the  conviction  of  a  crime  is  this  statute  it  is  neld   that  only  those 

only  relevant  to  the  case,  as  impeauhing  crimes,  a  conviction  for  which  wonld  have 

the  Aaraeter  of  the  witueas.    Toe  uga-  rendered    the  witnesa    incompetent   can 

ment  is  that  if  the  witness  has  committed  now  be   shown   to  affeot  bis  credibility, 

a  crime  he  is  more  likely  to  peijure  himself  Card  v.  Foot,  E7  C<mn.  481.     And  in  this 

than  if  he  had  not  committed  a  crime,  the  decisions  in  Ohio  and  IIUnQis  aer«e. 

Whatever  force  there  is  in  this  argument,  Coble  v.  State,  31  Oh.  St.  100 ;  Bartliolo- 

comes  from  the  fact  that  it  shows  a  de-  maw  «.  People,  104  111.  601.     It  was  for- 

praved  chnracter  in  the  witness,  and,  dnce  merly  held  to  be  the  rale,  that  where  tbe 

it  thus  attacks  his  chuscter,  evidence  of  witneaa  was  shown  to  have  wilfully  sworn 

his  repntation  or  choncter  for  truth  and  falsely  in  a  former  proceeding  in  the  case, 

integrity  ie  admissible  to  rebut  such  at-  or  npon  the  trial,  the  jniy  shonld  be  in- 

tack.    Gertz  v.  Fitchbnrg  Bailroad,  nipra.  structed  to  disregard  the  testimony  of  such 

If  the  defendant  in  a  criminal  case  goes  on  witneaa-      Bnt   since  the    ensctinent   of 

tba  stand  ss  a  witness,  his  credibility  mny  statutes  by  which  a  person  convicted  of 

be  impeocbed  by  evidence  of  a  conviotion  of  any  crime  is,  notwithstanding,  a  eompe- 

crime.      Com.   v.    Ford,  146   Mass.   131.  tent  witness,  but  proof  of  his  conviction 

(Tndar  the  statnte  of  Massachnsetts,  oon-  is  allowed  for  the  purpose  of  affecting  the 

riction  of  any  crime,  though  only  of  the  weight  of  his  testimonv,  the  fact  that  a 

rank  of  a  misdemeanor,  may  be  shown  to  witness  has  sworn  fideely  slTecta  his  credi- 

affeaC  the  credibility  of  the  witness^  Com.  bllity  oidy.     People  v.  Chaplean,  121  N. 

V.  Ford,  lupra ,-   Quigley  if.  Turner,   IfiO  T.  276.     In  People  v.  O'NmJ,  109  N.  Y. 

Mass.  lOS.    This  decision  is  based  on  the  2G1,  26S,  the  court  relhsed  to  char^  that 

wording  of  the  statutea  of  Maasachnsetts,  if  die  jnry  should  Bnd  that  certain  wit- 

which  first  made   all  persons  competent  nesses  bad  in  their  previoos  teatimonv,  in 

witnesses,  and  then  provided  that  convic-  respect  to  the  same  matters,  oommitted  wil- 

tion  of  a  crime  maj'  oa  shown  to  affect  the  fnl  penury,  the  jury  ahonld  wholly  disre- 

credibilit^  of  the  witness.     That  is  QOt  in  gaia  their  teatiraony  given  on  the  trial ; 

accord  with  the  decisions  in  Cunnecticnt,  and  thiswaaonappralheidnot  tobe  errot. 
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called  tteUianatna,*  which  included  "all  kinds  of  cozenagu  and 
knavish  practice  in  bar^inin^."  But  it  is  clear,  that  the  com- 
mon law  has  not  employed  the  term  in  this  extensive  sense,  when 
applying  it  to  the  disqualification  of  vitneeses ;  i>ecan8e  convic- 
tions for  many  offences,  clearly  belcn^ng  to  Uie  crimen  falti  of  the 
civilians,  have  not  this  effect  Of  tiiis  sort  are  deceita  in  tbe 
quality  of  proviaions,  deceits  by  false  weights  and  measures,  con- 
spiracy to  defraud  by  spreadit^;  false  news,*  and  several  others. 
On  the  other  hand,  it  has  been  adjudged  that  persons  are  ren- 
dered infamous,  and  ttierefore  incompetent  to  testify,  by  having 
been  convicted  of  forgery,*  perjury,  subornation  of  perjury,^ 
suppression  of  testimony  by  bribery,  or  conspiracy  to  procure  ibe 
at»enoe  of  a  witness,"  or  other  conspiracy,  to  accuse  one  of  a 
crime,'  and  barratry."'  And  from  these  decisions,  it  may  bo  de- 
duced, that  the  crimen  fain  at  the  common  law  not  only  involves 


Dig.  lib.  U,  tit.  10 ;  Hnnec.  in  Pud.  pan  rii.  ||  214-21B.  The  erimn/ib^  m  •«. 
coipiized  in  tha  Romtn  law,  might  b«  committed.  1.  By  wordt,  u  in  pujarr  ;  3.  By 
vntJDKi  *>>  in  [argsry  ;  S.  By  set  or  deed  ;  namelj,  in  coanterfeiting  or  ■cinltmting 
the  puolic  monej,  —  in  fraDdaleDtly  lubatitnting  one  child  fat  anotlier,  or  a  mppoaiti- 
tiooi  birth,  —  or  in  fmudaleotl^  p«raoniUnK  another,  —  ia  niing  btae  wsighta  or  imk- 
■ana,  —  in  aalliiig  or  mortgaKi°8  1^<  ■"■"^  uiiog  to  two  several  personi,  in  two  Berenl 
coDlnct^  and  in  offidonaly  aapporting  the  suit  of  another  t?  money,  Ac.,  answerii^ 
to  tha  oomnion-law  erinie  of  Diaintenance.  Wood,  lostit.  Citil  Law,  pp.  iSi,  tdS ; 
Halifax,  Analyaia  Bom.  Lav,  p.  134.  The  law  of  Normand;  diapoaad  of  the  wbob 
•object  in  theM  worda  :  "  Notandum  dqaidem  eat,  qaod  nemo  in  qnerel*  ro*  no  tMte 
Teciplendni  art;  Dee  ejna  hBradea  nee  partidpea  qaerela.  Et  hoo  inteUigiMnin  at 
tara  ei  parte  actoria,  qnain  ex  parte  defeaaorit.  Omnes  aatem  illi,  qui  ptrjvno  Tel 
letiume  Jidei  rant  infamea,  oh  hoc  etiam  aunt  repellendi,  et  omnee  illi,  qni  in  belle 
aucenhaemnt."  Jnn  CTonnaniB,  c.  fl3  (in  Le  Gnnd  Conatumier,  Tol.  edit.  15S9).  In 
the  ancient  Daniah  law,  it  ia  thn*  deHoed,  in  the  chapter  entitled  Fain  erinuH  qnod- 
iHtm  eemtlwr.  "  Falauin  est,  li  tenninnin,  RnesTa  quia  moTeilt,  monetam  nisi  renia 
Tsl  mandato  repo  cuiserit,  argentnm  adnlterinnm  conflarerit,  nnmniiire  repnibis  dolo 
nulo  emat  vendatqae,  Tsl  argento  adulterino."  Ancher,  Lex  Cimbrica,  lib.  3,  e.  CS^ 
p.  249. 

•  Dig.  lib.  47,  tit.  20,  1.  3,  Cojae.  (in  locum}  Opera,  torn.  ir.  (ed.  nipn),  p.  2SM. 
Btellinnatna  nomine  si^ificatnr  omne  crimen,  quod  nomen  proprinm  non  hahet,  omnis 
fnna,  qnn  nomine  proprio  vacaL  Tranilatnm  autem  esse  nomen  atBlUonstoa,  necno 
at  qni  neeciat,  ab  animali  ad  hominem  vafrnm,  et  decipiendi  peritnnu  Id.  Heinec 
ad  Pand.  rar«  vii.  jg  HT,  14S  ;  1  Brown's  Civ.  &  Adm.  Law,  p.  420. 

•  The  Ville  de  VMsovie,  2  Dods,  174.    But  see  Crowther  «.  Hopwood,  S  Staik.  SL 

•  Rex  V.  Davis,  S  Hod.  74. 

'  Co.  Lit.  0  6 ;  6  Com.  Diff.  SSS,  T»dM.  A,  5. 

•  CUnoe/K  Case,  Forteac  208  ;  Bnahel  v.  Barrett,  Rj.  t  H.  484. 

•  3  Hale,  P.  C.  277  ;  Hawk.  P.  C.  b.  2,  c  40,  S  101  ;  Co.  Lit  0»;  Bex  >.  Piiddfas 
2  Lead),  Cr.  Cas.  442  ;  Crowtber  «.  Hopwood,  S  Stark.  21,  arg.;  1  Stark.  Evid.  9S ; 
S  Dod^.  191. 

>*  Kex  V.  Ford,  2  Salk.  OBO ;  Bull.  N.  P.  292.  The  receiver  of  atolen  goods  ia  iu- 
oompetent  a*  a  witness.  See  the  trial  of  Abner  Rogers,  pp.  180,  137.  (a}  If  «  atatnta 
declar*  the  perpetrator  of  •  crime  "  infamoua,"  this,  it  seems,  will  render  him  ineom- 
petMit  to  tsstif;.     I  Oilb.  Evid.  hy  Loflt,  pp.  26S,  957  ;  Co.  lit  0  b. 

Roi;en,  7   Met.  (Ham.)    road  ia  not  thereby  an  inoompetait  wit* 

.  , convicted  o'  — "~ — '- " ''■^   -   " «  **    » 

ebabncting  tha  iiamiing  of  cj 
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the  charge  of  falsehood,  but  alao  is  one  which  may  injariously 
affect  the  admiDistration  of  justice,  by  the  introduction  of  false- 
hood and  fraud.  At  least  it  may  be  said,  in  the  language  of  Sir, 
William  Scott,"  "so  far  the  law  has  gone  aiHrmativety ;  and  it  ia 
not  for  me  to  say  where  it  should  stop,  negatively." 

§  374.  Extent  and  aOeot'  of  dlMibUlt;  of  fnfMBr.  In  r^;ard  to 
the  extent  and  effect  of  the  ditabilitg  thus  created,  a  distinction 
is  to  be  observed  between  oases  in  which  the  person  disqualified 
is  a  party,  and  those  in  which  he  is  not  In  cases  between  third 
persons,  his  testimony  is  universally  excluded.  ^  (a)  But  where 
he  is  a  party,  in  order  tiiat  he  may  not  be  wholly  remediless,  he 
may  make  any  affidavit  necessary  to  his  exculpation  or  defence, 
or  for  relief  against  an  irregular  judgment,  or  the  like;^  but  it 
is  said  that  bis  affidavit  shall  not  be  read  to  support  a  criminal 
charge.*  If  he  was  one  of  the  subscribing  witnesses  to  a  deed, 
will,  or  other  instrument,  before  bis  conviction,  his  handwriting 
may  be  proved  as  though  he  were  dead.* 

§  875.  infunr  proved  only  by  jndgmant.  We  have  already  re- 
marked, that  DO  person  ia  deemed  infamous  in  law,  until  be  has 
been  legally  found  guilty  of  an  infamous  crime.  But  the  mere 
verdict  of  the  jury  is  not  sufficient  for  this  purpose;  for  it  may 
be  set  aside,  or  the  judgment  may  be  arrested,  on  motion  for  that 
purpose. '  It  is  the  judgment,  and  that  only,  which  is  received  as 
the  legal  and  conclusive  evidence  of  the  party's  guilt,  for  the  pur- 
pose of  rendering  him  incompetent  to  testify.'  And  it  must 
appear  that  the  judgment  was  rendered  by  a  court  of  competent 
jurisdiction.'  Judgment  of  outlawry,  for  treason  or  felony,  will 
have  the  same  effect ; '  for  the  party,  in  submitting  to  an  outlawry, 

>'  3  Doda.  191.     See  &bo  3  Ran.  on  Crimes,  6S2,  563. 

'  Etsd  when  it  U  marely  oflerad  at  na  affid&vit  in  ihowing  ante  usilnt  a  rale  call* 
ing  upoa  the  party  to  answer,  it  will  be  rqected.     /«  r»  aswyer,  2  Q,  II.  721. 

■  DaTii  J>  CWter'i  Cau,  2  Salk.  181 ;  Rex  v.  Qardner,  3  Bon.  1117  ;  Atohnaa  o. 
Everitt,  Cowp.  383  ;  Skioner  o.  Perot,  1  Aahm.  57. 

*  Walker  v.  Kearney,  2  Stra.  1148  ;  Rex  v.  Qardner,  S  Borr.  1117. 

*  JoQM  V.  MaaoD,  3  Stra.  883. 

>  0  Com.  Dif;.  SGI,  Tettm.  A,  E  ;  Rex  v.  Cutell  Carumon,  8  Eait,  77 ;  Laa  d. 
Oanwl,  Cowp.  3  ;  Ball.  N.  P.  392 ;  Fiteh  r.  Smalbiook,  T.  Raj.  83  ;  People  o.  Whipple, 
9  Cowen,  707  ;  People  r.  Herrick,  IS  Johot.  82  ;  Casbman  r.  Loker,  S  Maaa.  108  ; 
CaHtellano  n.  Peillan,  2  Martin,  n.  b.  idS. 

*  Cooke  ■.  Maxwell,  3  Stark.  188. 

*  Co.  Lit.  «  h;  Hawk.  P.  C.  b.  S,  c.  48,  |  32;  8  Inat  312;  0  Com.  Dig.  364, 
Tatin.  A,  0 ;  1  Stark.  End.  95,  96.  In  Scotland,  it  ia  otherwise.  Tait'a  Evid. 
p  S47. 

(a)  The  bet  that  ancli  a  witnast  ba«    ia  gronnd    for   letting   aaide   a   Tsrdjct, 
been  admitted  to  testify,  even  though  he     State  v.  HuUen,  38  La.  Ao.  1G9. 
taalifiea  that  he  knows  nothing  of  the  case. 
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Tirtualty  confesses  his  guilt;  and  so  the  record  is  equivalent  to  a 
judgment  upon  confession.  If  the  guilt  of  the  party  should  be 
sho\rn  by  oral  evidence,  and  even  by  his  own  admission  (though 
in  neither  of  these  modes  can  it  be  proved,  if  the  evidence  be  ob- 
jected to),  or,  by  his  plea  of  "guilty"  which  has  not  been  fol- 
lowed by  a  judgment,'  the  proof  does  not  go  to  the  competency 
of  the  witness,  however  it  may  affect  his  credibility.* (a)  And 
the  judgment  itself,  when  offered  against  his  admissibility,  cau 
be  proved  only  by  the  record,  or,  in  proper  cases,  by  an  autiienti- 
cated  copy,  which  the  objector  must  offer  and  produce  at  the  time 
when  the  witness  is  about  to  be  sworn,  or  at  farthest  in  the  course 
of  the  trial.*  (6) 

§  876.  fadsni«at  of  forslgn  trtbtmal.  Whether  judgment  of  an 
infamous  crime,  passed  by  a  foreign  tribunal,  ought  to  be  allowed 
to  affect  the  competency  of  the  party  as  a  witness,  in  the  courts 
of  this  country,  is  a  question  upon  which  jurists  are  not  entirely 
agreed.  But  the  weight  of  modern  opinion  seems  to  be,  that 
personal  disqualifications,  not  arising  from  the  law  of  nature,  but 
from  the  positive  law  of  the  country,  and  especially  such  as  are 
of  a  penal  nature,  are  strictly  territorial,  and  cannot  be  enforced 
in  any  country  other  than  that  in  which  they  originated. '  Ac- 
cordii^ly,  it  has  been  held,  upon  great  consideration,  that  a  con- 
viction and  sentence  tor  a  felony  in  one  of  the  United  States  did 
not  render  the  party  incompetent  as  a  witness  in  the  courts  of 
another  State;  thou^  it  might  be  shown  in  diminution  of  the 
credit  due  to  this  testimony.' (o) 

«  Hex  V.  Binki,  1  Denis.  Cr.  Cm.  84. 

*  Rex  n.  Castall  Csreinion,  8  Eut,  77  ;  Wicks  d.  Smalbrook,  1  Sid.  CI ;  a.  o.  T.  Kay. 
82  1  People  v.  Herrick,  13  Johns.  82. 

*  lb.  ;  Hilto  v.  Coiviti,  H  Johna.  188 ;  Commonwealth  e.  Green.  17  Maw,  6S7.  In 
Statu  r.  Bidgely,  2  Har.  i  McHen.  120,  «nil  Clark's  Leasee  e.  HbU,  Id.  S78,  which 
have  been  cited  to  the  contrary,  parol  eTidance  was  adciitted  to  prove  onlj  the  bet 
or  the  vitneai'a  having  been  tranaported  u  a  convict,  not  to  prove  the  judgtmat  of 
conviction. 

<  Storr  on  CooS.  of  Laws,  SS  91,  92,  104,  620-()2E  ;  Marteos,  Law  of  Nationa,  b.  3, 
c  8,  IS  24,  25. 

*  Commonwealth  v.  Oreen,  17  Haaa.  G15,  GS9-549,  per  totam  Curiam  ;  eontnt. 
State  «.  Candler,  8  Hawks,  898,  per  Taylor,  C.  J.,  and  Henderson,  J.  ;  Halt,  J., 
dMiante,  bat  inclinini;  in  favor  ol  admittiiif;  the  witness.  In  the  cases  of  State  n. 
Bidgely,  2  Har.  A  UcHen.  120,  Clark's  Lessee  r.  Hail,  Id.  373,  and  Cole's  Lessee  c 
Cole,  1  Har.  &  Johns.  672,  which  are  sometiine*  cited  in  the  negative,  this  point  was 

(a)  People  n.  O'Neil,  IU9  S.  7.  26S.  The  judgment  must  be  shown.     Com.  d. 

\b)  The  same  rale   applies  when  it  is  Qorhara,  99  Uass.  420. 
(onght  to  to  impeach  the  credibility  of  •         (e)  Sims  v.  Sima,  7G  IT.  T.  4M:  Ka> 

witness   b;   showing    that   be   has   been  tional  Trust  Company  v.  Gleason,  77  Id. 

convicted   of  a  crime  which    woald  have  400.     Contra,    State  *.  Foley,  1 G  Ner.  64. 

rendered  him  incompetent  at  oommon  law.  Cf.  Com.  «.  Hanlon,  8  Brewst.  <Pa.}  46L 
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§  377.  Bow  thim  dlHbllitr  may  be  romovsd.  The  ditohility  tbu8 
arising  from  infamy  may,  in  general,  be  removed  in  two  modes: 
(1)  by  reversal  of  tiie  judgment ;  and  (2)  by  a  pardon.  The  re- 
versal of  the  judgment  must  be  shown  in  the  same  manner  that 
the  judgment  itself  must  have  been  proved ;  namely,  by  produc- 
tion of  the  record  of  reversal,  or,  in  proper  cases,  by  a  duly  au-. 
thenticated  exemplification  of  it  The  pardon  must  be  proved,  by 
production  of  the  charter  of  pardon,  under  the  great  seal.  And 
though  it  were  granted  after  the  prisoner  had  suffered  the  entire 
punishment  awarded  against  him,  yet  it  has  been  held  sufficient 
to  restore  the  competency  of  the  witness,  though  he  would,  in 
such  case,  be  entitled  to  very  little  credit' 

§  878.  Pardon.  The  rule  that  a  pardon  restores  the  compe- 
tency and  completely  rehabilitates  the  party  is  limited  to  cases 
where  the  disability  is  a  consequetice  of  the  judgment,  accordiug 
to  the  principles  of  the  common  law.*  But  where  the  disability 
is  annexed  to  the  conviction  of  a  crime  by  the  express  words  of 
a  statute,  it  is  generally  agreed  that  the  pardon  will  not,  in  such 
a  case,  restore  the  competency  of  the  offender ;  the  prerogative  of 
the  sovereign  being  controlled  by  the  authority  of  the  express 
law.  Thus,  if  a  man  bo  adjudged  guilty  on  au  indictment  for 
perjury,  at  common  law,  a  pardon  will  restore  hia  competency. 
But  if  the  indictment  be  founded  on  tiie  statute  of  5  Eliz.  c.  9,  which 
declares  that  no  person,  convicted  and  attainted  of  perjury  or 
subornation  of  perjury,  shall  be  from  thenceforth  received  as  a 
witness  in  any  court  of  record,  he  will  not  be  rendered  competent 
by  a  pardon.' 


IT  conddend  ;  thay  beiiiE  oa 

ted  to  Muyluid  nnder  tie  i 

■  Uailed  States  v.  Jonea,  2  Vnteeler'B  Cr.  cW  151,  per  Thompson,  J. 


Mid  tntoiported  to  Murluid  under 


9  Qeo.  IV.  0.  32,  |  3,  endnring  Oie  prmuhmeiit  to  which  an  offender  hai  been  sen- 
taneed  tat  anjr  felonj  not  puniihiihle  with  death  ha*  the  lame  effect  *i  s  uudoa 
under  the  great  eeal,  (or  the  asme  offence ;  and  of  conne  it  remoTea  tJie  (Usqualification 
to  testify.  And  the  aame  effect  it  given  b]*  j  4  of  the  same  (tatnte,  to  the  endurance 
of  the  pDniHhment  awarded  for  any  mialemsanor,  except  periory  and  enbometion  of 
peijury.  See  also  1  W.  IV.  o.  87,  to  the  mme  effect ;  Tait  on  EtoI.  pp.  848,  847-  Bnt 
whathar  these  enactmeuti  have  proeaeded  on  the  ground,  that  the  incompetency  ie  in 
the  nature  of  punbhnieut,  or,  thattlte  ofbnder  is  reformed  by  the  satatuy  discipline 
he  ha«  aadergane,  does  not  clearly  qipeai'. 

'  If  the  pardon  of  one  aenteiiMd  to  tba  penitsntiary  (or  life  oantsins  a  proriso,  tbat 
nothing  therein  contained  shall  ha  conttmed,  w  as  to  relieve  the  party  from  Uie  legal 


_  >.  Pease,  S  Johns.  Cm.  8 

>.  Ford,  2  Salk.  «»0 ;  Dover  •,  HMtaer,  C  Ksp.  S2,  94  {  a  Buss,  on  Crimes, 
US,  G9S ;  Hex  v.  GreeM,  S  Salk.  GIS,  S14  ;  BuU.  N.  P.  292  ;  PhiL  &  Am.  on  Evid. 
21,  22.  Bee  also  Mr.  Harf^ve's  Juridical  Argument*,  vol.  IL  p.  221  tt  uq.,  where 
this  topic  U  tnated  with  great  atrility.  Whether  the  disatnlity  is,  or  is  not,  made  a 
part  oi^the  judgment,  and  entei«d  as  xnoh  on  the  recoid,  doea  not  seem  to  be  of  any  im- 
portance.   The  form  in  wliich  this  distinction  is  taken  In  the  earHer  cases  evidently 
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$  870.  AooompBoM.  Th6  case  of  aeeomplicea  Ib  osoally  men- 
tioned under  the  bead  of  Infamj;  bat  we  propotw  to  treat  it  more 
appropriately  when  we  come  to  Bpeak  of  persona  disqualified  by 
interest,  Bince  accomplices  generally  testify  under  a  promise  or 
expectation  of  pardon  or  some  other  benefit  But  it  may  here  be 
observed  that  it  is  a  settled  rule  of  evidence  that  a  partieepi 
eriminU,  notwithstanding  the  turpitude  of  his  conduct,  is  not^  on 
that  account,  an  incompetent  witaieBS  so  long  as  he  remains  not 
oonvicted  and  sentenced  for  an  infamous  crime.  The  admission 
of  accomplices,  as  witnesseB  for  the  government,  is  justified  by 
the  necessity  of  the  case,  it  being  often  impossible  to  bring  the 
principal  offenders  to  justice  without  them.    The  ofioal  courBe  is. 


ilunri  that  iti  toice  wsi  ondintood  to  eoiMbt  in  tint,  that  fai  Um  (brmst  o 
abilit;  irai  daclared  l^  the  itatute,  and  in  the  latter,  that  it  itood  at  c< 
"  Altliqiigh  the  incapacity  to  tntify,  especially  contend  aa  a  mark  of  i 
imILt  opwate  u  a  Mvera  pnnithnMnt  oiian  the  party  ;  jat  then  tie  othe 

affecting  other  penoiu,  which  may  veil  warrant  hu  eiclntion  from  the  hails  of 


inatice.  It  is  not  ooneiatent  with  the  intereita  of  othen,  nor  vith  the  protection  which 
11  doe  to  them  from  the  State,  that  they  ehonld  be  eipcaed  to  the  peril  of  tectioMay 
from  persona  renrdleee  of  the  obligation  of  an  oath  ;  and  henoe,  on  grocndt  of  public 
policy,  the  legialature  may  well  reqnire,  that  while  the  judgment  itself  nniaina  nnr»- 
rened,  the  pwty  coDTicted  ihall  not  be  heard  aa  a  wttneee.  It  mar  be  more  mh  to 
nclude  in  all  cases,  than  to  admit  in  all,  or  Mtempt  to  diatinKaiah  by  investigating 


,  or  Mtempt  t 
the  Kroaads  on  which  the  pardon  may  hare  been  fruited.  Audit  is  withont  doabt  u 
cleaily  within  the  power  of  the  lef^aUtnre  to  modih  Ae  law  of  eridmce,  by  dedariiig 
what  manner  of  persona  eliall  be  competent  to  teatily,  •■  tf  enacting,  as  in  tlie  Statnts 
of  Frauds,  that  no  perMD  shall  be  heard  visaMU  in  proofof  a  certain  class  of  contncts. 
The  Katote  of  Hintrnth  itsdf  seemi  to  place  the  uceptioii  on  the  nonnd  of  a  rule  of 
evidence,  and  not  on  that  of  a  penal  falmination  sgiisst  the  offender.     The  intent  of 

"egisUtit 

le  Privili,,  „  ,  . 

«tli  of  nnj  person  convicted  of  disreganling  its  obligstion.     And  whether  this  con- 


a  penal  Ealmination  sgiinst  the  offender.  Tbe  intent  of 
appears  to  hsve  been  not  at  much  to  panlsh  the  party,  by  depriving  him 
of  the  privilef^  of  being  a  witnen  or  a  juror,  as  to  prohibit  the  courts  from  receiving 
the  <Mth  of  nnj  person  convicted  of  disreganling  its  obligstion.  And  whether  this  con- 
sequence of  the  conviction  be  entered  on  the  record  or  not,  the  effect  is  the  tarns,  "nie 
judgment  under  the  statute  being  properly  shown  to  the  jadgee  of  a  oonrt  of  jnitlMi, 
their  duty  is  declared  in  tbe  statute,  independent  of  the  insertion  of  the  inhibition  aa 
part  of  the  sentence,  and  unaffected  by  any  subsei^uent  pardon.  The  legislalnre,  in  the 
exercise  of  its  power  to  punish  crime,  awards  fine,  unprisonment,  and  the  pillory  sgtinat 
the  offender ;  in  tbe  discharge  of  its  duty  to  preserve  tbe  temple  of  justice  from  polln- 
tion,  it  repeU  from  its  portal  the  rnui  who  fearetb  not  an  ostn.  Thus  it  ^ppttxt  that 
a  man  convicted  of  {leijury  cannot  be  iwom  in  a  oonrt  of  jnttice,  white  tbe  judgment 
remains  unreversed,  though  his  offence  may  have  been  pardooed  after  the  jadDment  ; 
bat  the  reason  is  found  in  the  express  direction  of  the  itaituteB  to  tbe  ooarte,  and  mot  is 
the  circanutaaces  of  tfae  dlwbility  being  made  a  part  of  tbe  judgment.  The  pardon 
sxerta  its  full  vigor  on  the  offender ;  but  is  not  allowsd  to  operate  beyond  this,  npOB 
the  rule  of  evidrnce  enacted  l^  the  statate.  The  ponishment  of  the  crime  belongs  to 
tbe  criminal  code  ;  the  rule  of  evidence  to  the  oinl."  See  Amer.  Jar.  voL  zi.  pp.  3S0- 
SflZ.  In  several  of  the  United  Stateo,  the  diaqnaMeatioD  is  expressly  deetued  by 
statutes,  and  is  extended  to  all  the  crimes  therain  enumerated ;  compiehanding  not 
only  all  the  vnrieties  of  the  erimenfaiti,  aa  nnderstoed  In  the  eomm<m  law,  bat  divcn 
other  offeucee.  In  some  of  the  StUea,  it  is  ezpnedy  enacted,  that  the  pardon  of  one 
convicted  of  peijory  shall  not  reetore  his  comneteney  aa  a  witneas.     See  Virginia,  Ker. 


„    . je  penitentiary  are  competent  to  prove  an  escape  or  a  mntioy. 

Hotchk.  Dig.  ntpra.     And  see  New  Jeraey,  Kev.  Stat.  18U,  tit.  8,  c  1,  S  23  :  Id.  tit 
»*,  0.  B,  i  1. 


Stat.  ISle,  c.  lee,  S  19  ;  Florida,  Thompson's  Dig.  p.  SS4  ;  Qeoigia,  Hotehkias's  Dig. 
p.  730.  But  in  Ohio,  competency  is  restored  by  pardon.  Bev.  Stat  ISll,  c  S6,  J  41. 
In  Oeoi^a,  convicts  in  the  penitentiary  are  competent  to  prove  an  escape  or  a  mntioy. 
'  "  "       ~        ■  ■     '   cl,  S23;  ld.tit 
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to  leave  out  of  tlie  indiotmeut  those  who  are  to  be  called  as  wit- 
nesses ;  bnt  it  makes  no  difference  as  to  the  admissibility  of  an 
accomplice,  whether  he  is  indicted  or  not,  if  he  hag  not  been  put 
on  his  trial  at  the  same  time  with  his  companions  in  crime.' 
He  is  also  a  competent  witness  in  their  favor ;  and  if  he  is  put  on 
his  trial  at  the  same  time  with  them,  and  there  is  only  very  slight 
evidence,  if  an;  at  all,  against  him,  the  court  may,  as  we  have 
already  seen,*  and  generally  will,  forthwith  direct  a  separate  ver- 
dict as  to  him,  and,  apon  his  acquittal,  will  admit  him  as  a  wit- 
ness for  others.  If  he  is  convicted,  and  the  punishment  is  by  fine 
only,  he  will  be  admitted  for  the  others,  if  he  has  paid  the  fine.' 
But  whether  an  accomplice  already  charged  with  the  crime,  by 
indictment,  shall  be  admitted  as  a  witness  for  the  government,  or 
not,  is  determined  by  the  judges,  in  their  discretion,  as  may  best 
serve  the  purpose  of  jnstice.  If  he  appears  to  have  been  the  prin- 
cipal offender,  he  will  be  rejected.*  And  if  an  accomplice,  hav- 
ing made  a  private  confession,  upon  a  promise  of  pardon  made  by 
the  attorney-general,  should  afterwards  refuse  to  testify,  he  may 
be  convicted  upon  the  evidence  of  that  confession." 

§  880.  How  far  ondlbls.  The  degree  of  credit  which  ought  to 
be,given  to  the  testimony  of  an  accomplice  is  a  matter  exclusively 
within  the  province  of  the  jury.  It  has  sometimes  been  said  that 
tiie;  ought  not  to  believe  him,  unless  his  testimony  is  corrobo- 
rated by  other  evidence;  and,  without  doubt,  great  caution  in 
weighing  such  testimony  is  dictated  by  prudence  and  good  reason. 
Bnt  there  is  no  such  rule  of  law;  it  being  expressly  conceded 
that  the  jury  may,  if  they  please,  act  upon  the  evidence  of  the 
accomplice,  without  any  confirmation  of  his  statement '  (a)  But, 
on  the  other  hand,  judges,  in  their  discretion,  will  advise  a  jury 
not  to  convict  of  felony  upon  the  testimony  of  an  accomplice  alone 

1  8m  Jonra  t>.  Oaorgia,  1  Kelly  (Oa.),  fllO. 

*  Siartt,  I  SSa. 

*  S  Rnra.  OD  Crims^  SB7,  600  ;  Sox  s.  Wettbeer,  1  Locli,  Cr.  Cw.  11 ;  Ohamock's 
Owe,  4  St  Tr.  ESa  (ed.l7S0};  a.  a  12  Howell'*  St.  Tr.  llEt ;  Rex ».  Fletcher,  1  Strm. 
MS.  The  rala  of  the  Bonttn  law,  "Kemo,  all^uu  birpitDdlnrm  sosm,  e»t  Hudieii- 
dui,"  though  fonnerly  kppliad  to  TrltllfMnn.  U  now  to  that  extent  exploded.  It  can 
only  b«  applied,  at  thia  oaf,  to  the  osm  of  a  party  leekme  relief.  See  infra,  S  3S3,  n. 
Bee  alio  8  Storit  Erld.  B,  10  ;  S  Hale,  P.  C.  980 ;  7  T.  R.  Sll ;  UanoD  b.  Klea.  16 
MaM,  RSfi  1  CharehiU  *.  Bator,  4  Haaa.  1S3 ;  Townaand  u.  Boah,  1  Cmui.  2S7,  per 
TrambttU,  J. 

*  People  s.  Whipple,  9  Oowan,  707 ;  mpro,  |  sr~ 


*  ConuDonwcalth  v.  Enapp,  10  Pick.  477  ;  Ru  •.  Barley,  3  Stark.  Krid.  12.  d 
'  Rax  V.  Hutingi,  7  C.  ft  P.  153,  mt  Ld.  Denman,  C  J.  ;  Sex  «-  yonaa,  3  Ca 
r  Ld.  EllenboTongh ;  a.  a  SI  Howall'a  St.  Tr.  A16 ;  Rsi  v.  Atwood.  2  Leach, 


Or.  Caa.  404  ;  Rei  v.  Darhani,  Id.  47S ;  Rex  «.  Dawber,  S  Stark.  84 ,  Rex  k.  fiarnard, 
1  a  &  P.  87,  88  ;  Pec^le  k  Coatello,  1  Oenio  (S.  Y.>,  8S. 

(d)  Rtg.  V.  Boyei,  9  Oox,  C.  a  S3, 
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aod  without  corroboraticm;.and  it  is  dow  so  generally  tbe  prac- 
tice to  give  them  snch  advice,  that  its  omissicm  would  be  regarded 
as  an  omission  of  duty  on  the  part  of  tlie  jodg&'(6)  And  cm- 
sidering  the  respect  always  paid  by  the  jury  to  this  advice  from 
the  bench,  it  may  be  regarded  aa  the  settled  course  of  practice, 
not  to  convict  a  prisoner  in  any  case  of  felony  npon  the  sole  and 
uncorroborated  testimony  of  an  accomplice.  The  jndges  do  not, 
in  cases,  withdraw  the  cause  from  the  joiy  by  positive  direction  to 
acquit,  but  only  advise  them  not  to  give  credit  to  the  testimony. 

§  881.  What  eoirobomiflii  nqniiita,  But  though  it  is  thus  the 
settled  practice,  in  cases  of  felony,  to  require  other  evidence  in 
corroboration  of  that  of  an  accomplice,  yet^  in  regard  to  the 
manner  and  extent  of  the  eorroboration  to  be  required,  learned 
judges  are  not  perfectly  agreed.  Some  have  deemed  it  sufficient, 
if  tiie  witness  is  coniirmed  in  any  material  part  of  the  case;' 

*  Bow^e'a  Crim.  Erid.  p.  120 ;  3  Stuk.  Evid.  IS  ;  Bez  b.  Buiurd.  1  0.  ft  P.  87. 
For  the  limitatioii  of  thii  practtM  to  gmm  of  felony,  ace  Bez  v.  Jones,  31  Hovtll'm  SL. 
Tr.  315,  per  Gibba,  Attor.-Oen.,  ug.  8m  •!«)  Bez  «.  Hugnve,  6  C.  k  F.  170,  wImm 
peraonk  pretent  at  ■  fifht,  which  ranlted  in  manaUngfater.  tbongli  piindpal*  in  Um 
fttMnd.  dtigrti-i  were  held  not  hi  be  anch  aooomplicet  aa  reqoited  corroboratian,  iriten  tes> 
tifying;  ai  witueMe*. 

I  This  i*  the  rale  in  Maaaachnaetla,  iriwre  the  law  waa  atatad  hj  Uotton,  J.,  aa  ttH- 
lowi ;  "  1.  It  i»  competent  for  a  jnij  to  conrict  on  tb«  Icatiiiionjr  of  an  accaai)ibM 
alone.  The  principle  which  allowa  the  evideoce  to  go  to  the  jniy,  oeceiMrily  involTea 
iQ  it  a  power  in  them  to  believe  iL  The  drfeodant  haa  a  ri^t  to  have  the  jair  dead* 
upon  the  eridence  which  may  be  offered  againat  hin> ;  and  tbair  doty  wiU  n^nira  at 
them  to  return  a  verdict  of  gnilty  or  not  gniltr,  aeeoidiiie  to  the  eonTietioii  which  that 
evidence  ahall  prodnce  in  their  minda.  3  Hawk.  P.  C.  c  M,  3  135  ;  1  Hale,  P.  C. 
sot,  305 ;  Roecoe'a  Crim.  Et.  11&  ;  1  Phil.  Et.  33  ;  S  Stuk.  Ev.  18,  20.  2.  Bat  tbs 
aonrce  of  this  eridence  i>  ao  corrapt,  that  it  la  alwayt  looked  upon  with  anatncioD  ud 
jealoiuy,  and  ia  deuned  nnaafa  to  raly  npon  without  conBnn^ioD.  Hence  the  oonit 
ever  consider  it  their  doty  to  adriae  a  jury  to  aoi^iii^  wliere  there  is  no  evidence  other 
than  Uie  ODCorroboiaitad  teatimony  of  an  aecomphee.  1  Plul.  E*id.  S4  ;  9  Stark.  Evid. 
21 ;  Re;t  v.  DuAam,  2  Leach,  478  ;  Bex  v.  JotMs,  2  Campb.  132 ;  1  Wheeler's  Crim. 
Cat.  lid;  2Kogen'lBecorder,  SS;  Cld.SS.  S.  The  mode  of  onvbontion  seems  to  ba 
less  cerlAin.  It  is  perfectly  cle»r,  that  it  need  not  extend  to  the  whole  testimony  ;  bat 
it  beinj!  shown  that  the  accomplice  ha«  teatified  ttnly  in  aome  particuiara.  the  jmy  may 
infer  that  he  haa  in  othen.  Bnt  what  atnonnta  to  oorrobontion  T  We  tbink  the  mis 
Li,  that  the  corroboratiTe  eridence  must  relate  to  aome  portion  of  the  testimony  whi^ 
is  material  to  the  iaane.  To  prove  that  an  accomplice  had  told  the  troth  in  r«latiati  to 
irrelevant  and  immaterial  matter*,  which  were  known  to  everybody,  wonld  have  do 
tendency  to  confirm  bis  teatimony,  involnnj;  the  goilt  of  the  party  on  triaL  It  thia 
were  the  caae,  every  witoeaa,  not  incompetent  for  the  want  of  aoderstaiidins,  oottld. 
alwftyt  famixb  materials  for  die  oorrobaration  of  his  own  lestiinony.  If  he  oonid  atats 
where  be  waa  bom,  where  ha  had  resided,  la  whose  coatody  ha  tiad  been,  or  in  what 
jail,  or  what  room  in  the  jail,  he  had  been  confined,  he  might  easily  get  ooafinuitioa 
of  ail  theae  particnlan.  Bnt  these  dienmatance*  hanns  no  naceaaary  coDseetioii  with 
the  guilt  of  the  defendant,  the  proof  of  the  coRCCtneaaM  the  statement  in  relatic»  to 
them  would  not  ooodoce  to  [OOTe  that  a  statemsnt  of  th«  guilt  ot  Oie  defendant  waa 
true.     Boacoe's  Orim.  Evid.  190 ;  Bex  «.  Addii,  fl  C.  A  P.  SS8."  (a)    See  Common. 

\hi  ReR.  V.  Stubbe,  7  Coi,   C.  C.  4a  58  He.  287 ;  Chrroll  v.  Own.,  84  Ps.  St. 

But  not  a  anffident  error  to  anthorite  an  107. 

H|ipeUate   court   to   set  aside   a  veitiict.  (a)  In  Com.  v.  Holmes,  127  Haas.  424, 

Beg.  p.  Stubby  tupra ;  State  v.  Litchfield,  it  wa*  held  that  the  evidence  ahonld  tend 


jyCOO^^IC 


CSAP.   U.]  COMPBTENCT   op   WITNESBB8.  523 

others  have  required  confirmatory  evideDce  as  to  the  corpux  deliati 
only;  and  others  have  thought  it  essential  that  there  should  be 
corroborating  proof  that  the  prisoner  actually  participated  in  the- 
offence;  and  iiiat,  when  several  prisoners  are  to  be  tried,  con- 
firmation is  to  be  required  as  to  all  of  them  before  all  can  be 
safely  convicted ;  the  confirmation  of  the  witness,  as  to  the  com- 
mission of  the  crime,  being  regarded  as  no  confirmation  at  all,  as 
it  respects  the  prisoner.     For,  in  describing  tiie  circumstances  of 

wealth  V.  Boiworth,  22  Pick.  S97,  S99,  400 ;  People  v.  Coatollo,  1  Denio,  SS.     A  limilar 

view  of  the  nature  of  coirobontive  svideiuM,  i&  csaea  where  each  erjiienoe  U  neceaaary, 

la  taken  bj  Dr.  Liubington,  who  held  that  it  maant  eridence,  not  merelj'  ghowing 


to  connect  the  accused  with  the  crima.  Code  of  OrimiDsl  Frocedare,  which  pro- 
Oray,  C.  J.,  after  ^TJng  a  thorough  n-  videa  that  "a  conviction  cannot  be  bad 
new  of  the  aathonties  and  commenting  upon  the  tettimoD;  of  an  accomplice,  ua- 
on  the  deciiion  in  Com.  v.  Boswortb,  eaji :  leia  be  be  coTToboiated  by  «Qcb  other  eri- 
"It  thai  appean  that  the  decision  in  dence  as  tends  to  connect  the  defendant 
Com.  ».  Boaworth  establishes  two  jiointa  :  with  the  commisBion  of  the  crime,"  Prior 
1.  That  if  any  evidence  i»  admitted  as  to  the  ensctmetit  of  this  section,  it  was 
competent  by  waj  of  corroborating  an  ao-  coshimary  fotjudgestoiuEtraot  jaroiathat 
complice,  so  as  to  make  it  safe  for  the  jury  they  should  not  convict  a  defendant  of 
to  convict,  whi^  is  not  Iwall;  entitled  to  crime  upoD  the  avidence  of  an  accom- 
that  efToctiit  iaa  lubjectof  exceptiouand  plic«^  onleu  such  evidence  was  corrob- 
ETound  for  a  new  trial.  2.  That  no  evi-  onted  ;  and  yet  it  was  the  law  in  this 
dence  can  be  legally  admitted  at  competent  State  that  a  defendatit  conld  be  con- 
and  lafficiant  for  mch  corroboration  which  victed  upon  the  Dncorroborated  evidence 
doei  not  tend  to  oontirm  the  testimony  of  of  an  accomplice  if  the  jury  believed 
the  accomplice  upon  a  point  material  to  it.  Thia  eecdou  has  changed  that  rale 
the  issue  in  the  sense  that  It  tends  to  prove  of  law  and  simply  requires  that  there 
the  guilt  of  the  derendant."  This  case  waa  should  be  oorroborative  evidence,  which 
ootnbocated  in  Com.  b.  Hayea,  140  Mass,  tends  to  oonneot  the  defendant  with 
868.  and  it  was  there  said  that  tbe  evidence  the  commlnioa  of  the  crime.  People  b. 
of  the  accornplioe  must  tend  to  coDDect  tlie  Everhardt,  101  S.  Y.  G94.  Bee  also  Feo- 
defendant  with  the  crime  charged.  In  pie  v.  Ogle,  104  N.  7.  SIS.  Tbe  rule 
that  case,  the  accomplice  teetified  that  he  embodied  in  the  statute  does  not  leqaira 
and  the  defendant  formed  a  plan  of  steal-  that  the  whole  case  should  he  proved  out- 
ing goods  in  places  in  one  county  and  sell-  side  of  the  tsstimony  of  the  accomplice, 
ing  them  at  places  in  another,  and  that  Such  a  rale  would  render  the  testimony  of 
larcenies  were  committed  in  the  aaid  plaoea  sn  accomplice  in  most  cases  unnecessary, 
and  the  goods  disposed  of  as  arranged,  aud  woi^d  defeat  Uie  policy  of  the  law 
Thia  testimony  of  the  acoom|llice  waa  cor-  which  permits  Che  use  of  accomplices  as 
Tohoratnl  by  independent  evidence  of  the  witnesses  In  aid  of,  and  in  tbe  interest  of 
oommisBion  of  the  larceuiea.  The  indict-  public  justice.  People  v.  Hooghkerk,  00 
ment  on  trial  was  for  larceny  in  the  county  S.  Y.  1S2.  In  a  recent  caee  in  Pennsyl- 
wfaere  the  goods  weT«  sold,  said  larceny  vania,  the  rule  aa  stated  in  the  author's 
being  based  on  the  asportation  of  tbe  gooiu  text  is  affirmed  aa  foUowa  ;  "A  Jury  may 
by  the  defendant  in  that  conaty.  It  was  believe  an  nnconoborated  scoomplice,  and 
held  that  this  independent  evidraee  tended  if  Ms  testimony  prodnees  in  tiieii  minds  a 
'«  corrobonda  tbe  evidence  of  tbe  aoeom-  conviction  of  the  defendant's  guilt,  beyond 


pliee  by  ahowing  the  connection  at  tbe  de-  a  naaonable  donbt^  they  may  convict, 
fendant  with  the  larceniea  which  the  ao<  the  testimony  of  the  acoompUoe,  hia  man- 
complice  had  teatified  to  as  being  the  ner  of  testifying,  his  appearance  npon  tbe 
bnginningof  the  continuons  act  which  re-  witnees  stand,  unpress  the  jury  with  the 
suited  in  the  crime  for  which  tbe  defen-  truth  of  his  statement,  there  is  no  intlexi* 
dant  was  indioted.  In  Mew  Tork,  the  rule  hie  rule  of  lew  which  previiDts  a  oonvioi 
is  enacted  by  sUtnte,  section  89B  of  the  tioo."    Cox  a.  Com.,  1S6  Pa.  8t  lOS. 
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the  offence,  he  may  have  no  inducement  to  apeak,  falsely,  bat  may 
h&re  every  motire  to  declare  the  truth,  if  he  intends  to  be  be- 
lieved, vhen  he  afterwards  fixes  the  crime  upon  the  prisoner.' 
If  tiro  or  more  accomplices  are  produced  as  witnesses,  they  are 
not  deemed  to  eorroborate  each  other;  but  the  same  role  is  ap- 
plied, and  the  same  confirmation  is  required,  as  ii  there  were  but 
one.' 

§  3S2.  Appwwit  ftooompUoM.  There  is  one  class  of  persons 
apparently  accomplices,  to  whom  the  rule  requiring  corroborating 
evidence  does  not  apply;  namely,  persons  who  have  entered  into 
commonication  with  conspirators,  bat  either  afterwards  repent* 
in^  or,  having  originally  determined  to  frustrate  the  enterprise, 
have  subsequently  disclosed  the  conspiracy  to  the  public  anthori- 
ties,  under  whose  direction  they  continue  to  act  with  their  goilty 
confederates  until  the  matter  can  be  so  for  advanced  and  matured, 
as  to  insure  their  conviction  and  panishment.  The  early  disclo- 
sure is  considered  as  binding  the  party  to  his  Aatj;  and  thoa^  a 
great  degree  of  objection  or  disfavor  may  attach  to  him  for  the 
part  he  has  acted  as  an  ir^ormer,  or  on  other  accounts,  yet  bis 
case  is  not  treated  as  the  case  of  an  accomplice.'  (a) 

'  Box  u.  Wiltfl^  7  C.  t  P.  278,  per  AldBWon,  B.  ;  Hei  «.  Hoore,  Id.  270  ;  Rei  o. 
Addit  a  C.  4  P.  388,  per  P«ttegon,  J.  ;  Uez  «.  Wells.  I  Mood.  *  M.  828,  per  Little- 
dale,  J.  ;  Bex  0.  Webb,  6  C.  &  P.  695  ;  Reg.  v.  Dyke,  S  C.  ft  P.  2S1  ;  K«g.  v.  Birkett, 
8  C.  k  P.  732  ;  Commonvealth  v.  Boswortli.  22  Pick.  SBS,  per  Morton,  J.  The  counB 
pr  apinions  &nd  prMtice  od  tliU  subject  is  stated  more  at  large  in  1  Phil.  Erid-  pp.  >0- 
S8  ;  S  Bubs,  dq  Criiues,  pp.  950-968,  and  In  E  Stark.  Evid.  p.  12,  o.  (x),  to  wbcli  tha 
learned  reader  is  refernd.  See  also  Soscoe's  Crim.  Evid.  p.  120.  Chief  Banm  Joj, 
alter  an  alaburate  aiamination  of  English  aathoritiea,  itataa  the  true  rule  to  be  tbia, 
that  "  tba  coDfirnwtioti  ought  to  be  in  SQcb  and  *o  man*  part*  of  the  accomplice's  Kor- 
TOtive,  as  ia»y  reasoaablj  satisfr  the  jDr;  that  he  la  telliDg  tmOi,  without  nathcting 
the  ronGrmstion  to  any  particnlar  points,  and  learing  the  eStet  of  aaoh  confirmation 
(which  maj  tstj  in  its  effect  according  to  the  nature  and  cJroiunataiHMi  of  the  par- 
ticnlar case)  to  the  considemtioo  of  the  jury,  aided  in  that  wvnaidention  bj  the  obwi^ 
vatious  ot  the  jailge."  See  Joy  on  the  Evidence  of  AccompUcea,  pp.  B8,  M.  B7  tha 
Scotch  law,  the  evidence  of  a  single  witneoa  is  in  do  case  safficient  to  warrant  a  oon- 
viction,  unless  supported  hy  a  train  of  circnmstances.  Alison's  Practioe,  p.  S61.  In 
Iowa,  it  ia  required  by  statute,  that  the  cotroboration  be  such  as  ahall  tend  to  oouMct 
the  defendant  with  the  commission  of  the  offence  ;  and  not  merely  to  show  the  com- 
misMon  o!  the  crime,  or  its  drcumstancea.     Code  of  1861,  art.  S9S8. 

•  Bax  V.  No^es,  G  C.  ft  P,  32&  per  Littledala,  J. ;  R^.  ».  Bannen,  S  Hood.  Cr. 
Cas.  S09.  The  testimony  of  the  wife  of  an  aocooiplice  is  not  conaideted  a*  eoiiohwa- 
tire  of  her  husband.     Rei  v.  Neal,  7  C.  &  P.  1)18,  per  Park,  J. 

I  Bex  V.  Deipard,  28  HoweU'a  Sb  Tr.  4SS,  per  Lord  KUanboron^ 

ia)  Tbia  panvraph  aboat  disfavor,  and  liquor  sold  contrary  to  law,  for  tha  expnas 

in  fact  the  wh<M   section   ii  taken  from  pnrpoae  of  prosecuting  the  sellra'  for  an 

Lord   EllenboroDgh's   eharge   in   Rex   v.  unlawful  salvia  not  an  aocompliae.     Com. 

Deapnrd,  and,  whether  sailed  for  or  not  in  0.  Downing,  i  Oray  ( Masa. ),  S9.    One  who 

"■■ which  does  not  appear,  is  wholly  enter*  into  ccnimnnic«tiou  with  eriminali. 


inappropriate  as  a  general  observation  ap-    and,  without  a  criminal  intent,  K 
plying  to  all  who  so  aid  in  ferreting  out    aids  them  in  the  oommisaion  of  ciuus,  uut 
villuna.     One  who  jjurchaaes  intoxieatiDg    tor  the  aole  pnrpoH  of  detecting  the  laimt 
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§  888.  PutlM  naj  twtlfr  to  ttielT  own  fnnd.  Whether  a  par^ 
to  a  negotiable  inttrument,  who  has  giTen  it  credit  and  corrency 
by  his  signature,  ahalt  aftervardB  be  admitted  as  a  witness,  in  a 
suit  between  other  persona,  to  prove  the  inatrumeut  originally 
void,  is  a  question  npon  which  judges  have  been  much  divided  in 
opinion.  The  leading  ca«e  against  tiie  admissibility  of  the  witness 
is  that  of  Walton  «.  Shelley,^  in  which  the  indorser  of  a  prom- 
issory note  was  called  to  prove  it  void  for  usury  in  its  original 
concoction.  The  security  was  in  the  hands  of  an  innocent  holder. 
Lord  Mansfield  and  the  other  learned  judges  held  that  upon  gen- 
eral grounds  of  public  policy  the  witness  was  inadmissible ;  it 
being  **  of  consequence  to  mankind  that  no  person  should  hang 
out  false  colors  to  deceive  them,  by  first  affixing  his  signature  to 
a  paper,  and  then  afterwards  giving  testimony  to  invalidate  it" 
And,  in  corroboration  of  tiiis  opinion,  they  referred  to  the  spirit 
of  that  maxim  of  the  Roman  law,  "Nemo,  allegans  suam  torpi- 
tudinem,  est  audiendus."* 

§  884.  Buna  Bnbieob  The  doctrine  of  this  case  afterwards 
came  under  discussion  in  the  equally  celebrated  case  of  Jordaine 
V.  Lashbrooke.*  This  was  au  action  by  the  indorsee  of  a  bill  of 
exchange  against  the  acceptor.  The  bill  bore  date  at  Hamburg; 
and  the  defence  was,  that  it  was  drawn  in  London,  and  so  was 
void  at  its  creation,  for  want  of  a  stamp,  ihe  statute*  having  de- 

*  1  T.  R  3SS. 

*  This  muini,  though  it  u  Mtd  not  to  be  exprcMad,  in  tanns.  In  tha  text  of  the 
Corpn*  Jnrit  <s«e  Gilmer'i  Rep.  p.  27S,  n.),  ii  eiceedlngly  iamiliu  unong  tlie  driliani; 
uid  U  foond  in  their  comnientarie*  on  rarioui  law«  in  the  Code.  See  Corpn*  Jnris 
Olossatam,  torn.  Iv.  eol.  ISl,  ITSS;  Corp.  Jnrit  Ootho&«di  (fol.  ed.)  Cod,  lib.  7,  tit  8, 
1.  S,  in  nwipne;  Codex  Jnetinisni  (4to  Pmriiii^  ISSO),  lib,  7,  tit  16,  I.  1  ;  Id.  tit.  S, 
I.  G,  in  numae  ;  1  Uaacard.  De  Prob.  Concl.  78.  n.  *2.  And  tee  i  Inst  279.  It 
aeems  fonnerl;  to  have  been  deemed  infflcient  to  exclade  wltnesKS,  teOitphg  to  their 
own  turpitade;  bnt  the  objection  u  now  held  to  go  only  to  the  credibili^  ot  the  tes- 
timony. 2  Stark.  Erid.  6,  10  ;  2  Hale,  P.  C.  280  ;  7  T.  R  flOB.  per  Grose,  J.  ;  Id. 
611,  per  Lantence,  J.  Thai,  a  witness  is  competent  to  testify  that  his  former  oath 
WM  eoimptly  false.     Bex  v.  Teal,  11  East,  809;  Bands  n.  Thomaa,  C  M.  ft  S.  211. 

1  7  T.  a.  B89. 

<  31  Geo.  III.  c  25,  H  &,  16.  This  act  was  paoed  inbeeqiient  to  the  dooislon  ct 
Walton  V.  Shalley,  1  T.  K.  196. 

nala,  whether  a  paUio  otBeer  or  a  ptirata 

citizen,   ia  not  an  acoompUce,     State*.         _.  , ,_ 

HcKean,  36  Iowa,  348.     Nor  i*  the  woman  H.  ft  Bob.  40)  ;   and  if  the  offence  be  a 

Qpoo  whom  an  abortion  is  pioonred.  To  statute  one,  u  the  non-repeir  of  •  high- 
be  aD  accomplice,  one  most  be  indictable  way  ;  or  involve  no  great  moral  duin- 
as  a  participator  in  the  offence.  Com.  qaeney,  ea  tieiiig  present  at  a  prize-fight 
B,  Wood,  11  Gray  (Heie.),  SS  i  Com.  v,  which  terminated  m  msnilanghter(ItexD. 
Boynton,  116  Maae.  313.  The  practice  of  Hargrave,  G  C.  &  P.  170  ;  B%.  e.  Tonng, 
caution  from  the  bench  is  not  so  tmifoim  19  Cox,  C.  0.  S7I) ;  ot  tha  action  ba  for 
in  the  case  ot  tuisdemeanon  as  in  felonies,  a  penalty,  -~-  the  cantion  has  bean  nftieed. 
though  the   distinction  is  rather  one  of  MoClory  ».   Wiight,   10   Ir.    Law,    611/ 

'   ™  than  of  liind  (Beg.  ■- Farler,  8  C.  *' "■  "-    "'   "    ■■* 

f.  106)  i  and  the  extent  ol  coirobotaciou, 
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elftred  that  mutamped  bilU  Bboald  neither  be  pleaded,  gina  in 
eridence,  nor  allowed  to  be  antilable  in  lav  or  equity.  The  in- 
dorser  vas  offered  by  the  defendant  as  a  Titnesa  to  prore  tiua 
fact,  and  the  court  held  that  he  waa  adouBaible.  This  caao 
mj^t,  perhaps,  haye  formed  an  exeeptioi  to  the  general  mle 
adopted  in  Walton  v.  Shelley,  m  the  ground  that  the  general 
policy  of  the  law  of  Cfnnmerce  oo^t  to  yield  to  the  pablic  neoea- 
aity  in  matters  of  revenoe;  and  this  necessi^  was  relied  apon  by 
two  of  the  three  learned  judges  who  concorred  in  the  decision. 
Bnt  they  also  concorred  witii  Lord  Kenyon  in  reviewing  and  orer- 
mling  the  doctrine  of  that  case.  The  rale,  therefore^  now  i«- 
ceired  in  England  is,  that  the  party  ^  sny  instmment,  whether 
negotiable  or  not,  is  a  competent  witness  to  prove  any  fact  to 
which  any  other  witness  would  be  competent  to  testify,  provided 
he  is  not  shown  to  be  legally  infamona,  and  is  not  directly  inters 
ested  in  the  event  of  the  anit  The  objection,  that  thereby  he 
asserts  that  to  be  false  which  he  has  solemnly  attested  or  held 
out  to  the  world  as  tme,  goes  only  to  his  credibility  with  the 
jary.' 

§  885.  Rnl*  la  tto  TTiOUA  Statw  not  anUoiB.  The  coarts  of 
some  of  the  Aflt«rtM»  StaUi  have  adopted  the  later  English  mle, 
and  admitted  the  iodorser,  or  other  party  to  an  instrument,  as  a 
competent  witness  to  impeach  it  in  all  cases  where  he  is  not  on 
other  grounds  disqualified.  In  other  States,  decisions  are  foond 
which  go  to  the  exclasitm  of  the  party  to  an  instrument  in  every 
case,  when  offered  as  a  witness  to  defeat  it,  in  the  bands  of  a 
third  person ;  thus  importing  into  the  Law  of  Evidence  the  maxim 
of  the  Boman  law  in  its  broadest  extent.  In  other  States,  the 
courts,  referring  the  rule  of  exclusion  to  the  ground  of  public 
convenience,  have  restricted  its  application  to  the  case  of  negoti- 
able security  actually  negotiated  and  put  into  circulation  before 
its  maturity,  and  still  in  the  hands  of  an  innocent  indorsee,  wiU^ 
out  notice  of  the  alleged  original  infirmity,  or  any  other  defect  in 
the  contract.  And  in  this  case  the  weight  of  American  authority 
may  now  be  considered  as  against  the  admissibility  of  the  wit- 

*  1  Phil.  EtU.  so,  40.  On  thii  ground,  partiM  to  other  fiiitniineiib,  u  well  u  anb- 
teribliig  witncaso,  if  not  under  KHoa  otlkor  dimbilitj,  are,  both  in  EngUnd  uid  in  tin 
United  StatM,  held  uliniMible  witnoMi  to  impeach  the  oripiiitl  validitjr  of  sacb  initni- 
ment*  7  T.  B.  ail,  par  LawTauix,  J.  ;  HewuJ  v.  Shipler,  *  East,  180  ;  Lowa  ». 
JoUiffe.  1  W.  Bl.  8M ;  Anrtin  *.  Willea,  BnU.  S.  P.  M*  ;  Howard  v.  Braithwaite,  1 
Vet.  t  B.  20S,  303  ;  Title  v.  Orerett,  2  Ld.  BaTin.  1008  ;  DickinaoD  v.  Dicktnwn,  » 
Uet.  ITliTwamblja.  Henley,  4  HaM.  14L  IthM,  howerer,  been  held  id  LoaiaiaB^ 
that  a  notary  <!annot  be  examined  u  a  witneM,  to  contiadict  ■  Btatement  made  bj  hfm 
in  a  protMt ;  and  tluit  the  pi  incipla  extend*  to  sveir  public  officM;  [a  TCgard  to  a  o^ 
tificate  girea  bjr  him  in  hit  official  character.     Feet  v.  Doogbertj,  J  Rob.  Ia.  8S. 
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ness  to  impeach  die  original  Taliditj  of  the  security ;  although 
the  coDtrary  \b  still  holdeo  in  some  ooorts,  whose  deciBious,  in 
general,  are  received  with  the  highest  respect^ 

>  The  Tale,  that  tite  Indoraor  of  a  DOf^tiable  security,  negotiated  I»fore  it  ms  dne, 
it  not  admissible  is  a  wltueu  to  prove  it  orinnallf  Toid,  vhen  in  the  hand*  of  an  inno- 
Mnt  iudonee,  ia  soitainad  by  the  Suprema  Coart  of  tbe  United  StAtei^  in  Bank  of  tbe 
Onited  States  v.  Dann,  8  Petera,  SI,  S7,  szplained  and  confirniMl  in  Baak  of  tlie  Metro- 

Klis  B.  Jonei,  S  Peten,  1^  and  iu  Uie  Umtad  States  «.  Leffler,  11  Paters,  86,  H,  OS  ; 
ott  D.  Lloyd,  13  Peten,  1*S;  Uendenon  ».  Andenon,  3  Howard,  S.  C.  73;  Taylor  u. 
Lutbitr,  a  Samner,  SS5,  per  Story,  J.  It  wai  alao  adopted  in  Haasaclituetts,  Churchill 
e.  Snter,  4  Masa.  lU  ;  Fox  p.  WldtDey,  Ifl  Masa.  118  ;  Packard  v.  Ricburdson,  17 
Haas.  122.  See  al«i  thecaseof  Tbaysrv.  Cronmau.  1  Metcalf,  Ufl,  in  which  the  deci* 
sions  are  reviewed,  and  the  nile  dearly  stated  and  vindicated  by  Shaw,  C.  J.  And  in 
Nen  Hampahire,  Bryant  v.  Kittersbaah,  2  N.  H.  312;  Uadduck  e.  Wilinartb,  G  N.  U. 
187-  And  iu  Maine,  Deering  n.  Sawtel,  t  Ontnl.  ISI  ;  Chandler  v.  Uortoo,  5  Gre«ul. 
S7i.  And  in  Pennsylnnia,  O'Brien  v.  Davis,  fl  Watts,  498 ;  HarrUbarg  Bank  c.  Fore- 
ter,  8  Watts,  S04,  S09i  Davenport  v.  Freeman,  S  Watts  &  9erR.  B67.  In  Louisiana, 
the  rala  was  atatsl  and  oonoeded  by  Porter,  J.,  in  Shambnrg  v.  Conunasera,  10  Hartin, 
18;  and  was  again  stated,  but  an  opinion  withheld,  by  Martin,  J.,  in  Cox  d.  Williains, 
G  Martio,  N.  s.  13B.  In  Vennoat,  the  case  of  Joidalne  v.  Lashbrook*  was  followed,  in 
Nichols  D.  Uulgste,  3  Aik.  IS8  ;  but  the  deciaian  ia  said  to  have  been  •absagucntly 
diaapproved  by  all  the  jadges,  in  Chandler  v.  Hmod,  2  Vt  198,  and  the  rule  io  waltnn 
o.  Shelley  approved,  la  Ohio,  tbe  indorser  was  admitted  to  prove  hetnubMauenl  to 
the  indorsement ;  the  oourt  ezpresaiDg  no  opinion  n]>on  the  general  nle,  thoogh  it  was 
Irlied  upon  by  the  oppoalng  connael.  Stone  d.  Vance,  S  Ohio,  34S.  Bat  subsequently 
the  rule  seems  to  have  been  admitted.  Bohrer  P.  Uoroingatar,  18  Ohio,  G71I.  In  Mis- 
sissippi, tbe  witness  wa*  admitted  for  the  same  pnrpoae ;  and  the  rale  in  Walton  b. 
Shelley  was  approved.  Drake  v.  Henly,  Walker,  G41.  In  Illinois,  the  indoner  has 
been  aidinittca,  where.  In  taking  tbe  note,  be  acted  as  the  agent  of  the  indorsee,  to 
whom  he  immediately  transferred  it,  without  any  notice  of  the  rule.  Webeter  v 
Vickera,  2  Scam.  2BS.  But  the  rale  of  exolueion  baa  been  rejected,  and  tbe  general  doc 
trine  of  Jordaiue  d.  Lashbrooke  followed  in  New  York,  Staflbrd  n.  Rice,  G  Cowen,  23 
Bank  of  Utica  v.  Hillard,  Id.  IGS;  Williams  a.  Walhridge,  S  Wend.  41S.  And  la  Vlr 
sinU,  Taylor  o.  Beck,  S  Randolph,  816.  And  in  Connectlout,  Townseod  v.  Bosh,  _ 
Conn.  260.  And  in  Sonth  CwoIiiM,  Knight  p.  Packanl,  8  McCoid,  71.  Aiid  in  Ten- 
naasee,  Stomp  0.  Napter,  S  Verger,  86.  In  Maryland,  it  was  rejeoted  by  three  judges 
against  two  in  Kinggbld  D.  Tyson,  S  H.  &  J.  172.  It  was  nUo  iqected  in  New  Jersey, 
in  Freeman  v.  BritSn,  2  Harrison,  1S3.  And  in  North  Carolina,  Gny  v.  Hall,  8  Mur- 
phy, lei.  And  in  Oeorgia,  Slack  v.  Moes,  Dudley,  161.  And  in  Alabama,  Todd  k. 
BtaDbrd,  1  Btew.  109;  QriSng  t>.  Harria,  t»  Porter,  236.  In  Eentnoky,  in  the  case  of 
Oorhai)]  v.  Carroll,  8  Littel,  221,  where  the  indoraee  wu  admitted  a«  a  witness,  it  is  to 
be  observed,  that  tbe  note  was  indorsed  without  rrconrae  to  him,  and  thereby  marked 
with  mtpicion;  and  that  the  general  rule  was  not  considered.  Hore  recently  in  New 
Ratnpahire,  doctrine  of  Walton  «.  Shelley  ha*  been  denied,  uid  the  mie  of  the 
Buman  law  has  been  admitted  only  as  a  mle  of  estoppel  npou  Uie  partita  to  the  transac- 
tion and  in  regard  to  their  rights,  and  not  as  a  mle  oi  evidence^  affecting  the  competency 
of  witnesses ;  and  therarDie  the  maker  of  a  note,  b«dng  releued  Iv  his  anretv,  was  held 
competent  in  an  action  by  an  indorsee  againet  the  snrety,  to  testify  to  an  alteration  of 
the  note,  made  by  himself  and  the  payee,  whieh  rendered  it  void  as  to  the  surety. 
Haines  v.  Dennett,  II  S.  H.  180.  See  further,  2  Stark.  Evid.  179,  n.  (a);  Bavley  on 
BilU,  n.  sail,  n.  b  (Phillipi  and  SewaH'e  ed.).  But  all  these  decisions  against  the  rale 
in  Walton  v.  Shelley,  exoept  that  in  New  Jersey  and  the  laat  cited  case  in  New  Hamp- 
shire, were  made  long  before  that  mle  was  rson^nized  and  adopted  by  the  Supreme 
Conrt  of  the  L'oltad  States.  The  mle  itaelf  ia  restricted  to  cases  where  tha  witness  ia 
called  to  prove  that  the  security  was  aotnaUy  void  at  the  time  when  he  gave  it  eartency 
as  good;  and  this  in  the  ordinary  coarae  of  business,  and  without  any  mark  or  intima- 
tion to  put  tbe  receiver  of  it  on  his  guard.  Hence  the  fndorser  ia  a  competent  witness, 
if  he  indorseil  the  note  "without  reoonrse"  to  himself  (Abbott  n.  Mitchell,  6  Shepl. 
85G)  ;  or,  is  called  to  prove  a  (act  not  going  to  tbe  original  inlirmity  of  the  security 
(Bnck  V.  Aptileton,  3  ShepL  284;  Wendell  *.  Oeorn  R.  M.  Charlton,  Gl) ;  or,  if  the 
Instroinent  waaaegotiatedont  of  the  aiual  coiUMot  btsiDeH  (Parke  p.  Smith,  I  Watts 
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§  886.    DlaqttBlifioKtlon  by  Intanat  la  tb*  raaolt.     Another  cUn 

of  persoDB  incompetent  to  testify  in  a  oanse  consistB  of  those  who 
are  iitUrated  in  ita  nntit.^  The  principle  on  which  these  are 
rejected  is  the  same  with  that  whi(^  exclndes  the  parties  them- 
aelres,  and  which  has  already  been  considered;'  namely,  the 
danger  of  perjury,  and  the  little  credit  generally  found  to  be  doe 
to  such  testimony,  in  judicial  investigations.  This  disqaalifying 
interest,  however,  must  be  some  legal,  certain,  and  immediate 
interest,  however  minute,  either  in  the  event  of  the  cause  itself, 
or  in  the  record,  as  an  instrument  of  evidence,  in  support  of  his 
own  claims,  in  a  subsequent  action.'  It  most  be  a  legal  interest, 
as  distinguished  from  tiie  prejudice  or  bias  resulting  from  friend- 
ship or  hatred,  or  from  consanguinity,  or  any  other  domestic  or 
social  or  any  official  relation,  or  any  other  motives  by  which  men 
are  generally  influenced;  for  these  go  only  to  the  credibility. 
Thus,  a  servant  is  a  competent  witness  for  his  master,  a  child  for 
his  parent,  a  poor  dependant  for  his  patron,  an  accomplice  for  the 
government,  and  the  like.  Even  a  wife  has  been  held  admissible 
against  a  prisoner,  thou^  she  believed  that  his  conviction  wonld 
save  her  husband's  life.*  The  rule  of  the  Roman  law  —  "Idonei 
non  videntur  esse  testes,  quibus  imperari  potest  ut  testes  fient"  * 
—  has  never  been  recognized  in  the  common  law,  as  affecting  tlie 
competency;  but  it  prevails  in  those  countries  in  whose  juris* 

h  Btrg.  287).  So,  the  indoner  of  an  aecomniadition  note,  mtia  for  hia  bancBt,  being 
relsuad  by  the  miker,  fa  admissible  asawibwei  for  the  latter,  to  i^oto  that  it  hu  nb- 
•Mueutly  been  raid.  Greenoogh  r.  Wcot,  8  K.  H.  400.  AodaaaKiiulayr.  Bobiiittn, 
21  Pick.  S27. 

>  In  Conneetimt,  penon*  intenatad  tn  the  cause  are  now,  bj  statats,  made  oomp*- 
tent  witoesses,  the  obje<^on  oF  interert  going  only  to  thdr  credibility.  Ber.  Stat. 
1840,  tit  1,  I  141.  Id  New  Yoil,  peraona  intenated  an  admiaaible,  except  than  lor 
whoaa  immediate  benefit  the  mit  ie  proeociited  or  defended,  and  tbe  atajgnttf  irf  a  thfaig 
in  action,  wdgned  far  the  parpoee  of  making  bin  •  witnee&i  Bav.  Stat.  toL  iiL  &, 
789  (Sd  ed. ).  la  Ohio,  the  law  ia  sabstantUlIy  the  tante.  Stat  March  22,  1850^  §  g. 
in  Uich^n,  all  each  perwns  are  admissible^  except  partiiis  to  the  rerord,  and  penoo* 
for  whose  immediate  beneRt  tbn  «nit  is  prosecuted  or  defended  ;  and  their  hnabanda 
and  wires.  Rer.  Stat.  1840,  c  103,  f  99.  In  Virginia,  pemHU  inlenated  are  admtr- 
sible  in  triminal  cases,  when  not  jointly  tried  with  the  defendant  Rev.  Stat  1849^ 
c.  109,  (  21.  In  UasMebusetta,  the  objection  at  intemt  no  longer  goes  to  the  compe- 
tency of  an;  witueeaes,  except  wttneMes  to  wills.  Gen.  Stat  ol  181,  g  14.  Sea  snra, 
Sg  327,  829,  notes. 

*  Supra,  IS  82«,  S37,  829.  And  see  the  obMmtlons  of  Bert,  C.  J.,  in  Hovill  ■. 
Stephenson,  6  Bing.  463. 

*  1  Staik.  Evid.  109 ;  Bent  «.  Baker,  8  T.  R.  27  ;  Dos  s,  Tyler,  0  Bing.  Wi,  pv 
Tindal,  C.  J. ;  Smith  e.  Prager,  7  T.  R.  OS ;  Wiloox  b.  Famll,  1  H.  Lonb  C^  BS ; 
BaiWv.  Lamkin,  1  Eellv,  893. 

*  Bex  V.  Budd,  1  Leach,  Cr,  Cas.  IIG,  ISL  In  weighing  the  testimony  of  witnsaes 
natnially  biiused,  the  mle  is  to  give  credit  to  their  statementa  ot  lacta,  and  to  *inr 
their  dednctions  fr<)m  (acts  with  snspicion.     Dillon  e.  Dillon,  S  Cart  98. 

*  Dig.  lib.  22,  tit  G,  L  e  ;  Foth.  Obi.  [798].  In  Uwer  Canada,  the  incompetn^ 
of  the  retstions  and  eonnectiona  of  the  parties,  in  civil  eases,  beyond  the  degree  of  cov- 
-i jj  removed  by  Slat  11  Geo.  III.  c  8.     See  Rov.  Codc^  1845,  p.  IiL 
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pradence  the  authoritf  of  the  B<niuui  law  ia  recf^ized.  Neither 
does  the  common  law  regard  aa  of  binding  force  the  rule  that  ez- 
cludeB  an  advocate  from  testifying  in  the  cause  for  his  client,  — 
"Mandatis  cavetur,  ut  PneBides  attendant,  ne  patroni,  in  causa 
coi  patrocinium  prtestiterunt^  testimonium  dicant " "  But  on 
groDnds  of  public  policy,  and  for  the  purer  adminiatration  of  jus- 
tice, the  relation  of  lawyer  and  client  is  so  far  regarded  by  the 
rules  of  practice  in  some  courts,  as  that  the  lawyer  is  not  per- 
mitted to  be  both  advocate  and  witness  for  bis  client  is  die  same 
cause.' 

§  387.  HatB»  ot  Oiaqvalitjine  intarMt.  The  interett,  too,  must 
be  real,  and  not  merely  apprehended,  by  the  party.  For  it  would 
be  exceedingly  dangerous  to  violate  a  general  rule,  because  in  a 
particular  case  an  individual  does  not  understand  the  nature  or 
extent  of  his  rights  and  liabilities.  If  he  believes  and  states  that 
he  has  no  interest,  the  very  statement  of  the  objection  to  his 
competency  may  inform  him  that  he  has ;  and,  on  the  other  hand, 
if  he  erroneously  thinks  and  declares  that  he  is  interested,  he 
may  leani,  by  the  decision  of  the  court,  that  he  is  not.  Indeed, 
there  would  be  danger  in  resting  the  rule  on  the  judgment  of  a 
witness,  and  not  on  the  fact  itself;  for  the  apprehended  existence 
of  die  interest  might  lead  his  judgment  to  a  wrong  conclusion. 
And,  moreover,  the  inquiry  which  would  be  necessary  into  the 
grounds  and  degree  of  die  witness's  belief  would  always  be  com- 
plicated, vague,  and  indefinite,  and  productive  of  much  incon- 
venience. For  these  reasons,  the  more  simple  and  practicable 
rale  has  been  adopted  of  detennining  the  admissibility  of  the 
witness  by  the  actual  existence,  or  not,  of  any  disqualifying 
interest  in  the  matter.^ 

§  888.  HoQoruy  oblicKtioii.  If  the  witness  believes  himself  to 
be  under  an  honorary  obligation,  respecting  the  matter  in  contro- 

•  Dtg.  Ub.  3%  tit.  5,  L  39  ;  Fotb.  ObL  [7S8> 

)  Btpnei  V.  Bnoa,  4  Dowl.  &  L.  81)3  ;  Dunn  >.  Psckwood,  11  Jnr.  213 ;  Heg.  Gen. 
Sap.  Conrt,  H.  H.  Beg.  23,  8  N.  H.  GSO^  Huhlerv.  BaameardDcir,  1  Aner.  I^wJour. 
H.  s.  SO*.  But  ws  contra.  Little  v.  Eeon,  1  N.  Y.  Code  Bep.  4 ;  Suid/.  e07  :  Pottar 
«.  Wftre,  1  Cuah.  tlS,  S3t,  and  owe*  eit*Ki  b;  Hetcalf,  J. 

<  1  Pbil.  Evid.  127,  ISS  ;  1  Stark.  Erid.  103  ;  Qratley  dd  End.  p.  263  ;  Tatt  an 
End.  p.  S51.  In  America  and  in  England,  there  are  Mine  earlj  bnt  very  respectaU* 
anthontisB  to  the  point,  that  a  witneaa  believing  htraeelf  interested  ia  to  be  trgeet"'  * 
. .._.     ^._™...  ...    t  "-  enwood;  1  Sto.  129;  Tralawney  tr.  Thon 


See  Fotheringhun  v.  OreemroodT  1  Stn.  129  ;  Trelaime]'  v.  Thamaii,  1 
H.  BL  807,  per  Ld.  Loaghboroagh,  C.  J.,  and  Ooald,  J. ;  L'Amitie,  6  Rob.  Adm.  2fl9, 
a.  <a]  :  Plumb  i.  Wbiting,  i  Uaaa.  618  ;  BichirdMm  v.  Hunt,  S  Uonf.  148;  Fr«emaD 
c.  Luckett,  S  J.  J.  Mirah,  3S0.  Bat  the  weight  of  modem  authority  ig  clearlj  the 
other  way.  See  Commercial  Bank  of  Albany  v.  Moghes,  17  Wend.  B4,  101,  102;  Stall 
v.  Catikill  Bank,  18  Wend.  496,  476,  47S  ;  Smith  r.  Down*,  6  Conn.  371  ;  Long  ». 
Bailie,  4  S.  &  B.  223  ;  Dellone  d.  Behmer,  4  Watta,  B  ;  Stimmel  v.  Undirwood,  S  O. 
ft  J.  282  i  Havia  s.  Barkley,  1  Harper's  law  Bep.  03.  Aud  aee  infta,  %  423,  n. 
VOL,  I. — 84 
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veraj,  in  favor  of  the  party  calling  him,  he  Is  nevertheless  a  com- 
petent witness,  for  the  reasons  already  given ;  and  his  credibilitj 
is  left  with  the  jury.' 

§  889.  Int«»n  moat  tw  In  ths  nrvnt  of  tlw  matt.  The  disqnali- 
fying  interest  of  tiie  witness  must  be  ia  the  event  of  the  cause 
itself,  and  not  in  the  question  to  be  decided.  His  liability  to  a 
like  action,  or  his  standing  in  the  same  predicament  wiUi  the 
party,  if  the  verdict  cannot  be  given  in  evidence  for  or  againat 
him,  is  an  interest  in  the  qaestion  only,  and  does  not  exclude 
him.'  Thus,  one  nnderwriter  may  be  a  witness  for  another  nn- 
derwriter  upon  the  same  policy;'  or,  one  seaman  for  another, 
whose  claim  for  wages  is  resisted,  on  groands  equally  affecting 
all  the  crew ; "  or,  one  freeholder  for  another,  claiming  land  under 
the  same  title,  or  by  the  same  lines  and  comera;*  or,  one  devisee 
for  another,  claiming  mider  the  same  will;'  or,  one  trespasser 
for  his  co-trespasser;^  or,  a  creditor  for  his  debtor;^  or  a  tenant 
by  the  courtesy ;  or  tenant  in  dower,  for  the  heir  at  law,  in  a  suit 
concerning  the  title."  And  the  purchaser  of  a  license  to  use  a 
patent  may  be  a  witness  for  the  patentee,  in  an  action  for  iniring- 
ing  the  patent* 

§  890.  TMt  of  Istwaat.  The  true  tett  of  the  interett  of  a  wit- 
ness is,  that  he  will  either  gain  or  lose  by  the  direct  legal  opera- 
tion and  effect  of  the  judgment,  or  tiiat  the  record  will  be  legal 
evidence  for  or  against  him,  in  some  other  action.'  It  mast  be 
a  present,  certain,  and  vested  interest,  and  not  an  interest  uncer- 
tain, remote,  or  contingent.  Thus  the  heir  apparent  te  an  estate 
is  a  competent  witness  in  support  of  the  claim  of  his  ancestor; 
though  one,  who  has  a  vested  interest  in  remainder,  is  not  com- 

>  PaderaoD  r.  Stofflei,  1  Cunpb.  144 ;  Solarta  v.  Udville,  1  Hui.  ft  SyL  IBS  ;  Oil' 

En  t>.  Vincsnt,  9  Johna.  £19  ;   Uoore  v.  Hitohcook,  4  Wcod.  292 ;   Union  Bank  v. 
oapp,  3  Pick.  9S,  106  ;   Smith  v.  Daiinis,  0  Conn.  SSC  ;  Btimmel  v.  Uodenrood,  3 
Cill  Ji  JohuB.  2S8  ;  Howe  v.  Horn,  10  N.  H.  SS. 

^  Etuis  r.  Eaton,  7  Wheat.  SSfl,  424,  per  Story 
Cas.  82  ;  Stewart  v.  Kip,  S  Jobm.  S5Q ;  Enna  v. 
Uandeville,  S  How.  (Mm.)  197. 
1  Beat  V.  Baker,  S  P.  R.  27. 

•  Spacr  r.  Pearaon,  1  Muon,  104  ;  Hoyt  v.  WiMfira,  8  Johns.  618. 

•  Richardson  n.  Carey,  2  Rand.  87  ;  Owlnga  v.  Speod,  S  Wheat  4ZS. 

•  Jtckaon  v.  NelioD,  6  Cowen,  24S. 

'  PfT  Ashunt,  J.,  in  Walton  t>.  Shelley,  1  T.  R  801.  See  also  BUckett  n.  Tsir,  t 
B.  ft  C.  337,  per  Abbott,  C.  J.  ;  Dnncau  v.  Melkleham,  8  C.  ft  P.  172;  Cnltii  ■. 
Gnhaoi,  13  Martin,  289. 

'  Paul  D.  Brown,  B  Bap.  S4  ;  Kowell  v.  Davles,  6  B.  ft  Ad.  8S8. 

"  Jnckson  «.  Brooke,  8  Wetid.  428 ;  Doe  v.  Uttsey,  1  B.  ft  Ad.  4SB. 

•  De  Rosne  v.  Fairlie.  1  M.  ft  Bob.  467. 

>  1  Uilb.  Evid.  by  Loffi,  p.  22fi  ;  BuIL,  K.  P.  284  ;  Bent  v.  Baker,  3  T.  R.  ST) 
t  Bing.  391,  per  Tindal,  C  3. ;  mpra,  J  8S0 ;  Bex  v.  Boaton,  i  &ut,  681,  pel  Li 
EUenborongh. 
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petent'  And  if  the  interest  is  of  a  dovh^fvl  natur^,  the  objec- 
tion goes  to  the  credit  of  the  witaiesa,  and  not  to  hia  competency. 
For,  being  always  presumed  to  be  competent,  the  bnrden  of  proof 
is  on  the  objecting  party,  to  sustain  his  exception  to  the  compe- 
tency; and  if  he  fails  satisfactorily  to  establish  it,  the  witness  Is 
to  be  BWorn,' 

§  S91.  Dsgrw  of  Intanit  immrtartal.  The  magnitude  or  degree  ' 
of  the  interett  is  not  regarded  in  estimating  Mb  effect  on  the  mind 
of  the  witness;  for  it  is  impossible  to  measure  the  influence 
which  any  given  interest  may  exert.  It  is  enough,  that  the  in- 
terest which  he  has  in  the  subject  is  direct,  certain,  and  vested, 
however  small  may  be  its  amount  ;i  for,  interest  being  admitted 
as  a  diaqualifyiog  circumstance  in  any  case,  it  must  of  necessity 
be  so  in  every  case,  whatever  be  the  character,  rank,  or  fortune, 
of  the  party  interested.  Nor  is  it  necessary  that  the  witness 
should  be  interested  In  that  which  is  the  subject  of  the  suit ;  for, 
if  he  is  liable  for  the  costs,  as  in  the  case  of  a  prochein  amg,  or  a 
guardian,  or  the  like,  we  have  already  seen,'  that  he  is  incom- 
petent And  though,  where  the  witness  is  equally  interested  on 
both  sides,  he  is  not  incompetent;  yet  if  there  is  a  certain  excess 
of  interest  on  one  side,  it  seems  that  he  will  be  incompetent  to 
testify  on  that  aide ;  for  he  is  interested,  to  the  amoont  of  the 
excess,  in  procuring  a  verdict  for  the  party,  in  whose  favor  his 
interest  preponderates.' 

§  892.  Hktnra  of  IntMMt  In  the  evMit  of  tb»  anlt.  The  nature  of 
the  direct  intereit  in  the  event  of  the  suit  which  disqualifies  the 

<  Smith  t.  BUckhuD,  1  Salk.  S8S  ;  Dot  e.  Trlnt,  «  Blag.  390.  But  in  ui  action 
for  wMla,  brought  b;  s  lindlord,  who  'a  tenant  Tor  lifo,  the  rgmunder-niBn  it  a  compo- 
t«Dt  witnieM  (or  the  pluntiff;  for  the  damagei  woald  not  bolong  to  the  witnen,  bat  to 
tho  pltinHffi  exeoQtor.    Leich  v,  Thomas,  7  a  *  P.  S97. 

>  Bent  V.  Baker,  S  T.  R.  S7,  S2  ;  Jackaon  «.  Bmuoq,  2  T.  A  J.  46 ;  Rm  v.  Cola. 
1  Eap.  ISB ;  Dnel  «.  Fuhar,  i  Denio,  61B ;  Comitoek  v.  Bayronl,  IS  8.  A  H.  SBS ; 
StoTv  r.  Saonden,  8  Hninph.  868. 

>  Barton  «.  Uinde,  S  T.  R.  174  ;  Batler  b.  Wan«n,  II  John*.  S7  ;  Do«  v.  Tooth,  S 
T.  1 3.  IS. 

*  Supra,  S  S47.     Sm  alio  infra,  Jf  401,  403. 

'  U>rb«le>ti«T  s.  Clark,  1  B.  A  Ail.  399.  Where  thii  pnponderMiee  Moae  from  k 
liability  to  ooete  onljr,  the  rule  fonoerlj  ma  to  admit  the  witneaa;  beoaoae  of  the 
extreme  difficult;  vhich  fraqnentlj  arou,  of  detennining  the  qniBtioD  of  hin  liability  to 

ej  the  costs.  See  lldertoa  «.  Atlctneon,  7  1.  R.  430 :  Bin  v.  Kenhaw,  2  Eaat,  153. 
it  these  cases  wtn  broken  in  upon,  by  Jones  v.  Brooke,  4  Taant.  464  :  and  the  wit- 
ness is  now  held  incompetent,  wherever  there  is  a  [HVpondenuicy  of  interest  on  the  eide 
of  the  varty  adducinfj  him,  thongh  it  is  created  only  by  the  liability  to  coats.  Town- 
tend  «.  Domiing,  ]  4  East,  665;  Hubbly  v.  Brown.  IS  Johns.  70;  Scott  o.  McLellnn.  3 
Orennl.  199  )  Bottomley  «.  Wilson,  S  SUrk.  148 ;  Hannan  e.  Lasbrsy,  1  Holt's  Cas. 
SSO  i  Edmonds  n.  Lowe,  SB.*  0.  407.  And  see  Hr.  Erans's  observation!,  in  S  Potb. 
Obi.  p.  369,  App.  No.  is.  The  existence  of  inch  a  mle,  however,  was  regretted  by 
Ur.  Justice  Littledale,  in  1  B.  &  Ad.  903  ;  and  by  some  it  is  still  thought  the  earlier 
caaaa,  iibove  citrd,  are  supported  by  the  better  reason.  See  Auther  Barratto  b.  Snow- 
den,  6  Wend.  181;  HaUv.  HaUk  S  Conn.  SSS. 
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vitnesa  maj  be  illustrated  by  reference  to  some  adjudged  cues. 
Thus,  persons  baying  become  bail  for  the  defendant  bave  been 
held  JDCompeteut  to  testify  as  witnesses  on  his  side ;  for  the;  are 
immediately  made  liable,  or  discha^ed,  by  the  judgment  against 
or  in  favor  of  the  principal.  And  if  the  bail  hare  given  secoritj 
for  the  appearance  of  the  defendant,  by  depositing  a  sum  of  monej 
with  the  officer,  the  effect  ia  the  same.^  If  an  underwriter,  who 
has  paid  bis  proportion,  is  to  be  repaid  in  the  event  of  the  plaintiff's 
success  in  a  suit  against  another  underwriter  upon  the  same 
policy,  he  cannot  be  a  vitness  for  the  plaintiff.^  A  creditor, 
whether  of  a  bankrupt,  or  of  an  estate,  or  of  any  other  person,  Is 
not  admissible  as  a  witness  to  increase  or  preserve  the  fund,  oat 
of  which  he  is  entitled  to  be  paid,  or  otherwise  benefited.'  Nor 
ia  a  bankrupt  competent,  in  an  action  by  his  assignees  to  prove 
any  fact  tending  to  increase  the  fund;  though  both  he  and  his 
creditors  may  be  witnesses  to  diminish  it.*    The  same  is  true  of 

1  Lkcoii  v.  Hi|t(^n>,  8  Stark.  IBS  j  1  T.  S.  Itfi,  per  Bailer,  J.  Bnt  in  inch  mma, 
if  the  deCenduit  IruLos  to  azunius  bis  bul,  the  coort  will  dther  illow  hia  name  to  b« 
Ktricken  out,  on  the  deTendsDt'B  adding  and  juitifjine  anothCT  person  as  his  but ;  or, 
eren  at  the  trial,  irilt  permit  it  to  be  stricken  oat  of  the  bail-piece,  upon  the  delioi* 
dnnt's  depoaiting  a  lumcient  sum  with  the  proper  officer.  1  Tidd's  Pr.  269  ;  Baillie  v. 
Hole,  1  Mood.  &  M.  28B  ;  s.  C,  8  C.  P.  580  ;  Whartlay  t.  Fearnley,  2  Chitty,  lOS. 
And  in  like  manner  the  laret;  in  a  replevin  bond  roav  b«  reodeivd  a  competent  witneN 
for  the  plaintiff.  Bailey  v.  Bailey,  1  Bing.  02.  And  «o  of  the  iodarser  nf  a  writ,  who 
thereby  becomes  surety  for  payment  of  the  coats.  Eobert  e.  Adams,  S  Oreenl.  9.  Bo 
in  Indiana,  of  a  proeheiv,  amy.  Harrey  v.  Coffin,  B  Blackf.  6M.  See  farther,  Salmon  n 
Bince,  3  8.  &  R.  311,  814  ;  Hall  v.  Btyliea,  IG  Pick.  61,  63  ;  BeckW  f.  Freeman,  ]<L 
468 ;  Allen  v.  Hawka,  18  Pick.  7B ;  UcCuUocb  «.  Tyson,  2  Hawks,  339  ;  ii^ra,  %  480  ; 
Comslock  v.  Paie,  S  Bob.  (La.)  4(U. 

*  Forreeter  v.  Pixoa,  8  Campb.  880  i  s.  a.  1  M.  &  3.  9. 

*  Cra^  V'  Cundell,  1  Campb.  881  ;  Williams  «.  Stepheni,  2  Campb.  301 ;  Shnttle^ 
worth  P.  BraTo,  I  Strs.  G07 ;  Fowel  v.  Gordon,  2  Eap.  736  ;  Stewart  v.  Kip ,  6  John*. 
SSa  ;  Holden  e.  Beam,  1  Bear.  44G.  Bnt  to  ihsqaaLfy  the  witness,  he  must  be  legally 
entitled  to  payment  ont  of  the  fund.  Phrenii  v.  Ingnham,  6  Johns.  427  ;  Peyton  v. 
Hallett,  I  Gaines,  863,  379  ;  Howard  v.  Chadboarae,  S  Oreenl.  4S1 ;  Harlafid  v.  Jeffer- 
son, 2  Pick.  240;  Wood  v.  Braynanl,  9  Pick.  822.  A  mete  ezmcUtion  of  paymmt, 
however  strong,  iS  not  amounting  to  a  legal  right,  has  been  deemed  insufficient  to  reodw 
him  incompetent.     Seaver  «.  BnuUey,  It  OreenL  SO. 

*  Bntler  v.  Cooke,  Cowp.  70  ;  Evens  v.  Gold,  Bull.  N.  P,  43  ;  Green  v.  Jones,  3 
Camp.  411 ;  Loyd  t>.  Stretton,  1  Stark.  40  ;  Budge  v.  Fergawtn,  1  C.  &  P.  2&3  ;  Uaa- 
ten  t.  DraytflH,  2  T.  B.  49fl  ;  Clay  v.  Eirklsnd,  i  Hsrtia,  406.  In  order  to  nnder 
the  bankrupt  competent,  in  each  cues,  he  tniut  release  hi*  allowance  and  sniplos  ;  and 
he  must  also  have  obt^ned  his  certificale,  withoot  which  he  is  in  do  case  a  competent 
witness  for  hia  aseigneea.  Masters  v.  Drayton,  2  T.  K.  498  ;  Goodhay  e.  Hendiy,  1 
Slood.  i,  U.  319.  And  though  hia  certificate  has  been  allowed  b;  the  competent  nutnba 
of  creditors,  and  no  opposition  to  its  final  allowance  is  anticipated,  yet  nntil  ita  allow- 
ance by  the  Lord  Chanoellor,  he  ia  still  incompetent ;  nor  trill  the  trial  for  that  pat- 

Ce  be  postponed.  Tennant  v.  Strachan,  1  Hood.  &  M.  877.  So,  if  his  certiEcata  haa 
n  finally  obtained,  yet,  if  hi*  future  effect!  remain  liable  (as  in  the  case  of  a  aeeoBd 
bankruptcy,  where  he  has  not  yet  paid  the  amount  necetsary  to  exempt  his  futora 
acquisitions),  he  is  still  incompetent  as  a  witneM  for  tbe  assignees,  being  interested  to 
increase  ths  fund.  Kennett  v.  OrsenwoUeta,  Peake's  Cai.  3.  The  wms  rules  apply  to 
the  case  of  insolvent  debtors.  DelaSeld  v.  Freeman,  6  Bing.  S94  ;  s.  a.  4  C.  i  P.  67  ; 
Bud^e  tr.  Fetguaon,  1  0.  &  P.  SG8.     But  upon  grounds  of  public  poli^  and  conrenk 
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a  legatee,  vithout  a  release,  and  also  of  an  heir  or  distributee,  in 
any  action  affecting  the  estate.*  So,  where  the  immediate  effect 
of  the  judgment  for  the  plaintiff  is  to  confirm  the  witness  in  the 
enjoTment  of  an  interest  in  possession,^  or,  to  place  him  in  the 
immediate  possession  of  a  right,'  he  is  not  a  competent  witness 
for  the  plaintiff.  Neither  can  a  lessor  be  admitted  as  a  witness, 
to  prove  a  right  of  possession  in  his  leasee  to  a  portion  of  land 
claimed  as  part  of  the  premises  leased.^ 

$  393.  8«ni«  BnbjMt  So  where  the  event  of  the  suit,  if  it  is 
adverse  to  the  party  adducing  the  witness,  will  render  the  Latter 
liable  either  to  a  third  person,  or  to  the  party  himself,  whether 
the  liability  arise  from  an  express  or  implied  legal  obligation  to 
indemnify,  or  from  an  express  or  implied  contract  to  pay  money 
upon  tliat  contingency,  the  witness  is  in  like  manner  incompe- 
tent. The  cases  under  this  branch  of  the  rule  are  apparently 
somewhat  ctmflictlng;  and  therefore  it  may  deserve  a  more  dis- 
tinct consideration.  And  here  it  will  be  convenient  to  distin- 
guish between  those  cases  where  the  judgment  will  be  evidence 
of  the  material  facta  involved  in  the  issue,  and  those  where  it  will 
be  evidence  only  of  the  amount  of  dam^es  recovered,  which  the 
defendant  may  be  compelled  to  pay.  In  the  former  cIeiss,  which 
will  hereafter  be  considered,  the  interest  of  the  party  is  in  the 
record,  to  establish  his  entire  claim;  in  the  latter,  which  belongs 
to  the  present  head,  it  is  only  to  prove  the  amount  of  the  injury 
he  has  suffered. 

§  S94.  Same  aabjaet.  Thos,  in  an  action  against  the  principal 
for  damage  occasioned  by  the  neglect  or  miseonduct  of  his  agent 
or  tenant,  the  latter  is  not  a  competent  wibiess  for  the  defendant 
without  a  release ;  for  he  is,  in  general,  liable  over  to  his  master 
or  employer,  in  a  Bubsequent  action,   to  refund  the  amount  of 

cnce,  ■  bankrupt  it  hsld  inadminiliU  topTOTe  iny  hct  irhich  U  nutariil  to  mpport  or 
to  dtTmt  tbe  fict  inuad  igunit  bim.  Nor  ia  •  creditor  compatant  to  inpport  tns  fiat, 
whether  he  hat  or  hu  not  kTailed  himselF  ot  the  right  of  proTing  under  the  bajikniptcy. 
See  1  Phil.  Ev.  U~9a,  ud  cano  there  cited. 

*  Helliord  v.  Jennings,  I  Ld.  Rsym.  BOS  }  1  Bnrr.  421 ;  3  Stark.  MB ;  Green  v. 
Salman.  3  N.  &  P.  SSS  ;  Bloor  i;.  Dsrjea,  7  H.  &  V.  235.  And  if  he  is  a  reeiJoarr 
legatee,  hie  own  release  of  the  debt  will  nut  render  him  competeDt  Tor  the  executor,  ia 
on  action  affoinat  the  debtor  ;  for  he  is  still  iutereeted  in  snprortiDg  the  actiou,  in  oc^er 
to  relieve  the  estate  from  tbe  charge  of  the  coeta.  Baker  «.  Tyrwhitt,  1  Campb.  27  ;  6 
Bins.  294,  per  Tindal,  C.  J.  ;  Uatthem  n.  Smith,  2  Y.  &  J.  126 ;  Allingtoii  b.  Bear- 
croft,  Peake'e  Add.  Cas.  212 ;  West  v.  Randall,  2  Mason,  181  ;  Raudall  d.  Phillips,  3 
MoMin,  37S  ;  Campbell  v.  Tousey,  7  Cowen,  64  ;  Carlisle  v.  Burley,  3  Qroenl.  260. 
Kot  i>  a  legatee  competent  to  tes^y  agsinit  the  Tolidity  of  the  will,  if  it  ia,  on  the 
trliole,  for  bie  intenst  to  defeat  it.    BoWt «.  Tniwick,  18  Ala.  68. 

*  Doe  c.  Willianu,  Cowp.  621. 

*  Bex  V.  Williams,  B  B.  &  C.  640. 

*  Smitli «.  Cbamben,  4  S^  IM. 
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damages  which  the  latter  may  have  paid.  And  tiiough  the  record 
vili  not  be  evidence  gainst  the  i^ent,  to  establish  the  fact  of 
uiscoDduct,  unless  he  has  been  duly  and  seasonably  informed  of 
the  pendency  of  the  suit,  and  required  to  defend  it,  in  which  case 
it  will  be  received  as  evidence  of  all  the  facts  found ;  >  yet  it  will 
always  be  admissible  to  show  the  amomit  of  damages  recovered 
against  his  employer.*  The  principle  of  this  rule  applies  to  the 
relation  of  master  and  servant,  or  employer  and  agent,  wherever 
that  relation  in  its  broadest  sense  may  be  found  to  exist;  as,  for 
example,  to  the  case  of  a  pilot,  in  an  action  against  the  captain 
and  owner  of  a  vessel  for  mismanagement,  while  the  pilot  was  in 
charge ; '  or,  of  the  gnard  of  a  coach,  implicated  in  the  like  mis- 
management, in  an  action  against  the  proprietor ;  *  or,  of  a  broker, 
in  an  action  against  the  principal  for  miscondact  in  the  purchase 
of  goods,  which  he  had  done  through  the  broker ; '  or,  of  a  sherijOTa 
officer,  who  had  given  security  for  the  due  execution  of  his  duty, 
in  an  action  gainst  the  sheriff  for  misconduct  in  the  service  of 
process  by  the  same  officer;  >  or,  of  a  shop-master,  in  an  action  by 
his  owner  against  underwriters,  where  the  question  was,  whether 
there  had  been  a  deviation ; '  neither  of  whom  is  competent  to  give 
testimony,  the  direct  legal  effect  of  which  will  be,  to  place  him- 
self in  a  situation  of  entire  security  gainst  a  subsequent  action. 
But  the  liability  must  be  direct  and  immediate  to  the  party;  for 
if  the  witness  i«  liable  to  a  third  person,  who  is  liable  to  the 
party,  such  circuity  of  interest  is  no  legal  ground  of  exclusion.* 
The  liability  also  must  be  legal;  for  if  the  .contract  be  ^^inst 
law,  as  for  example,  if  it  be  a  promise  to  indemnify  an  officer  for 
a  violation  of  his  duty  in  the  service  of  process,  it  is  void ;  and 
the  promisor  is  a  competent  witness,  the  objection  going  only  to 
his  credibility.' 

1  HimUton  v.  Cntti,  i  VUm.  S4B ;  Tjrler  v.  Ulmw,  IS  Um.  108.  Sm  ii^r», 
)§  523,  627,  fiSS,  S80. 

*  Green  v.  Ifew  SiTer  Co.,  4  T.  B.  689. 

*  Hawkins  t.  FinlajMn,  8  C.  &  P.  80B.  But  tiw  pUot  )ui  lem  bald  idintnible  ia 
an  action  by  the  ownera  igBinit  the  underwriUm,  for  th«  low  of  the  Toaad  while  in  hii 
charge,  on  the  ground  tlwt  hia  intereat  was  balanced.  Vaiiin  b.  Oanal  Ini.  Co.,  10 
Ohio,  223. 

(  Whitomon  v.  WaterhooM,  4  C.  ft  P.  888. 

*  Field  V.  Mitchell,  S  Eap.  71  ;  Geren  d.  Hainwarins,  1  Holt's  Caa.  18S  ;  Boonnan 
V.  Broime,  1  P.  ft  D.  864 ;  Morish  v.  Foots,  8  Taunt  4Si. 

B  Powel  V.  Hord,  1  Stra.  660 ;  b.  c.  8  Ld.  ftujai.  1411  ;  WhitehiHiM  o.  AtkioMD,  S 
C.  &  P.  844 ;  Qrcxim  v.  Brad]e<r,  8  C.  A.  P.  SOO.  8e,  the  creditor  is  inoompatent  to 
t«*tif7  for  the  officer,  where  he  ia  l^ble  over  to  the  latter,  if  the  plaintiff  aucceed*, 
Eeif;htlej  v.  Birch,  3  Canipb.  E31.  See  alio  Jewett «.  Aduna,  8  Qntol  SO;  TuniM 
*.  Austin,  IS  Mail.  181  ;  Sioe  «.  Wilkini,  8  ShepL  bK. 

''  De  Symondt  e.  De  la  Caur,  3  N.  B.  374. 

*  Clark  V.  Loeas,  K;.  &  M.  Si. 

*  Hodadon  >.  Wilkini,  7  Onanl  118. 
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I  895.  Suns  rabjoot;  The  same  priDciple  applies  to  other  oaaet^ 
vhere  the  direct  effect  of  the  judgment  will  be  to  create  any  other 
legal  claim  against  the  vitness.  Thiis,  if  he  ia  to  repay  a  sum  of 
money  to  the  plaintiff,  if  he  fails  in  the  suit  he  is  incompetent  to 
be  awom  for  the  plaintiff.'  So,  in  an  action  on  a  policy  of  in- 
surance, where  there  has  been  a  consolidation  rule,  an  under- 
writer, who  is  a  party  to  such  rule,  is  not  a  competent  witness  for 
others.^  The  case  is  the  same,  wherever  a  rule  is  entered  into, 
that  one  action  shall  abide  the  event  of  another;  for  in  both  these 
cases  all  the  parties  hare  a  direct  interest  in  the  result.  And 
it  makes  no  difference  in  any  of  these  cases,  whether  the  witness 
is  called  by  the  plamtiff  or  by  the  d^etidant ;  for,  in  either  case, 
the  teti  of  interest  is  the  same;  the  question  being,  whether  a 
judgment,  in  favor  of  the  party  calling  the  witness,  will  procure 
a  direct  benefit  to  the  witness.  Thus,  in  aisumpnt,  if  the  non- 
joinder of  a  oo-contraotor  is  pleaded  in  abatement,  such  person  is 
not  a  competent  witness  for  the  defendant  to  support  the  plea,  un- 
less he  is  released ;  for  thou^  if  the  defence  succeed,  the  wit- 
ness will  still  be  liable  to  another  action,  yet  he  has  a  direct 
interest  to  defeat  the  present  action,  both  to  avoid  the  payment  of 
costs,  and  also  to  recover  the  costs  of  Uie  defence.'  The  case  is 
the  same,  where,  in  a  defence  upon  the  merits,  a  witness  ia  called 
by  the  defendant,  who  is  confessedly,  or  by  his  own  testimony,  a 
co-contractor,  or  partner  with  him  in  the  subject  of  the  action.* 
So,  in  a  suit  against  one  on  a  joint  obligation,  a  co-obligor,  not 
sued,  is  not  a  competent  witness  for  the  plaintiff,  to  prove  the 
execution  of  the  instrument  by  the  defendant ;  for  he  is  interested 
to  relieve  himself  of  part  of  the  debt,  by  chai^ng  it  on  the  defen- 
dant,' And  upon  a  similar  principle,  where  an  action  was  brou^t 
upon  a  policy  of  insurance,  averred  in  the  declaration  to  have  been 
effected -by  the  plaintiffs,  as  agents,  for  the  use  and  benefit  and 
on  the  account  of  a  third  person,  it  was  held  that  this  third  per- 

1  FotheringhuD  r,  Oncnwood,  1  Stn.  129 ;  Rogers  «.  Tnmsr,  6  Wett.  Lav  Joum. 
400. 

'  Tli«  tame  principle  nlao  applies  whtra  the  ondenmter,  offered  w  &  witness  for  ttie 
dafeiid&nt,  hu  ntid  the  loaa,  apon  an  igreanieiit  with  the  ueored  thst  the  mousy 
■honld  be  repaid,  if  he  (ailed  to  reoorer  against  the  other  ondarwriten.  Forreatar  v. 
Pigon,  lU.ftS.  9;  a.o.S  Ounpb.  8S0. 

•  Yonng  V.  Boimer,  1  Eip.  103  ;  Leffarta  «.  DeHott,  21  Vsod.  13S. 

•  Birtv.  Hood,  1  Esp.  SO  ;  Qoodacrev.  Braame,  Peake'a  Caa.  171  l  Chejnev.  Eoopa,  4 
Eap.  112  ;  Evani  v.  Yeatherd,  S  Bing.  13S ;  HaU  v.  Cedl,  6  Bing.  181  ;  Rnssell  v. 
Blake,  SH.  ftO.  874,  881,383;  rantant*.  Eaf,  2  Hatnph.  lOfl,  112.  But  this  point 
baa  in  aome  caae*  baan  otherwiaa  decided.  8m  Coasbam  «.  Qoldnej,  2  Stark.  414 ; 
Blaokett  v.  Weir,  K  a  &  a  886.     See  alio  Poole  v.  Palmer,  9  H.  &  W.  71. 

•  HanlMU  V.  ThrailkiU,  12  Ohio,  375;  Ri|dey  •.  ThompHin,  12  Moon,  56  ;  Brown 
V.  Brown,  4  Taunt.  761 ;  Utunnand  v.  Webb,  16  Jobna.  89 ;  Fnrnance  v,  Dirden,  i  8t 
«  B.  MS,  407.    And  tw  Utham  v.  EmaSalim,  18  N.  H,  208., 
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Bon  vas  DOt  a  competent  vitness  for  the  plaintifb;  and  that  his 
release  to  the  plaintiffs,  prior  to  the  action,  of  all  actions,  clainm, 
Ac.,  Thich  he  might  have  against  them  bj  reason  of  the  policy, 
or  for  any  moneys  to  be  recovered  of  the  onderwriters,  did  not 
render  him  competent;  neither  conid  his  assignment  to  them, 
after  action  brought,  of  all  hia  interest  in  the  policy,  hare  tluU 
effect ;  for  the  action  being  presomed  to  have  been  l»x)ught  by  his 
authority,  he  was  still  liable  to  the  attorney  for  tiie  costs.'  So^ 
in  an  action  on  a  joint  and  several  bond  against  the  surety,  he 
cannot  call  the  principal  obligor  to  prove  the  payment  of  money 
by  the  latter  in  aatis^ction  of  the  debt;  for  the  witness  has  an 
interest  in  favor  of  his  surety  to  the  extent  of  t^e  otMts."  So^ 
also,  where  a  legatee  sued  the  ezeoutor,  for  the  recovery  of  a 
specific  legacy,  namely,  a  bond;  it  was  held,  that  Uie  obligor, 
having  a  direct  interest  in  preventing  its  being  enforced,  was  not 
a  competent  witness  to  prove  that  the  circumstances,  under  which 
the  bond  was  given,  were  snch  as  to  show  tiiat  it  was  irrecoverabl&  ' 
§  396.  Bwo*  snbiMt.  It  may  seem,  at  the  first  view,  that 
where  the  plaintiff  calU  kit  oum  tervant  or  agent  to  prove  an  in- 
jury to  his  property,  while  in  the  care  and  custody  of  the  servant, 
there  could  be  no  objection  to  the  competency  of  the  witness  to 
prove  misconduct  in  the  defendant ;  because,  whatever  might  be 
the  result  of  the  action,  the  record  would  be  no  evidence  against 
him  in  a  subsequent  action  by  the  plaintiff.  But  still  the  wit- 
ness, in  such  case,  is  held  inadmissible;  upon  the  general  prin- 
ciple already  mentioned,'  in  cases  where  the  master  or  principal 
is  defendant,  namely,  that  a  verdict  for  the  master  would  place 
the  servant  or  agent  in  a  state  of  security  against  any  action, 
which,  otherwise,  the  master  might  bring  against  him;  to  pre- 
vent which  he  is  directly  interested  to  fix  the  liability  on  the 
defendant.  Thus,  in  an  action  for  an  injury  to  the  plaintiff's 
cart,  or  coach,  or  horses,  by  negligently  driving  against  them, 
the  plaintiff's  own  driver  or  coachman  is  not  a  competent  witness 
for  him  without  a  release.'    So,  in  an  action  by  Qie  shipper  of 

*  Bell  r.  Smith,  S  B.  &  C.  188. 

1  Tonnsead  p.  Downing,  14  East,  CSS,  M7,  per  Ld,  EUeaboioBgli.  In  an  •a&m 
■^inat  the  HherifT,  for  a  negligent  aacape,  tha  daotor  i»  not  •  oompKent  witna*  for  tfa* 
dpfenduit,  he  bring  lUble  ovar  to  the  defendant  for  the  damagsa  and  ooate.  Oiiffin  «l 
Broxm,  2  Pick.  SOi, 

*  DiiTieii  V.  Morgan,  1  Bear.  40G. 

'  Supra,  §  S9S.  This  prindple  ia  apolied  to  all  oiw,  wliete  tlia  totiiooii;  <tf  tiw 
witnnu.  addnced  b;  the  piaiDtiS,  would  diiohargB  htm  from  the  plaintiff'*  demand  l» 
establi<ihing  it  agaiost  the  deCentUnt.  Thoa,  in  an  action  b7  A  agaiiuA  Bfor  the  boaid 
ofO,  tholnttcT  ianot  a  oomMteot  vitneH  for  the  pMntiff  to  prove  the  claim.  Emston 
•.  Andrews,  i  Han.  663  ;  Hodson  v.  Hanhall,  7  C.  &  P.  Ill  [n/ro,  {  410]. 

*  Miller  r.  falconer,  1  Cmplh  Sfil }  Uoriab  K.  Foot^  8  TaunLUij  EenitOB  ft 
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goods,  on  a  policy  <A  inBurance,  tiie  ovner  of  the  ship  is  not  a 
competent  witness  for  the  plaintiff  to  prove  the  seavorthiness  of 
the  ship,  he  having  a  direct  interest  to  exonerate  himself  from 
liability  to  an  action  for  the  want  of  seaworthioess,  if  the  plain- 
tiff should  fail  to  recover  of  the  underwriter.'  The  only  differ- 
ence between  the  case  where  tiie  master  is  plaintiff  and  where  he 
is  defendant,  is  this,  that  iu  the  latter  case  he  might  claim  of  the 
servant  both  the  daou^es  and  costs  which  he  had  been  compelled 
to  pay;  bat  in  the  former,  he  could  claim  only  such  dam^es  as 
directly  resulted  from  the  servant's  misconduct,  of  which  the 
costs  of  aa  unfounded  suit  of  his  own  would  not  constitute  a 
part* 

§  S97.  Int«ra«t  from  UabUlty  ov«r.  Where  the  interest  of  t^e 
witness  arises  from  liability  over,  it  is  sufficient  that  he  la  bound 
to  indemr^y  the  party  calling  him  against  the  consequence  of 
some  fact  essential  to  the  jadgmeut  It  is  not  necessary  that 
there  should  be  an  engagement  to  indemnify  him  generally  against 
the  judgment  itself,  tbon^  this  is  sabatfmtially  involved  in  the 
other;  for  a  covenant  of  indemnity  against  a  particular  fact, 
essential  to  the  judgment,  is  in  effect  a  covenant  of  indemnity 
against  such  a  judgment  Thus,  the  warrantor  of  title  to  the 
property  which  is  in  controversy  is  generally  incompetent  as  a 
witness  for  his  vendee,  in  an  action  concerning  the  title.  And 
it  makes  no  difference  in  what  manner  the  liability  arises,  nor 
whether  the  property  is  real  or  personal  estate.  If  the  title  is  in 
controversy,  the  person  who  is  hound  to  make  it  good  to  one  of 
the  litigatii^  parties  against  the  claim  of  the  other  ia  identified 
in  interest  with  that  party,  and  therefore  cannot  testify  in  his 
favor.'  And  if  the  quality  or  soundness  is  the  subject  of  dispute, 
and  the  vendee  with  warranty  has  resold  the  article  with  similar 
warranty,  the  principle  ia  still  the  same.  If  the  effect  of  the 
judgment  is  certainly  to  render  him  liable,  thoi^  it  be  only  for 

CoatowOTtfa,  ICkP.  81S;  Wftke  r.  Lock,  fi  C.  A  P.  461.  In  Sheniuui  v.  Buhm,  1  U. 
4  Rob.  ti,  the  nine  point  wu  so  rnlad  by  Tindal,  C.  J.,  npoD  the  authority  of  Moridi 
V.  VooM,  thoagh  be  Mem*  to  havs  thought  othennM  npou  principle,  and  perhaM  wiU) 
batter  reiKm. 

*  Botheroe  •.  Elton,  Peake'a  Caaea,  84,  dt«d  and  approved,  per  Gibbs,  C.  J.,  In  8 
TBant.  467. 

*  Per  Tindal,  C.  J.,  in  Fanoonrt  v.  Boll,  1  Bing.  N.  C.  691 ,  083. 

1  Serle  v.  Serla,  S  Koll.  Abr.  686 ;  21  Vin.  Abr.  S62,  tiL  TrUI,  0,  f,  pL  1  ;  Staen 
r.  Cknnrdiue,  8  C.  &  P.  670-  Bat  if  the  vendor  lold  without  any  covenant  of  title,  or 
with  ■  covenant  netrieted  to  claiin*  «et  np  nnder  the  vendor  biioBelF  atone,  the  veadot 
ia  a  oompetent  witneea  for  hia  vendee,  Buaby  «.  Qreennlate,  1  Stra.  445 ;  Twambly  b. 
HenW,  4  Mui.  441  ;  Beidelman  o.  Foalk,  S  Watta,  808  ;  Adams  o.  Caddy,  IS  Pick. 
4S0;  Bri*  '    '    ■       "  "  -     ""     "^    -  " "  "   '    "-•      ■   ■' 
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costs,  he  is  incompeteat,*  but  if  it  ia  only  to  render  it  more  or 
less  probable  that  he  will  be  prosecuted,  the  objection  goes  only 
to  his  credibility.  But  whatever  the  cue  may  be,  hia  liability 
muBt  be  direct  and  immediate  to  the  party  calling  him,  and  not 
circuitous  and  to  some  other  person,  as,  if  a  remote  vendor  with 
warranty  is  called  by  the  defendant  as  a  witness,  where  the  arta- 
cle  has  been  successively  sold  by  several  persons  with  the  same 
warranty,  before  it  come  to  the  defendant' 

§  898.  c»Ms  of  wurantr.  In  order  to  render  the  witness  liable, 
and  therefore  incompetent,  as  warrantor  of  the  title,  it  ia  not 
necessary  to  show  an  express  contract  to  that  effect;  for  an  im- 
jflied  warranty  is  equally  binding.  Thus,  the  vendor  of  goods, 
having  posseHsion  and  selling  them  as  his  own,  is  held  bound  in 
law  to  warrant  the  title  to  the  vendee ;  *  and  therefore  he  is  gen- 
erally not  competent  as  a  witness  for  the  vendee  in  support  of  the 
title.'    This  implied  warranty  of  title,  however,  in  the  case  of 

*  Lewis  v.  Feake,  7  TaanL  1S3.  In  this  c*m  th«  bnjer  of  a  horsa  with  warranty 
Twald  him  with  a  similar  warranty,  and,  being  saed  thereon,  he  cave  notice  oT  the  sctiDii 
to  his  vendor,  offering  him  the  option  ol  deiending  it ;  to  which  havinf;  received  do 
he  defended  it  himself,  and  failed  ;   it  was  holden,  thM  he  was  entitled  to 


S9,  where  th«  defi^udant,  it 

I  aimiloi  wani    ,.  ,  „    —, -- 

.  .  A  vendor  was  aibnitted,  under  similar  ciraamstBDcea,  hj  Lord  AlvanJej, 
in  Briggs  v.  Crick,  5  Esp.  99.  Bnt  in  neither  of  these  cases  does  it  ap[iear  that  the 
witness  had  beeo  called  upon  to  defend  the  stlit.  In  the  still  more  recent  ease  of  BiM 
0.  Monntaiu,  liL  A  Rob.  303,  after  an  examination  of  varions  anthoritiea,  Aldenon, 
J.,  held  the  vendor  incom_petent,  on  the  ground  that  the  eSect  of  the  Judgment  for  th* 
defeudant  wonld  be  to  relieve  the  witness  from  an  action  at  his  suit. 

*  Clark  e.  Lucaa,  By.  ft  M.  82  i  1  C.  &  P.  ISS  ;  Briggs  v.  Crick,  6  Esp.  M  ;  Hw 
tin  V.  Kelly,  1  Stew.  (Ala.)  193.  Where  the  plsintiS*s  goods  nere  on  the  wagon  of  k 
carrier,  which  was  driven  by  the  carrier's  servant  ;  and  the  coods  were  allegKl  to  b« 
injured  by  reason  of  a  defect  in  the  highway  ;  it  was  held,  &  an  action  animt  tlM 
town  for  this  defpct,  Ukat  the  carrier's  servant  was  a  competent  witness  for  the  owner 
of  the  goods.     Littlefield  e.  Portland,  IB  Shepl.  B7. 

1  31.  Comm.  IGl.  3ee  also  S  Kent,  Comm.  478,  and  oases  there  dtcd.  Seealao 
Emerson  u.  Brigham,  10  Mass.  20S  (Rand's  ed.>  n. 

*  Heermaace  v.  Vemay,  S  Johna  6  ;  Hale  r.  Smith,  0  OreeuL  416  ;  Baxter  V^ 
Giaham,  G  Watts,  413.  In  the  general  doctrine,  stated  in  the  text,  that  when  the 
vendor  is  liable  over,  though  it  be  only  for  costs,  he  is  not  a  competent  wjbiess  for  tba 
vendee,  the  English  and  American  decisions  agree.  And  it  is  believed  that  the  wei^t 
of  English  authority  is  on  the  side  of  the  American  doctrine,  as  stated  in  the  tazt ; 
namely,  that  the  vendor  in  possession  stipulates  that  his  title  is  good.  But  whecs  tha 
witness  claims  to  have  derived  from  the  plaiotiS'  the  same  title  which  he  eoaveyed  to 
the  defendant,  and  so  is  accountable  for  the  value  to  the  one  p*r^  or  dM  outer,  ik 
eiUier  event  of  the  suit,  unless  he  can  discharge  himself  by  oUier  proof,  he  ii  «  earn* 
petent  witness  for  the  defendant ;  unless  he  has  ao  condnctad  H  to  lender  hhii— If 
accountable  to  the  latter  for  the  costs  of  the  soit,  as  part  of  the  duoagsa  to  be  racoT- 
ered  against  him.  Thus,  where,  in  trover  for  a  horse,  the  def^idant  e^led  hia  rtuiiot 
to  prove  that  the  horse  waa  pledged  to  him  fat  a  debt  dne  ftt)m  tha  plaintiB^  with 
authority  to  sell  him  after  a  cerUin  day,  and  that  he  sold  him  accoraingly  to  the 
defendant ;  he  was  held  a  competent  witness.  Nlz  r.  Cutting,  4  'Taunt.  18.  So,  in 
atsumpnl,  for  the  price  of  wine  sold  to  the  defendant,  where  the  defence  was,  that  be 
bought  it  of  one  Faircloth,  and  not  of  the  plaintiff,  Fairdoth  was  held  a  eompetMit 
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■ales  by  sheriffs,  ezeoators,  administrators,  and  other  tmstees, 
is  understood  to  extend  no  farther  than  this,  that  they  do  not 
knov  of  any  in&rmity  in  their  title  to  sell  in  such  capacity,  and 
therefore  they  are  in  general  competent  vibiesses.' 

§  S99.  FutlM  to  bUU  of  axdiaugtt.  In  regard  to  ^artie<  to  billt 
ofexehange  and  negotiable  promissory  notes,  we  have  already  seen 
that  the  persons  vho  hare  pnt  them  into  circnlotion  by  indorse- 
ments are  sometimes  held  incompetent  fritnesses,  to  prove  them 
originally  void.^  But,  subject  to  this  exception,  vhich  is  main> 
tained  on  gromids  of  public  policy,  and  of  the  interest  of  trade, 
and  the  necessity  of  confidence  in  commercial  transactions,  and 
which,  moreover,  is  not  everywhere  conceded,  parties  to  these 
instruments  are  admitted  or  rejected,  in  suits  between  other  par- 
ties, like  any  other  witnesses,  according  as  Aeyare  interested  or 
not  in  the  event  of  the  suit.  In  general,  their  interest  will  be 
found  to  be  eqaal  on  botb  sides;  and  in  all  oases  of  baianeed 
interest,  the  witness,  as  we  shall  hereafter  see,  is  admissible.' 
Thus,  in  an  action  against  one  of  several  makers  of  a  note,  an- 
other maker  is  a  competent  witness  for  the  plaintiff  as  he  stands 
indifferent;  for  if  the  plaintiff  should  recover  in  that  action,  the 
witness  will  be  liable  to  pay  his  contributory  share ;  and  if  the 
plaintiff  shoidd  fail  in  that  action,  and  force  the  witness  to  pay 
the  whole,  in  another  suit,  he  will  still  be  entitled  to  contribu- 
tion.' So,  in  an  action  against  the  acceptor  of  a  bill,  the  drawer 
|is  in  general  a  competent  witness  for  either  party;  for  if  the 
plaintiff  recovers,  the  witness  pays  the  bill  by  the  hands  of  the 
acceptor;  if  not,  he  is  liable  to  payithimsell*  And  in  an  action 
by  the  indorsee  of  a  note  i^inst  the  indorser,  the  maker  is  a  com- 
petent witness  for  the  plaintiff;  for  if  tiie  plaintiff  prevails,  the 

witn«M  toi  the  defendant  to  prove  that  he  himielf  pnreh«Md  tlie  wine  of  the  pUntiff, 
■nd  «oid  it  to  the  defendAiit,  who  bod  paid  him  the  prie«.  Larbalutier  v.  Olwk,  1  B. 
ft  Ad.  d!l9.  Bo,  the  dslenduit'e  vendor  hu  been  held  oompeUnt^  in  trover,  to  prove 
that  the  vDodB  were  hii  own,  and  had  been  frandnlently  taken  from  him  by  the  plamtiff. 
Ward  T.  Wilkinson,  iB.  it  Aid.  tlO,  when  Nix  k  Cutting  if  expldned  by  Holroyd,  J. 
See  alM)  Baldwin  •-  Dixon,  1  M.  &  Bob.  50  ;  Briggi  e.  Click,  S  Eap.  S9,  and  Mr. 
flUrkis's  obMrration*  on  uma  of  theae  caMi ;  1  Btark.  Evid.  109,  n.  n. ;  3  Stark. 
Evid.  894,  n.  it 

■  Pf  to  E.  Bladei,  S  Tannt  flI17  ;  Mookboe  «.  Oardnar,  S  Har.  *  Oill,  170 ;  Peter* 
man*  «.  Uwa,  fl  I^ugh,  628,  SS9. 

1  Supra,  tS  3S*,  S8S. 

■  Li/ra,  I  *20. 

■  York  V.  Blott,  n  H.  &  B.  71.  He  haa  also  been  held  admlMlbk  for  the  defendant 
Thompeon  v.  Annatrong,  A  iJa.  S83.  Bnt  aee  the  caaea  cited  mpm,  J  SS5,  note^  and 
I!  Oluo,  279. 

•  Dickinton  v.  Prentice,  4  Eep.  SS  ;  Lowber  o.  Shaw,  6  Ueeon,  S41,  per  Story,  J.  i 
Rioh  V.  Topping,  Peake'e  Cat.  224.  But  if  he  ia  liable  in  one  event  for  the  costi,  he 
hu  an  inteieet  on  that  tide,  and  it  inadmlwibU.  fioott  v.  Mt'r^tiMi,  8  QnmL  U6  ) 
#H)>ra,  t  S81,  and  n.  (SJ. 
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witaess  will  be  liable  to  jmj  the  note  to  the  defendant;,  and  if  the 
defendant  prevail^  the  Titnesa  will  be  liable^  to  the  same  extent^ 
to  the  plaintiff.' 

§  400.  Buna  BobjAot.  And  though  the  testimony  of  the  wit- 
uesses,  \>j  defeating  the  present  action  on  the  bill  or  note,  may 
frobahly  deter  the  holder  from  proceeding  in  another  action 
against  the  witnew,  yet  this  only  affords  matter  of  observation 
to  the  jury,  as  to  the  credit  to  be  given  to  his  testimony.  Thne, 
in  an  action  by  the  indorsee  of  a  note  against  the  indorser,  the 
maker  is  a  competent  witness  for  the  defendant,  to  prore  that  the 
date  has  been  altered.*  And  in  an  action  by  the  indorsee  of  a  bill 
against  the  drawer  or  acceptor,  an  indorser  is,  in  general,  a  com- 
petent witness  for  either  party ;  for  the  plaintiff,  because,  thoog^ 
his  success  may  prevent  him  from  calling  on  the  indorser,  it  is 
not  certain  that  it  will ;  and  whatever  part  of  the  bill  or  note  he 
may  be  compelled  to  pay,  he  may  recover  again  of  the  drawer  or 
acceptor ;  and  he  is  competent  for  the  defendant,  because,  if  the 
plaintifF  fails  against  the  drawer  or  acceptor,  he  is  driven  either 
to  sue  the  indorser  or  abandon  his  claim." 

§  401.  LUbUlty  for  ooats.  But  if  the  verdict-would  necessarily 
benefit  or  affect  the  witness,  as  if  he  would  be  liahle,  in  one  events 
to  the  cotta  of  tfu  action,  then,  without  a  release,  which  will  annnl 
his  interest  in  the  event,  he  will  not  be  admissible  as  a  witueaa 
on  the  side  of  the  party  in  whose  favor  he  is  so  interested.  Thus, 
the  party  for  whose  use  and  accommodation  note  or  bill  has  been 
drawn  or  accepted,  is  incompetent  aa  a  witness,  when  adduced  by 
'  him  who  has  lent  his  own  name  and  liability  for  the  accommoda^ 
tion  of  the  witness.'  So,  in  an  action  ^^ainst  the  drawer  of  a 
bill  of  exchange,  it  has  been  held,  that  the  acceptor  is  not  a  com- 
petent witness  for  the  defendant,  to  prove  a  set-off ;  because  he  is 
interested  in  lessening  the  balance,  being  answerable  to  the  de^ 
fendant  only  for  the  amount  which  the  plaintiff  may  recover 
against  him.' 

■  Tcnuii^  *.  Shottleworth,  Bftjln  «b  BUli,  )x  SHt ;  Hnbbty  «.  Brown,  10  fohna. 
70.  Bnt  tlie  nuker  of  ftu  acEommoditioii  note,  made  fi^  his  own  benefit,  le  inoc«i» 
t«nt.     VMina  •.  Batier,  U  Hu*.  SOS,  SIS  ;  infia,  |  ML 

•Lerin.  Esa«c  HSS.,  2  Eap.  Dig.  708,  per  Ld.  Hanifleld  ;  CliithroQBilKp..«6^ 
!!.(&).  (8th  ed.). 

I  Ba;le7  on  Bilb.  CS*,  CSS  (Sd  Am.  ed.  ^  FhUUp*  A  Bemdl).  And  Me  B^r  at 
Gnnn,  1  Usnio,  108. 


I  JoDet  v.  Brooks,  4  Tkont.  iSS  ;  mjmv,  ft  801,  and  n.     8ee  alio  Sottambf  *. 

n_._     .    r....i_     -..r,  .     r, ^^^^  ^_    ImIOOJ,  Hldt's  ""     ""*       "  ' '"    "     ' "    " 

Bing.  181  ;   Boott  v.  ] 
Batler,  U  Mam.  808,  S13  ;  Sontberd  c,  Wileon,  8  ShepL  49i. 


Wilson,  3  Stark.  148  ;  Herman  c.  Laebrer,  Hidt's  Cu.  890 1  Edmonds  v.  Lowe,  8  B. 
&  C.  m  ;   H«]l  V.  CmiI.  <I  Bing.  181  ;   Boott  v.  HeLelkn.  3  OrcMiL  19B;   Pdn*  v. 


*  MMnvenng  n.  Uftton,  1  Stark.  83.     It  U  deenad  mman^mif  mj  ftntiwr  U 
|ranue  this  eulgect  in  tbii  placc^  or  partienlarlj  to  mention  uj  of  Uu  nnmetou  aMi% 
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§  402.  Bama  nbjcot.  Where  a  liahility  to  isottt  in  the  suit 
arises  in  any  other  manner,  it  is  still  an  interest  sufficient  to 
render  the  vitness  incompetent'  Thus,  where  the  vitness  called 
by  the  plaintiff  had  himself  employed  the  attorney,  to  whom  he 
had  made  himself  liable  for  the  oosts,  he  was  held  incompetent, 
without  a  release  from  the  attorney.'  So,  where  he  had  given  the 
plaintifE  a  bond  of  indemnity  gainst  the  costs  of  tiie  suit,  he  waa 
held  incompetent  as  a  witness  for  the  plaintiff,  as  to  any  point 
arising  in  the  action;  even  such  u  the  service  of  a  notice  on  the 
defendant,  to  produce  certain  papers  at  the  triaL^  Thus,  also, 
where  an  attorney,*  or  an  executor,*  or  the  tenant^  on  whosa 
premises  the  goods  of  the  plaintiff  in  replevin  had  been  distrained 
for  rent,'  or  the  principal  in  an  administration  bond,  the  action 
being  only  against  the  suret?,^  have  t)eeB  found  personally  liable 
for  the  costs  of  the  suit,  they  have  been  held  incompetent  as  wit* 
nesses  on  the  side  of  the  parly  in  whose  favor  they  were  thus  in* 
terested.  But  if  the  contract  of  indemnity  is  illegal,  aa,  for 
example,  if  it  be  a  contract  to  bear  each  other  harmlesB  in  doing 
wrong,  it  creates  no  legal  liability  to  affect  the  witness.^ 

§  403.  In  oriminai  cum.  This  doctrine  is  applied  in  the  same 
manner  in  eriminal  etueB,  where  the  witness  has  a  direct,  certain, 
and  immediate  interest  in  the  result  of  the  proBecnti<Hi.  Thus, 
in  cases  of  summary  convictions,  where  a  penalty  is  imposed  by 
statute,  and  the  whole  or  a  part  is  given  to  the  informer  or  prose- 
cutor, who  becomes  entitled  to  it  forthwith  upon  the  convicti(m, 
he  is  not,  at  the  common  law,  a  competent  witness  for  the  prose- 
cution.! So^  ^Q  ^  prosecution  under  the  statutes  for  forcible  en* 
try,  where  the  party  injured  is  entitled  to  an  award  of  immediate 


•M.  It  will  niffloa  to  r^  tha  r«ader  to  tho  oun  coUactsd  in  Bayle;  on  Bills, 
pp-  GS6-S9e  (2d  Am.  ed.  b?  PbiUipaa  Semll),  with  the  noUa  of  th«  lMTD«d  editor* ; 
Cb!tt7  on  Bills,  861-659  (Sth  «d.J ;  2  Stark.  Erid.  179,  182  (etb  Am.  ed.  with  Met- 
calTi,  Ingnham'i,  and  OerhBrd'i  note*)  ;  Tbijer  v.  Cnemtiia,  1  Metcalf,  116. 

>  See  fupni,  {  89G. 

*  York  p.  Gribble,  1  &p.  S10;  Harijuid  •.  Jeffenon,  S  Pick.  210;  Handlav  m. 
Bdwanis,  1  Curt  722. 

*  Butter  V.  Warren,  11  Jduu.  S7. 

*  Chadwick  e.  Upton,  3  Pick.  14S. 

*  Parker  e,  VinwDt,  8  C.  A  P.  Sa 

*  Bnih  t>.  Flickwira.  17  S.  A  R.  82. 

'  Owens  V.  Collinion,  8  Oill  i  Johns.  Sa  8m  *1m>  CannoD  V.  Jonaa,  i  Hawka.  MS } 
Biddle  a.  Moee,  7  Cranch,  206. 

'  Homphreys  b.  Miller,  4  0.  a  P,  7,  per  Ld.  Tenterden ;  Hodaon  v.  WilUni,  7 
Oreenl.  113. 

>  Sex  V.  Williams,  9  B.  &  C.  S19  ;  Commonwealth  «.  Panll,  1  Pick.  2C1 ;  Res  k 
Tilly,  1  Btra.  81B  ;  2  Rnes.  on  Crimea,  601,  602.  Bat  vh«T«  tba  penalty  is  to  be  re- 
carini  hy  the  witneia  in  a  inbaeqnent  ciril  action,  he  is  not  an  incompetant  witnaH 
apm  tha  indictment     Uex  r.  Lnckap,  Willea,  125,  n.  ;  9  H,  &  C.  6S7,  S6i. 
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restitntion  of  the  laads,  be  it  not  a  competent  vitaess.*  This 
rule,  hovoTer,  is  subject  to  many  exceptions,  which  vill  here- 
after be  stated.  '  But  it  may  be  proper  here  to  remark,  that^  in 
general,  where  the  penalty  or  prorision  for  restitution  is  evi- 
dently introduced  for  the  sake  of  the  party  injured,  rather  than 
to  insure  the  detection  and  punishment  of  the  offender,  the  party 
is  held  incompetent* 

§  404.  Xnterwt  In  tha  raoord.  Katdng  thus  briefly  considered 
the  subject  of  disqualification,  resulting  from  a  direct;  certain, 
and  immediate  interest  in  the  event  of  the  suit;  we  come  now  to 
the  tecond  branch  of  the  general  rule,  namely,  that  of  intereit  in 
the  reeord,  as  an  instrument  of  evidence  in  some  other  snit^  to 
prove  a  fact  therein  alleged.  The  record  of  a  judgment,  as  here* 
after  will  be  seen,  is  always  admissible,  even  in  an  action  between 
strangers,  to  prove  the  fact  that  such  a  judgment  was  rendered, 
and  for  such  a  sum ;  but  it  is  not  always  and  in  all  cases  admia- 
sible  to  prove  the  truth  of  any  fao%  on  which  the  judgment  was 
founded.  Thus  the  record  of  a  judgment  against  the  master,  for 
the  negligence  of  hia  servant,  would  be  admissible  in  a  subsequent 
action  by  the  master  against  the  servant  to  prove  the  fact^  that 
such  a  judgment  had  been  recovered  against  the  master  for  such 
an  amount,  and  upon  such  and  such  allegations;  but  not  to  prove 
that  either  of  those  allegations  was  true ;  unless  in  certain  cases, 
where  the  servant  or  ^ent  has  undertaken  the  defence,  or,  being 
bound  to  indemnify,  has  been  duly  required  to  assume  it  But 
nnder  Ae  present  head  are  usually  classed  only  those  cases  in 
which  the  record  is  admissible  in  evidence  for  or  against  the  wit- 
ness, to  establish  the  facts  therein  alleged  or  involved,  in  order 
ix>  acquire  a  benefit  or  repel  a  loss ;  ^  and  it  ia  in  this  view  alone 
that  the  subject  will  now  be  considered. 

§  405.  oiaima  of  ouatomuT  rtgtat  The  usual  and  clearest  illos- 
;tration  of  this  branch  of  the  rule  is  the  case  of  an  action  brought 
by  or  against  one  of  several  persons,  who  claim  a  cuetomary  right 
of  common,  or  some  other  species  of  customary  right  In  gen- 
eral, in  all  cases  depending  on  the  existence  of  a  particular  cus- 
tom, a  judgment  establishing  that  custom  ia  evideuce,  though  the 
parties  are  different  Therefore,  no  person  is  a  competent  wit- 
ness in  support  of  such  custom,  who  would  derive  a  benefit  from 
its  establishment;  because  the  record  would  be  evidence  for  him 

■  Raz  p.  Bmtui,  V.J.  A  U.  US. 

■  Sm  infra,  S  413. 

«  Rcz  «.  WiUiunt,  g  B.  *  C.  SU,  va  Btvl«r,  '■ 

*  1  Sta^  Krid.  114,  116i  Hontw*.  Kuft  4  B.  4  AR  310. 
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in  another  suit,  in  which  bia  own  right  may  be  controverted, 
Thns,  where  the  plaintiff  prescribed  for  common  of  pasture  npon 
Hampton  Common,  as  appartenant  to  his  ancient  messuage,  and 
charged  the  defendant  with  neglect  to  repair  the  fence;  it  was 
held,  that  another  commoner,  who  claimed  a  similar  prescription 
in  right  of  another  tenement,  was  not  a  competent  witness  to 
prove  the  charge;^  and  a/ortioriha  is  not,  where  the  prescrip- 
tion is,  that  all  the  inhabitants  of  the  place  have  common  there.' 
Thus,  also,  an  inhabitant  of  a  town  is  not  a  competent  witness 
to  prove  a  prescription  for  all  the  inhabitants  to  dig  clams  in  a 
certain  place ; '  nor  to  prove  a  prescriptive  right  of  way  for  all  the 
inhabittmts.*  So  where  the  right  to  a  seat  in  the  common  coun- 
cil of  a  boroagh  was  in  controversy,  and  it  was  insisted  that  by 
prescription  no  person  was  entitled,  unless  he  wag  an  inhabitant 
and  also  had  a  burgee  tenure ;  it  was  held,  that,  though  a  person 
having  bnt  one  of  these  qualifications  was  a  competent  witness  to 
prove  the  prescription,  one  who  had  them  both  was  not;  for  he 
trould  thereby  ratabli^  an  exclusive  right  in  favor  of  himself.' 
So,  where  a  corporation  was  lord  of  a  manor,  and  had  approved 
and  leased  a  part  of  the  common,  a  freeman  was  held  incompetent 
to  prove  that  a  sufficiency  of  common  was  left  for  the  commoners.' 
So,  one  who  has  acted  in  breach  of  an  alleged  custom  by  the  exer- 
cise of  a  particular  trade,  is  not  a  competent  witness  to  disprove 
the  existence  of  snob  custom.''  Nor  is  the  owner  of  property  within 
a  chapelry  a  competent  witness  to  disprove  an  immemorial  usf^^ 
that  the  land-owners  there  ought  to  repair  the  chapel.^  And  it  is 
proper  here  to  add,  that  in  order  to  exclude  a  witness,  where  the 
verdict  depends  on  a  custom,  which  he  is  interested  to  support^  it 
seems  to  be  necessary  that  the  custom  should  be  stated  on  the 
record ; "  for  it  is  said,  tliat  the  effect  of  the  verdict  to  support  the 
custom  may  be  aided  by  evidence. " 

1  AuMomb  «.  Sbon,  I  Tannb  Stl.  8m  alao  Fuker  v.  Hitchell,  11  Ad.  &  El. 
788. 

■  Hockley  v.  Umb,  1  Ld.  Bofm.  731. 

*  Lufkia  o.  Huikell,  S  Pick.  856  ;  Moore  v.  Qriffiii,  9  ShepL  SCO. 

*  Odionifl  *.  Wade,  8  Pick.  618.  Tho  rtatotes  which  render  the  inhabituito  of 
town*  competent  witnecaes,  when  tha  corporation  is  a  par^,  or  ig  intcraBted,  spplf 
odIj  to  cases  of  cOTporaM  rights  or  interest,  and  not  to  Ciae3  of  individual  and  pnTate 
interest,  tbongh  these  may  extend  to  eterj  inhabitant     See  tupra,  g  SSI. 

*  Stcrensan  e.  NeTinwn,  Mayor,  Ac.,  2  Ld.  Baym.  ISfiS. 

*  "    ■       '.  Hinde,  5  T.  R,  174. 


*  Lord  Falnoath  v.  Qeoiga^  0  Bing.  389;  StavauoD  v.  NeriiuMi  tlaL,  S  Ld.  Baym. 
ISSS. 

»  I  Stwk.  Erid.  US,a.i.    . 
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§  406.  intoteat  both  in  Mdt  una  raeord.  There  are  Bome  cases, 
ID  which  the  interest  of  the  witness  falls  under  both  branehea  <^ 
this  rule,  and  in  which  he  has  been  rejected,  sometimes  on  the 
ground  of  immediate  interest  in  the  event  of  the  snit,  and  some- 
times OD  the  ground  of  interest  in  the  record,  as  on  instmment 
of  evidence.  Snch  is  the  case  of  the  tenant  in  possession  in  an 
action  of  ejecbnent;  who  is  held  incompetent  either  to  support 
his  landlord's  title,'  or,  to  prove  that  himself,  and  not  the  defen- 
dant, was  the  tenant  in  possession  of  the  land.*  And  where  a 
declaratifHk  was  served  on  two  tenants,  in  possession  of  different 
parts  <tf  the  premises,  and  a  tJprd  person  entered  into  a  rule  to 
defend  alone  as  landlord,  it  was  held,  that  neither  of  the  tenants 
was  a  competent  witness  for  the  landlord,  to  prove  an  adverse 
possession  by  the  other  of  the  part  held  hj  him ;  for  as  the;  were 
identified  with  the  landlord  in  interest,  the  judgment  for  the 
plaintiff  would  be  evidence  of  his  title,  in  a  fotare  action  against 
them  for  the  mesne  profits.* 

§  407.  In  oilmlnal  ouw.  Intnwt  la  raootd  dlsQuUfloa.  3o,  in 
eriminal  catei,  a  person  interested  in  the  record  is  not  a  com- 
petent witness.  Thus  an  eieoettors,  whether  before  or  after  the 
fact,  ia  not  competent  to  testify  for  the  principal^  And  where 
several  were  indicted  for  a  eojupiraey,  the  wife  of  one  was  held 
not  admissible  as  a  witness  for  the  <rtherB ;  a  joint  offence  being 
charged,  and  an  acquittal  of  all  the  others  being  a  ground  of 
discharge  for  her  husband.*  Nor  is  the  wife  of  one  joint  tres- 
passer a  competent  witness  for  anoUier,  even  after  IJie  case  is 
already  clearly  proved  against  her  husband. '  - 

§  408.  niiutratloiw  of  oompetsnoy  for  wMit  of  lotarMt.  The 
extent  and  meaning  of  the  rule,  by  which  an  interested  witness 

>  Doe  t>.  Willunu,  Coirp.  BSl  ;  Bomne  «.  Tnnflr,  1  Sba.  W% 
■  Dm  e.  Wilde,  S  Tannt.  laS  i  Doe  v.  Binghuu,  4  B.  A  Aid.  07!. 

*  Dm  v.  Pnece,  1  Tyrwh.  410.  Foraierl;,  it  wm  not  ouiteri&l  in  Bn^uid,  h  it 
Ktill  is  DOt  InUie  united  States,  todetenninB  with  preci«ion  in  which  of  ueea  ODdaa 
the  witneee  wu  interegted.  Bat  bv  Stat.  S  A  4  W.  IV.  c.  12.  {{  2fl,  S7,  the  objectioa 
ariaiDg  from  interest  In  the  record,  at  a  fatnra  InitnneDt  of  etridanM,  ia  doae  ■*» ; 
the  coart  being  directed,  whenever  thla  oMectfon  ia  tiken,  to  indon*  tb«  BanM  <rf  uts 
wihien  on  the  record  or  docnment  on  wbicn  the  trial  *haU  ba  had,  and  of  the  putv  <m 
wboee  behalf  he  vu  called  to  teati^ ;  after  which  the  ntdiot  w  Jodgment  in  that 
action  shall  nerer  he  evidence  for  or  affainit  the  witnaaa,  or  any  one  cUtmuig  andar 
him.  The  practice  nndar  this  itstata  aeema  to  be  not  yet  oompletelj  aettled  ;  Mt  tho 
caaea  which  have  arieen,  and  which  it  ia  deemed  nnneceaMry  here  to  examine,  ai« 
stated  and  diacnmed  ia  Phil.  &  Am.  on  Evid.  pp.  108-llS ;  1  PhiL  Kvid.  114-117. 
See  bI»)  Poole  «.  Palmer,  S  H.  W.  71. 

1  1  Stark.  Erid.  180.  But  the  prindpsl  Is  a  eompsteot  witnew  againtt  the  acw 
Eory.     People  n.  Lohman,  2  Barb.  8.  C.  216. 

*  Reie.  Locker,  G  Eap.  107;  2  Hub.  on  CrimM,  S03 ;  itipra,  408;  CommonwMlUk 
V.  Bobinson,  1  Oraj,  fiSG 

*  BawkeawoTtb  b.  Showier,  13  U.  A  W.  4S. 
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Ib  rejected  as  iocompetent,  may  be  fardier  illustrated  hj  refer- 
ence to  BOme  oases,  in  which  the  witnesa  has  been  deemed  nof  dii- 
gvalified.  We  have  already  seen  tiiat  mere  wishes  or  bias  on  the 
mind  of  the  witness  in  favor  of  the  party  producing  him,  or  strong 
,  hopes  or  expectations  of  benefit,  or  similarity  of  sitaation,  or  any 
other  motive,  short  of  an  sctoal  and  legal  interest  in  the  suit,  will 
not  disqualify  the  witness.'  Such  circumstances  may  influence 
his  mind,  and  affect  his  opinions,  and  perhaps  may  tempt  him  at 
least  to  give  a  false  color  to  his  statements ;  and  therefore  they 
should  be  carefully  considered  by  the  jury,  in  determining  the 
weight  or  credibility  to  be  given  to  his  testimony;  but  they  are 
not  deemed  sufficient  to  justify  its  utter  exclusion  from  the  jury. 
It  may  now  be  further  observed,  that  a  remote,  eontinffeiU,  and 
VMeeriain  iwterett,  does  not  disqoalify  the  witness.  Thus,  a  paid 
legatee  of  a  specific  sum,  or  of  a  chattel,  is  a  competent  wiWas 
for  the  executor;  for  thoa^  the  money  paid  to  a  legatee  may 
sometimes  be  recovered  back,  when  necessary  for  the  payment  of 
paramonnt  claims,  yet  it  is  not  certain  that  it  will  be  needed  for 
such  purpose ;  nor  is  it  certain,  if  the  legacy  has  not  been  paid, 
that  there  are  not  other  funds  sufficient  to  pay  it.'  So,  also,  a 
creditor  of  an  estate,  not  in  a  course  of  liquidation  as  an  insol- 
vent estate,  is  a  competent  witness  for  the  administrator;  for  he 
stands  in  the  same  relation  to  the  estate  now  as  he  did  to  tbe 
debtor  in  his  lifetime ;  and  the  probability  that  his  testimony  may 
be  beneficial  to  himself,  by  increasing  the  fund  out  of  which  he  is 
to  be  paid,  is  equally  remote  and  contingent  in  both  cases.'  It  is 
only  where  his  testimony  will  certainly  have  that  effect,  as  in  the 
case  of  a  creditor  to  an  insolvent  estate,  or  a  residuary  legatee,  or 
a  distributee,  that  the  witness  is  rendered  incompetent*  Yet  in 
these  cases,  and  in  the  case  of  a  creditor  to  a  bankrupt  estate,  if 
the  legatee,  distributee,  or  creditor  has  assigned  his  interest  to 
another  person,  even  equitably,  his  competency  is  restored.'  In 
an  action  of  covenant  against  a  lessee,  for  not  laying  the  stipu- 
lated quantity  <A  manure  upon  the  land ;  upon  a  plea  of  perfor- 
mance, a  sub-lessee  of  the  defendant  is  a  competent  witness  for 
him,  to  support  the  plea ; "  for  it  does  not  appear  that  he  is  under 

>  Siipra,  f{  SST,  SS9. 

■  Cl*rks  V.  Quinon.  B.  h  H.  81. 

*  Pftall  D.  Brown,  B  Eap.  3(;  DaviM  «.  Darlva,  1  Hood.  A  H.  SiS  ;  Carter  v. 
P«arce,  1  T.  R.  \ii.  An  uinmtuit  ondar  the  will  in  ■Ito  •  compstent  witnsn  for  th« 
exMUtor,  In  an  scUod  •gainit  him  for  the  debt  of  Uia  tMtstor.  Nowsll  v.  Dtriei,  fi 
B.  &  Ad.  SflS. 

*  Supra,  %  8K. 

*  Hmth  «.  Hall,  1  Tnnnt.  326  ;  Boynton  v.  Tumor,  18  Uh*.  S91. 
«  Wiihaw  «.  BaniBi^  1  Cunpb.  8<L 
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the  like  duty  to  the  defendant,  or  that  a  recovery  by  ttie  latter 
Tould  place  the  witness  in  a  state  of  security  against  a  similar 
action.^  Upon  the  same  principle,  a  defendaiit  i^^nst  whom  a 
civil  action  is  pending  is  a  competent  witness  for  the  government 
on  the  trial  of  an  indictment  for  perjury,  against  one  who  has  been 
summoned  as  a  witness  for  the  plaintiff  in  the  civil  action.^ 

§  409.  Same  aabjeot.  Thus,  also,  the  tenant  in  possession  is  a 
competent  witness  to  support  an  action  on  the  case,  brought  by 
the  reversioner,  for  an  injury  done  to  the  inheritance.'  So,  in  an 
action  against  an  administrator  for  a  debt  due  by  the  intestate,  a 
surety  in  the  administrator's  bond  in  the  ecclesiastical  court  is  a 
competent  witness  for  him,  to  prove  a  tender ;  for  it  is  bat  a  bare 
possibility  that  an  action  may  be  brought  upon  the  bond.*  So,  in 
an  action  against  a  debtor,  who  pleads  the  insolvent  debtor's  act 
in  discharge,  another  creditor  is  a  competent  witness  for  the 
plaintiff,  to  prove  that,  in  fact,  the  defendant  is  not  within  the 
operation  of  the  act.*  An  executor  or  trustee  under  a  will,  taking 
no  beneficial  interest  nnder  the  will,  is  a  good  attesting  witness.* 
And  in  an  action  gainst  an  administrator  upon  a  bond  of  the  in- 
testate, and  a  plea  of  pleni  adminUtravit  by  the  payment  of  an- 
other bond  debt,  the  obligee  in  the  latter  bond  is  a  competent 
witness  to  support  the  plea.'  A  trespasser,  not  sued,  is  a  com- 
petent witness  for  the  plaintiff,  against  his  co-trespasser.*  In  a 
qui  tarn  action,  for  the  penalty  for  taking  excessive  usury,  the 
borrower  of  the  money  is  a  competent  witness  for  the  plaintiff.^ 
A  person  who  has  been  arrested  on  mesne  process,  and  suffered  to 
escape,  is  a  competent  witness  for  the  plaintiff,  in  an  action 
against  the  sheriff  for  the  escape;^  for  thot^h  the  whole  debt 

'  Sapfa,  8  8S*. 

•  Hart's  Case,  2  Rob.  (Va.)  819. 

^  Doddingtou  d.  UnrisoD,  1  Binff.  S5T.  Wliflre  the  defence  nsted  oo  Mmsl  cogni- 
zances, it  \CBs  held,  tbnt  the  person  under  whom  one  of  the  cognizances  waa  made,  ww 
competent  to  prove  mnttera  distinct  from  and  independent  of  tliat  particular  cognizanoe. 
Walker  v.  Giles,  3  C.  &  K.  671. 

"  Carter  v.  Pearce,  1  T.  R.  183.  •  Norcot  v.  Oroott,  1  Stra.  650. 

♦  Phipps  V.  Pitcher,  a  Taunt.  220  ;  Comstoofc  V.  Hadlyme,  8  Conn.  25*.  In  Ma*. 
aachusetta,  the  executor  has  been  held  incompetent  to  prove  the  will  in  the  coort  of 
probate,  be  beins  partj  to  the  proceedings,  B.Qa  liable  to  the  cost  of  tbe  triab  Sears  d. 
Dillingham,  12  Mass.  368,  But  the  wiU  may  be  proved  by  tbe  testimony  of  the  other 
witutsscs,  he  having  beeu  a  competent  witness  at  the  time  of  attestation.  Ibid.  Gen- 
erally speaking,  any  tniatee  may  be  a  witness,  if  he  has  no  interest  in  the  matter;  but 
not  otherwise.  Main  v.  Newsoo,  Antbon,  11  ;  Johnson  v.  CnniiiDgham,  1  Ala.  S40 ; 
George  v.  Kimball,  21  Pick.  23i  ;  Norwood  e.  Marrow,  *  Dev.  &  Bat.  Hi. 

'  Ball.  N.  P.  1*3 !  1  Ld,  Raym.  7*S. 

'  Horria  b,  Daubigny,  G  Moore,  319.  In  an  action  against  tbe  printer  of  a  news- 
paper for  a  libel,  a  proprietor  of  the  paper  is  a  competent  witneaa,  taheiii  not  liable  to 
contribution.     Mosestl  v.  Lawson,  7  C.  &  P.  32. 

»  Smith  o.  Pragor,  7  T.  R.  60. 

■  Cass  T,  Cameron,  Feake's  Cu.  ISl;  Huntarv.  King,  t  B.  4  Aid.  210.     If  Oe 
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may  be  recorered  against  the  sheriff,  yet,  in  an  action  on  the 
judgment  against  the  original  debtor,  the  latter  can  neither  plead 
in  bar,  nor  give  in  evidence,  in  mitigation  of  damages,  the  judg- 
ment recovered  against  the  sherifE.  And  one  who  has  been  rescued 
ia  a  competent  witness  forthe  defendant^  in  an  action  against  hira 
for  the  rescue."  So,  a  mariner,  entitled  to  a  share  in  a  prize,  is 
a  competent  witnesa  for  the  captain  in  an  action  brought  by  him 
for  p^  of  the  goods  taken. '°  In  all  these  cases,  it  is  obvious 
that  whatever  interest  the  witness  might  have,  it  was  merely  con- 
tingent and  remote ;  and  on  this  ground,  Qie  objection  has  been 
held  to  go  only  to  his  credibility. 

§  410.  ^KTltneu  nu;  teatUr  aBalnat  Us  Intanst.  It  fs  hardly 
necessary  to  observe  that,  where  a  witness  ia  prodnced  to  testify 
agaitut  his  interest,  the  rule,  that  interest  disqualifies,  does  not 
apply,  and  the  "witness  is  competent. 

§  411.  Bxceptioiia  to  ral«  dlaqnaiuying  by  tntsTML  The  gen- 
eral rule,  that  a  witness  interested  in  the  subject  of  the  suit,  or 
in  the  record,  is  not  competent  to  testify  on  the  side  of  his  inter- 
est,  having  been  thus  stated  and  explained,  it  remains  for  us  to 
consider  some  of  the  ezceptiora  to  the  rule,  which,  for  various 
reasons,  have  been  allowed.  These  exceptions  chiefly  prevail 
either  in  criminal  cases,  or  in  the  affairs  of  trade  and  commerce, 
and  are  admitted  on  grounds  of  public  necessity  and  convenience, 
and  to  prevent  a  failure  of  justice.  They  may  be  conveniently 
classed  thus:  (1.)  Where  the  witness,  in  a  criminal  case  is  enti- 
tled to  a  reward,  upon  conviction  of  the  offender;  (2.)  Where, 
being  otherwise  interested,  he  is  made  competent  by  statute; 
(3.)  The  case  of  agents,  carriers,  factors,  brokers,  or  servants, 
when  called  to  prove  acts  done  for  their  principals,  in  the  course 
of  their  employment;  and  (4.)  The  case  of  a  witness,  whose  in- 
terest has  been  acquired  after  the  party  had  become  entitled  to 
his  testimony.  To  these  a  few  others  may  be  added,  not  falling 
under  any  of  these  heads. 

§412.  ^ritceaiM  ■nUtled  to  reward.  And  in  the  j^fsf  pfdce,  it 
is  to  be  observed,  that  the  circumstance  that  a  witness  for  the 
prosecution  will  be  entitled  to  a  reward  from  the  government  upon 
conviction  of  the  offender,  or  to  a  restoration,  as  owner  of  the 
property  stolen,  or  to  a  portion  of  the  fine  or  penalty  inflicted,  is 
not  admitted  as  a  valid  objection  to  his  competency.    By  the  very 

etcftpe  wu  conimitted  whil«  the  dabtor  iru  at  large,  under  a  baod  for  the  prison 
Ubartiei,  ths  jailor,  irho  took  the  bond  is  •  oompatant  wiUiau  for  the  ihariS.  Steimr* 
9.  Eip,  SJohui.  356. 

■  WilMin  V.  Oaiy,  6  Uod.  Ul. 

"  Aaea.,  Skin.  i03. 
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statute,  conferring  a  benefit  upon  a  pereon,  who,  but  for  tliat  bene* 
fit,  vould  have  been  s  witness,  his  competency  is  virtually  con- 
tinued, and  he  is  as  much  a  witness  after  that  benefit,  as  he  would 
hare  been  before.  The  case  is  clear  upon  grounds  of  public  policy, 
with  a  view  to  the  public  interest,  and  because  of  the  principle  on 
which  rewards  are  given.  The  public  has  an  interest  in  the  sup- 
presaion  dt  crime,  and  the  conviction  of  criminals ;  it  is  with  a 
view  to  Btlr  up  greater  vigilance  in  apprehendii^,  that  rewards 
are  given;  and  it  would  defeat  the  object  of  the  legislature  to 
narrow  the  means  of  conviction,  by  means  of  those  rewards,  and 
to  exclude  testimony,  which  otherwise  would  have  been  admis- 
sible.^ The  distinction  between  these  excepted  cases,  and  thoBe 
which  fall  under  the  general  rule,  is,  that  in  the  latter,  the  bene- 
fit resulting  to  the  witness  la  created  chiefiy  for  his  own  sake,  and 
not  for  public  purposes.  Such  is  the  case  of  certain  summary 
convictions  heretofore  mentioned.'  But  where  it  is  plain,  that 
the  infliction  of  a  fine  or  penalty  is  intended  as  a  punishment,  in 
furtherance  of  public  justice,  rather  than  as  an  indemnity  to 
the  party  injured,  and  that  the  detection  and  conviction  of  the 
offender  are  the  objects  of  the  legislature,  the  case  will  be  within 
the  exception,  and  the  person  benefited  by  the  convictioa  will, 
notwithstanding  his  interest,  be  competent'  If  the  reward  to 
which  the  witness  will  be  entitled  has  been  offered  by  a  private 
individual^  the  rule  is  the  same,  the  witness  being  still  compe- 
tent; but  the  principle  on  which  it  stands  is  different;  namely, 
this,  that  the  public  have  an  interest  upon  public  grounds,  in  the 
testimony  of  every  person  who  knows  anything  as  to  a  crime ;  and 
that  nothing  which  private  individuals  can  do  will  take  away  the 
public  right.*  The  interest,  also,  of  the  witness  is  contingent; 
and,  after  all,  he  may  not  become  entitled  to  the  reward. 

§  413.  Or  pmrdoo.  The  reason  of  this  exception  extends  toy  and 
accordingly  it  has  been  held  to  include,  the  cases  where,  instead 
of  a  pecuniary  reward,  a  pardon  or  exemption  from  proseeution  ia 
offered  by  statute  to  any  person  participating  in  a  particular  of- 
fence, provided  another  of  the  parties  should  be  convicted  upon 


■  Bei  V.  WIUlshm,  0  B.  &  C.  U9,  GSO,  per  BayUv,  J.  8e«  alio  tiie  caas  of  tbe 
Biaters,  1  Leacli,  Cr.  Cas.  31  i,  n.  a,  nhere  tbe  general  qn«9tii)U  of  ths  admUaibilitj  of 
witnesBei,  to  whom  a  reward  waa  oBered  b;  the  goTemment,  bmas  aubmitted  to  tba 
twelra  judges,  wot  rMolved  in  ttw  afflrmatiye.  McNallrla  ETitL  p.  61,  Bnle  18  ; 
Coired  Stalea  a.  Hnrphy,  IS  Paten,  SOS  ;  United  8Ute«  e.  WiUou.  1  Baldw.  SB;  Coln- 
noniBealtb  *.  MoultoD,  B  Maas.  30;  Rex  v.  Tensdale,  S  JGsp.  SS,  and  tlia  caaM  dtml  in 
Mr  Day's  aot« ;  Saliaburr  v.  Connecticut,  S  Cann.  101. 

«  9  fi.  k  C.  SGe,  pel  Bayley,  J. 
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itiB  evidence.  In  each  cases,  Lord  Ellenborongh  remarked,  that 
the  statute  gave  a  parliamentary  capacitation  to  the  witness,  not- 
vithatanding  his  interest  in  the  cause ;  for  it  vas  not  probable 
that  the  legislature  would  intend  to  discharge  one  offender,  upon 
his  discovering  another,  so  that  the  latter  might  be  convicted, 
without  intending  that  the  discoverer  should  be  a  competent 
witness.' 

§  414.  Or  otiiaT  benafiL  And  in  like  manner,  where  the  wit- 
ness  will  directly  derive  any  other  benefit  from  the  conviction  of 
the  offender,  he  is  still  a  competent  witness  for  the  government, 
in  the  cases  already  mentioned.  Formerly,  indeed,  it  was  held 
that  the  perton  whote  name  was  alleged  to  be  forged  was  not  ad- 
missible as  a  witness  against  the  pristmer,  on  an  indictment  for 
the  foi^ry,  upon  the  notion  that  the  prosecution  was  in  Uie 
nature  of  a  proceedi^ig  in  rem,  and  tiiat  the  conviction  warranted 
u  judicial  cancellation  of  the  instrument.  And  the  prosecutor  in 
an  indictment  for  perjury  has  been  thought  incompetent,  where 
he  had  a  suit  pending,  in  which  the  person  prosecuted  was  a 
material  witness  against  him,  or  was  defendant  against  him  in  a 
salt  in  equity  in  which  his  answer  might  be  evidence.  But  this 
opinion  as  to  cases  of  perjury  has  since  been  exploded ;  and  the 
party  is,  in  all  each  oases,  held  admissible  as  a  witness,  his  credi- 
bili^  being  left  to  the  jury.  For  wherever  the  partr)''  offers  as 
evidence,  even  to  a  collateral  point,  a  record  which  has  been  ob- 
tained on  his  own  testimony,  it  is  not  admitted ;  and,  moreover, 
the  record  in  a  criminal  prosecution  is  generally  not  evidence 
of  iixe  facts  in  a  civil  suit,  the  parties  not  being  the  same.* 
And  as  to  the  person  whose  name  has  been  foi^d,  the  unsound- 
ness of  the  rule  by  which  he  was  held  incompetent  was  tacitly 
conceded  in  several  of  the  more  recent  cases,  which  were  held  not 
to  be  within  the  rule ;  and  at  length  it  was  repealed  in  England 
by  an  express  statute,'  which  renders  the  party  injured  a  compe- 
tent witness  in  all  criminal  prosecutions  for  forgery.  In  America, 
though  in  some  of  the  earlier  cases  the  old  English  rule  of  exclu- 
sion was  followed,  yet  the  weight  of  authority,  including  the  later 
decisions,  is  quite  the  other  way,  and  the  witnras  is  now  almost 
universally  held  admissible.* 

*  H«irard  c  8hipl«7,  4  Etst,  ISO.  1S3.  Ssa  alao  Rex  *.  Iladd,  1  Ltteb,  Cr.  Cu. 
lis ;  Both  V.  BalliDg,  Stjsr,  239  ;  Mcsd  v.  Roblnaon,  Wlllci,  12S  ;  Sutton  v.  Bishop, 
4  Bnrr.  22BS. 

1  OUb.  BTid.  bv  Loflt,  pp.  SS,  3i  ;  Bnll.  N.  P.  SB2.  2*6  ;  B«s  *.  Borton,  i  But, 
072 ;  Anhsma  «.  Bunn,  4  Burr.  22fil,     S«  rnrthet,  i^ra,  |  BS7. 

*  S  Geo.  IT.  c  SS. 

•  BeBpnblic&  v.  EeRting,  1  D&ll  110 ;  PennsjlnnU  o.  Fwrd,  Addia.  348 ;  Peopla 


jyCOO^^IC 


650  LAW  OF  ETIDEKCB.  [PAST  in 

§  415.  Inforawia.  The  leaond  dan  at  cases  in  vhicii  the  gen- 
eral rule  of  incompeteacy  by  reason  of  interest  does  not  apply, 
consists  of  exceptions  created  by  exprett  ttatutet,  and  which  other- 
Tise  would  not  fall  within  the  reason  of  the  first  exception.  Of 
this  sort  are  cases  where  die  informer  and  prosecutor,  in  diren 
summary  convictions  and  trials  for  petty  offence,  is,  by  the  stat- 
utes of  different  States,  expressly  made  a  competent  witness,  not- 
withstanding his  interest  in  the  fine  or  forfeiture ;  hut  of  which 
the  plan  of  this  Treatise  does  not  require  a  particular  enumeration. 

§  416.  Aionta,  (aotora,  btokan,  Ao.  'Die  third  daai  of  cases 
excepted  out  of  the  general  rule,  is  that  of  agent;  carriert,  fac' 
ton,  broker;  and  other  servanU,  when  offered  to  prove  the  mak- 
ing of  contracts.  Hie  receipt  or  payment  of  money,  the  receipt  or 
delivery  of  goods,  and  other  acts  done  within  the  scope  of  tiieir 
employment  This  exception  baa  its  foundation  in  public  con- 
venience and  necessity ;  ^  for  otherwise  affaire  of  daily  and  ordi- 
nary occurrence  could  not  be  proved,  and  the  freedom  of  trade 
and  commercial  intercourse  would  be  inconveniently  restrained. 
And  it  extends,  in  principle,  to  every  species  of  agency  or  inter- 
vention, by  which  business  is  transacted ;  unless  the  case  is  over- 
borne by  some  other  rule.  Thus,  where  the  acceptor  of  a  bill  of 
exchange  was  also  the  ^ent  of  the  defendant,  who  was  hoth 
drawer  and  indorser,  he  was  held  incompetent,  in  an  action  by 
the  indorsee,  to  prove  the  terms  on  which  he  negotiated  the  bill 
to  the  indorsee,  in  order  to  defeat  the  action,  though  the  facts 
occurred  in  the  course  of  his  agency  for  the  defendant,  for  whose 
use  the  bill  was  negotiated ;  it  being  apparent  that  the  witness 

V.  Howell,  4  John*.  Sflfi,  SOS  ;  People  v.  Dean,  6  Coweo,  27 ;  Commonirealth  v.  Fraat, 
e  Mua.  GS  ;  Commoincealth  v.  Waite,  Id.  sei;  State  v.  Stanton,  1  Ired.  tU  ;  3im- 
moiii  D.  State,  7  Ham.  Ohio,  IIS.  Lord  Denman  is  leportad  to  luva  ruled,  at^iM 
Prim,  that  where  the  proaecutor,  in  an  indictment  for  {lerjury,  expected  that  the  pm- 
ouer  would  be  called  aa  a  witnesa  against  him  in  a  ciTil  action  about  to  be  tried,  he 
was  incompetent  ae  a  witneaa  to  lupport  the  indictment.  Bei  v.  Hulma,  7  C.  &  P.  8. 
Bnt  qateri,  and  see  Rex  v.  Boaton,  i  East,  G72  ;  wpro,  §  362.  In  several  of  the 
United  Statea,  the  party  iojared,  or  intended  to  be  injured,  or  entitled  to  aatiaractiDii 
for  the  injniy,  or  liable  to  )«;  the  coats  of  the  proeecation,  ia  by  statute  made  a  com- 
petent witness  upon  a  cKminal  proaecution  for  the  offence.  See  Miasouri  Rev.  Stat. 
1S45,  c.  148,  i  22  ;  Illinnis  Kav.  Stat.  1833,  CriiD.  Code,  Jg  Ui,  169,  pp.  208,  212 ; 
California  Rer.  Stat.  18S0,  c  69,  S  IS.  In  New  Hampshire,  no  perwtn  is  dinqoaliGad 
as  a  witness  in  a  criminal  proeecntion  hj  reason  of  intpreat,  "  except  the  reapondent." 
Rev,  Stat  1342,  e.  225,  9  17.  Aa  to  the  mode  of  examining  the  prosecutor,  in  a  trial 
for  forgery,  see jMwf,  rol.  iii  {  lOS,  n. 

'  >  Bull.  N.  P.  289 ;  10  B.  A  C.  SSf,  per  Paike,  J.  ;  Benjamin  v.  Fortent,  2  H.  BL 
C91 1  Matthews  v.  Haydon,  2  Bap.  B09.  This  necesaity,  sava  Mr.  Etbos,  Lb  that  whidi 
arises  from  the  general  state  and  order  of  society,  and  not  that  which  is  merely  founded 
on  the  accidental  wnnt  or  failure  of  evidence  in  the  particular  case.  Poth.  OD  ObL  l^ 
Evans,  App.  No.  16,  pp.  208,  267.  In  all  the  casea  of  this  cla«%  there  seems  atao  Id 
be  enoMgh  of  contin^ncv  ia  thd  natore  of  the  interest,  to  Tendar  tlie  wittHaa  admian- 
ble  onder  the  general  nile. 
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vaa  interested  in  the  costs  of  the  suit'  But  in  cases  not  thai) 
controlled  by  other  rales,  the  constant  course  is  to  admit  the  wit- 
ness  notwithstanding  his  apparent  interest  in  the  event  of  the  suit* 
Thus,  a  porter,  a  journeyman,  or  aalesman,  is  admissible  to  prove 
the  delivery  of  goods.*  A  broker,  who  has  effected  a  policy,  is 
a  competent  witness  for  the  assured,  to  prove  any  matters  con- 
nected with  the  policy ;  even  though  he  has  an  interest  in  it  aris- 
ing from  his  llen.^  A.  factor,  who  sells  for  the  plaintiff,  and  is  to 
have  a  poundage  on  the  amount,  is  a  competent  witness  to  prove 
the  contract  of  sale."  So,  though  he  is  to  have  for  himself  all  he 
has  bargained  for  beyond  a  certain  amount,  he  is  still  a  compe- 
tent witness  for  the  seller.'  A  clerk,  who  has  received  money, 
is  a  competent  witness  for  the  party  who  paid  it,  to  prove  the  pay- 
ment, though  he  is  himself  liable  on  the  receipt  of  it^  A.  carrier 
is  admissible  for  the  plaintiff,  to  prove  that  he  paid  a  sum  of  money 
to  the  defendant  by  mistake,  in  an  action  to  recover  it  back>  So 
of  a  banker's  clerk.'''  A  servant  is  a  witness  for  his  master,  in 
an  action  against  the  latter  for  a  penalty;  such,  for  example,  as 
for  selling  coals  without  measure  by  the  bushel,  though  the  act 
were  done  by  the  servant"  A  carrier's  book-keeper  is  a  com- 
petent witness  for  his  master,  in  an  action  for  not  safely  carrying 
goods.  **  A  shipmaster  is  a  competent  witness  for  the  defendant 
in  an  action  against  his  owner,  to  prove  the  advancement  of 
moneys  for  the  puiposes  of  the  voyage,  even  though  ho  gave  the 
plaintiff  a  bill  of  exchange  on  his  owner  for  the  amount'*  The 
cashier  or  teller  of  a  bank  is  a  competent  witness  for  the  bank, 
to  charge  the  defendant  on  a  promissory  note,"  or  for  money  lent, 
or  overpaid."'  or  obtained  from  the  officer  without  tiie  security 
which  he  should  have  received ;  and  even  though  the  officer  haa 
given  bond  to  the  bank  fdr  his  official  good  conduct '^    And  an 

*  Ediannds  v.  Lowe,  a  B.  &  C.  407. 

»  Theobftld  0.  Tregott,  11  Mod.  282,  per  Holt,  C.  J. 

*  Bull.  N.  P.  ass  ;  4  T.  R.  sao  ;  Adams  v.  Davii,  S  Hm.  48. 

*  Huuter  c.  LeathUj,  10  B.  t  C.  S5B. 

*  Dizoo  B.  Cooper,  3  Wils.  40  ;  SbepoH  b.  Palmer,  0  Conn.  BG  ;  Depeaa  n.  Hvuhl 
t  UcCord.  140  ;  Scott  v.  Wells,  6  W&tta  dk  Sarg.  3G7. 

1  Bcnjamiu  v.  Porteni,  2  H.  Bl.  S90 ;  Canne  v.  S^ory,  4  M.rHn^  gi, 

■  MattheiFB  c  Haydon,  2  Eap.  SOS. 

■  Barker  «.  Mncna,  3  Campb.  144. 
"  Martin  V.  Horrell,  1  Stra.  847. 

u  £.  Ind.  Co.  V.  Ooaling,  Bull.  S.  P.  SSQ,  per  Lea,  C.  J. 

■>  Sp«Dcer  B.  GoaldinK,  Parke'a  Cu.  129. 

u  Deacadillaa  «.  Hams,  S  GrmnL  308  ;  Milmrd  «.  Hallett,  3  CaiiM,  77,  AiH 
•M  Ibnlneau  v.  WoodUnd,  3  C.  ft  P.  89. 

>*  Strafford  Bank  «.  Cnmell,  1  N.  H.  193. 

>*  O'Brien  n.  LouiaiaDB  SUta  Baok,  6  Hutin,  v.  a.  SOfi  ;  United  Stete*  Bulk  v. 
Johnaon,  Id,  810. 

■•  Fnoklia  Bank  v.  FnMn4ii,  18  Plok,  BBS ;  U.  8.  Bank  v.  Stevna,  IS  Wend.  811. 
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i^nt  ia  also  a  oompetent  witneaa  to  prove  hia  own  aaAority,  if 

it  be  by  paroL" 

§  417.   TJmltatloM  ol  wtosptiaii  lir  fkTOr  o<  acmta,  *&     This 

exceptioD  being  Uiiu  foanded  npon  oonsiderationB  of  public  ne- 
0(»sity  and  convenieQce,  for  tbe  sake  of  trade  and  the  common 
Dsage  of  buflineBS,  it  is  manifest  that  it  camua  be  extended  to 
cases  where  the  witoesB  is  called  to  testify  to  facts  otit  <ffihe  tmial 
«ncJ  ordinary  coarse  of  bosinesg,  or  to  contradict  or  deny  the  effect 
of  those  acts  which  he  has  done  as  agent  He  is  safely  admitted, 
in  all  cases,  to  prove  that  he  acted  according  to  the  directions  <A 
his  principal,  and  within  the  scope  of  hia  doty ;  both  on  the  groond 
of  necessity,  and  because  the  principal  can  never  maintain  an 
action  against  him  for  any  act  done  according  to  his  own  direc- 
tions, whatever  may  be  the  result  of  the  suit  in  which  he  is  called 
as  a  witness.  But  if  the  cause  depends  on  the  question,  whether 
the  agent  has  been  guilty  of  some  tortious  act  or  some  negligence 
in  the  course  of  executing  the  orders  of  his  principal,  and  in  re- 
spect of  which  he  would  be  liable  over  to  the  principal  if  the 
•  latter  should  fail  in  the  action  pendii^  against  him,  the  agent^ 
as  we  have  seen,  is  not  a  competent  witness  for  his  principal, 
without  a  release." 

§  418.  Intern^  wban  and  How  aeqnlraa.  In  the/ourtil  tjLnu  of 
exceptions  to  the  rule  of  incompetency  by  reason  of  interest, 
regard  is  paid  to  the  time  and  manner  in  which  the  interest  was 
acquired.  It  has  been  laid  down  in  general  terms,  that  where 
one  person  becomes  entitled  to  the  testimony  of  another,  the  lat- 
ter shall  not  be  rendered  incompetent  to  testify  by  reason  of  any 
interest  subtequentty  acquired  in  the  event  of  the  suit.^  But 
though  the  doctrine  is  not  now  nniversally  admitted  to  that  ex- 
tent, yet  it  ia  well  settled  and  agreed,  that  in  all  cases  where  the 
interest  has  been  subsequently  created  by  the  fraudulent  act  of  the 
adverse  party,  for  the  purpose  of  taking  off  his  testimony,  or  by 
any  act  of  mere  wantonness  and  aside  from  the  ordinary  course 
of  business  on  the  part  of  the  witness,  he  is  not  thereby  rendered 
incompetent  And  where  the  person  was  the  original  witness  d 
the  transaction  or  i^reement  between  the  parties,  in  whose  tes- 
timony they  both  had  a  common  interest,  it  seems  also  agreed, 

"  Lowber  r.  Shaw,  5  MaMm,  2i2,  per  Stoij,  J.  ;  HeOomiagle  v.  Thornttm,  10  8. 
b  R.  sal  ;  llderton  n.  Atkingou,  7  T.  R.  4S0  ;  Birt  v.  Eenhaw,  2  Ewt,  Ui. 

"  Si'pra,  SI  394-398  ;  Miller  r.  Falconer,  1  Cunpb.  SBl  ;  Theobald  r.  Tr^^tt,  11 
Mod.  262  ;  Geveri  v.  Mainwaring,  1  Ho)t'a  Cat.  189  ;  McBraia  v.  Fortune,  3  CanA, 
BIT  ;  1  Stark.  Evid.  IIS.  Faller  d.  Wbwlook,  10  Pick.  186,  13S  ;  HcDowcU  v.  8itnp- 
•on.  3  WatU,  129,  135,  per  Kennedy,  J. 

'  See  Bent  d.  Baiter,  8  T.  R.  27,  per  Ld,  Keuyon,  and  AahinrBt,  J.  j  Baiiow  « 
Vowcll,  Skill.  580,  per  Ld.  Holt ;  a.  c.  Cowdl  78S :  Jaokaon  *.  BmnBBT,  S  Johns.  CU 
»4,  m  i  t^pra,  1 187. 
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that  it  shall  not  be  in  the  pover,  either  of  the  witness  or  of  one 
of  the  parties,  to  deprive  the  other  of  his  testimony  by  reason  of 
any  interest  aubeeqnently  acquired,  even  though  it  were  acquired 
without  any  such  iuten^on  on  tlie  part  of  the  witness  or  of  the 
party.'  But  the  qnestion  upon  which  learned  jadges  have  been 
divided  in  opimoa  is,  whether,  where  tlie  witness  was  not  the 
agent  of  both  partiea,  or  was  not  called  as  a  witness  of  the  origi* 
nal  agreement  or  transaction,  he  onght  to  be  rendered  incompe- 
tent by  reason  of  an  interest  subsqeuently  acquired  in  good  faith 
and  in  the  ordinary  course  of  business.  On  this  point  it  was  held 
by  Lord  EUenborough  that  the  pendency  of  a  suit  could  not  pre- 
vent third  persona  from  transacting  business  bona  fide  with  one  of 
the  parties;  and  that,  if  an  interest  in  the  event  of  the  suit  is 
thereby  acquired,  the  common  consequence  of  law  must  follow, 
that  the  person  so  interested  cannot  be  examined  as  a  witness  for 
that  party  from  whose  success  he  will  necessarily  derive  an  advan- 
tage.' And  therefore  it  was  held,  that  where  the  defence  to  an 
action  on  a  policy  of  insurance  was  that  there  had  been  a  fraudu- 
lent concealment  of  material  facts,  on  underwriter,  who  had  paid 
on  a  promise  of  repayment  if  the  policy  should  be  determined  in- 
valid, and  who  was  under  no  obligation  to  become  a  witness  for 
either  party,  was  not  a  competent  witness  for  another  underwriter 
who  disputed  the  loss.*  This  doctrine  has  been  recc^ized  in  the 
courts  of  several  of  the  United  States  as  founded  in  good  reason,* 
but,  the  question  being  presented  to  the  Supreme  Court  of  the 
United  States,  the  learned  judges  were  divided  in  opinion,  and 
no  judgment  was  given  upon  the  point'  If  the  subsequent  in- 
terest has  been  created  by  the  ^^cy  of  the  party  producing  the 
witness,  he  is  disqualified ;  the  party  having  no  ri^t  to  complain 
of  his  own  act.^ 

§  419.  Wltnau  mmy  dlvsat  UtnMlf  of  Intaroat.  It  may  here  be 
added,  that  where  an  interested  witness  does  all  in  his  power  to 
divest  himself  of  his  interest,  by  offering  to  nurender  or  releate  It, 

*  Fomattr  v.  Pima,  S  CuDpb.  SSI ;  1  StaA.  Evid.  118  ;  Lcng  t.  BMlia,  t  S.  4 
R,  SS3  I  14  Pick.  47  ;  Phalpi  e.  Bilej,  S  Conii.  MS,  373  ;  Rax  «,  Fox,  1  Stn.  WS; 
mpra,  i  167. 

■  ForreiWr  «,  Pigon,  S  Campb.  8S1 ;  ».  0.  1  U.  *  S.  9;  HotUI  v.  Staphenaon,  5 
Bing.  493  ;  nifiro,  {  167. 

*  Fomater  ■.  P^ou,  3  Campb.  S81  ;  s.  o.  1  U.  &  S.  S. 

*  Phelp*  V.  KilBT.  3  Cann.  360,  273 ;  EautmaD  v.  Winahip,  14  Pick.  44,  47  ;  Lons 
>.  Bulia,  4  Serg.  &  R.  223 ;  ManchMtar  Iron  UumEMtaritig  Co  n.  Sweeting  10  Wend, 
in.     In  Mains,  tha  conrt  aaama  to  liavB  held  tlM  witnaas  admiaiible  m  all  cuet, 

■      "    "'      " '  '       "  »  party  to  tha  Hgrctment  bjr  whieh 

L  186,  nOi 

^       _  _ \  529.661 

'  UoTill  V.  Stephcnton,  G  Biog.  498 ;  Mftnt,  {  1S7- 


wbare  the  party  ol^jacting  to  the  witnen  ia  himself  a  p 

hi*  Interest  is  soanind.    BurgM*  v.  Iwia,  8  Oraaiil.  li 

•  Wiuship  V.  Bank  of  United  States,  6  Peters^  S2g, 
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vhich  the  sarrenderee  or  releasee,  even  thon^  he  be  a  stranger, 
refuses  to  accept,  the  priocipie  <^  t^e  rule  of  ezclusion  no  longer 
applies,  and  the  vitness  is  held  admissible.  Thus,  in  an  eject- 
ment, where  the  lesaora  of  the  plaintiff  claimed  under  a  will, 
against  the  heir  at  law,  and  the  executor  was  called  hy  the  plain- 
tiff to  prove  the  sanity  of  Uie  testator,  and  was  objected  to  b;  the 
defendant,  because  by  the  same  will  he  was  devisee  of  the  rever- 
sion of  certain  copyhold  lands,  to  obviate  which  objection  he  had 
surrendered  his  estate  in  the  copyhold  lands  to  the  use  of  the  heir 
at  law,  but  the  heir  had  refused  to  accept  the  surrender,  —  tlie  court 
held  him  a  competent  witnesa.^  So,  if  the  interest  may  be  re- 
moved by  the  release  of  one  of  the  parties  in  the  suit,  and  such 
party  offers  to  remove  it^  but  the  witness  refuses,  he  cannot 
thereby  deprive  the  party  of  his  testimony. ' 

§  420.  Bqnal  IntoTMt  (or  both  putiaa  no  dlAqnalllifiaUoii.  Where 
the  wituess,  though  interested  in  the  event  of  the  cause,  is  so 
situated  that  the  event  is  to  him  a  matter  of  indifference,  he  ig 
still  a  competent  witness.  This  arises  where  he  is  equally  inUr- 
ested  on  both  »ide»  of  the  cause,  bo  that  his  interest  on  one  side  is 
counterbalanced  by  his  interest  on  the  other.  ^  But  if  there  is  a 
preponderance  in  the  amount  or  value  of  the  interest  on  one  side, 
this  seems,  as  we  have  already  seen,  to  render  him  an  interested 
witness  to  the  amount  of  the  excess,  and  therefore  to  disqualify 
him  from  testifying  on  that  side.*  Whether  tiie  circumstance 
that  the  witness  has  a  remedy  over  against  another,  to  indemnify 
him  for  what  he  may  lose  by  a  judgment  against  the  party  calling 
him,  is  BufQcient  to  render  him  competent  by  equalizing  his  in- 
terest, is  not  clearly  agreed.  Where  his  liability  to  costs  appears 
from  his  own  testimony  al<me,  and  in  the  same  mode  it  is  shown 
that  be  haafundt  in  his  hands  to  meet  the  charge,  it  is  settled 
that  this  does  not  render  him  incompetent.'  So,  where  he  stated 
that  he  was  indemnified  for  the  costs,  and  considered  that  he  had 
ample  leeurity.  *     And  where,  upon  this  objection  being  taken  to 


•t  law.     WTDdham  «.  Chetwjad,  1  Batr.  41*. 

*  I  Phil.  Evid.  146. 
>  Sayra,  S  39S.    See  also  Cushman  o.  Loker,  S  Maai.  108 ;  BmelaOQ  «.  Proridenca 

Rat  Minnf.  Co.,  12  Man.  237  ;  Roberta  v.  WhiCing,  18  Masa.  1S6  ;  Rice  v.  Anatin, 
17  Maaa.  197;  Prince  f.  Shepard,  9  Pick.  17fi  ;  Lewia  e.  Hodgdon,  8  Shenl.  267- 

*  Supra,  §9  S91,  Sas,  and  caset  there  cited.  Whete  the  mtereiit  of  the  witness  ia 
prima  fndt  l»laDC«d  between  the  parties,  the  poaaibitit;  of  a  better  defence  against 
one  than  the  other  will  not  prevent  hia  being  awom.  Starkweather  «.  Mathew^  % 
Hill.  ISl. 

*  Cnlline  s.  Cmmmen,  S  Martin,  n.  b.  160 ;  Allen  v.  Hawks,  18  Pick.  79. 

*  Chaffee  *.  Thoouu,  7  Coven,  358  ;  eanira.  Pood  v.  Hartwell,  17  Pick.  S7S,  per 
Shaw,  C.  t. 
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the  witness,  the  party  calling  him  forthwith  executed  a  bond  to 
the  adverse  party,  for  the  payment  of  all  coatB,  with  sureties, 
whom  the  counsel  for  the  obligee  admitted  to  be  abundantly  re- 
sponsible, but  at  the  same  time  he  refused  to  receive  the  bond,  the 
court  held  the  competency  of  the  witness  to  be  thereby  restored; 
observing,  however,  that  if  the  solvency  of  the  sureties  had  been 
denied,  it  might  have  presented  a  case  of  more  embarrassment,  it 
being  very  questionable  whether  the  judge  could  determine  upon 
the  sufGciency  of  the  obligors  so  as  to  absolve  the  witness  from 
liability  to  costs.^  The  point  upon  which  the  authorities  seem  to 
be  conflicting  is  where  there  is  merely  a  right  of  action  over,  irre- 
spective of  the  solvency  of  the  party  liable ;  the  productiveness  of 
the  remedy,  in  actual  satisfaction,  being  wholly  contingent  and 
uncertain.  But  in  such  cases  the  weight  of  authority  is  against 
the  admissibility  of  the  witness.  Thus,  in  an  action  against  the 
sheriff  for  taking  goods,  his  oGficer,  who  mode  the  levy,  being 
called  as  a  witness  for  the  defence,  stated  upon  the  voir  dire  that 
he  ^ve  security  to  the  sheriff,  and  added  that  he  was  indemni- 
fied  by  the  creditor,  meaning  that  he  had  his  bond  of  indemnity. 
But  Lord  Tenterden  held  him  not  a  competent  witness ;  observ- 
ing that  if  the  result  of  the  action  were  against  the  sheriff,  the 
witness  was  liable  to  a  certainty,  and  he  might  never  get  repaid 
on  his  indemnity;  therefore  it  was  his  interest  to  defeat  the 
action."  So,  where  the  money  with  which  the  surety  in  a  re- 
plevin bond  was  to  be  indemnified,  had  been  deposited  in  the 
hands  of  a  receiver  designated  by  the  judge,  it  was  held  that  this 
did  not  restore  the  competency  of  the  surety  as  a  witness  in  the 
cause  for  the  principal;  for  the  receiver  might  refuse  to  pay  it 
over,  or  become  insolvent,  or,  from  some  other  cause,  the  remedy 
over  against  him  might  be  unproductive.^  The  true  distinction 
lies  between  the  case  where  the  witness  must  resort  to  an  action 
for  his  indemnity,  and  that  in  which  the  money  is  either  subject 
to  the  order  of  the  court,  and  within  its  actual  control  and  cus- 
tody, or  is  in  the  witness's  own  hands.  Therefore  it  has  been 
laid  down  by  a  learned  judge,  that  where  a  certain  sum  of  money 
can  be  so  placed,  either  with  the  witness  himself  or  with  the  court 

>  Brandiges  v.  Hale,  13  Johns,  12S  ;  a.  p.  Lake  v.  Auburn,  IT  Wand.  18  ;  wapra, 
i  3B2. 

*  WhitehoDSG  r.  Atkinson,  3  C.  &  P.  314  ;  Jmrett  v.  Adams,  8  Gre«nl.  30  ;  Puna 
V.  HuBuv,  SShepI.  274. 

I  W&!lftCeT.Tw7niiin,  3  J.  J.  Marsh.  45B-461.  8m  slso  Owen  p.  Huin,  2  Da?,  390, 
404  ;  Brown  v.  LynBh,  1  Paige,  147,  1S7  ;  Allen  n.  Hawks,  13  Pick.  86,  per  Shaw, 
C.  J.  i  SthilUnger  v.  MoCjim,  6  Greeul.  364  ;  KenJaU  ».  Field,  3  ShepL  30 ;  Shelbj 
•.  Smith,  9  A.  K,  Manh,  604.  The  rases  in  which  a  mere  remedy  over  seems  to  haye 
Wn  tliougtit  »iifGi:ient  to  eqnnliie  the  interest  nf  thi  witness,  ate  Mnrtineaa  o.  Wood' 
Und,  2  C.  &  P.  es  i  Bonks  v.  Kain,  Id.  m  ;  Gtegoij  v.  Dodge,  II  Wend.  SBS. 
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anU  its  officers,  onder  a  proper  rale  directii^  and  oontroUing  its 
application  accordii^  to  the  ereat,  as  tiiat  the  interest  creating 
the  disability  may  be  met  and  extii^ished  before  the  vitnesa  is 
or  can  be  danini&ed,  it  shall  be  considered  as  balancing  or  ex- 
tinguishing that  interest^  so  as  to  restore  the  competency  of  the 
witness.' 

§  421.  ObjMtton  on  aoooont  af  InMrMt.  In  regard  to  tlie  time 
of  taktj^  the  cJyeetion  to  the  competency  of  a  vitoess,  on  the 
ground  of  interest,  it  is  obvious  tlia^  from  the  preliminary  nature 
of  the  objection,  it  on^t  in  gmeral  to  be  taken  before  the  vit- 
ness  is  examined  in  chiet  If  the  party  is  avare  of  Ihe  existence 
of  the  interest,  he  will  not  be  permitted  to  examine  the  witness, 
and  afterwards  to  object  to  his  competency  if  he  should  dislike 
his  testimony.  He  has  his  election,  to  adimit  an  interested  per- 
son to  testify  against  him  or  not;  but  in  this,  as  in  all  other 
cases,  the  election  must  be  made  as  soon  as  the  opportunity  to 
make  it  is  presented ;  and  failing  to  make  it  at  that  time,  he  is 
presumed  to  have  waived  it  for  ever.'  But  he  is  not  prevented 
from  taking  the  objection  at  any  time  during  the  trial,  provided 
it  is  taken  as  soon  as  the  interest  is  discovered.'  Thus,  if  dis- 
covered during  the  examination  in  chief  by  the  plaintiff,  it  is  not 
too  late  for  the  defendant  to  take  the  objection.*  But  if  it  is  not 
discovered  until  after  the  trial  is  concluded,  a  new  trial  will  not, 
for  that  cause  alone,  be  granted;*  unless  the  interest  was  known 
and  concealed  by  the  party  producing  the  witness.'  The  role  on 
this  subject,  in  criminal  and  civil  cases,  is  the  same.*  Formerly, 
it  was  deemed  necessary  to  take  the  objection  to  the  competency 
of  a  witness  on  the  voir  dire  ;  and  if  oftce  sworn  in  chief,  he  could 
not  afterwards  be  objected  to,  on  the  ground  of  interest  But  the 
strictness  of  this  rule  ia  relaxed ;  and  the  objection  is  now  usually 
taken  after  he  is  sworn  in  chie^  but  previous  to  his  direct  ex- 
amination It  is  in  the  discretion  of  the  judge  to  permit  the  ad- 
verse party  to  cross-examine  the  witness,  as  to  his  interest,  after 
he  has  been  examined  in  ohief ;  but  the  usual  course  is  not  to  allow 

•  Pond  u.  Hartwell,  IT  Tick.  289,  273,  pw  Sh«w,  C.  J. 

1  Donebon  t.  Taylor,  8  Piok.  890,  898:  Belchsr  «.  Mafm*r.  1  I^e*  ^-  Cu.  110. 

*  Btona  V.  Blackburn,  1  Eap.  87  ;  1  Staric  End.  1S4  ;  Skortleff  «.  Willard,  19  Pkk. 
202  ;  Honfort;  v.  Bowland.  8S  N.  J.  Eq.  188.  Where  a  pwty  hai  baeo  folly  appriasd 
of  the  grounda  of  ■  witueu'a  incompetencT  hj  the  opentng  speech  of  conosel,  or  the 
ezamliiationiQchief  of  the  witnaaa,  doDbtaMTabeenentertainodat^iriiVtiu,  whethai 
an  objection  to  the  competency  of  a  witneM  can  be  poatpoDod.     1  FhiL  Evid.  IM,  d-(8). 

•  Jneobs  n.  Laytiorn,  II  M.  &  W.  6SS.  And  eae  Tardley  v.  Arnold.  10  U.  4  W, 
141;  SJac.  718. 

•  Turner  v.  Pearte,  1  T.  R.  717 ;  JaekMn  «.  JackwMi,  5  Cowen,  17S. 

*  Nilei  0.  Bnokett,  IS  Mua.  878. 

*  ConmiDUwealth  ».  dntn,  17  Hui.  CSS;  BoMoe'e  CriiD.  Bvid.  Ul. 
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questions  to  be  asked  apoD  the  croas-ezaminatioD,  which  properly 
belong  only  to  an  examiDatio&  npon  the  voir  dire.''  But  if,  not- 
vitfastanding  eveiy  ineffectual  eudearor  to  ezclnde  the  vitness  on 
the  ground  of  incompetency,  it  afterwards  should  appear  inci- 
dentally, in  the  course  of  the  trial,  that  the  witness  is  interested, 
his  testimony  will  be  stricken  out,  and  the  jury  will  be  instructed 
wholly  to  disregard  it "  The  rule  in  equity  is  the  same  as  at  law ;  <> 
and  ^e  principle  applies  with  equal  force  to  testimony  given  in 
a  deposition  in  writing,  and  to  an  oral  examination  in  court  In 
either  case,  the  better  opinion  seenw  to  be,  that  if  the  objection  is 
taken  as  soon  as  may  be  after  tiie  interest  is  discovered,  it  will  be 
heard;  but  after  the  party  is  in  mora,  it  comes  too  late."*  One 
reason  for  requiring  the  objection  to  be  made  thus  early  is,  that 
tiie  other  party  may  have  opportunity  to  remove  it  by  a  release ; 
which  is  always  allowed  to  be  done,  when  the  objection  is  taken 
at  any  time  before  the  examination  is  completed.'^  It  is  also  to 
be  noted  as  a  rule,  applicable  to  all  objections  to  the  reception  of 

I  Eowell  V.  Look,  8  Camplh  14  ;  Odiome  v.  Winklsy,  S  Oallia.  Gl ;  Ferigal  v. 
Ifiohol«OD,  1  Wigbtw.  S4.  The  objection  that  the  witnem  le  the  real  plaintiff;  oagbt 
to  be  taken  on  the  voir  dir*.  Dewdne;  v.  Palmar,  4  M.  &  W.  SM  ;  a.  c  7  DowL 
1T7. 

•  D&Tu  K.  Barr,  B  S.  &  B.  137:  Schillinger  s.  UcCuia,  S  Qreenl.  Stil ;  FUbm  •. 
Wilkrd,  IS  Mua.  879  ;  Etmu  •.  EBton,  1  Petets,  C.  C.  88S  ;  Bntler  v.  Tnfto,  1  SbeiJ. 
S03 ;  Stoat  v.  Wood,  1  Blackf.  71 ;  HitcheU  v.  Hitchell,  11  O.  ft  J.  S88.  The  nnM 
rale  eeemi  applicable  to  all  the  inKtraments  of  eTidence,  whether  oral  or  writteu.  Scrib- 
uer  D.  HcLanghlin,  1  Allen,  S.  B.  579  ;  end  see  Swift  e.  Dean,  S  Johna.  523,  688  ) 
Perigal  V.  NicboleoD,  Wightw.  flS  i  Howell  v.  Lock.S  Campb.ei;  Needhua  v.  SmiOi, 
2  Vera.  Mi.  In  one  easc^  hawerer,  where  the  eiaminstion  of  a  witness  waa  con-- 
clnded,  and  be  waa  diamiaaed  from  the  box,  bnt  waa  afteiwards  recalled  by  the  judge^ 
Ihr  the  purpoee  of  uklng  him  a  qaeition,  it  waa  ruled  by  Gibbt,  C.  J.,  that  it  waa  then 
too  late  to  object  to  hb  oompetency.  Beeehing  t>.  Oower,  1  Holt's  Cos.  SIS  ;  and  ees 
Hvely  V.  Baroea,  4  Denio,  73.  And  in  chancery  it  is  held,  that  where  a  witness  haa 
been  cross-examiiwd  by  a  party,  with  fnll  knowledge  o(  an  otgection  to  bia  competency, 
the  coart  will  not  allow  the  objeeUou  to  be  taken  at  the  hearing.  Flagg  v.  Honn, 
S  Snron.  4S7. 

>  Swift  *.  Dean,  8  Johna.  G28,  SS3  ;  Needham  v.  Smith,  2  Tern.  403  ;  Tanghan  o. 
WottbI,  S  Swaoat.  400.  In  this  ease.  Lord  Eldou  said,  that  no  attention  conld  b« 
given  to  the  evidence,  though  the  intNest  were  not  discovered  nntil  the  last  qnsstion, 
after  hs  haa  been  " cross-ezamined  to  the  bone."  See  Onsley  on  Evid.  SS4-2S6  ; 
t^omn  V.  Dibble,  S  Paige,  2S8  ;  Town  o.  Needbam,  Id.  645,  SSS  ;  Harrison  n.  Court- 
anld,  1  Rasa.  A  M.  423 ;  Moorhoaae  n.  De  Passoa,  Q.  Cooper,  Ch.  Caa.  SOO  ;  s.  c.  19 
Vea.  433.     See  also  Jacoba  v.  Laybonm,  7  Jnr.  GB2. 

1°  Douelaon  v.  Taylor,  S  Pick.  390.  Where  the  testimony  ia  by  depoaitian,  the  ob- 
jection, if  the  inCercat  is  known,  ooght  i^;nlarly  to  he  taken  in  Itmiiu;  and  tb» 
eroaa-exacniuatiou  should  be  made  da  bene  eat,  imder  protest,  or  with  an  ezpresa 
reservation  of  the  richt  of  objection  at  the  trial ;  nnleat  toe  interest  of  tia  witness  ia 
developed  incidentally,  in  hia  teatimony  to  the  merit*.  Bat  the  practice  on  thia  point 
admits  of  conaidemble  Utitude,  in  the  discretion  of  the  judKe.  United  StaCea  n.  One 
Caae  of  Hair  Pencila,  1  Paine,  400  ;  Talbot  v.  Clark,  8  Pick.  Gl ;  Smith  «.  Sparrow, 
11  Jnr.  128  ;  Uabawk  Bank  v.  Atwater,  2  Paise,  G4  ;  Ogle  v.  Paleski,  1  Hoit^s  Caa. 
436  ;  2  Tidd'a  Pr.  SIS.  As  to  the  mode  of  taking  the  objection  in  chancery,  see  1 
HoSbi.  Chan.  489  ;  Oase  ».  Stinsoo,  S  Samn.  806. 

"  Tallman  v.  Dntcher,  7  Wend.  ISO  ;  Doty  v.  Wilson,  14  Johna.  878  :  Wakl  «. 
Iiock,  6  C.  ft  F.  464, 
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evideDce,  tbat  the  grotmd  of  objection  miut  be  diatinctly  stated 
at  the  time,  or  it  will  be  held  vague  and  nugatory.'* 

§  422.  Buoa  Knbjaot  Where  the  objection  to  the  competency 
of  the  witneBB  ariBCs  from  his  own  examinatianf  he  may  be  further 
interrogated  to  facts  tending  to  remove  the  objection,  Uioufj^  the 
testimony  might,  on  other  groundB,  be  inadmisgible.  When  the 
whole  gronnd  of  the  objection  comes  from  himself  only,  what  he 
says  must  be  taken  togetjier  as  he  says  if  Thos,  where  his  in- 
tercBt  appears,  from  his  own  testimony,  to  arise  from  a  written 
instrument,  which  is  not  prodaced,  he  may  also  testify  to  the  oon- 
tents  of  it;  but  if  he  produces  the  instrument,  it  most  speak  for 
itself.*  So,  where  the  witness  for  a  chartered  company  stated 
that  he  had  been  a  member,  he  was  permitted  also  to  testify 
that  he  had  subsequently  been  disfranchised.'  So,  where  a  wit- 
ness called  by  an  administrator  testified  that  he  was  one  of  the 
heirs  at  law,  he  waa  also  permitted  to  testify  that  he  had  released 
all  hiB  interest  in  the  estate.*  And,  generally,  a  witness  upon 
an  esaminatiou  in  court  as  to  his  interest  may  testify  to  the  con- 
tents of  any  contracts,  records,  or  documents  not  produced,  affect- 
ing the  question  of  his  interest'  But  if  the  testimony  of  the 
witness  is  taken  upon  interrogatories  in  writing,  previously  filed 
and  served  on  the  adverse  party,  who  objects  to  his  competency 
on  the  ground  of  interest,  which  the  witness  confesses,  but  testi- 
fies that  it  has  been  released ;  the  release  must  be  produced  at  the 
trial,  that  the  court  may  judge  of  it* 

§  423.  Proof  of  intarmt.  The  mode  of  provw^  the  vniereit  of  a 
witness  is  either  by  his  own  examination,  or  by  evidence  aliunde. 
But  whether  the  election  of  one  of  these  modes  will  preclude  the 
party  from  afterwards  resorting  to  the  other  is  not  clearly  settled 
by  the  authorities.  If  the  evidence  offered  aliunde  to  prove  the 
interest  is  rejected  as  inadmissible,  the  witness  may  then  be  ex- 

^  CnmdeD  v.  Doremiu,  8  Howard,  3.  C.  616,  639;  Elwood  v.  Deifendorf,  G  BwIil 
8.  C.  S98 ;  Can  ».  Dareis,  337. 

1  Abntmnia  v.  Bonn,  i  Burr.  S2SS,  per  Ld.  HansGeld  ;  Bank  of  Utiea  ■>.  MerMnan, 
B  Barb.  Ch.  G28. 

9  Butler  v.  Carrer,  2  Stark.  133.     Sm  also  Bex  >.  Gisbuni,  16  East,  67. 

■  BiiCchara'  CompMij  v.  Jones,  1  £sp.  160.  And  »ee  Bothuu  v.  Swiuglw,  Peake'a 
Cm.  219. 

•  IcRram  «.  Dada,  Land.  Sittinga  after  Uicb.  T.  1S17  ;  1  C.  ft  P.  234,  n.  ;  Wand- 
less  V.  Cswthanie,  B.  B.  Oiiildhall,  1829  ;  1  M.  &  M.  S21.  n. 

<  Miller  s.  Mariner's  Cburch,  7  Oreenl.  SI;  PiSeld  n  Smith,  8  Shepl.  333  ;  Sewell 
V.  Stubba,  1  C.  *  P.  73 ;  Qnarterman  o.  Coi,  8  C.  t  P.  97  ;  Lnnniss  e.  Bow,  2  P.  4 
D.  538  ;  Hays  v.  Richardson,  1  GUI  ft  J.  SeS ;  atebbtni  v.  Sackett,  6  Conn.  268  ;  Bai. 
ter  V.  Kodmun,  3  Pick.  43&  The  case  of  Ooodhaj  v.  Hendiy,  1  H.  ft  H.  319,  >m«r< 
ently  cojUrn,  is  opposed  hj  CarMs  p.  Eadj,  1  C.  ft  P.  234,  and  by  Wandlesa  v.  t^w 
thonie,  1  M.  ft  M.  321,  n. 

«  Soothatd  «.  WiUon,  S  ShepL  iU  ;  Hobut  n.  Battlett,  6  ShepL  1S9. 
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amined  on  the  voir  dire.'^  And  if  the  iritDess  on  the  voir  dire 
Btates  that  he  does  not  kcov,  or  leaves  it  doubtful  vhether  he  is 
interested  or  not,  his  interest  may  be  shown  by  other  eridence.' 
It  has  also  been  held,  that  a  resort  to  one  of  these  modes  to  prove 
the  interest  of  the  witness  on  one  ground  does  not  preclude  a  re- 
sort to  the  other  mode,  to  prove  the  interest  on  another  f^round.^ 
And  where  the  objection  to  the  competency  of  the  witness  is 
founded  upon  the  evidence  already  adduced  by  the  party  offering 
him,  this  has  been  adjudged  not  to  be  snvh  an  election  of  the  mode 
of  proof,  as  to  preclude  the  objector  from  the  right  to  examine  the 
witnesB  on  the  voir  dire.^  But,  subject  to  these  modifications, 
the  rule  recognized  and  adopted  by  the  general  current  of  authori- 
ties is,  that  where  the  objecting  party  has  undertaken  to  prove  the 
interest  of  the  witness,  by  interrogating  htm  upon  the  voir  dire, 
he  shall  not,  upon  failure  of  that  mode,  resort  to  the  other  to  prove 
facts,  the  existence  of  which  was  known  when  the  witness  was 
interrogated.^  The  party  appealing  to  the  conscience  of  the  wit- 
ness, offers  him  to  the  court  as  a  credible  witness ;  and  it  is  con^ 
trary  to  the  spirit  of  the  law  of  evidence  to  permit  him  afterwards 
to  say,  that  the  witness  is  not  worthy  to  be  believed.  It  would 
also  violate  another  rule,  by  its  tendency  to  raise  collateral  issues. 
Nor  is  it  deemed  reasonable  to  permit  a  party  to  sport  with  the 

>  Main  v.  Nemon,  Actlion'a  Cut.  18.     But  a  iritnos  canDot  ba  eieluded  by  proof 
of  hii  ooD  Bdmiraion  tbnt  he  wu  interested  in  the  »uit     Bates  v.  Byluid,  S  Alahama, 
;  Pierce  v.  Chaee,  3  Mass.  1S7,  i&S  ;  Com  man  wealth  v,  Waite,  6  Hou.  291 ;  Oeartfs 
tnbbs,  13  Shepl.  243. 

Shannon  v.  Commonwraltb.  8  8.  &  R.  444  ;  0 
BenV  of  Columbia  V.  Uagnider,  B  Har.  &  J,  172. 
■  Stebbina  v.  Saukett,  6  Conn.  258. 

*  Bridge  B.  Witlliiigton,  1  Mau.  221,  222. 

*  la  tbe  old  book*,  iuclnding  the  earlier  eilitioni  of  Mr.  Btarkie'a  and  Mr.  Pbillipg'l 
Treatise  on  Evidence,  the  role  is  cleariy  laid  down,  that,  after  an  examination  opon  tbe 
voir  dirt,  no  other  mode  of  proof  can  in  anj  case  be  leaorted  to ;  excepting  only  the 
caM  where  the  interaat  was  dereloped  !□  the  conrae  of  trial  of  the  Issue.  But  to  tb« 
lut  editiaos  of  thoae  work*,  it  is  said,  that,  "  if  the  witness  discharged  himself  on  the 
roir  dirs,  the  pnrty  who  objects  may  still  aupport  his  abjection  by  eridence  ;  "  but  no 
Buthoritv  is  citM  for  the  position.  1  Stark.  Evid,  121 :  PhiL  &  Am.  on  End.  HB  ; 
1  Phil.  Evid.  164.  Mr.  Btarkie  had  previously  added  these  words  ;  "as  part  of  his 
own  case"  (see  2  Stark.  Evid.  p.  76a,  let  ed.)  ;  and  with  this  qualiScation  the  re- 
murk  is  supported  by  authority,  and  is  comet  in  principle.  Tbe  iiuestion  of  compa- 
tency  is  a  collateral  (jnestion ;  and  tbe  rule  la,  that  when  a  nritneiu  u  asked  a  question 
npon  a  collateral  paint,  hia  answer  is  final,  and  cannot  be  contradicted  ;  tbnt  is,  no 
collateral  evidence  is  admissible  for  that  purpose.  Harris  «.  Tippett,  2  Camjib.  6S7  ; 
Philadelphia  &  Tr«nton  Co.  e.  Stlmpaon,  It  Pet^ra,  448,  461  ;  Harris  v.  Wilson,  7 
Wend.  57 ;  Odiome  o.  Winkley,  3  Oallis.  68  ;  Sex  o.  Watson,  2  Stark.  HB-167.  But 
tf  the  evidence,  anlwequently  pven  upon  the  matter  in  isaae,  ehonld  also  prove  the 
witness  interested,  hia  testimony  may  well  be  atricken  out,  withont  violatins  any  tnle; 
Brockbaok  n,  Anderion,  7  H.  &  0.  2K,  SIS.  The  American  conrts  have  followed  tbe 
old  English  rule,  u  etJited  in  the  text.  Bntler  i>.  Bntler,  3  Day,  214  ;  Btebbins  e. 
Sackett,  fi  Conn.  8BS,  261  ;  Chance  «.  Hine,  S  Conn.  231 ;  Welden  e.  Bnck,  Anthon'i 
Cai.  16  i  Cliatfleld  t>.  Uthrop,  0  PUk.  41S  j  Kniav.  Eatoo,  1  Peters,  C.  C.  322  ;  Stoart 
*.  Lak^  88  Maine,  87. 
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conscience  of  a  vitness,  when  he  has  other  proof  of  lis  interest. 
But  if  evideDce  of  his  interest  has  been  given  aliunde,  it  is  not 
proper  to  examine  the  witness,  in  order  to  explain  it  away.' 

§  424.  BaunloaUoa  apon  tha  Tolr  din.  A  witness  is  said  to  be 
examined  upon  the  voir  dire,  when  he  is  sworn  and  examined  as 
to  the  fact  whether  he  is  not  a  partf  interested  in  the  cause.' 
And  though  this  term  was  formerly  and  more  strictly  applied  only 
to  the  case  where  the  witness  was  sworn  to  moke  true  answers  to 
such  questions  as  the  coort  might  put  to  him,  and  before  he  was 
sworn  in  chief,  yet  it  is  now  extended  to  the  preliminary  exami- 
nation to  his  interest,  whatever  may  have  been  the  form  of  the 
oath  under  which  the  inquiry  is  made. 

§  425.  QuMtlon  of  liit«i«at  pr»llmln«ty  and  tor  tiia  eonrt  The 
question  of  interest,  though  involving  facta,  is  still  a  preliminary 
question,  preceding,  in  its  nature,  the  admission  of  the  testimony 
to  the  jury.  It  is  therefore  to  be  determined  by  the  court  alone, 
it  being  the  province  of  the  judge  and  not  of  the  jury.  In  the  first 
instance,  to  pass  upon  its  efficiency. '  Ij^  however,  the  question 
of  fact,  in  any  preliminary  inquiry, —  such,  for  instance,  as  the 
proof  of  an  instrument  by  subscribing  witnesses, — is  decided  by 
the  ju^e,  and  the  same  question  of  fact  afterwards  recurs  in  the 
course  of  the  trial  upon  the  merits,  the  jury  toe  not  precluded  by 
the  decision  of  the  judge,  but  may,  if  they  are  satisfied  upon  tl» 
evidence,  find  tiie  fact  the  other  way.*  In  determining  the  ques- 
tion of  interest,  where  the  evidence  is  derived  aliunde,  and  it  de- 
pends upon  the  decision  of  intricate  questions  of  fact^  the  judge 
may,  in  his  discretion,  take  the  opinion  of  the  jury  apon  thenL* 
And  if  a  witness,  being  examined  on  the  voir  dire,  testifies  to 
facts  tending  to  prove  that  he  is  not  interested,  and  is  thereupon 
admitted  to  testify;  after  which  opposing  evidence  is  introduced, 
to  the  same  facts,  which  are  thus  left  in  doubt,  and  the  facte  are 
materi  al  to  the  issue, — the  evidence  must  be  weighed  by  the  jnry, 
and  if  they  thereupon  believe  the  witness  to  be  Interested,  they 
must  lay  his  testimony  out  of  the  case.' 

§  426.  DIsqtiBllfiaKUoii  ramoTod  by  a  ralaue.  The  competency 
of  a  witness,  disqualified  by  interest,  may  always  be  restored  by 
a  proper  releaie.^    If  it  consists  in  an  interest  vested  in  himael^ 

*  Hott «.  Hicb,  1  Coirni,  618  ;  Sma  «.  Qny,  1  Hiitm,  H.  a.  709. 

^  Tennea  de  U  Ley,  Verb.  P^oytrdirt.  And  sm  Jacobt  v.  Lftybcm,  11  H.  &  W. 
68G,  where  tbe  netare  and  uae  of  an  szuniiiktioti  npoo  the  voir  dirt  are  tttitA  aod  «x- 
pluned  ^  Ld.  AUnger,  C.  B. 

1  Hnnia  i.  Wilson,  7  Wend.  N  ;  tupra,  i  tS. 

'  Rom  f>.  Ooold,  S  Qreenl.  204.  *  Sm  mipra,  1 10. 

*  Walker  ».  Sawyer,  18  N.  H.  191. 

*  Whcra  the  wimeu  prodncas  the  rdeM*  fivin  hit  owu  jiawdwi,  m  put  «C  Ui 
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he  ma;  diveat  himself  of  it  by  a  release,  or  other  proper  ooDTey- 
suce.  If  it  consiflta  in  a  liability  over,  whether  to  the  party  call- 
iDg  him,  or  to  anoUier  person,  it  may  be  released  by  the  person 
to  whom  he  is  liable.  A  general  release  of  all  actions  and  causes 
of  action  for  any  matter  or  thing,  which  has  happened  prerions  to 
the  date  of  the  release^  will  discharge  the  witeess  from  all  lia- 
bility consequent  opon  the  event  of  a  suit  then  existing.  Such  a 
release  from  the  drawer  to  the  acceptor  of  a  bill  of  exchange  was 
therefore  held  sufficient  to  render  him  a  eompetent  witness  for  the 
drawer,  in  an  action  then  pending  by  the  payee  against  him;  for 
the  transaction  waa  already  passed,  which  was  to  la;  the  founda- 
tion of  the  future  liability;  and  upon  all  such  transactions  and 
inchoate  rights  such  a  release  will  operate.*  A  release,  to  qualify 
a  witness,  must  be  given  before  the  testlmcny  is  closed,  or  it 
etnnes  too  late.  Bat  if  the  trial  is  not  ovei^  the  coort  will  per- 
mit the  witness  to  be  re-examined,  after  he  is  released ;  and  it  will 
generally  be  sufficient  to  aak  him  if  hiB  testimony,  already  given, 
10  true;  the  ciroamatancea  under  which  it  has  been  given  going 
imly  to  t^e  credibility.' 

§  427.  Who  mwt  nlMM.  As  to  the  person  by  wJtom  the  release 
thovM  be  given,  it  is  obvious  that  it  must  be  by  the  party  holding 
the  interest  to  be  released,  or  by  some  person  duly  authorized  in 
his  behall  A  release  of  a  bond  debt  by  one  of  several  obligees, 
or  to  one  (rf  several  obligors,  will  operate  as  to  them  alL'  So, 
where  several  had  ^reed  to  bear  the  expense  of  a  joint  undertake 
ii^  in  preferring  a  petition  to  Parliament,  and  an  action  was 
brought  against  one  ot  them,  another  of  the  contractors  was  held 
a  competent  witness  fw  the  defendant,  after  being  released  by 
him;  for  the  event  of  the  suit  could  at  most  only  render  him 


imtimoof.  Id  maver  to  «  qnHUon  put  to  him,  id  axKntlon  needs  not  to  Le  prored  l^ 
the  BDlacribiDg  witaeaata ;  but  it  U  to  be  taken  as  a  put  of  hii  testimoo  j.      It  tba 

aaeitiDa  is  asked  by  the  party  calling  the  witnaM,  who  thannpcn  prodacit  tlia  release, 
ie  jKitj  u  estopped  to  danj  that  it  i«  •  nlid  and  trae  raleosa.  Bat  when  the 
releaae  is  prodooed  or  set  np  bj  the  parW  to  the  salt,  to  aatabliah  hia  own  title,  he 
most  prove  ita  eiecutian  bf  tlie  anbeaiibioj;  witness.  Citizeua'  Bank  v.  Naotncket 
Stsam&Mt  Co.,  2  Story,  IS,  12.  And  see  Hoiie*  p.  Thornton,  8  T.  K.  SOS  ;  Jackwrn 
B.  Pmtt,  10  Johns.  881 ;  CarlUle  d.  Eiuiy,  1  C.  &  P.  28*  ;  Innram  t..  Dada,  Id.  n.  ; 
Onodhky  n.  Hendrr,  1  U.  4  H.  SI9.  See  dloo  Sonthard  v.  Wilwin,  S  ShapL  4S4  ; 
Hall  e.  Steamboat  Co.,  IS  Conn.  819. 

*  Scott  B.  Lifford,  1  Campb.  249,  250 ;  Cartwrlght  >.  Williams,  2  Stark.  S40. 

*  Wake  B.  Lock,  S  C.  &  P.  U4 ;  Tallman  v.  Catcher,  7  Wend.  ISO  ;  Doty  b.  Wilaon, 
U  Jidrna.  878.     And  see  ClaA  s.  Carter,  4  Moore,  207. 

^  Co.  lit  282  a ;  Che«tham  n.  Ward,  1  B.  &  P.  eso.  So,  by  one  of  sSTeral  part- 
Mn,  or  joint  proprietors,  or  owner*.  Whitamore  «.  WaterhooM,  4  C.  &  P.  SS3; 
Eocklesa  v.  UitcheU,  4  Esp.  86  ;  Balklej  v.  Dayton,  14  Johns.  387  ;  Haley  d.  Ood^y, 
<  8b«pl.  906.  Bnt  where  the  interat  of  the  parties  to  the  reoord  ia  Mreral,  a  mleaN 
bj  one  of  them  onl;  i>  not  sufflcieaL  Betta  v.  Jones,  9  C.  &  P.  199. 
TOL.  1.  — M 
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liable  to  the  defendant  for  hie  contribntoiy  share.'  Bnt  if  there 
IB  a  joint  fund  or  property  to  be  directly  affected  by  the  result^ 
the  same  reason  would  not  decisively  apply;  and  some  act  of 
direstment,  on  the  part  of  the  witness  himself,  would  be  neces- 
sary.' Thus,  in  an  action  on  a  charter-party,  a  joint-owner  with 
the  plaintiff,  though  not  a  registered  owner,  is  not  a  competent 
witness  for  the  plaintiff,  unless  cross-releases  are  executed  be- 
tween theuL*  A  release  by  an  infant  is  generally  snfficient  for 
this  purpose ;  for  it  may  be  only  voidable,  and  not  void ;  in  which 
case,  a  stranger  shall  not  object  to  if  But  a  release  by  a  gaar- 
Aiaaadlitemf'  or  by  aprochein  amy^  or  by  an  attorney  of  record,' 
is  not  good.  A  surety  may  always  render  the  principal  a  com- 
petent witness  for  himself,  by  a  release.^  And  it  seems  sufficient, 
if  only  the  costs  are  released.' 

§  428.  Intanau  not  romoT»d  by  ■  lalaue.  Though  there  are  no 
interests  of  a  disqualifying  nature  but  what  may,  in  some  man- 
ner, be  annihilated,'  yet  there  are  some  which  cannot  he  reached 
by  a  release.  Such  is  the  case  of  one  having  a  common  right,  aa 
an  inhabitant  v£  a  town;  for  a  release  by  him,  to  the  other  in- 
habitants, will  not  render  him  a  competent  witness  for  one  of 
them,  to  maintain  the  common  right'  So  where,  in  trover,  tiie 
plaintiff  claimed  the  chattel  hy  purchase  from  B. ,  and  the  defen- 

■  Duka  >.  Pownall,  1  H.  &  Hilk.  4S0  ;  Ranwnn  «.  Eejiee,  9  Coven,  128.  So,  in 
otber  casu  of  lifthility  to  coQtribatiou.  liaylejr  v.  OGbom,  2  Wend.  627  ;  BobertsoD  p. 
Smith,  18  Johns.  460  ;  Gibba  v.  Bryant,  1  Pick.  118  ;  Ames  v.  ■Withington,  8  N.  H. 
115  ;  Csrleton  v.  Whitcher,  6  N.  H.  IM.  One  of  wveral  cnputnen,  not  being  mwd 
with  them,  may  be  rendered  a  competent  witness  far  them  by  their  tvleue.  Lefferta 
V.  De  Matt,  21  Wend.  13S  [ted  vida  Cltne  v.  Little,  6  BIsckf.  48S] ;  but  jvaT€,  if  ha 
onght  not  dso  to  relmiie  to  tbem  bia  intereet  in  the  uaeta  at  the  firm,  bq  far  h  they 
may  be  stTected  by  the  demand  in  controvsrBy.     lb. 

*  Waite  V.  Mt-mil,  4  Grsenl.  102  ;  RichRnlson  v.  Freeman,  fl  Oreenl.  57  ;  1  Holf  • 
Caa.  430,  n.  ;  Anderson  v.  Brock,  3  Oreenl.  213.  The  heir  is  rendered  a  competent 
iritness  Tor  the  administrator,  by  releasing  to  the  ktter  all  his  interest  in  th»  action  : 

Kivided  it  doee  not  appear,  that  there  is  any  real  estate  to  be  affeet«d  by  the  nanlt. 
ynton  o.  Turner,  13  Mass.  8»I. 

*  Jackson  v.  Galloway,  3  C.  &  P.  480. 

'  Rogera  v.  Berry,  10  Johns.  182 ;  Walker  t>.  Feirin,  4  Tt.  E33. 

*  Fraser  v.  Marsb,  2  Stark.  11 ;  Walker  «.  Femn,  «i.  tup. 

'  Unrray  v.  Honse,  11  Johns.  4fi4 ;  Walker  v.  Ferria,  ut.  tup.  

>  Reed  (r.  Boardman,  30  Pick.  441  ;  Haimon  v.  Arthur,  1  Bail.  8S  ;  Wilktd  a. 
Wickham,  7  Wattti,  292. 

*  PerryntBD  n.  Stegnll,  S  C.  ft  P.  197.  See  >1m  Tin  Shaack  v.  Stafford,  IS  Pk^ 
fi66. 

1  In  a  writ  of  entiy  by  a  martgagee,  the  tenant  claimed  nnder  a  deed  fram  the  mott- 

r>r,  subsequent  in  date,  but  prior  in  registtatioD,  and  denied  notice  of  the  mortgi^ 
proTe  that  he  purchased  with  notice,  the  mortiagor  waa  admitted  a  oompetent  wit- 
nens  for  the  mortgagee,  the  latter  haring  released  him  from  M  much  of  the  debt  aa 
ahould  Dot  be  satisfied  by  the  Innd  morh^ged,  and  oorenanted  to  resort  to  the  land  aa 
the  sole  fund  for  payment  of  the  debt     Ifoward  ■.  Chadboume,  fi  GreenL  IS. 

*  JacobaoD  v,  FoautaiQ,  S  Johna.  170  ;  Abbj  v.  Qoodrioh,  8  Day,  483 ;  »wra, 
|40e. 
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dact  claimed  it  under  a  pnrchase  from  W.,  vho  had  previously 
bought  it  from  B.,  it  was  held  that  a  release  to  B.  from  the  de- 
fendant Tould  not  render  him  a  competent  witnees  for  the  latter; 
for  the  defendant's  remedy  vaa  not  against  B.,  but  against  W. 
alone."  And  in  the  case  of  a  covenant  real,  running  with  the 
land,  a  release  by  the  covenantee,  after  he  has  parted  with  the 
estate,  is  of  no  avail ;  no  person  but  the  present  owner  being  com- 
petent to  release  it*  Where  the  action  is  against  the  surety  of 
one  who  has  since  become  bankrupt,  the  bankrupt  isnot  rendered 
a  competent  witness  for  the  surety,  by  a  release  from  him  alone ; 
because  a  judgment  gainst  the  surety  would  still  give  him  a  right 
to  prove  under  the  commission.  The  surety  ought  also  to  release 
the  assignees  from  all  claim  on  the  bankrupt's  estate,  it  being 
vested  in  them;  and  the  bankrupt  should  release  his  claim  to  the 
surplus.'  So,  a  residuary  legatee  is  not  rendered  a  competent 
witness  for  ihe  executor,  who  sues  to  recover  a  debt  due  to  the 
testator,  merely  by  releasing  to  the  executor  his  claim  to  that 
debt;  for,  if  the  action  fails,  the  estate  will  still  be  liable  for  the 
costs  to  ttie  plaintiff's  attorney,  or  to  the  executor.  The  witness 
must  also  release  the  residue  of  the  estate;  or,  the  estate  must 
be  released  from  all  claim  for  the  costs.* 

§  429.  Deliverr  of  leleua  not  necBHuy.  It  is  not  neceSSarif 
that  the  release  be  actually  delivered  by  the  releasor  into  the 
hands  of  the  releasee.  It  may  be  deposited  in  court,  for  the  use 
of  the  absent  party.'  Or,  it  may  be  delivered  to  the  wife,  for  the 
use  of  the  husband.^  But  in  such  cases  it  has  heen  held  neces- 
sary that  the  deliveiy  of  the  release  to  a  third  person  should  be 
known  to  the  witness  at  the  time  of  giving  his  testimony.'  The 
.objection  of  interest,  as  before  remarked,  proceeds  on  the  pre- 
sumption that  it  may  bias  the  mind  of  the  witness ;  but  this  pre- 
sumption is  taken  away  by  proof  of  his  having  done  all  in  his 
power  to  get  rid  of  the  interest.*  It  has  even  been  held,  that 
where  the  defendant  has  suffered  an  interested  witness  to  be  ex- 
amined, on  the  undertaking  of  the  plaintiff's  attorney  to  execute 


*  Pnrjpiiuui  D.  StsKgall.  S  Bing,  369. 

*  B*k«t  r.  Tyiwhitt,  4  Csmpb.  27. 
1  Perry  it.  I^emtDS,  3  N.  C.  Law  Ri 


1  Perry  i>.  fneming,  3  N.  C.  Law  RepoB.  4S8 ;  Lily  v.  Eltxmillm,  1  TMtea,  SO  ; 
H»tthewa  v.  Harchant,  3  Dst.  &  Bat  40  ;  Brown  o.  Brown,  5  Ala.  COS.  Or,  it  may 
be  delivered  to  the  tittomty.     8tev«naon  v.  UndeeCt,  10  N.  H.  33S. 

*  VftQ  Deusen  v.  Frink,  IS  Pick.  449 ;  Peaceable  v.  Keep,  1  Yeates,  670. 

*  Beymonr  t>.  Strong,  4  Hill,  365.  Whether  the  belief  of  tbe  witness  as  to  bis 
interait,  or  the  imptenloD  ander  which  he  testifies,  can  go  further  than  to  effect  tbe 
nedibiliCv  of  his  teatimany,  qtuBrt  ;  and  see  mpra,  §§  S67,  388,  419. 

*  Ooodtitle  ti.  Welford,  1  l)oug.  ISO,  141,  p«r  Ashlianit,  J. 
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■  release  to  him  after  the  trial,  which,  after  a  Terdlct  for  the 
plaintiff,  be  refooed  to  exeoate,  this  wai  no  aafficient  cause  for 
a  new  trial ;  for  the  witneu  had  a  remedy  oa  the  midertakiiig.* 
Bat  the  vitnew,  iu  auch  cases,  will  not  be  pennitted  to  proceed 
with  his  testinKmy,  even  while  the  attoroey  is  preparing  or  amend- 
ing the  release,  withoat  tiie  consent  of  the  advene  party.* 

{  430.  Othar  mo6am  of  nrntoring  aanpetaDorr.  There  are  ot^tr 
modeMf  besides  a  release,  in  which  the  competency  <^  an  inter- 
ested witness  may  be  restored.  Some  of  those  modes,  to  ba 
adopted  by  the  wibiess  himself,  have  already  been  adverted  to;  > 
namely,  where  he  has  assigned  his  own  interest,  or  done  all  in  his 
power  to  assign  it ;  or,  where  he  refuses  to  accept  a  release  ten- 
dered to  him  by  another.  So,  where,  being  a  legatee  or  distribo- 
tee,  he  has  been  folly  paid.'  An  indorser  is  made  a  competent 
witness  for  the  indorsee,  by  striking  off  his  name  from  the  back 
of  the  note  or  bill ;  but  if  tjie  bill  is  drawn  in  sets,  it  must  appear 
that  hia  name  ia  erased  from  eaeh  one  of  the  set,  even  thoo^ 
one  of  them  is  missing  and  is  supposed  to  be  lost;  for  it  may  b« 
in  the  hands  of  a  bona  fide  holder.*  A  guarantor,  also^  i>  rot- 
dered  a  competent  witness  for  the  creditor,  by  delivering  up  tho 
letter  of  guaranty,  with  permission  to  destroy  it.*  And  this  may- 
be done  by  the  attorney  of  the  party,  his  relation  as  such  and  tiie 
possession  of  the  paper  being  snfficient  to  justify  a  presumptdok 
of  authority  for  that  purpose.*  The  bailor  surety  of  another  may- 
be rendered  a  competent  witness  for  him,  as  we  have  already  aeen, 
by  substituting  another  person  in  his  stead ;  which,  where  the  stipa- 
lation  is  entered  into  in  any  judicial  proceeding,  as  in  the  case  of 
bail,  and  the  like,  the  court  will  order  upon  motion.  The  same 
may  be  doas  by  depositing  in  court  a  sufficient  sum  of  money ;  or, 
in  the  case  of  bail,  by  a  surrender  of  the  body  of  the  prlncipaL' 
So,  where  the  liability,  which  would  have  rendered  the  witnesa 
incompetent,  is  dischaiged  by  the  operation  of  law;  as,  for  ex- 
ample, by  the  bankrupt  or  the  insolvent  laws,  or  by  the  statute  of 
limitations.'    Where,  in  trespass,  several  justifications  are  mt 

*  Hetnmiiig».  Engliih,  1  Cr.  H.  & B.  G6B  ;  B.  o.  ti  Trrwh.  ISIi. 

*  Dotj  B.  WUaon,  11  Jidms.  878.  >  Supra,  {  4ie. 

'  Clarke  e.  Qannoii,  Bj.  ft  M.  SI  ;  Oebhait  «.  8hiiLdl«,  16  8.  &  B.  SSG. 

*  Steinioet*  «.  Carrey,  1  DaU.  284. 

*  Hprehants'  Bisk  r.  Spicer,  6  Wsud.  448. 

*  Ibid.  ;  Watson  v.  Mctaren,  189  Wend.  6G7. 

<  Supra,  S  SB2,  n.  (1);  Bailey  «.  Hale,  8  C.  &P.  GflO;  b.  a  1  Mood.  411.  tSO  ; 
Leagett  V.  Boyd,  8  Wend,  879 ;  Tompkina  b,  Cnrtie,  S  Cowea,  251 ;  Qnj  ■.  Totug, 
1  Super,  88  ;  AUcm  v.  Hawki,  18  Pick.  7S;  Beckley  f.  FreeouD,  16  Pick.  4681 
Pearcay  v.  Flaming,  G  C.  &  P.  G03  ;  Lees  v.  Bmitb,  1  M.  ft  Bob.  829  ;  Comitock  » 
Pate,  S  Bob.  (La.)  440  ;  Traaer  v.  Hardina,  3  Kerr,  S4. 

'  Miimj  «.  Jndah,  S  Coww,  434 ;  Ladlow  v.  Union  Ini.  Co,,  3  8.  ft  B.  11&; 
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up  in  bar,  one  of  which  is  a  prescriptive  or  cuBtomaT7  right  in  all 
the  inhabitants  of  a  certain  place,  one  of  those  inhabitants  mar 
be  rendered  a  competent  witness  for  the  defendant,  by  his  waiv- 
ing that  branch  of  the  defence."  lu  trover  by  a  bailee,  he  may 
render  the  bailor  a  competent  witness  for  him,  by  agreeing  to 
allow  him,  at  alt  events,  a  certain  sum  for  the  goods  lost'  The 
assignee  of  a  chose  in  acticm,  who,  having  commenced  a  suit  upon 

'  ^t  in  the  name  of  the  assignor,  has  afterwards  sold  and  trans- 
ferred his  own  interest  to  a  stranger,  is  thereby  rendered  a  com- 

[peteut  Titnesa  for  the  plaintiff.'*^  But  the  interest  which  an 
informer  has  in  a  statute  penalty  is  held  not  assignable  for  that 
purpose.''  So,  the  interest  of  a  legatee  being  assigned,  he  is 
thereby  rendered  competent  to  prove  the  will ;  though  the  pay- 
ment is  only  secured  to  him  by  bond  which  is  not  yet  due.'^  So, 
a  stockholder  in  any  money-corporation  may  be  rendered  a  com- 
petent  witness  for  the  corporation,  by  a  transfer  of  his  stock, 
either  to  the  company  or  to  a  stranger ;  even  though  he  intends  to 
repossess  it,  and  has  assigned  it  merely  to  qualify  himself  to  tes- 
tify; provided  there  is  no  agreement  between  him  and  the  as- 
signee or  purchaser  for  a  reconveyanca '^  Where  a  witness  was 
liable  to  the  plaintiff's  attorney  for  the  costs,  and  the  attorney 
had  prepared  a  release,  in  order  to  restore  his  competency  in  case 
it  should  be  questioned,  but,  no  objection  being  made  to  the  wit- 
ness, he  was  examined  for  Vba  plaintiff  without  a  release,  this 
was  considered  as  a  gross  imposition  upon  the  court;  and  in  a 
subsequent  action  by  the  attorney  against  the  witness,  for  his 
costs,  he  was  nonsuited."  These  examples  are  deemed  sufficient 
for  the  purpose  of  illustrating  this  method  of  restoring  the  com- 
petency of  a  witness  disqualiEed  by  interest. 

United  SUtn  ti.  Smith,  i  Dkjr,  121  ;  Qoiml^  v.  Wioth,  8  H.  &  J,  340 ;  UatTAj  n 
lUrth,  9  HsTW.  290. 

'  Prawit  B.  Tilly,  1  0.  ft  P.  HO. 

*  Maine  Stsgi  Oo.  s.  Longltr,  3  ab«pL  UL 

»  Sonlden  r.  Van  ReaotlRsr,  9  Wand.  393. 

u  Commonwealth  v.  HRrgeaheimer,  1  Ashm.  41S. 

»  MellroyB.  Mcllroy,  1  R«wl^  488. 

u  Gilbert  e.  Manchester  Iron  Co.,  11  Vend.  027  ;  Utlea  Im.  Co.  a.  Cadwell,  8 
Wend.  SM  ;  Stall  e.  CatskUl  Bftnk,  IS  Wend.  466 ;  Bank  of  UticA  v.  SauOleT,  3 
Coven,  770  ;  Bell  v.  Hnll,  ftc  Bailmy  Co.,  6  H.  ft  W.  701  ;  llliuoia  lai.  Co.  v.  Mar* 
•Mltet  Cd.,  1  Gilm.  236  ;  Union  B^nk  e.  Owen,  1  Humph.  S38. 

M  WilUuiu*.  Ooodwin,  11  Hoore,  343. 
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CHAPTER  m. 

OF  THB  EZAMINATIOM  OP 

g  4S1.  Baaunlnatlon  o(  witnauM.  Harinf^  thiiB  treated  of  the 
means  of  procuriug  the  attendance  of  vitneaees,  and  of  their  com- 
petency,  we  come  dot  to  coosider  the  manner  in  which  they  are 
to  be  examined.  And,  here,  in  the  first  place,  it  is  to  be  observed, 
that  the  subject  lies  chiefly  in  the  discretion  of  the  judge,  before 
whom  the  cause  is  tried,  it  being  from  its  very  natrn^  susceptible 
of  but  few  positive  and  stringent  rules.  The  great  object  is  to 
elicit  the  truth  from  the  witness ;  but  the  character,  intelligence, 
moral  courage,  bias,  memory,  and  other  circumstances  of  wit.- 
neases  are  80  various,  as  to  require  almost  equal  variety  in  the  man- 
ner of  interrogation,  and  the  degree  of  its  intensity,  to  attain  that 
end.  This  manner  and  degree,  therefore,  as  well  as  the  other 
circumstances  of  the  trial,  must  necessarily  be  left  somewhat  at 
large,  subject  to  the  few  general  rules  which  we  shall  proceed  to 
state ;  remarking  only,  that  wherever  any  matter  is  left  to  the 
discretion  of  one  judge,  his  decision  is  not  subject  to  be  reversed 
or  revised  by  another. 

§  432.  "Wlietlier  aoparBtely,  b  mstter  of  dlaoreUoo  wltb  th«  ootm. 
If  the  judge  deems  it  essential  to  the  discovery  of  truth,  that  the 
witnesses  should  be  examined  out  of  the  hearing  of  each  other,  he 
will  so  order  it  This  order,  upon  the  motion  or  suggestion  of 
either  party,  is  rarely  withheld ;  but,  by  the  weight  of  authority, 
the  party  does  not  seem  entitled  to  it  as  a  matter  of  right.i(a) 


(n)  Pennimiin  v.  Hill,  24  W.  R.  24B  ;  sod,  1  F.  *  F.  184  ;  Chamock  o.  Dewinipi, 

Ni-l8on  V.  State,  2   Swan  (Teno. ),  B37  ;  3  C.  k  K.  S78)  ;  yet  in  Pennimui  s.  Hill, 

BL^aawav  n,  Conyne,  3  Chand.  214  ;  Mc-  mpra,  it  was  snid  tiut  ths  cmirt  might. 

Guff  B,  'Stste,  88  Al«,  147 ;  Cf,  Heath  v.  iii  its  disoretion,  order  even  ths  ptrtj  to 

Sute,  7  Tei.   App.  464.     The  court  will  withdraw.      Cf.  Rj«j>  v.  Conch,  86  Ala. 

I,  who  is  also  a  party,  S44.     Ths  court,  altar  niing  that  ths 


to  withdiBW  while  affidarits  are  beinp;  resd,  witneasn  shall  be  eicladed  froiD  the  coart. 

when  he  may  have  «een  the  afBdarita  pra-  room  except  the  one  Under  examinatioti, 

Tioasly,  becalLte  the  precaution  would  be  may  in  ita  discretion  permit  eiesptione  to 

uselesa.     Panniman  v.  Hill,  aupra.    Qen-  the  rule  and  allow  some  of  the  witnesses 

erally  speaking,  a  party,  who  ie   alao  a  to  remnin  in  the  court-room.      Kilsy  s. 

witness,  mav  remain  in  coart  and  need  not  State,  68  Ala.  198  ;   Bunes  v.  State,  8S 

withdraw  with  the  others  (Selfe  s.  Uaoo-  Alft.  201. 
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The  course  in  such  caaes  is  either  to  require  the  names  of  the 
^111168868  to  be  stated  by  the  coansel  of  the  respective  parties,  by 
Thom  they  were  summoned,  and  to  direct  the  sheriff  to  keep 
them  Iq  a  separate  room  until  they  are  called  for;  or,  more  usu- 
ally, to  cause  them  to  withdraw,  by  an  order  from  the  bench, 
accompanied  with  notice,  that  if  they  remain  they  will  not  be 
examined.  In  the  latter  case,  if  a  witness  remains  in  court  in 
violation  of  the  order  even  by  mistake,  it  is  in  the  discretion  of 
the  judge  whether  or  not  he  shall  be  examined.^  (b)  The  course 
formerly  was  to  exclude  him ;  and  this  is  btill  the  indexible  rule 
in  the  exchequer  in  revenue  cases,  in  order  to  prevent  any  impu- 
tation of  unfairness  in  proceedings  between  the  crown  and  the 
subject.     But  with  this  exception,  the  rule  in  criminal  and  civil 

^  Lord  C.  J.  Holt,  in  R«i  t>.  Ymghui,  Id.  491,  and  br  Sir  Michael  Foater,  in  Rez  t>. 
Oomiere,  17  Howell,  St.  Tr.  1015.  See  bIsd  I  Stark.  Erid.  16S  ;  Beamon  v.  Ellice,  i 
C.  &  F.  585,  par  Taunton,  J. ;  State  v.  Sparrow,  3  Murphy,  487.  The  rule  ia  stated 
by  Fortescue,  in  tbeta  worda :  "  £t  ai  necesaitaa  exot^erit,  (uridaatur  testes  hujusraodi, 
donee  ipei  deposuerint  qtllci^uid  Telint,  ita  quod  dictum  uaiua  non  docebit  aut  conci- 
tabit  eornm  alium  ad  consiiiiiliter  testificandum. "  Fortasc  De  Laud.  IiPg.  Aug),  c  2S, 
Thil,  however,  does  not  neceaaarily  exaluda  the  right  of  the  court  to  determine  wliether 
there  is  soy  need  or  a  separate  ezaniination.  Mr.  Phillips  states  it  only  as  the  unifonn 
coatsa  of  practice,  thst  "the  court,  on  the  application  of  counael,  will^ordar  the  wit> 
uasMa  an  Wh  sidea  to  wiUidruw."  S  Phil.  Evid.  86S.  And  aee,  accordtnsly,  Williams 
r.  Halle,  1  Sid.  131 ;  Swift  oo  Erid.  512.  Id  Taylor  t>.  UwsOQ,  8  C.  &  P.  E13,  Best, 
C.  J.,  regretted  that  the  rule  of  parliamontary  pmotice,  which  eioludea  all  witnesaea  but 
the  one  under  examination,  waa  not  uuiveraally  adopted.  Bat  in  Southey  v,  Nash,  7 
C.  ft  P.  033,  Alderson,  B.,  expressly  recognized  it  aa  "  the  right  of  either  party,  at 
any  momeat,  to  require  that  the  utieiaudned  witnesses  shaU  leave  the  court."    It  is  a 

!;eneraL  rule  in  the  Scotch  law,  that  iritDexses  should  be  examined  separately  ;  and  it  is 
ounded  on  the  importance  of  having  the  story  of  each  witnesa  fresh  from  his  own  recol- 
lection, UDmicglcd  with  the  impression  received  froin  hearing  the  testimony  of  others 
in  the  same  case.  To  this  rule,  an  exception  is  allowed  in  the  case  of  niedicat  wit- 
nesses ;  but  even  tliose,  on  matteie  of  mediciil  opinion,  are  examined  apart  from  each 
other.     See  Alison's  Practice,  pp.  542-545  ;  Tait  on  Evid.  420. 

1  It  haa,  however,  been  helil,  that,  if  the  witness  remains  in  court,  in  diaohedience 
of  its  order,  his  testimoiiy  cannot,  on  that  ground  alone,  be  excluded  ;  but  that  it  is 
mattsr  for  observation  on  his  evidence.  Chandler  u.  Home,  2iL  k  Bob.  428.  Aa  to 
the  mte  in  the  text,  see  State  v.  Brookshire,  2  Ala.  303,  ace. 

(t)  People  V.  Sam  Lans,  70  Cal.  516 ;  recting  a  separation  of  witnesses,  the  party 
Hey  V.  Com.,  89  Oratt  (Vs.),  916  ;  Cob-  shall  not  be  denied  the  right  of  having  the 
bett  D.  Hudson,  1  E.  &  B.  14.  It  has  witness  testify,  but  the  conduct  of  the  wit- 
even  been  said  to  be  error  to  ezelnde  a  nesa  may  go  to  the  jury  upon  the  question 
witnen  for  nnch  a  cause.  Hubbard  v.  of  hia  credibility.  And  in  Vermont,  it  is 
Hubbard,  7  Oreg.  42.  CT.  Smith  t>.  State,  held  that  the  witness  is  not  thereby  ran- 
4  Lea  (Tenn. ),  4S8.  It  haa  been  decided  dered  incompetent,  but  may  be  proceeded 
in  three  cases  in  Indiana,  that  where  the  against  for  contempt.  State  v.  Ward,  61 
party  is  enl^rely  tree  from  fanlt,  the  testi-  Vt.  17B;  State  v.  Hopkina,  60  Vt,  818  ; 
many  of  a  witness  who  disobeys  an  order  State  o.  Lockwood,  58  Vt.  378  ;  and  in 
of  the  court  cannot  be  excluded.  Davis  Oeoigia  it  has  been  held  that  if  a  witness 
V.  Ttyrd,  S4  Ind.  525  ;  BoA  b.  Andis,  98  nmains  in  the  court-room,  under  the  rule, 
Ind.  59  ;  State  v.  Thomas,  111  Ind.  616.  ha  is  not  thereby  rendered  incompetent. 
In  the  first  of  these  cases  the  true  mle  is  but  may  be  prcieeded  against  for  con- 
(•id  to  be  that  where  a  party  is  without  tempt.  Laaaiter  a.  State,  67  Qeorgia,  739. 
bolt,  and  a  witoeaB  disobeys  sn  order  di<  -^ 
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oases  is  Uie  same. '  (e)  Bat  an  attomer  in  the  eans^  irtiose  per- 
sonal attendance  in  court  is  neoessai?,  is  osnally  excepted  boa 
the  order  to  withdraw.*  The  right  of  excluding  witnesses  for 
disobedience  to  such  an  order,  thoagh  well  establislied,  is  rarelj 
exercised  in  America;*(<2)  bat  the  witness  is  panishable  for  the 
oontompt 

§  488.  Dinot  ""-'"-*«««  When  a  witneas  has  been  dalj 
sworn,  and  his  competency  is  settled,  if  objected  to,"  he  is  first 
examined  by  the  pf^ty  producing  him;  which  ia  called  his  dirtet 
examination.  He  is  afterwards  examined  to  the  same  matters  by 
the  adverse  party;  which  is  called  hia  erotftxaminatum.  These 
examinations  are  condaeted  orally  in  open  court,  midar  the  rego- 
lation  and  order  of  Ihe  judge,  and  in  his  presence  and  that  o£  the 
jory,  and  of  the  parties  and  their  counseL 

§  484.  *•— ^'"g  qnastloiu  not  pttrmlMibi*.  In  the  direct  exami- 
nation of  a  witness,  it  is  not  allowed  to  put  to  him  what  are 
termed  leatii^  quettionsi  that  is,  questions  which  suggest  to  the 
witness  the  answer  deoired. '  The  rule  is  to  be  understood  in  a 
reasonable  sense ;  for  if  it  were  not  allowed  to  approach  the  points 
at  issue  by  such  questions,  the  examinations  would  be  most  in- 
conveniently protracted.  To  abridge  the  proceedings,  and  bring 
the  witaesB  ss  soon  as  possible  to  the  material  points  on  which  he 
is  to  Bpeak,  the  counsel  may  lead  him  on  to  that  length,  and  may 
recapitnlate  to  him  the  acknowledged  facts  of  the  case  which  have 
been  already  established.  The  rule,  therefore,  is  not  applied  to 
that  part  of  the  examination,  which  is  merely  introductory  of  that 
which  IS  material,  (a)  Questions  are  also  objectjooable,  as  lead- 
ing, which,  embodying  a  material  fact,  admit  of  an  answer  by  a 

*  AttonieT-OciMnI  r.  Bnlpit,  9  Price,  4  ;  FaikM- «.  HaWmiun,  8  Btng.  eSS ;  •.  o. 
i  Moore  ft  PiTiie,  ISO ;  Tbomu  «.  Darid,  7  C.  &P.S50;  Bex  *.  CoUey,  1  H.  &  lUk. 
8S9  ;  Beamon  r.  Ellice,  4  C.  4  P.  E8G,  mnd  n.  b. 

*  Everett  B.  Lowdham,  G  C.  &  P.  91 ;  Pomeioy  v.  Bkddelef,  Ry.  ft  K.  430. 

■  See  Anon.,  1  HIU,  B.  C.  &6i,  US ;  StoU  «,  Bpnrow,  8  Unipli.  i87  ;  StrtB  m. 
Brookahite,  3  AU.  803  )  Dy«r  n,  Iforru,  4  Uo.  Eli ;  Keitb  «.  Wibon,  0  Hol  43S. 

*  The  oonne  in  the  3cotoli  eoaHs,  after  a  wituoM  ia  (woni.  la,  flnt,  to  ezunine  him 
in  iitiikUibu*,  —  nnmely,  whether  he  haa  bran  inabnotod  what  to  aay,  or  haa  raoHrad 
or  baa  been  proiuiaed  any  good  deed  for  what  he  U  to  aay,  or  bean  any  ill-will  to  the 
Bdvene  party,  or  haa  any  interest  in  the  cauM  or  conoem  in  eondoadiig  it ;  toMhet 
with  hla  age,  and  whether  be  is  married  or  uo^  uid  the  degree  of  hi*  relatitAahip  to 
the  party  2dndng  bim.     Tait  on  Evid.  4S4. 


(e)  McLean  ».  SUte,  U  Ala.  872.  Bteta,  86  0*.  880 ;  Betta  w.  State,  88  Ga. 

(d)  Plaaaant  v.   SUte.   16  Ark.  084;  606. 
Sartoiioni  v.  8tat^  24  UiBS.   602 ;  Per-         (o)  Sbnlti  «.  State,  E  Tex.  App.  UO  ; 

tet  V.    Suta,   2   Ind.    4S5;    Booki  •.  Lowe ».  Low^  M  Io<ra,  310. 
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simple  negative  or  affirmatiTe.  (b)  An  argomeniatiTe  or  pregnant 
course  of  inteirogatioD  is  as  faulty  as  the  like  course  in  pleading. 
The  iuterrogatoiy  must  not  assume  facts  to  have  been  proved, 
which  have  not  been  proved;  nor,  that  particular  aosvers  have 
been  given,  which  have  not  been  given. '(«)  The  iritneas,  except 
in  certain  cases  hereafter  to  be  mentioned,  is  to  be  examined  only 
to  matters  of  fact  within  his  own  knowledge,  whether  they  con- 
sist of  words  or  actions ;  and  to  these  matters  he  should  in  gen- 
eral be  plainly,  directly,.and  distinctly  interrogated.  Inferences 
or  conclusions,  which  may  be  drawn  from  facte,  are  ordinarily  to 
be  drawn  by  Uie  jury  alone ;  except  where  the  conclusion  is  an 
inference  of  skill  and  judgment;  in  which  ease  it  may  be  drawn 
by  an  expert,  and  testified  by  him  to  the  jury.^ 

§  4S5.  BzeepUoiu.  In  tome  eatea,  however,  leading  queationt 
are  permitted^  even  in  a  direct  examination, — namely,  where  the 
witness  appears  to  be  hostile  to  the  party  producing  him,  or  in 
the  interest  of  the  other  party,  or  unwilling  to  give  evidence ; '  {a) 
or  where  an  omission  in  his  testimony  is  evidently  caused  by  want 
of  recollection,  which  a  so^estion  may  assist,  (b)  Thus,  where 
the  witness  stated,  that  he  could  not  recollect  the  names  of  Ute 
component  members  of  a  firm,  so  as  to  repeat  them  without  sug- 
gestion, but  thought  he  mi^t  possibly  recollect  them  if  suggested 
to  him,  this  was  permitted  to  be  done.'  So,  where  the  transac- 
tion involves  numerous  items  or  dates.  So,  where,  from  the 
nature  of  the  case,  the  mind  of  the  witness  cannot  be  directed  to 
the  subject  of  inquiry,  without  a  particular  specification  of  it ;  as, 

■  Hill  V.  CooidIm,  1  SUtfc.  Erid.  ISS,  n.  fi;  Handley  K  Waid,  Id. ;  Tamej  v. 
State,  8  &II.  &  Hanh.  104. 

•.1  Stuk.  BviiL  1G2  ;  Goodtitle  d.  Ibntt  «.  BraluiD,  1  T.  B.  497. 

>  CUrfce  p.  SstTetT,  Bv.  &  U.  120,  p«r  Beit,  C  3.  \  B«f{>  •■  Chapman,  fi  a  &  P. 
US  ;  Hn.  •.  Ball,  Id.  74S  ;  Reg.  *.  Uurphv,  Id.  2S7  ;  Bank  of  North.  LibertUi  «. 
Davii,  6  Watti  ft  ^i%.  2S£  ;  Tanrtu  a.  Alford,  a  Ala.  878.  LuadLug  queatioiu  are  not 
allowed  ID  Scotland,  even  in  oKna-aaamining.  Tait  on  ETid.  i27  ;  .uuou'a  PractitM, 
HG. 

*  Acerro  d  al.  v.  Patroiii,  1  Stark.  100,  per  Ld.  EUeuboroogh. 

<t)  Bnt  not  nnl«M  thaj  anggot  whieli  Co. ,  1  F.  &  F.  60S.     Tha  mica  regnlatiiig 

aoaver  to  the  dgeired  ona.     Spear  v.  Rioh*  the  examination  of  witneaMa  are  applioablii 

Hdaoii,S7N.  H.9fl.    A  qneitian  M  franwd  on) j  to  the  eiaminatloQ  of  the  witnsM  by 

in  the  alten»tiTe  a*  to  anggsst  the  demred  the  oonnael  of  the  ^artj  vho  oJla  him 

■niwer  ia  leading.     8tate  v.  Johnaon,  39  and  in  whose  Tavor  hu  teatimony  ia  prob. 

I^  An.  717.     See  alao  Wilson  v.  McCul-  abl;  Intended  ;  the  presiduig  judge  tnaj  of 

kmgh,  2S  Pa.  St.  440  ;  EemmarBT  r.  Edel-  conne  interrogate  the  witnesfi  in  any  form 

man.  Id.  148.  and  to  any  extent  ha  may  deem  important 

U)  Carpeutars.  Am1)ta«on,20IU.  170.  to  the  ends  of  jnstioe.    Com.  ».  Qalayan, 

\a)  State  *.  Banner,  M  He.  907  ;  Brad-  B  Allen  (Haai.^,  S71. 
■haw  V.  Comba,  103   111.  43S  ;   Donn  v.  (i)  Cf.  C/Htigu  «.  Dillon,  TO  N.  T. 

ICallen,  78  III.  842  ;  McBride  v.  Wallace,  170. 
«3  Ukh.  4BS  ;  Mutiii  «.  TrsTiUaa^  lu. 
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where  he  is  called  to  contradict  another,  as  to  the  contents  of  a 
letter,  which  is  lost,  and  cannot,  without  su^estion,  recollect  all 
its  contents,  the  particular  passage  may  be  suggested  to  him.' 
So,  where  a  witnesB  is  called  to  contradict  another,  who  bad 
stated,  that  such  and  such  expressions  were  used,  or  the  like, 
counsel  are  sometimes  permitted  to  ask,  whether  those  particular 
expressions  were  used,  or  those  things  said,  instead  of  asking  the 
witneBB  to  state  what  was  said.*  (c)  Where  the  witness  stands  in 
a  situation,  which  of  necessity  makes  him  adverse  to  the  party 
calling  him,  as,  for  example,  on  the  trial  of  an  issue  out  of  chan- 
cery, with  power  to  the  plaintiff  to  examine  the  defendant  him- 
self as  a  witness,  he  may  be  cross-examined,  as  a  matter  of  right.* 
Indeed,  when  and  under  what  circumstances  a  leading  question 
may  be  put,  is  a  matter  resting  in  the  sound  discretion  of  the 
court,  and  not  a  matter  which  can  be  ^signed  for  error."  (d) 

§  436.  'Wltn«M  majr  aasUt  hU  memory.  Though  a  witness  can 
testify  only  to  suoh  facts  as  are  within  his  own  knowledge  and 
recollection,  yet  he  is  permitted  to  refresh  and  attist  his  memoiy, 
by  the  uae  of  a  written  irutru/ment,  memorandum,  or  entry  in  a 

*  Courteen  v.  Toiua,  1  Campb.  43  ;  Edmond*  d.  Wklter,  S  SUrk.  7. 

*  1  Stark.  Evld.  IS2.  Mr.  Phillips  is  of  opinion  that  &e  regular  mods  ahonld 
fint  be  ubausted  in  aucb  cues,  berore  leading  qn«stion>  are  riaortM  to.  PhiL  k  Am. 
OD  Evid.  pp.  Seo,  891  ;  2  PbU.  Evid.  101,  105. 

*  Clarke  v.  Snfery,  Rf.  &  M.  126.  The  potic;  of  tbesa  nilo,  m  wall  m  of  almoet 
•11  other  niles  of  the  common  law  on  the  autiiact  of  evidence,  ia  controverted  in  tbs 
Bationale  of  Judicial  Evidence,  by  Jeremy  BenCham,  —  "a  learned  writer  who  ha* 
devoted  too  much  of  bis  time  to  the  tbeorr  of  jurixpradeDce,  to  know  mncb  o(  the 
pnctical  conaeqaencae  of  the  doctrines  he  baa  publiwed  to  the  world."  For  Beat, 
C.  J.,  in  Hovilli.  Stephenson,  G  Bing.  4B3. 

'  Moody  V.  Rowell,  17  Pick.  4B8.  In  this  case  the  law  on  thia  point  was  thua  stated 
hv  the  learned  Chief  Justice  :  "  The  coDrt  have  no  doubt  that  it  is  nitbia  the  discretion 
of  a  judge  at  the  trial,  under  particular  circumHtances,  to  permit  a  leading  question  to 
be  put  to  one's  own  witness  ;  as  when  be  is  manifestly  reluctant  and  hostile  to  tbs 
Interest  of  the  ^rty  calling  him,  or  where  be  haa  exhausted  his  meinoiy,  without 
stating  the  particular  required,  where  it  is  ■  proper  name,  or  other  fact  which  canaot 
be  aigniticsntly  pointed  to  by  R  funeral  interrogatory,  or  where  the  tritness  is  a  child  of 
tender  years,  whose  attention  can  be  called  to  the  matter  raqnired,  only  by  a  pointed  or 
leading  question.  So  a  judge  may,  in  bis  discretion,  prohibit  certain  leedinf;  questioiia 
from  being  put  to  an  adversary's  witQesB,  where  the  witness  shows  a  atroDg  interest  or 
bias  in  favurof  the  crosa-exaniining  paiiy,  and  needs  only  an  intimation,  tosay  wlutavei 
ia  moat  fsTorable  to  that  party.  The  witness  may  have  parpoaslT  concealed  socb  Uaa 
in  favor  of  one  party,  to  induce  the  other  to  call  him  and  maV<  him  his  witneaa;  or  th« 
party  calling  him  may  be  compelled  to  do  so,  to  prov«  some  nngla  fact  DMeaauy  to  hit 
case.  This  discretionary  power  to  vary  the  general  role  is  to  be  eierciaed  only  an  Ear  a* 
the  pnrposes  of  justice  plainly  require  it,  and  is  to  be  T^ulatal  by  the  ctrcumstanoe*  of 
each  case."    And  *m  Donnell  v.  Jones,  18  Ala.  4B0. 

(e)  Farraers'   Mnt    Fire   Ina.   Ca   v.  43  N.  H.  191;  Com.  v.  Cbansy,  148  HaK 

Bair,  S7  Pa.  St.  121.  8.     Yet  if  tbia  diacretioo  is  ihown  to  have 

{d)  Ohtsen  1-.  Tetrero,  l^  R.  10  Ch.  127,  been  plainly  misosed  and  a  aabataotial  in- 

14  L.  J.  Ch.  1G5  ;  Lavder  v.  Lavder,  G  jury  done  to  a  party,  an  exception  might 

Ir.  C.  L.  K.  27  ;  Wsiker  d.  Donspaagh,  20  be   Uken.      Qunter  i>.   Wataon,   4    Soam 

v.  V.  170 1  Wells  «.  Jscluon,  &c  Co.,  (N.C),  L.  469. 
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book,  and  may  be  compelled  to  do  bu,  if  the  writing  is  present  in 
court.^(a)  It  does  not  seem  to  be  neoeaaary  that  the  writing 
should  have  been  made  by  the  witness  himself,  nor  that  it  should 
be  an  original  writing,  provided,  after  inspecting  it,  he  can  speak 
to  the  facts  from  his  own  recollection.  ^(6)  So,  also,  where  the 
witness  recollects  that  he  saw  the  paper  while  the  facts  were  fresh 
in  his  memory,  and  remembers  that  he  then  knew  that  the  par- 
ticulars therein  mentioned  were  correctly  stated.*  (c)  And  it  is 
not  necessary  that  the  writing  thus  used  to  refresh  the  memory 
should  itself  be  admissible  in  evidence;  for  if  inadmissible  in 
itself,  as  for  want  of  a  stamp,  it  may  still  be  referred  to  by  the 

I  Boed  «.  BMrdmRQ,  20  Pick.  HI. 

'  Doe  s.  Perkins,  S  T.  E.  746,  eipoonded  in  Rex  p.  St.  Mutin'B,  Leicuter,  2  Ad. 

bEl.  215;  Burton f. Plummer,  Id.  Sll;  Barrough  «.  Martin,  2  Csuipb.  112;  Dnchesa 
of  Kiitffiton's  Cue,  20  HoweU'a  St.  Tr.  616;  Henry  v.  Lee,  2  Chitty,  121;  Bambert  r. 
Cohen,  4  ^p.  213.  la  Meigoa  e.  Slmmona,  8  C.  &  P.  75,  Lord  Tsntarden  obserreil, 
that  the  usual  course  irai  not  to  permit  ihe  witneu  to  refreah  his  memory  from  any 
paper  not  of  hia  own  writing.  And  so  is  the  Scotch  practice;  Tait  on  Evid.  133.  But 
a  witneu  has  beea  allowed  to  refnsh  his  memory  from  the  notes  of  his  testimoDy,  takeo 
by  couuse]  at  a  rormer  trial.  Lan-es  o.  Reed,  2  Iiewin,  Cr.  Cas.  1G2.  And  from  his 
deposition.  Smith  v.  MorKSD,  2  M.  &  Rob.  259.  And  from  a  priuted  copy  of  bia 
report  Home  v.  Uaclcenzie.  S  CI.  k  Fin.  628.  And  from  notes  of  another  peiaon'i 
evidence,  at  a  formnr  trial,  eiamined  by  him  during  that  trisl.  Reg.  v.  Philpotts,  6 
Coi,  Cr.  C.  329.  Or,  vithia  two  dsyalsfterwards.  lb.,  per  Erie,  J.  But  the  couneel 
for  the  prisoner,  on  croaa-exsmining  a  witness  for  the  prosecution,  is  not  entitled  to  pat 
the  deposition  of  the  vritneiis  into  his  hand,  for  the  purpose  of  r^reshing  his  memory, 
without  giving  it  in  evidence.     Reg.  tr.  Fon],  Id.  184.  (d) 

■  Burroogh  d.  Martin,  2  Campb.  112 ;  Burton  v.  PlumTner,  3  Ad.  ft  El.  343,  per 
lA.  Denmnn;  Jacob  v.  Lindsay,  1  East,  460;  Downer  v.  Bowell,  24  Tt.  343.  But  see 
Butler  e.  Benson,  1  Barb.  S2S. 

(a)  Ctongh  ».  State,  7  Neb.  820 ;  Peo-  or  docoment*  to  refresh  his  memory.     He 

pie  t.  CottA,  49  Cul.  IftT.      In  all  cases  may  refresh  his  [nemory  M  to  dates  by 

where  accounts  ure  muttitudinous,  the  nile  tiimiug  to  ectriea  on   his  account-book, 

•a  to  personal  knowledge  ia  relaxed.     He  and  may  make  copiaa  ^  sutji  entriea  to 

most  be  permitted  to  out  theitcmsintoan  ose  upon  the  witneaa  stand.     The  entriea 

BCcouDt,  and  to  refresh  his  rrcollection  by  or  msmoninds  are  not  evidence  in  tbem- 

means  of  other  accounts  and  paj^rs  as  to  selves.     They  do  not  go  before  the  juir. 

the  items.     In  a  long  account  of  sales,  a  Their  office  is  solely  to  refresh  the  wit- 

erty  rarely  recollects  nil  the  items  ;  but  ness's  recollection,  and  being  so  refreshed, 

can  be  perfectly  certain  from  his  mnla  the  witness  teatiGes  from  hit  oivn  knovl- 

of  business,  od  Rndiug  tlie  entries  in  his  edgeand  recollection.    Erie  Preserving  Co. 

books,  thst   the   charges   were   correctly  tr.  Miller,  62  Conn.  44S. 

made.     Allegheny  Ins.  Co.  e.  Hanlou,  SI  (e)  Costello  v.  Crowell,  133  Mass.  SSS; 

Leg.  Int.  372.     Anle,  $  93.  Beavy  «.  Deai^m,  IS  S.  H.  351  ;  Web- 

(ft)  Cora.  0.  Ford,  130  Mass,  64  ;   Fo!-  ster  n.   Clsrk,  30  N.  H.   24S ;   State  v. 

tam   v.  Apple   River   Log   Driving   Co.,  Colweli,  3  B.  I.  ISS  ;  Oreen  e.  Caalk,  16 

41  Wis.  602  ;  Stote  v.  Lull,  37  Mc.  246 ;  Md.  SS6. 

Camsron   v.    Blackmsa,    39   Mich.  108;  {d)  But  where  a  witneaa  whose  depo- 

fititteo.  C')1lin^  15  S.  C.  873;  Webster  0.  sition    had    baeu    prerioaaly   taken   waa 

Clark,  SO  N.  H.  245  ;  Putnam  v.  Goodall,  asked  in  cross-eiami nation  what  he  had 

31  N.   H.  419  ;   Convsrae  r.   Hobbs,   64  atnied  in  the  deposition,  he  was  permittad 

N.  H.  42;  Bonnet  e.  Glattfeldt,  120  111.  to  refresh  his  recollection  by  n*     "       ■" 

166;    Watroos  If.  Conninghara,    71    Cal.     a  co]        

S3;  Long  v.  Regen,  110  Pa.  St.  412.     The  19  « 
witMM  need  not  nae 


IS  permittad 


>t  nae  only  origiiud  entiiat 
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witness.*  {«)  But  There  thewitcess  neither  recollects  the  fact, 
nor  remembers  to  have  recognized  the  written  statement  as  tme, 
and  the  writing  was  not  made  b;  him,  his  testimony,  so  far  as  it 
is  founded  upon  the  written  paper,  is  but  heanay;  and  a  witness 
can  no  more  be  permitted  to  give  evidence  of  his  inference  frtan 
irttat  a  third  persim  has  written,  than  from  what  a  third  person 
has  said.* 

§  487.  When  writlaga  tamj  ba  oMd  to  ualat  mmaotf.  Hie  cases 
in  which  writings  are  permitted  to  bo  used  for  this  purpose  may 
be  divided  into  three  classra.  (1.)  Where  the  writing  is  used 
only  for  the  purpose  of  assisting  the  memory  of  the  witness.  In 
this  case,  it  does  not  seem  necessary  that  the  writing  should  be 
produced  in  court,^(a)  though  its  absence  may  afford  matter  of 
observation  to  the  jury ;  for  the  witness  at  last  testifies  from  his 
own  recollection.  (&)  (2.)  Where  the  witness  recollects  having 
seen  the  writing  before,  and  though  he  has  now  no  independent 
recollection  of  the  facts  mentioned  in  it^  yet  he  remembers  that^ 
at  the  time  he  saw  it^  he  knew  l^e  contents  to  be  correct  (c)  In 
this  case,  the  writing  itself  must  bo  produced  in  courts  in  order 

*  Hangluus  v.  Hvbfaud,  SB.  ft  C  li ;  KwHJngtWi  «.  Inglii,  S  Eu^  ST3  ;  twrm, 
H  BO.  338  (and  pad,  U  MS-W)- 

•  3  Phil.  Erid.  lis. 

1  SeiuingbtD  «.  loglu,  8  Eut,  278 ;  Barton  t>.  Plmnmar,  B  Ad.  k  EL  311. 

(c)  yor,  If  adDitnlble,  nted  It  %e  T««d  dcntl;  retcntiTe  iritliDiit  depending  tm 

totiiejnrr.     Raynor  ■.  Norton,  81  Micb.  meniomnds,  tind  even  moDioruidi  would 

SIO.     It  li  held  in  Ne*  York,  that  if  a  not  bring  the  transaction  to  present  recol- 

witnsM,  after  rsfrei^ing  hia  nanioiy  by  a  laction.     In  such  oaae^  if  the  wibieaa  on 

writing  tcatiOaa  fram  peraonal  raoolleotiaii,  looking  at  the  wiitili£  la  able  to  teati^ 

the  wndng  cannot  be  eiTm  in  Gridenoo.  that  he  kuon  the  tnuaction  took  t'lac^ 

Flood  >.  Mitchell,  08  N.  Y.  S07  ;  Wigh^  though  ha  haa  no  [mnnt  memoi;  of  it.  hia 

mar  k  Orarhiser,  8  Dalj,  283.-  tettinionj  is  adniiadble."      In   Reg.    *. 

(a)  Bnt  aee  Haniaon  c.  Hiddleton,  11  Langton,  L.  R.  9  Q.  &  Div.  SS6,  ML.  J. 

"  ■  ■"  -—  ....  ".  .~  j£_  g^  jgj^  jjjg  following  were  the  facta : 
LangtoD  waa  a  tima-keepei  in  a  collieiT, 
and  It  irat  hia  dnty  to  nuka  ont  a  liat  of 
the  daya  worked  t^  the  workmai  and  gi*a 

.  Vincent,  12  Cnsh.  (Haaa.)  B8.  it  to  a  clerk,  who  antared  it  in  the  ttiM- 

fio    in     Dugui   ti.    MBhooer,    II    Allen  book,  a«dalw  the  wagaa  doe  for  the  wotk. 

(Hau.),   B72  ;   a  witneaa  was  allowed   to  On  pa7'4*;,   die   tine-keeper,  I^net^ 

teiUf;tothedeliTerYorKoodB,afterloaktug  read  the  number  of  days  to  the  pay-ck^ 

at  a  tnemonndum  Wk,  in  which  entries  who  raid   the  wage*  aocordinglv.      The 

were  made  by  him  in  the  ordinary  course  pay-clerk  alco  mw  the  entriea  id  the  time> 

of  bnsineBs,  thoafih  he  had  no  recollection  Dook,  while  the  time-keeper  was  reading 

of  the  delirery.    Thecomtciteathesecond  them  ont.     On  the  trial  of  an  indictment 

nle  of  Mr.   Qreenleof  given  above,  and  aminut  Langton  for  obtaining  money  by 

■iTa,  "  It  is  obvians  that  thi*  spedei  of  luae  pretencei,  it  wu  held  tmt  the  pay< 

endence  mnit  be  admissible  in  regard  to  olerk  might  rel^eah  hi*  memory  by  refai- 

number^   dates,  sales   and   deliveries   of  ring  faj  the  entries  in   the  time-book   to 

goods,  payments  and  receipts  of  money,  prove  the  money  paid  by  him  to  the  warit> 

■cconnts  and  the  like,  in  respect  ti>  which  men.     Cf.  Davis  n.  Allen.  0  Gray  (Maaa.)^ 

DO  nenwiy  conld  be  expected  to  be  auffi.  SaS;  St^  «.  Oninea,  Ir.  Oir.  B^  187> 
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l^t  &e  other  party  may  crotn-ezominej  not  that  sach  imtiiig  is 
thereby  made  evidence  of  itself;  bat  that  the  other  party  may 
have  the  benefit  of  the  witnew's  refreshiag  his  memory  by  every 
part.*((i)  And  for  the  same  reason,  airitneas  is  not  permitted 
to  refresh  his  memory  by  extracts  made  from  oQier  writings.' 
(8.)  Where  the  writing  in  question  neither  ia  recognized  by  the 
witness  as  one  which  he  remembers  to  have  before  seen,  nor 
awakens  his  memory  to  the  recollection  of  anything  contained  in 
it;  but,  nevertheless,  knowing  the  writing  to  be  genuine,  his 
mind  is  so  convinced,  that  he  is  on  that  ground  enabled  to  swear 
positively  as  to  the  &ct  An  example  of  this  kind  is,  where  a 
banker's  clerk  is  shown  a  bill  of  exchange,  which  has  bis  own 
writing  upon  it,  from  which  he  knows  and  is  able  to  state  posi- 
tively  that  it  passed  through  his  hands.  So,  where  an  ^ent 
made  a  parol  lease,  and  entered  a  memorandum  (^  the  terms  in 
a  book  which  was  prodoced,  but  the  agent  stated  that  he  had  no 
memory  of  the  transaction  but  from  the  book,  without  which  he 
should  not,  of  his  own  knowle^^  be  able  to  speak  to  the  fact, 

■  Supra,  gg  lis,  136;  Rex  e.  SL  HsTtin'a,  Leiaetter,  3  Ad.  k  EL  21G,  per  Fktteaoii, 
J.;  Sinclair  t.  StBTeniDD,  1  C.  &P.  582;  ■.  a  3  Biofr.  51S  ;  «.  o.  10  Mo(ire,M;  Lovd 
r.  Fraahfleld,  2  C.  &  P.  S25  )  ■.  o.  9  D.  &  K  19.  If  tha  paper  ia  thoim  to  the  -wit- 
nen,  directly  to  prove  the  huidwriting,  it  has  been  rnled  tnat  the  other  party  haa  not 
therefore  a  nght  to  tue  it.  Sinclair  v.  ScaTeiuon,  rupra.  Bat  the  contnir  nu  due* 
bean  held,  by  Bosaoqaet,  J.,  ia  RoaMll  v.  Bider,  fl  C.  ft  P.  IIS,  and  with  good  reaaou; 
Tor  the  adreras  party  hu  a  right  to  crosa-examins  the  witneas  as  to  the  handwriting. 
3  Phil.  Erid.  400.  Bat  if  the  counsel,  in  croes-examination,  oat*  a  paper  into  a  irlt< 
uesi^  hand,  in  order  to  rerrsah  hia  memory,  tha  opposite  ooumel  baa  a  ri^ht  to  look  at 
it  without  being  bound  to  read  it  in  evidence;  and  ma;  also  ask  the  wiCness  when  it  wa« 
written,  without  beiu^  bound  to  put  it  into  the  case.  Rez  s.  Bamaden,  S  C.  & 
P.  608.  (e)    The  Amencan  courts  have  sometimea  carried  the  rule  farther  than  it  has 


been  carried  in  England,  by  admitting  the  wricisff  itaelf  to  go  in  evidence  to  the  jury. 
In  all  cases  vrbere  it  waa  made  by  tha  witneaa  at  Uie  time  of  the  &ct,  for  the  pmrioae  of 
pteMFvlDg  the  memory  of  it,  if  at  the  time  of  testifying  he  can  recollect  nothing  Further 
than  that  he  had  accurately  reduced  the  whole  transaction  to  writing.  Fartnert'  and 
Hachanics'  Bank  v.  Boraef,  1  Rawia.  153 ;  Smith  «.  Lane,  13  S.  k  R.  34,  per  Qfbaon, 
J.;  State  b.  Bawla,  3  Nott  *  McCord,  831  ;  CUrk  tr.  Toriie,  IB  Wend.  193  ;  MarriU  v. 
Ithaca  &  Oswego  Railroad  Co.,  16  Wend.  B86,  G9S-.S9S  ;  Haven  v.  Wendell,  11  N.  H. 
113.  But  aae  Lightner  e.  Wike,  4  B.  k  B.  203  ;  (/)  ii^,^iM. 
■  Doe  B.  ParUna,  8  T.  B.  749;  2  Ad.  &  2L  216. 

Id)  Adae  o.  Zangs,  41  Iowa,  E96.  apondH  with  the  Mpj  and  hit  testifflony, 

(e)  Tibbettsv.  Sternberg,  flS  Barb.  (N.  thii  ia  •  fact  which  thejary  may  weigh 

Y.)  201  ;  Burgeaa  v.  Bennett,  20  W.  R.  agaiDet  him.      Davis  v.   Jone^   08   Ha. 

720;  Payne  ».  Ibbotwn,  27  L.  J.  St.  341.  sSs. 

But   >ee   Lord  «.  Colvin,  2  Draw.  200  ; 

Palmer  p.  Maclear,  1  Sw.  k  Tr.  149.     If  i 

he  aski  questions  as  to  other  parti  of  the  dance.     Com.  «.  Jeflk,  tS2  Haaa.  E  ;  Com. 

andam,   he  makes  it  his  own  erl-  v.    Ford,    180   Id.  64;   Com,   »,  Fox,    7 

Gregory  r.  Tavernor,   3  C.  &  P.  Gray  (Uais.),  MS.     In  the  United  Statea 


1  witness  rafreshes  his  memory    Supreme  Court  it  haa  been  held  that  the 
Irani  a  writing,  which  he  Ran  la  a  oopy  w    writing  itself  is  aridenaa  {Inanranoe  Co.  v. 

his  book  of  account,  which  he  testiQes  he    Weides,  14  Wall.  375),  and  in  accord  with 


Ls  with  him  in  court,  bnt  refnaea  to  pro-    this   deoision   ia    Kant  v. 
dues  the  aams,  to  ihow  whether  it  corra-    App.  ISS. 
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but  on  reading  the  entry  he  had  no  doubt  that  the  fact  really  hap- 
pened; it  w^as  held  sufficient.*  So,  viiere  a  witness,  called  to 
prove  the  ezecation  of  a  deed,  sees  his  own  signature  to  the  attes- 
tation, and  says,  that  he  is  therefore  snre  that  he  saw  the  party 
execute  the  deed;  that  is  sufficient  proof  of  the  execution  of  a 
deed,  though  he  adds  that  he  has  no  recollection  of  the  fact.'(j7) 
In  these  and  the  tike  cases,  for  the  reason  before  given,  the  writ- 
ing itself  must  be  produced.* 

§  438.  Dmta  of  wTlUnff  bo  used.  As  to  the  time  when  the  writ- 
i-ng,  thus  used  to  restore  the  recollection  of  facts,  shovid  have  been 
made,  no  precise  rule  seems  to  have  been  established.  It  is  most 
frequently  said,  that  the  writii^  must  have  been  made  at  the 
time  of  the  fact  in  question,  or  recently  afterwards.^  At  the  &r- 
thest,  it  ought  to  have  been  made  before  such  a  period  of  time  has 
elapsed,  as  to  render  it  probable  that  the  memory  of  the  witness 
might  have  become  deficient*  Bat  the  practice,  in  this  respect, 
is  governed  very  much  by  the  circumstances  of  the  particular 
case.  In  one  case,  to  prove  the  date  of  an  act  of  bankruptcy  com- 
mitted many  years  before,  a  witness  was  permitted  to  recur  to  his 
own  deposition,  made  some  time  during  the  year  in  whieh  the 
fact  happened.'  In  another  case,  the  witness  was  not  permitted 
to  refresh  his  memory  with  a  copy  of  a  paper,  made  by  himself 
sis  months  after  he  made  the  original,  though  the  original  was 
proved  to  have  been  so  written  over  with  figures  aa  to  have  be-, 
come  unintelligible;  the  learned  judge  sayiog,  that  he  could  only 
look  at  the  original  memorandum,  made  near  the  time.*  (a)    And 

•  1  stark.  Evid.  1C4,  IfiS  ;  Aliaon'*  Pnctiee,  pp.  MO,  641  ;  Tut  on  End.  488. 

*  Rei  D.  St.  Martin's,  Leicester,  2  Ad,  &  El.  210.  See  ibo  Haig  v.  Kewton,  1 
Uilla,  ConiL  12S  j  Sbarpe  «.  Bingt«7,  Id.  378. 

■  Haiigligm  V.  Hubbard,  3  B.  &  C.  IS,  per  BaUej,  J.  j  Ruisen  v.  Coffio,  B  Pick. 
143,  ISO;  Den  u.  Downam,  1  Green,  135,  142  ;  Jackson  u.  Chmtman,  4  Wand.  277, 
283  ;  Merrill  v.  Ithaca,  Ac.  Railroad  Co.,  IS  Wend.  S»& ;  PattereoD  s.  Tucker,  4  HalsU 
322,  S32,  333  j  Wheeler  v.  Hatch,  3  FairC  889  ;  Pigott  t>.  BoUaway,  1  Binn.  tiS ;  Col- 
Una  r.  Lemaaters,  2  Bail.  141. 

'  Tanner  v.  Taylor,  cited  hj  BuUer,  J.,  in  Doe  v.  Perkina,  3  T.  R.  7E4 ;  Howard 
v.  CuiReld,  G  DowL  P.  C.  417  ;  Dupuy  «.  Truman,  2  T.  &  Col.  841.  Where  A.  wsa 
prored  to  have  written  a  certain  article  in  a  newspaper,  but  the  manuKript  was  lost, 
and  A.  h&d  no  recollection  of  the  fact  of  writing  it,  Itwai  held  that  the  newapaper  mi^t 
be  nsed  to  nfreah  hia  memoir,  and  that  he  night  then  be  asked  whether  he  had  any 
donbt  that  the  fict  was  aa  therein  stated.  Topham  e.  McGregor,  1  Car.  k  Eir.  320. 
Bo,  where  the  trannctlon  had  faded  from  Che  memorv  of  the  witne**,  bnt  he  recollected, 
that  while  it  waa  recent  and  freah  in  hia  memory,  he  had  stated  the  circumitancet  in 
hia  exBRiLDatlon  before  commiasionen  of  bankruptcy,  which  they  luul  redaced  ta  writ- 
ing, and  he  hiid  signed  ;  he  wsa  allowed  to  look  at  hia  examination  to  refresh  hia  niein- 
wy.     Wood  B.  Cooper,  Id.  (145. 

•  Jones  V.  Stroud,  2  C,  4  P.  IBS.  »  Vanj 

*  Jones  0.  Stroud,  3  0.  k  P.  IGS,  per  Beat,  C.  J. 
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in  a  Btill  later  case,  where  it  was  proposed  to  refer  to  a  paper, 
which  the  witness  had  drawn  up  for  the  party  who  called  him, 
after  the  cause  was  set  down  for  trial,  the  learned  judge  refused 
it;  observing  that  the  rule  must  be  confined  to  papers  written 
contemporaneously  with  the  transaction.^  (b)  But  where  the  wit- 
ness had  herself  noted  down  the  transactions  from  time  to  time 
as  they  occurred,  but  had  requested  the  plaintiff's  solicitor  to 
digest  her  notes  into  the  form  of  a  deposition,  which  she  after- 
wards had  revised,  corrected,  and  transcribed,  the  Lord  Chan- 
cellor indignantly  suppressed  the  deposition.^ 

§  439.  Whan  witneu  !■  blind.  If  a  witness  has  beeoTne  blind, 
a  contemporaneous  writing  made  by  himself,  though  otherwise 
inadmissible,  may  yet  be  read  over  to  him  in  order  to  excite  his 
recollection.  ^  So,  where  a  receipt  for  goods  was  inadmisHible  for 
want  of  a  stamp,  it  waa  permitted  to  be  used  to  refresh  the  mem- 
ory of  a  witness  who  heard  it  read  over  to  the  defendant,  the 
latter  at  the  same  time  admitting  the  receipt  of  tho  goods.^ 


eop^  and  aa  »won  to  bj  thg  witneu  vers  ipoksn  to  the  plaintiff,  bat  on  producing  the 
orunnal.  which,  on  fuither  nfloction,  was  conHnnad  by  tha  witness,  it  appeared  that 
G  apoken  of  him.    The  action  waa  slander ;  and  the  words  being  laid  accord- 


).  Perklna,  8  T.  R.  7G2.     Bee  also  Bayer  t. 

'  Jacob  V.  liindaay,  1  East,  400.  In  Scotland,  the  sabject  of  the  nae  and  pro[ier 
office  of  writings,  io  restoring  the  recoUectioii  of  witnesses,  has  been  well  conaidBrad 
and  nettled ;  and  tba  law,  an  practised  in  the  courts  oT  that  conntrj,  is  stated  with  pra> 
daioD  by  Mr.  Alieoa,  in  his  elegant  and  philosophical  Treatiae  on  the  Practice  of  the 
Crimmal  Law,  "It  is  frequently  maile  a  question,"  he  observes,  "whether  a  witiiesa 
may  refer  to  notes  or  memoranditins  made  to  assist  his  memory.  On  this  snhject,  the 
rnle  is,  that  notes  or  memoranda  made  np  by  the  witness  at  the  moment,  or  recently 
after  the  facl^  may  be  looked  to  in  order  to  refresh  his  memory  ;  but  if  they  were  made 
up  at  the  distance  of  weeks  or  months  thereafter,  and  still  more,  if  done  at  the  recom- 
mendation of  one  of  the  parties,  they  are  not  admissible.  It  is  accordingly  iiBnal  to 
allow  witnesses  to  look  to  memorandums  made  at  the  time,  of  dates,  distances,  appear- 
ances on  dead  bodies,  lista  of  stolen  goods,  or  the  like,  before  emitting  his  testimony, 
or  even  to  read  each  notes  to  the  jury,  as  his  evidence,  he  baring  firat  sworn  that  ihey 
were  made  at  tho  time,  and  faithfully  done.  In  regard  to  lists  of  stolen  goods,  in  par- 
ticular, it  is  now  the  usaal  practice  to  hare  inrentoriea  of  tbem  made  up  at  the  time 
from  the  infotniatiou  of  tbe  witness  in  precognition,  signed  by  him,  and  libelled  on  oa 

Rconracy  of  thrir  statemanta  ^ra  recollee-  at  tbe  ipqnest  of  a  party  intereeted,  made 

tion  have  been  frequently  admitted.     Lord  a  statement  in  writing,  and  swore  to  it, 

Talbot  n.  Cusack,  17  Ir.  C.  L,  213.     See  he  waa  not  allowed  to  testify  to  his  belief 

also  Koine  c.  McEenrie,  8  C.  A  F.  628  ;  in   its  correctness.     Spring  Garden  Ina. 

Tophun  V.   McGregor,   deed  in   note  3,  Co.  e.  Riley,  15  Md.  Gi. 
I  433,  where  the  autbar  of  an  article  in  a        Where  one  accused  of  a  crime  was  ex- 

newspaper,  the  HS.   beinii  lost,  was  al-  amlned  before  •  eoroner'a  inquest,  and  hia 

lowed  to   refresh  bis  memory  from   the  testimony  taken   in  writing,  he  was  not 

printed  article.  allowed  to  use  this  in  teattfyimr  on  bis 

{AJ  So  where  a  witness,  Ave   months  trial  for  that  crime.     State  «.  Khodea,  I 

aftertheoccnnenceof  certain  ereuCa,  had,  Honat,  (Del.)  Cr.  Ca.  47S. 
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§  440.  DesTM  erf  ovuintf.  Optnloiw.  In  genffl-al,  thoo^  a 
witnesB  mast  depose  to  sach  fact*  onlj  as  are  within  hit  ovm 
knowledge,  yet  there  is  no  mle  that  requires  him  to  speak  vith 
such  ezpresfliim  of  certainty  as  to  ezclnde  all  doubt  in  his  mind. 
If  the  fact  is  impressed  on  his  memory,  bat  his  recollection  does 
not  rise  to  positive  assurance,  it  is  still  admissible,  to  be  weighed 
by  the  jury;  but  if  t^e  impression  is  not  derived  from  recollec- 
tion of  the  fact,  and  is  so  sH^t  as  to  render  it  jwobable  that  it  raay 
hare  been  derived  from  others,  or  may  have  bf^n  some  unwarrant- 
able deduction  of  the  witness's  own  mind,  it  will  be  rejected.  ^ 
And  though  the  opinions  of  witnesses  are  in  general  not  evi- 
dence^ yet  on  certain  subjects  some  classes  of  witnesses  may- 
deliver  their  own  opinions,  and  on  certain  other  sabjects  any 
competent  witnesi  may  express  his  opimon  or  beli^;  and  on  any 
subject  to  which  a  witness  may  testify,  if  he  has  any  recollection 
at  all  of  the  fact,  he  may  express  it  as  it  lies  in  his  memory,  of 
which  the  jury  will  jodge.'  Thus,  it  is  Qio  constant  practice 
to  receive  in  evidence  any  witness's  belief  of  the  identity  of  a 


It  thaj;  a 

time  U  larBd  ftt  the  trUl,  and  ninch  mora  comctneH  and  wconcjr  fa  abnincd,  than 
could  powibly  hiiTs  been  upscted,  if  th«  witnett  wen  rcqniied  to  stits  from  memoi^ 
■11  the  particQlare  of  the  stolen  irticlin,  at  the  diitanoe  uiiispi  of  month*  from  tlu 
time  when  they  were  lost  With  the  ezceptioD,  howeTsr,  of  aueb  memonndimu,  Bote^ 
«r  inrentorie*  made  up  at  the  time,  or  ahortly  afUr  the  oeoaaiou  liballad,  a  witnen  ia 
not  pennitted  to  refisr  to  a  nritten  paper  as  cootalniDg  hia  depoeitfon  ;  for  that  wonld 
annihilata  the  whale  a<lvtlDta^(«  of  parol  eTid«iii:e,  and  viva  toet  exaniDation,  u>d  coo- 
vert  a  jury  trial  loto  a  mere  coneideratioo  of  written  inatmnteiita.  There  is  one  excep- 
tion, however,  properly  introduced  into  this  rule  ;  in  the  caee  of  medical  or  other  acian- 
tihe  r^orta  or  certiflcatea,  which  are  lodeed  in  proceae  before  the  trial,  and  libelled  m 
■a  [iroductiona  in  the  indictment,  and  which  the  witness  is  allowed  to  read  as  hia  depo- 
■itton  to  the  jury,  confirming  it  at  its  close  hy  a  declaration  on  hii  oath,  that  it  is  a 
true  report.  The  reaaoo  of  thia  exception  ia  fonaded  in  the  consideration,  that  tha 
medical  oi  other  tctentilic  facta  or  appearances,  which  are  the  subjetrt  oF  snch  a  report, 
are  gnoerally  ao  minute  and  dstaileo,  that  they  cannot  with  safety  be  entroated  to  tha 
memory  of  the  witness,  but  much  more  reliance  may  he  placed  on  a  report  made  ont  bj- 
him  at  the  time,  when  the  facts  or  appaarancea  are  (reeb  in  bis  recollection ;  while,  oi 


the  other  hand,  each  witneases  have  generally  no  penonal  interest  in  the  matter,  and, 
from  their  aituation  and  rank  in  life,  are  macb  lesa  liable  to  inspicion  than  those  <rf  an 


therafora,  tjie  scieiitific  witnesa  Is  alwuy*  called  on  to  read  hia  report  a*  ■ffordiiig  tL. 
best  evidencea  of  the  appearances  h«  waa  called  on  to  examine,  yet  he  nuij  b«^  and  Ken* 
■ralW  ii,  (ntgected  to  a  further  exambiation  by  tli*  [oaMcatar,  or  a  iiiiaaeiaiiiiiialiiiii 
OB  the  priaonei'a  part;  and  if  he  ia  called  on  testate  any  facta  In  tlieoaaa,iinconiM«ted 
with  his  adentiSii  report,  aa  eonvereationa  with  the  deceased,  eonfesHiont  beaid  l^  bjm 
trtna  the  panel,  or  the  like,  vtitur  jurt  oiinmutu,  he  atands  in  the  irtuatlon  <d  an  onIi> 
uary  witness,  and  must  give  hia  evidence  verbally  in  anawar  to  the  qneationa  put  to 
him,  and  can  only  refer  to  jottingi  or  memorandnnu  of  dates,  be.,  made  np  at  the  tim^ 
tn  refresh  his  memory,  like  any  other  pwaon  pat  into  the  bos,"  Sm  Alison's  Practiae. 
S40-fii2. 

>  Clark  >.  Bigelow.  4  Shepl.  318. 

!  Millar'a  Case,  S  Will.  427,  per  Ld.  Ch.  Jnat  DeOrey  ;  llcNaUT's  Evld.  HS,  8S& 
And  aee  Carmalt «.  Peat,  8  Watti,.  ill,  par  Oibnn,  a  J. 
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person,  (a)  or  that  the  handvritiag  in  question  is  or  is  not  the 
handwriting  of  a  particalar  IndiTidual,  provided  he  has  anr  knowl- 
edge of  the  person  or  handwriting ;  (&)  and  if  he  testifies  falsely 
as  to  his  belief,  he  may  be  conyicted  of  perjury.^  On  questions  of 
science,  skill,  or  trade,  or  others  of  the  like  kind,  persons  of  skill, 
sometimes  called  experf«,'maynotonlyteBtify  to  facts,  butare  per- 
mitted to  give  their  opinions  in  evidence,  (e)    Thus,  the  opinions 

■  Rex  V.  Pedlev 

<•  Brperla,  in  tAe  ii 
1  Bonyier'B  Lav  Diet 
"nMaorKieiice,"iuit  was  nud  by  lA.  Mansfield  in  ^olkaa  c.  Chodil,  3  Uouk-  1S7; 
or  "  penona  proreHsiousUy  acqilBiiited  vitii  tho  sciance  or  practice "  in  qneation  \ 
Btricklind  on  Evid.  p.  40S  ;  or  "coDveruint  with  the  Bubject-matter,  on  quastiona 
of  science,  ekill,  trade,  nnd  othen  of  tbs  like  kind."  Best's  Principlea  of  tLvidenoe, 
(316.  The  rule  on  this  subject  ia  atatcd  bj  Mr.  Smith  in  hia  uota  to  Carter  v. 
Boehm,  1  Smith's  Lead.  Cos.  286.  "On  the  one  hand,"  he  oUerre^  "it  appears 
to  be  admitted  that  the  opinion  ol  witnesses  posseeslng  peculiar  skill  is  admiiiaible, 
wbenevet  the  snbject- matter  of  inquiry  is  eiicn,  that  inazpi^riBnced  peraous  are  un- 
likely to  prore  capable  of  forming  a  correct  judgment  upon  it  withoat  inch  aasLiit- 
ance ;  in  other  words,  when  it  so  iar  partakes  of  the  nature  of  a  science,  as  to  reijairA 
a  conTM  of  preTious  habit,  or  study,  iu  order  to  the  attainment  of  a  knowledge  of  it; 
aee  Folka  t>.  Chadd,  3  Do»g.  1B7  ;  B.  d.  Scarle,  2  M.  &  M.  7S  i  Thornton  v.  H.  K. 
AsBur.  Co.,  Peake,  26  ;  Chaursnd  t.  Angerstein,  Peake,  U  ;  while,  on  the  other  hand, 
It  doea  Dot  teem  to  be  contended  that  the  opinions  of  witnesses  can  be  rsceired,  when 


the  inqairy  is  into  a  subject-matter,  the  nature  of  which  is  not  auch  aa  to  requir 

Coaliar  habits  or  study,  in  order  to  qualify  a  man  to  nndarstand  it."  [d)     It  has  bean 
Id  unnecessary  that  the  witness  should  be  engaged  in  the  practice  of  his  profeasion  or 


•cience ;  it  hei:^  sufficient  that  he  bos  studi^  it  Thus,  the  fact  that  tbe  witness, 
though  he  had  studied  medicine,  wns  not  tlien  s  imctislng  physician,  was  held  to  go 
merely  to  his  credit.     TullU  v.  Kidd,  12  Ala.  SIS. 


{a)  Thus  when  on  prosecntion  for  an  there  la  no  evidence  to  sopport  it.  Nunet 
lleged  sale  of  liquor  to  a  luinor,  a  witness  «.  Penv,  113  Mass.  274;  Com.  d.  Williams, 
for  the  prosecutioD  described  carefully  the     105   Id.   62  ;  Kogera  u.  Rittar,   IS)  Wall. 


appearance,  dress, and  manners  of  the  girl  (U.  B.)  S17. 

to  i*hom  the  aale  was  made  and  who  waa  [«)  Tbe  preliminary  question  whatller 

alleged  in  the  complaint  to  have  been  a  the  witness  otferad  aa  an  expert  has  the 

minor,  tbe  witness  was  allowed  to  gif  e  his  neoessary  qualification  of  an  expert  is  for 

opinion  of  her  age.     This  decision  aomea  tbe   Court   and   is  largely    discretiooaiy 

nnder  the  rule  by  which  any  person  may  with  them  ;  so  that  unless  it  appears  that 

give  his  opinion  ou  the  question  of  iden-  there  waa  no  evidence  of  such  qualiSca- 

uty,  or  his  judgment  of  size  and  weight,  tion  the   admission  of   the  witness  will 

or   hia    estimate    of    distanue    or   time,  not  be  revised  by  the  Supreme  Court  on 

These  opinions  are  considered  to  be  open  appeal     Perkinn  v.   Stickney,  132  Masa. 

to  all  men  of  ordinary  information  end  re-  217;  Hilts  p.  Home  Ins.  Co.,  12B  Id.  Zib; 

<\\\\n  no  special  training.   Com.  v.  O'Brien,  Lawrence  e>.  Boston,  119  Jii.  126  ;  Soif;  v. 

ISi  Mass.  19S.    So  evidence  of  identity  of  Fit«t,  &c   CongtKgition,  63  Pa.  St.   156. 

■  person  depending  upaQ  n  recognition  of  Balhird  v.  New  York,  Ac  £.  B.  Co.  126 

his  voice  has  been  admitted  in  csoea  in  Pa.  St.   lil  ;  Slocovich   v.    Orient  Mut. 

Hassachnsetts  the   evidence  being  held  Ins.  Co.,  lOS  N.  Y.  61 ;  Fayette  d.  Ches- 

competent  although  its  weight  is  for  the  terville,  77  Me.  82;  FortWsyneV.  Coombe, 

jnry.     Com.   o.    Hayes,  138   Mnss.   185  ;  107  Ind.  84  :  Forgey  v.  First  Nat'l  Bank, 

Com.  t.  Wi11i|ms,  lOS  Hoss.  62.  Cambridge  City,  6U  Ind.  123  ;  McEwen  «. 

{b)  The  qualilications  of  a  witness  to  Bigelow,  40  Mich.  216  ;  Cattner  v.  Sliker, 

teati^  aa  an  expert  in  handwriting  are  to  IS  N.  J.   L.  86 ;   Plynt  c  Bodenhsmer, 

be  decided  by  the  judge,  and  hia  decision  SO  JI.  C.  205  ;  Sonthera  Life  Ins.  Co.  d. 

U  final,  unless  plainly  wrong  iu  Uw,  or  Wilkinson,  62  Ga.  G85.     In  tome  States 


[ct)  Haoghton  v.  Stagg,  4  Uo.  App.  371. 
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of  medical  men  are  constantlj  admitted  as  to  the  caase  of  disease, 
or  of  deatli,  or  the  consequeoces  of  wounds,  and  as  to  the  sane  or 


it  ii  held  that  under  □□  circnmitaaoei  irQI  coDcltuions  from  them  u  some  iritoewsa 
the  aiercue  of  this  diacretiaii  be  TeviaweJ  might  be,  hot  it  in  enfficient  that  the 
on  apped.  Dole  v.  JohiiMiii,  GO  IT.  H,  beta  can  bepraBeiil«l,aadin  each  aman- 
4S2j  Jones  b.  Tncker,  il  N.  H.  6i6;  ner  th&t  furan  o[  ordinary  intaUigettca 
Wright  V.  WUiiams,  47  Vt.  222  ;  Sarte  o.  and  eipenencn  in  the  aCTun  of  lile  can 
Arnold,  7  R.  I.  68S.  If  the  evidence  appreciate  them,  can  bus  intelligent  jadg- 
aatisfiea  the  conrt  of  the  qnaliticationi  of  menti  upon  them  and  comprehend  thrta 
the  nitnesi  it  ia  not  bound  to  pennit  a  Bnfficientl;  for  the  ordinaijadminiatntioo 
pTFliminary  croes-eiamination  intended  to  of  Juatice.  Tho  ruin  adtnittiag  the  opin- 
ahow  lack  ofaafBcientqnaliGcation,  though  iona  of  eiperte  abonld  not  be  unneceaaanlj 
it  would,  no  doubt,  have  a  right  to  do  ao.  eiCtmded.  Experience  has  ahoim  that  it 
The  rt^lar  croee-ezamiuation  may  fully  is  much  aafer  to  confine  the  testimony  of 
go  into  the  question  of  the  competency  of  Titneaaes  to  facts  in  all  csees  where  that 
the  witness,  and  if  it  apjtear  that  be  la  b  pnctiisble,  and  leave  the  jury  to  exer- 
not  a  qualified  expert  witness,  his  testi-  ciaetheirjudgmentuidexperiencenpon  the 
mony  will  be  weakened  or  entirely  de-  facts  proved.  Where  wituessM  testiry  to 
strayed  before  the  juiy.  Davis  t.  State,  facts  thKv  may  be  specifically  contradicted, 
35  Ind.  ie4  ;  Goodwin  v.  State,  9S  Ind.  and  If  they  testify  falsely  they  are  liabla 
C50  ;  Fort  Wayne  v.  Coombs,  ttipra.  One  to  punislnaeat  for  perjury.  But  they  may 
ex|>ert  may  testify  to  the  qnaliiication  of  give  Mee  opinions  without  fear  of  pnnish- 
another.  Laraa  n.  Com.,  84  Pa.  St.  200.  ment  It  la  generally  safer  to  take  the 
When  the  subject  so  far  partakes  of  the  judgments  of  unskilled  jurors  than  the 
nature  of  a  science  or  trsde  as  to  rei^uire  a  opinions  of  hired  and  generally  biased  ex- 
previous  course  of  study  or  habit  in  order  P^rts."  In  a  later  case  in  New  York,  Van 
to  the  attainment  of  a  kuowledpa  of  it,  Wvcklen  v.  Brooklyn,  118  N.  Y.  42B,  the 
opiuiona  of  experts  are  sdmissibte.  On  rule  in  Fprgnaon  v.  Hiibbell,  lu^im,  was 
the  other  hand,  if  the  relation  of  fsota  and  quoted  with  approvsl,  but  the  court  indi- 
their  probable  results  can  be  determined  cates  a  double  ground  of  sdmissihility  for 
without  B[iecial  study  or  skUi,  the  facts  expertt*«tiniony,sayingthatwitneaseswho 
themselves  must  be  given,  and  the  opin-  are  skilled  in  science  and  art,  and  alao 
iona  of  experts  ara  iuadmisaible.  This  those  who,  from  eiperieuue  and  special 
line  of  distinction  U  well  expressed  in  the  stndy,  hare  peculiar  knowledge  npon  Uia 
ojiinion  of  the  court  in  a  case  in  New  subject  of  iorjuiry  which  jurors  have  not, 
York.  Fergnaon  p.  Hnbbell,  B7  S.  Y.  nisy  testify  not  only  to  facta  but  may  also 
fill.  "  It  is  not  aafficienC  to  warrant  the  give  their  opinions  as  experts.  And  the 
introdnction  of  expert  evidence  that  the  court  quotes  with  approvat  the  statement 
witness  may  know  more  of  the  subject  of  of  the  rule  in  Schwander  u.  Bi:;ge,  40 
inquiry,  and  may  better  comprehend  and  Hun.  68,  as  follows;  "  The  governing  rula 
appreciate  it  than  the  jnr7  ;  bnt  to  warrant  deduced  from  the  cases  permitting  the 
its  introdnution,  the  subject  of  the  inquiry  opinion  of  witnewea  ia  tliat  the  subject 
most  be  one  relating  to  some  trade,  pro-  must  be  one  of  adence  or  skill,  or  one  of 
fessioD,  science  or  art  in  which  persons  in-  which  observation  and  experience  have 
atriicted  therein,  by  atudy  or  experience,  given  the  jiarty  a  means  of  knowledge 
may  be  supposed  to  have  more  akill  and  which  exists  in  reason  isther  than  de- 
knowledge  than  jurors  of  average  ititelli-  scripllve  fncts,  and  therefore  cannot  be 
Kice  may  be  presnincd  generally  to  have,  intelli^utly  communicated  <o  othera  not 
e  jurora  may  have  less  akiti  and  eiperi-  ramiliar  nith  the  subject  so  as  to  poaaeaa 
encethanthewitnessesand  yethaveenougb  them  with  full  understanding  of  it. '  Al- 
to draw  their  own  conclusions  and  do  jus-  though  it  is  not  always  a  valid  objection 
tice  between  the  parties.  Where  the  facta  to  the  expression  of  an  opinion  by  a  wtt- 
can  be  placed  before  a  jnry,  and  tbev  are  of  tiess,  that  it  is  npon  the  precise  queatjan 
such  a  nature  that  jurors  generally  nre  just  which  the  jury  are  to  determine  (Trant- 
as  competent  to  form  opinions  in  reference  nortation  Line  v.  Hope,  BS  U.  S.  £97  ; 
to  them  and  draw  jnferencea  from  them  as  Bellinger  d.  N.  Y.  CenC  B.  B.  Co.,  23 
witnesses,  then  there  ia  nooccaaion  to  re-  N.  Y.  42),  yet  evidence  of 'that  cbaractsr 
•ort  to  expert  or  opinion  evidence.  To  ia  only  allowed  when,  from  the  natoie  of 
require  the  exclusion  of  such  evidence,  it  the  cnse.  the  facta  cannot  be  stat^  or  de- 
la  not  needed  that  the  jurors  should  be  scribed  to  the  jury  in  such  a  manner  as  to 
able  to  see  the  facts  as  they  appear  to  enable  them  to  form  sn  accurate  judmnrnt 
eye-witnesse*  or  lu  ha  as  c«p«ble  to  draw  therooF,  and  oo  better  evideiiea  than  auch 
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insane  state  of  a  person's  mind,  as  collected  from  a  number  of 
circumstances,  and  as  to  other  subjects  of  professional  skill.' 
And  such  opinions  are  admissible  in  evidence,  though  the  wit- 
^  ness  founds  them,  not  on  his  own  personal  observation,  but  on 
the  case  itself,  as  proved  by  other  witnesses  on  the  trial.^  (e)    But 

*  Stark.  Evid.  164  ;  Fbil.  ft  Am.  on  Erid.  SSS  ;  Tut  on  Eiid.  4S3 ;  Hnthoro  «. 
-  Hws.  371  ;  H(WB  v.  Fiaher,  1  Pet.  0.  C.  163  ;  EoIk.es  *.  Cbadd,  3  Doug.  lB7i 
MansRsld  ;  McN«11if'«  Evid.  32B-33G,  c  SO. 


■na  8 

iiLd. 


ez  c.  Wright,  RuH.  k  Ry.  156  ;  It«x  v.  Searle,  1  M.  &  Rob.  7fi  ;  McNaghtra's 
cue,  10  CL  A  Fin.  200,  212  ;  Paige  v.  Haiard,  6  Hiil,  603. 

opinioni  u  attuDaUe.    Thtu,  trhera  the  T  Cosh.  (Maaa. )  S31.     That  the  t«atiinon; 

aution  i*  for  an  injury  caused  by  dnfeDd-  of  eiperta  in  many  caseii  ia  of  little  value, 

■Qt's  nejtligetice,  and  the  defence  aeta  up  ia  nniverBally  agrud.   Tracy  Fe«rage  L'aee, 

coDtriliutary  nefFligeace  on  the  pnrt  of  the  10  C.  ft  F,  191  ;  Com.  v.  Andrews,  Pam- 

ptaintiff,  Che  defence  cannot  generally  in-  phlet,   Sup.  Ct.  Mass.  1868  ;  Wiuans  u. 

troducetbe  opinion  of  experts  an  to  who-  K.  Y.  &  £.  R.  R.,  21  How.  (V.  S.)  101, 

ther  tbe  pUiutiS'  was  careless  or  not,  for  Dickennon  v.  Fitchbui^,  13  Gray  (Mass.), 

thii  depends  upon  tba  roanner  in  which  G5G.     See  further,  as  to  the  value  of  ei- 

he  conducts  himaeif,  and  when  that  ap-  pert  teatimonT,  the  remarks  of  the  Court 

peara,  the  concluiioQ  whether  the  accident  in  Thorn  r.  Worthing  Skating  Rink  Com- 

or  injury  w«  to  any  extent  attributable  pany,  L.  R.  S  Ch.  Dit.  *16  n. 

to  bis  want  of  care  is  for  the  jury,  and  (ej  Hand  b.  Brookline,  126  Hast.  S24.  . 

that  is  a  question  npon  the  determination  A  deposition  containing  a  full  account  of 

of  which  the  result  of  the  action  depends,  the  injnries  and  bodily  condition  reaultinj^ 

The  fact  of  care  or  carelessnesa  is  pot  one  therefrom  mav  be  read  to  an  expert  and 

involving  any  qaestion  of  skill  or  science  his  opinion  then  asked  as  to  the  cause, 

to  detenniue,  nor  is  it  founded  upon  any  Oilman  ».  Strafford,  GO  Vt.  728,     But  the 

knowledge  peculiar  to  any  class  of  jier-  opinions  of  experts  embodied  in  Diedlcal 

■oils.    The  conduct  of  a  person  as  bearing  or  other  scientific  books  cannot  be  proved 

upon  the  queetion  of  care  or  want  of  care  by    introdncing    the   books  in  evtdeuce. 

is  suace))tthlB  of  such  description  as  to  Com.   o.  Wilson,   1   Grar   (Uass.),    SSS; 

convey  informatioD  of  it  to  common  un-  Com.  v.  Sturtivant,  117  Mass.  123  ;  Com. 

lerstunding,  and  to  enable  tbe  jury  intel-  ~                  -.    --      .-   .-             — . 
iigently  to  determine  it  and  the  relation 

it  haa  to  the  qnestiou  of  liability.    McCar-  ,                          „ 

■     '  ■        "                  ■'  "   '""     "'  sion  of  scientific  hooka  in  evidence  before 
a  jurj-  and  sgainat  allowing  such  treatises 

pert  cannot  be  asked  whether,  on  all  tbe  to  be  read  from,  to  contradict  an  expert, 

evidence  in  tbe  case,  the  accnaed  was  sane  generally.     Bloomington   v.  6hrock.   110 

at  the  time  of  the  crime  committed.     Feo-  111.  221  ;  Com.  v.  Scnrtivant,  117  Mass. 

pie  o.  McElvains,  121  N.  Y.  2S8.  122  ;  Davis  v.  State,  SS  Md.  15  ;  State  d. 

Kor  can  he  state  that  in  his  opinion  O'Brien,  7  R.  1.  3S6.     Where,  however, 

certain  acts  indicate  sanity  when   those  an  expert  says  that  he  bases  his  opinion 

•ct*  are  such  that  the  jury  can  judgB  of  upon  the  work  of  a  nurticnlar  author,  that 

them  equally  well  with  tbe  expert.     Peo-  work  mty  be  read  in  evidence  to  contra- 

pie  e.  Barber,  IIG  N.  Y.  192.     Brakemen.  diet  him.     Connecticut  Mat.  Life  Ins.  Co. 

baggage-masters,  and  conductors  'ate  not  v.  Ellis,  SB  111.  G16 ;   Pinney  v.   Cshiil, 

experta  ti  to  the  coupling  of  cars  and  its  13  Hich.  581 :  Bipon  v.   Bittel,  30  Wis, 

dannrs.   Huldownay  v.   III.  Gen.   R.  R.,  Sll ;    Huffman   i>.   Click,   77   N.  C.   55. 

86  Iowa,  1S2',  Hamilton  v.  Desmoines  R.  Horeover,  it  is  a  proper  method  of  crosa- 

R.,  Id.  SI.     See  also  Page  d.  Parker,  10  eiamiaation,  in  order  to  test  the  learning 

N.  H.  47 ;  Pelamooiges  v.  Clark,  9  Iowa,  of  a  witness  who  testifies  u  an  expert,  to 

I.     An  expert  may  atata  facts  which  are  refer  to  books  of  approved  authoritv  opou 

the  result  of  scientiBe  knowledge  or  pro-  the  subjects  under  investigation,  and  ques- 

fenionsl  skill  (EmerMD  n.  Low.  Uas  Light  tion  him  in  regard  to  them.    Hess  d.  Low- 

Co.,  S  Allen  (Mass.),  148)  ;  but  they  can-  ley,   1S2  Ind.  233  ;   Ripon  a.   Bittel,  30 

not  give  opinions  upon  matters  of  common  Wis.  611;   Conn.  Mut  Life  Ins.   Co.  i-. 

knowledge.      White  r.    Ballon,   H   Allen  Ellis,  80  111.   516  ;  Pinney  r.  Cahiil,  48 

(Man.),  108  ;  S.  E.  Glass  Co.  v.  Lovell,  Mich.  634  ;   State  d.   Wood,   G3  N.   H. 
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where  scientific  men  are  called  as  vitnesseB,  they  cannot  ^ve 
their  opinionft  as  to  the  general  merita  of  the  cause,  bnt  only  their 
opinions  apon  the  facts  proved.'  And  if  the  facts  arc  doubtful, 
and  remain  to  be  found  by  the  jury,  ft  has  been  held  improper  to  ^ 
ask  an  expert  who  has  beard  the  evidence,  what  is  his  opinion 
upon  the  case  on  trial,  though  he  may  be  asked  his  opinion  npon 
a  similar  case,  hypothetically  stated. '(./)  Nor  is  the  opinion  of 
a  medical  man  admissible,  that  a  particular  act,  for  which  a  pris- 
oner is  tried,  vas  an  act  of  insanity.^  So,  the  subscribing 
witnesses  to  a  will  may  testify  their  opinions,  in  respect  to  the 
sanity  of  the  testator  at  the  time  of  executing  the  will,  though 
other  witnesses  can  speak  only  as  to  facts ;  for  the  law  has  placed 
the  subscribing  witnesses  about  the  testator,  to  ascertain  and 
judge  of  hia  capacity. '*'  (^}    Seal  engravers  may  be  called  to  gi\e 

'  Jameson  v.  Urfnkald,  12  Moore,  148.  But  proFesnon*]  bookx,  or  bookii  of  scinio* 
(e.  g.,  medical  booki),  are  not  idniiKsible  in  eTideiic«  ;  tbongh  jjTofeoioDal  witnmpi 
maf  be  asked  tbe  groands  of  tbeir  judgment  and  otiiiiiOD,  which  mieht  in  tome  dqtrr« 
be  founded  on  tbe«e  boolu  as  a  part  of  their  genetsl  knowledj^.  Collin'  v.  SaafKta,  & 
C.  &  P.  73,  by  statute  in  loiriu  Brodbead  v.  WUtae,  35  Iowa,  420  ;  Bowiaan  •. 
Wondi.  1  Iowa,  441. 

«  Sills  t>.  Brawn,  B  C.  *  P.  601. 

*  Bex  V.  Wrigbt,  Run.  k  R.  4S6.  . 

"  Chaae  ■>.  Lincoln,  3  Mass.  237  ;  Poole  v.  Bicbardaon,  Id.  830  ;  RamUer  v.  TiyoB. 
7  S.  &  B.  90,  92  i  Backmiiister  v.  Perty,  i  Mass.  663 ;  Gnut  *.  Tbompaon,  4  Coan. 


\c  books  may  be  used  b;  tbe  Reher  v.  HeiriDS,  115  Ihu  St.  SOS;  Batb*- 

■ttomey  in  framing  his  oaestioiis  to  tbe  wa;  r.  Nnt.  L.  Ina.  Co.,  4B  Vt.  335.    St 

witness.     He  may  read  tbe  question  from  Amra's  Will,   El    Iowa,   GM ;    Deitrr  •. 

sacb  a  book  to  tbe  witness  either  on  direct  Hall,  IG  Wall.  {U.  S.J  9  ;  Bnid  r.  Tbin^, 

or  crosB-eisininatioD.     Tompkins  c.  Wngt,  4S  «e.  892.    In  Kew  York,  ths  bypotbeli- 

Gd  CoDD.   485.      And  if  sn  expert    has  ea]  qufstion  nray  be  based  on  any  poaaibtii 

J  noted  a  book,  the  book  may  be  read  to  or  probable  range  of  tbe  evidence  in  tbe 

low  that  he  mis>)aoted.    Ri|«n  n.  Bittel,  eaae.     Harnett  ».  Garvey,  66  K.  ¥.  6tl. 

30  Wis.  611.     Cf.  Davis  v.  State,  SS  Md.  But  pnrclT  imaginary  or  abstract  i|uestioiit, 

15.     See  also  pott,  J  497,  n.     Matters  of  assuming  facta  or  tbeories  for  which  thrir 

general  history  may  be  asaamed  as  witbin  ii  no  foundation  in  eTidenca,  an  not  ad- 

Uie  knowledge  of  court  and  jary,  but  par-  miasiliie  as  mattrr  of  right.     On  croiw-ei- 

ticular  facta  relevant  to  the  cause  cannot  amiiiatinn,  sfiecinl  alistract  or  tbroretical 

b»  {irored  by  reading  fmm  a  published  questions,  not  fonnded  upon  tbe  facts  of 

book,  nor  can  mi^dical  books  or  those  ntnti  the  case  on  trial,  may  be  pnt,  for  the  poi^ 

farming  be  cit«l  by  counsel ;  but  medical  pose  of  testing  Ibe  knowleilgeand  iDfornia- 

witnessea  may  be  naked  or  cross-pxRmined  tioa  of  the  witness  as  to  the  siibjeet  upon 

whether  they  hare  read  a  particular  book;  which  be  has  been  examined,  and  hiaeont- 

and  books  of  stanilanl  authority  in  litem-  petencj>  to  give  the  opinion  which  be  may 

ture  may  be  referred  toby  counsel;  in  order  nave  nroDounced  on  his  direct  esamina- 

to  show  the  general  coiii?;s  of  couMraction,  tion.    nut  the  allowance  of  such  qnestiona, 

and  explain  the  lense  in  which  vords  ore  like    other  collateral   inquiries  tooehiug 

osed.     Darby  >.  Ouseley,  1  H.  &  N.  1.  only  tbe  credibility  of  the  witness,  rrsts 

if)  Tbe    proper   mode   of   liking   the  in  the  discretion  of  the  conrt,  and,  rbm 

opinion  of  an   expert,   when   he   haa  no  the  disrtction  is  fairly  exercised,  it  is  not 

personal  knowledge  of  the   facta  in   the  error  to  exclude  them.     People  «.  Ai^a- 

case,  is  by  a  hypothetical  question.     Key-  bnry,  97   N.  V.  506  ;   Dilleber  >.  Hovoa 

Holds  V.  Robinson,  64  N.  Y.  5S9.     When  Life  Ins.  Co.,  87  N.  Y.  79-88 ;  La  Bcu 

a  hypothetical  question  is  put  to  an  eniert  «.  People,  34  N.  Y.  S23. 
witness,  the  question  should  be  basM  on        {g)  This  is  aattlad  law  in  Haasarhosetla, 

what  haa  sireadj  been  proTed  in  tbe  caw.  with   the  exetption  that   the    attuiding 
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their  opinion  upon  an  impression  whether  it  was  made  from  an 
original  seal  or  from  an  impression.  ^^  So,  the  opinion  of 
an  artist  in  painting  is  evidence  of  the  genuincneBS  of  s  picture.  ^ 
And  it  aeeniB  that  the  genuineness  of  a  postmark  may  be  proved 
by  the  opinion  of  one  who  has  been  in  the  habit  of  receiving  let- 

SOS.  Anil  see  Shenfe  v.  Bowe,  2  Lee,  115  ;  Einleside  d.  HsrrisoD,  2  Phil.  G23  ;  yfofftn 
B.  Siu*ll,  11  8.  k  R.  111.  But  vhere  the  nitaes  lu4  hxl  o|iportuuiCieii  for  knowing 
and  obiiei-vius  the  i:onveniation,  conduct,  lod  muiaera  uf  the  person  whom  wnity  U  in 
question,  it  Tibs  been  held  upon  grare  conuderation,  that  the  witaetia  may  depose,  not 
only  to  nHrticuItu-  facta,  bnt  to  his  opinion  or  belief  u  to  the  sanity  of  the  party, 
furioed  from  such  actual  obserratioD.  Clarr  v.  Clary,  8  Ired.  78.  Such  evidence  U 
also  admitted  in  the  ecclesiastical  courts.  Sea  Wheelar  c  AldeTMD,  3  Hagg.  EceL 
C71,  601,  SOS. 

"  Pt:r  Ld.  UuMfield,  in  Folkea  v.  Chadd,  3  Doug.  167. 

«  Ibid. 

pb^citna   of  tlie  teatatOT  may  tiao  (tira  have  had  opportunitiea  to  observe  a  pei 

opinions  as  to  his  aanity,  together  wilb  the  may  give  their  opioion  of  his  mental  oi 

acts  00   which   their  optniuNi   are  based,  city,  at  the  same  time  stating  their  reason! 

Hastings  d.  Hider,  aa  Mass.  621,  and  in  and  the  facta  obserred  on  wKicb  they  bate 

Maine,  Fayette  e.  Chestsrville,  77  Me.  S2.  their   opinions,    including    conversatioua 

Btit  any  faei3  which  any  person  observed  as  a  part  of  the  observed  facts,  Chick- 

*t  that  time,  such  as  incoherence  in  talk,  ering    v.    Bitrnks,    SI    Vt.  G51 ;    Hatha- 

or  an  apparent  change  is  the  intelligence  way  b.  National  L.  Ins.  Go. ,  IS  VL   339; 

of  the  UaUtor,  may  be  testified  to  by  such  Hardy  c.  UerrUI,  5S  N.  E.  227  ;  Dove  *. 

person,  though  he  be  not   a  subscribiaj;  State,  3  HeLsk.  (Tenn.)  848  ;  Johusou  «. 

witnesa  to  the  «U1  nor  a  medical  expert.  Culver,  IIS  Ind.  289  ;  Butler  c.  St.  Louia 

Barker  i>.  Comins,  110  Mass.  477.    Audit  L  Ins.  Co.,  13  Iowa,  93;  McClockey  «. 

ha*  been  further  held  that  a  witness  who  SUte,  G  Tez.  App.  320.     In  New  York  it 

ii  not  an  ex()ert  iu  mental  ailments  may  be  ta  held  that   the  witness  can   only  statA 

askeil  whether  a  person  has  failed,  in  in-  observed  acts,  and  say  whether  he  thought 

telllgeniH)  in  a  given  period,  on  the  ground  them  ntionat.     Howell  v.  Taylor,  18  K. 

that  tllis  qniution  calls  for  a  faut,  the  re-  N.  Supreme  Ct.  211 ;  Hewlett  a.  Wood, 

suit  of  oUervatioQ  of  a  variiity  of  details  BS  N.  Y.  634.    The  rule  on  this  point  i* 

which  it  would  be  impossible  to  reproduce  stated  Ed  CUppo.  Follerton,  31  N.  V.  leo, 

before  the  jury.     Com.  r.  Brayman,  13S  an  follows  :  "When  a  layman  ia  examined 

Mass.  439  i  Parker  v.  Boston  &  H.  Steain-  as  to  facta  within  his  own  knowledge  and 

boat  Co.,  109  Mass.  149.      Anil  the  ten-  observation,  tending  to  show  the  somid- 

dency  in  Maine  has  been  to  allow  witnesses  nem  or  unsouadness  of  a  testator's  mind, 

who  are  not  experts  a  good  deal  of  latitude  be  may  characteriza  as  rational  or  irrattonal 

in  the  expression  of  opinion,  short  of  declar-  the  acts  and  declarations  to  wbicbhe  testi- 

iiig  their  juiigmenta  upon  the  point  mainly  Bes."      "  Bnt  to  render  bia  opinion  adrais- 

atid  directly  in  issue.     Eent,  J.,  in  Robin-  sibla,  even  to  this  extent,  it  must  be  timilad 

son  V.  Adams,  S2  Me.  110,  saya  :    "  Ovt-  to  bin  conclusions  from  the  specific  facts  ha 

taiuly  nothing  less  than  a  dUcinct  expres-  discloaes."   The  rule  thus  expressed  was  foU 

sion  of  the  opinion  of  the  witnejtK,  given  lowed  and  approved  in  the  cases  of  O'Briea 

as  such  opinion  directly,  comes  within  our  v.    People,  36  N  Y.  282  anit  Hewlett  v. 

rule."    A  witness,  under  the  direction  of  Wood,  65  N.  Y.  6S4  :  and  aGErined  in  tha 

the  court,  may  be  permitted  to  dancribe  case  of  Holcomb  b.  Holcomb,  SJ  N.  Y,  318 

pecaliarttie8,canditionsandsituations,coiv-  and  in  the  latter  case  of  People  r.  Conroy 

duct  and  changes.    Fayette  v.  Chestcrville,  97   N.  Y.  6S,   the  above   cases  were  r«> 

77  Me.  82.    In  Bobinson  f.  Adams,  ttipm,  viewed  and  approved.     It  may  therefore 

it  waa  deemed  not  objectionable  for  a  wit-  be  considered  eatablislied  law  in  that  Stnta 

ness  to  say  that  she  did  not  observe  any  that  no  layman  aa  a  witness  can  give  bj* 

failure  of  mind  and  nothing  wcnlior  in  a  opinion  of  the  mental  capacity  of  a  person; 

Brson.     In  Stacy  v.   Port.   Pub.  Co.  SS  but  can   state   acts  and  declarations  spen 

B.  279,  it  was  held  admi&sible  for  a  wit-  and  beard  by  himself,  and  state  whether 

ness  to  testify  that  a  person   woa  iiituxi-  he   thought  them   rational   or  ivnttionaL 

cated  at  a  time  named.     Tha  rule  in  other  Holcomb  k  Holcomb,  ti^ra. 
Slatea,  however,  is  that  non-aiperts  who 
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ters  Tiih  that  mark."  In  an  action  tm  breath  of  a  promise  to 
marry,  a  person  accustomed  to  observe  the  mutual  deportment  li 
the  parties  may  gire  in  evidence  his  opinion  upon  the  qoestion, 
vrhether  they  were  attached  to  each  other."  A  ship-builder  may 
give  txiB  opinion  as  to  the  seavorthiness  of  a  ship,  even  on  facto 
stated  by  others.*^  A  nautical  person  may  testify  his  opinion 
whether,  upon  the  facts  proved  by  the  plaintiff,  the  collision  of 
two  ships  could  have  been  avoided  by  proper  care  on  the  part  of 
the  defendant's  servants.'' (A)  Where  the  question  was,  whether 
a  bank,  which  had  been  erected  to  prevent  the  overflowing  of  the 
sea,  hfid  caused  the  choking  up  of  a  harbor,  the  opinions  of  scien* 
tiflc  engineers,  as  to  the  effect  of  such  an  embankment  upon  the 
harboi;,  were  held  admissible  in  evidenca"  A  secretary  of  a  fire 
iuBurance  company,  accustomed  to  examine  buildings  with  refer- 
ence to  the  insurance  of  them,  and  who,  as  a  county  commissioner, 
had  frequently  estimated  damages  occasioned  by  the  laying  out  of 
railroads  and  highways,  has  been  held  competent  to  testify  his 
opinion,  as  to  the  effect  of  laying  a  railroad  within  a  certain  dis- 
tance of  a  building,  upon  the  value  of  the  rent,  and  the  increase 
of  the  rate  of  insurance  against  fire.*^  Persons  accustomed  to 
observe  the  habits  of  certain  fish  have  been  permitted  to  ^ve  in 
evidence  their  opinions  as  to  the  ability  of  the  fish  to  overcome 
certain  obstructions  in  the  rivers  which  they  were  accustomed  to 
ascend.'''  A  person  acquainted  for  many  years  with  a  cei-tain 
stream,  its  rapidity  of  rise  in  times  of  freahet,  and  tihe  volnme 
and  force  of  ite  waters  in  a  certain  place,  may  give  his  opinions 

!■  Abbey  v.  Lill,  6  Bins.  SM,  per  Guelee,  J. 

It  McKee  v.  Nelson,  4  Cowen,  35G. 

1*  Thotnton  e.  Royal  Exch.  Asanr.  Co.,  1  Peaks,  2fi  ;  ChKunnd  v.  AugoTEtem,  Id. 
43  ;  Beckwitb  ».  Sydebotbaro,  1  Cempb.  117.  So  of  nautical  rocr,  as  to  oeTigatiiiK  ■ 
ihip.  Mallon  v.  Hesbit,  1  C.  4  P,  70.  Upon  the  qnestion,  whether  certain  im^ 
mrnta  were  part  of  the  neeeuary  UtoU  of  a  penon's  trade,  the  <^nioat  of  witneai  an 
not  admi&aibla  ;  but  the  jury  are  to  datemuna  vpon  the  facta  proved.  Whilmanh  a. 
Aogle.  S  Am.  l^-n  Joum.  H.  s.  S74. 

»  Fenwick  v.  Bel],  1  Car.  k  Kir.  SIS. 

"  Folkes  B.  Chadd,  8  Dong.  167. 

^  Webber  v.  Eaatrm  Bailroad  Co.,  2  Met.  147.     Where  a  polut  inTolnng  qneatioiu 


of  practical  aclence  is  in  dispnte  in  chanceij,  tbe  court  nill  adTise  a  refe 
a  111),  120  ;"'l  Railw.  Caa.  678. 


expert  io  that  scieucu,  for  his  opinion  upon  the  facta  ;  which  will  be  adopted  by  tfaa 


coui't  as  tbe  ground  of  its  order.     Webb  v.  Uauckeater  fc  Leeds  Uoilw.  Co. 

"   -no,  120  ;  1  Railw.  Caa.  678. 

CottrtU  II.  Hyrick,  3  Fairf.  222. 

'  (h)  Cf.   The  City  of  Washington,    93  and  in  patent  ctaec     In  such  eaaii,  tba 

V.  3.  31.     So,  a  nautical  expert  may  be  expert   may   be  asked  whether  two  tna- 

aabed  wbether  it  would  be  safe  or  prudent  chines  are  identical  in  principle,  tboa|^ 

for  a  tug-boat  to  tug  three  boats  abreast  this   is  the  main  question  in   the  ca*'. 

In  a  certain  place,  in  a  high  wind.   Trsns-  Tillotsoa  b.  RKinaay.  61  Vt.  309  ;  Parkei 

portation  Lioe  i>.  Hope,  S6  D.  S.  297.  e.  Stilaa,  C  MoLean,  a  C.  44,  04. 
Tbe  opinious  of  experts  are  Teiy  moch 
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as  to  the  sufficieocr  of  a  dam  erected  in  that  place  to  resist 
the  force  of  the  flood,**  A  practical  surveyor  may  express  his 
opinion,  whether  the  marks  on  trees,  piles  of  stone,  ^c,  were 
intended  as  monuments  of  boundaries ; ''  but  he  cannot  be  asked 
whether,  in  his  opinion,  from  the  objects  and  appearances  which 
he  saw  on  the  ground,  the  tract  he  surreyed  was  identical  with 
the  tract  marked  on  a  certain  diagram.  ^ 

*>  Porter  e.  Poqnono?  Man.  Co.,  17  Caan.  846. 

«  DbyU  v.  Mason,  4  Pick,  Ifie. 

■*  Forar  B.  Wacteld,  S  Mart  H.  s.  996,  SM.  So,  the  omnioti  of  an  exporienead 
teaman  has  IweD  leceiTed,  as  to  the  proper  Rtomga  of  ft  cargo.  Price  v.  Powell,  S  Comst. 
S22 ;  and  of  a  maaon,  as  to  the  time  re<{uUite  for  the  walli  of  a  house  to  become  so 
dry  aa  to  be  Mfe  for  human  habitation,  Smith  o.  Qugerty,  4  Barb.  S.  C.  fll4 ;  and  of 
a  maiter,  engineer,  and  boilder  of  eteuulxHta,  as  to  tho  manner  of  a  colUaion,  in  vieir 
of  the  facts  proved,  The  Clipper  c.  Lof^n,  IS  Ohio,  S7fi.  But  mere  opinious  as  to  the 
BtnouDt  of  dams)^  ara  not  ordinarily  to  be  received.  Haider  v.  Edmouds,  4  Barb, 
a.  C  266;  Gilles  v.  O'Toole,  Id.  S61.  See  also  Walker  v.  Protection  Ins.  Co.,  16 
ShepL  817.  Nor  are  mere  opinions  admioible  respecting  the  value  of  property  ia 
oommon  ose,  auch  as  horses  and  wsKona,  or  lands,  concemins  which  uo  particular 
etndy  is  required,  or  skill  possessed.  Rohertsnn  u.  Stark,  16  N.  M.  109 ;  Bochester  c. 
Chester,  3  N.  H.  846  ;  Peterborough  e.  Jaffrey,  6  N^.  H.  4S3.  And  see  Whipple  v. 
Walpole,  10  K.  H.  ISO,  where  this  rule  is  expounded,  (i) 

(i)  ^e  following  note  on  tlie  limits  of  questions  where  it  ia  not  pracdcahle  to 
siput  testimony  was  in  the  previous  edi-  give  more  dofiuit«  knowledge,  opinions  are 
tion  of  this  work  ;  But  see  Vsndine  e.  received.  In  some  esses,  these  ojiinions 
Burpee,  13  Met.  288 ;  Shaw  n.  Charlna-  muat  come  from  enwrts,  who  hare  ac- 
town,  3  Gray,  107.  The  value  of  tbe  quired  special  akiU  in  detecting  tba  con- 
nveision  of  land  over  whinh  a  milroad  is  nectiou  between  certain  external  avniptoma 
located  is  not  properly  provable  by  experts,  and  their  latent  causes;  and  in  other 
Boston  &  Worcester  K.  Co.  n.  Old  Colony  coses,  all  persons  are  supposed  to  have 
B.  Co.,  3  Allen,  142 ;  Mish  o.  Wood,  34  such  knowledge  and  expenence  as  to  enti- 
Pa.  461.  Some  nice,  and  often  difficult,  tie  their  apinions  to  he  weighed  bv  tho 
(Questions  will  arise  in  regard  to  the  par-  jury.  The  testimony  of  expert  is  neceo- 
ticular  mntters  and  point  with  reference  ssry  upon  all  anch  questions  as  require 
to  which  witnesses  may  be  allowed  to  give  special  study  and  experience  in  order  to 
testimony  by  way  of  opinion.  For  some  form  reliable  judgments.  The  distinction 
excellent  illuBtratious,  see  BedSeld's  Bail-  is  fairly  enough  ilhiBtrated  by  the  ques- 
ways,  133,  134,  and  notes  ;  Wills,  part  1,  tion  of  sickness  or  health.  All  witneases 
SS  37-36.  But  it  is  not  practicable  to  are  competent  to  form  a  reliable  opinion 
make  the  rule  more  precise  than  a  men  whether  one  whom  thev  have  opportunity 
approximation  towards  definiteneas.  Facts  to  observe  appears  to  be  eick  or  well  at 
which  are  latent  in  themselves,  and  only  the  time,  or  whether  one  is  serioosly  dis- 
discoverable  by  way  of  appearances  more  abled  by  a  wound  or  a  blow.  But  if  the 
or  less  symptomatic  of  the  exist«nce  of  the  injury  were  more  definite,  as  to  the  par- 
rosin  bet,  may,  from  their  very  nature,  be  ticulor  state  of  disease  under  which  one  is 
shown  by  tbe  opinion  of  witnesses  as  to  labaring,  and  its  curable  or  fatal  charac- 
the  existence  of  such  appearances  or  symp-  ter  ;  or  as  to  the  dangerous  or  fatal  char- 
tonis  ;  such  are  the  state  of  health  or  of  acter  of  a  wound  or  blow  or  in  what 
the  affections,  as  already  stated.  Sanity  particular  mode,  or  with  what  species  of 
ii  a  question  of  tbe  same  character.  So,  weapon  or  instrument,  sach  blow  or  wound 
too,  upon  innuiries  as  to  the  state  or  was  inflicted  —  special  study,  obeerva- 
■moniit  of  one  s  prapirty,  when  the  facts  tion,  and  experience  mi^bt  be  requisite  in 
are  .tda  numerous  and  evanescent  to  be  order  to  express  an  opinion  entitled  to  the 
giv^  in  detail,  those  acquainted  with  the  dignity  of  being  regarded  as  evidence.  In 
beif  are  allowed  to  express  an  opinion  Ashland  v.  Marlborongh,  B6  Mass.  47,  it 
which  is  the  mere  grouping  of  the  facta,  was  held  that  a  non-expert  may  testily  to 
So,  too,  as  to  the  marKetable  condition  the  acta  and  appearance  of  another  whi['h 
■ad  volae  of  property,  and  many  other  indicate  disease  or  disability,   but  catmol 
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§  440  b.  oplnieiia  of  blued  wita«Mw.     In  weighing  the  test!- 
mouj  of  biaatd  witnesses,  however,  a  distinction  is  obserred  be- 

S'iv«  b!>  opinion  on  the  ■uMset,     Bat  in  iS  Barb.  N.   Y.)  S6)  ;  lo,  also,  (i|rfnionB 

uker  D.    B.   t  H.   Stainiboat  Co.,  IDS  u  to  times  and  distuicM  an  adminible 

H«M.   tie,   tha  suna  court  h«1d  tiut  a  (Cam^belL  o.  State,  23  All.  44}  ;  bat  not 

non-expert  miglit  tMtify  a*  to  tha  oom-  an  opiuion  as  to  how  br  a  coDTanatJoa, 

[lantive  health  of  a  peraon.    Thii  diitina-  Hid  to  have  been  carried  on  iu  an  otdiDarr 

tion  between  teatifymg  to  an  appearanco  tone,  but  not  heard  by  the  witness,  coald 

o[  dlMa«e  and  tn  an  opinion  of  it  i«  car-  be   heaiii    (HardenbaTgh   o.  Coekroft,    S 

taiul;  tins.     What  appear  to  one  in  (uch  Dalv,  N.  Y.  C.  0.  P.  76,  1S74) ;  nor  what 

caiei  ii  icarcely  diflerent  froni  bi*  opinion,  is  trie  hi^heet  part  of  a  hilL     Hovey  m. 

Com.    D.  Cimntngham,    104    Han.  645  ;  Sawyer,  £  Allen  (Uass.),  664.     A  witncai 

Com.    *.    Dorsey,    lOS  Maaa.  413.     And  may  also  rare  his  opinion  as  to  the  age  of 

(abeeqnsntly   the  nme   court   (Com.    v.  a  person  who  pleads  infancy  in  an  acUoa 

Stnrtivant,  117  Uasi.  IZS),  after  a  care-  on  a  contract,  the  vritneis  hanng  had  a 


1,  arriTcd  opportanity  to  obaerve  tha  appearanoa  ci 
•t  the  Miidaiion  that  "common  obser*-  the  person  at  the  time  the  contract  was 
en,  baring  ipedsl  opportunitiea  for  ob-  made.  Benson  e.  HcFadden,  50  lod. 
aervation,  may  testify  to  their  opinions  u  4S1.  Whether  a  non-eipert  is  qoali&ad 
conclusioiui  of  fact,  although  they  sre  not  to  give  an  oniuion  is  for  the  yaagt.  A 
experts,  if  tbe  subjent- matter  to  which  the  farmer  ie  qualified  to  give  an  opinion  as  to 
taatimonv  relates  cannot  be  reproduced  or  theetTectofcunstructinga railroad  throngh 
described  to  the  jiy^  precisely  m  it  ap-  tbe  farm  of  his  neighbor,  upon  the  con- 
peared  to  the  witneas  at  the  time,  and  the  venience  and  expense  of  carrying  it  on. 
facts  upon  which  the  witness  is  called  to  Tucker  e.  Mass.  Cent  R.  R.,  113  Hui. 
express  hi*  opbion  are  sucb  as  men  in  645.  And,  generally,  opinions,  like  other 
Mnanl  an  capable  of  comprehendius,"  testimony,  are  competent  in  the  dasa  ct 
Bydleuian  v.  Beckwith,  48  Com.  9.  0pm-  cases  in  which  they  are  the  best  tasti- 
ions  have  been  held  admissible  as  to  the  many  ;  as  where  a  mere  description,  with- 
ori^  of  sounds  {State  n.  Sbinbom,  40  oat  an  opinion,  would  generally  convey  ■ 
B.  H.  497)  i  OS  to  the  health  of  another  veir  imperfect  idea  of  the  force,  meaning, 
(Wilkinion  v.  lloseley,  30  Ala.  6S2  ;  Bar-  and  inherent  chsracter  of  the  things  de- 
kerv.  Coleman,  85  Ala.  221)  ;  as  to  the  scribed.  Non-experts  may  ^ve  their 
condition  of  another's  eyesight  (Adams  opinions  on  qnestions  of  identitv,  resem- 
V.  People,  03  N.  Y.  Ct.  of  App.  S21)  ;  blance,  apparent  condition  of  body  or 
whether  certain  hairs  are  human  (Com.  v.  mind,  intoxication,  insanity,  lictuiees, 
Dorsey,  t03  Mass.  412) ;  the  meaning  of  health,  value,  conduct,  and  beaKu^ 
certain  gestures,  or  tones  of  voice,  and  to  whether  friendly  or  hostile,  and  the  like. 
whom  they  apply  {Leonard  v.  Allen,  11  Doe,  J.,  in  State  v.  Pike,  49  N.  H.  SSff. 
Cosh.  (Mass.)  24t  ;  and  aes  posf,  vol  ii.  a  very  elnborate  and  valuable  opinion.  In 
5  417,  n.)  ;  tbe  correspondence  between  Hamilton  v.  People,  Suis  Ct.  Mich.,  13 
hoots  and  footprints  (C&m.  o.  Pope.  lOS  Am.  L.  Reg.  v.  s.  979,  it  is  held,  apon  the 
Masa.  440} ;  Chat  two  pieces  of  wood  are  same  gronnd,  that  the  opinion  of  on*  wit- 
parts  of  the  same  stick  (Com.  v.  Choate,  ness  as  to  the  credibility  of  another  ia 
105  MnsB.  461);  but  not  that  a  piece  i^  admiasible.  A  medical  expert  witness  may 
paper  looks  as  if  it  bad  been  naed  as  a  alsoteatifyaa  to  thpfutureresoltsof  anin- 
wadding  for  a  gun,  if  the  paper  is  pro-  jury,  or  what  he  considers  will  nacaswril^ 
duced  in  court  (People  o.  Manke,  78  IT.  or  probably  result,  but  not  as  to  poedbiU- 
Y.  eil]  ;  that  a  borw  appears  to  be  dia-  ties  of  results,  for  tbe  Utter  evidence  is 
eased  in  the  foot  (31  S.  H.  4S5}  ;  or  to  speculstive  in  character  snd  incompetent- 
be  frightened  or  sulky  ( 40  Id.  23)  ;  or  that  Strohm  o.  New  York,  Lake  Erie  4  W.  R, 
a  person  appears  to  feel  sad  (Culver  v.  S.  96  N'.  Y.  306.  It  is  mere  specnlatioa 
Dwight,  6  Oniv  (Mass. )  444)  ;  or  to  be  as  to  what  may  be  the  future  conditioD  of 
intoiicaC«d  (People  v.  Eastwood,  14  N,  Y.  the  patient  resulting  from  tbe  iqjury,  and 
603)  ;  or  as  to  the  qtialitiea  of  a  horse  does  not  represent  the  judgment  of  Uie  ex- 
(State  V.  Avery,  44  B.  H.  392}  ;  or  of  pert  sa  to  what  will  be  its  effect  But 
one's  pecaniarv  responsibility  (Bank  of  evidence  of  the  probable  results  of  an  in- 
Middlelmry  e.  Itatland,  33  Vt  414),  So,  jury  is  competent.  Lincoln  v.  Santngk 
al«o.agto  v(iUiB3sndnricea(Nellisii.  Mc-  ftc  R.  R.  Co.,  23  Wend.  4£S;  Filer  >. 
Cam,  86  Barb.  (N.  Y.)  llfi;  Derby  v.  New  York  Cent  R.  R.  Co.,  4S  N.  Y.  42. 
Gallup.  6  Minn.  il9  ;  Brady  v.  Brady,  3  Evidence  of  that  character  is  dependent 
Allen  (Mass.),  101;  McDon^d  v,  Christie^  upon  the  opinion  of  medical  experts,  and 
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tveen  mattert  of  opinion  and  matters  of  fact.  Sach  a  witnees,  it 
is  said,  is  to  be  distrusted  when  be  speaks  to  matters  of  opinion; 
but  in  matters  of  fact,  his  testimony  is  to  receive  a  degree  of 
credit  in  proport^ion  to  the  probability  of  the  transaction,  the 
absence  or  extent  of  contradictory  proof,  and  the  general  tone  of 
his  evidence.* 

§  441.  Opinion  «>  to  Isgal  or  tnorsa  obUgatioiu.  But  vitnesses 
are  not  receivable  to  »tate  their  view*  on  matters  of  legal  or  moral 
obligation,  nor  on  the  manner  in  vbich  otJier  perisona  would  prob- 
ably be  inBuenced,  if  the  parties  acted  in  one  way  rather  than  in 
another.^  (a)  Therefore  the  opinions  of  medical  practitioners 
upon  the  question,  whether  a  certain  physician  had  honorably 
and  faithfully  discharged  his  duty  to  his  medical  brethren,  have 
been  rejected.'  So  the  opinion  of  a  person  conversant  with  the 
business  of  insurance,  upon  the  question,  whether  certain  parts  of 
a  letter,  which  the  broker  of  the  insured  had  received,  but  which 
he  suppressed  when  reading  the  letter  to  the  underwriters,  were 

*  Lockvood  r.  I^ckwood.  2  Curt,  SSI  ;  Dillon  v.  Dillon,  8  Cart.  Bfl,  lOS. 

1  Per  Ld.  Denman,  C.  J.,  in  Cunipbell  t.  Kickards,  5  B.  &  Aii.  HO  ;  b.  c.  2  If.  & 
II,  Si2.  But  where  &  lihel  consistad  in  impatiug  to  tbe  pluintiff  that  be  kct«d  dis- 
honorfthly,  in  withdrmring  a  horse  which  had  beon  entored  for  a  mx ;  and  he  proved 
b;  a  witaeta  that  the  rulra  of  the  jockB;  clnb  of  which  he  waa  a  member  pennitted 
owner*  to  withdraw  their  tionta  before  the  race  wai  run  ;  it  was  held  that  the  witness, 
on  cross-examinatioD,  oiight  be  asked  whethet  such  conduct  as  he  bad  described  aa 
lawful  uadar  those  rules  would  not  be  regarded  by  him  as  dishooorable.  OniiUe  v. 
Chapman,  5  Q.  B.  731. 

*  Ramadtte  v.  Rf  an,  6  Bing.  3SS. 

generall;  is  not  rasoeptibla   of  absolDbi  Rnrt  «.   WiggUaworth,   117   Mass.   S03, 

certainty  ;  but  the  jadgmant  of  competent  though  such  evidence  was  rejected,  it  wai 

physicians  as  to  the  probable  coiMequeDcee  rajscted  because  the  eridence  was  aa  to 

of  an  injury  eomea  witbin  the  rule  of  rea-  what  the  land  would  be  worth  if  certain 

■ouable  uertaintj,  and  therefore  of  ailmia-  buildings  were  erected  on  it,  >.  t.  it  was  a 

sibility.     Turner  v.  Newburgh,  109  N.  V.  mere  guess  at  a  Aitnre  value.     But  in  tha 

301  ;  Oriawold  v.  New  York  Cent.  &  H.  Inter  case  of  Roberls  v.  Boston,  liB  Mats. 

R.  K.  R.  Co.,  lis  N.  Y.  61.  SOI,  the  opinion  of  an  expert  shnwn  to 

Expert  testimony  la  admiasibls  on  the  have  knowledge  of  tha  values  of  land  in 

Tslna  of  lands,  especially  in  cities  where  the  immediate  vicinity  was  rejected.     Cf. 

values  vary  so  much  according  to  locality,  Hanover  Water  Co.  v.  Ashland  Iron  Co., 

that  it  ia  foirly  a  subject  of  special  study  84  Pa.  St.  279 ;   Penn.  R.  R.  d.  Bunnell, 

to  leam  the  valuaa.     Griawold  v.  Oebbie,  81  Id.  414  ;    Stone   r.   Covell,   39  Mich. 

13fl  Pa.  St  968  i   Hnntiagton  a.  Attrill,  S5B;    Swan  v.  Miildlesei  Co.,  101  Unsi. 

lis  N.  Y.  379.     But  in  testifpng  as  to  17S. 

the  value  of  property,  an  expert  who  basse  (n)    Bennett    e.    Clemence,    0    Allen 

hii  knowleitga  solely  upon  transaction!  in  Mass.),   10.      On   the  general  sulfjpct  o( 

similar  property  nnt  situated  in  the  vi-  ei[iert  tentimony,  see  Rogers  on  Ki)>ert 

dnit^,  ia  not  c<HnpeteDt  to  testify.     The  Testimony.     Evidence  to  the  effent  that 

qaahScation  of  the  expert  depends  upon  members  of  the  legal  profession,  familiar 

hi*  knowledge  of  tbe  value  of  the  particu-  with  anuh  queationa,  regard  a  title  non- 

lar  thing  in  question.     And  this  may  ba  marketable,  is  not  admissible.     The  qiies- 

inferred  ny  him  from  tbe  value  of  similar  tion  is  one  for  the  court  to  answer,  and 

property  in  the  viciDity,  but  not  from  the  the  opinion  of  conveynncers  against  it  is 

Tslue  of  similar  pro|>erty  in  different  loca-  quite    immaterial.      Moser   t>.   Ooi^hi«De, 

tioDS.    UuDtlngton  v.  AttrUI,  mpnt.    In  107  S.  Y.  39. 
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or  were  not  material  to  be  conunuuicaied,  has  been  held  inad* 
misBible ;  ^  for,  whether  a  particular  fact  waa  material  or  not  in 
the  particular  case  is  a  queatioa  for  the  jury  to  decide  under  Uie 
circumstances.*  (6)  Neither  can  a  witness  be  asked,  what  would 
have  been  his  own  conduct  in  the  particular  case.^  But  in  an 
action  against  a  broker  for  negligence,  in  not  procuring  the  need- 
ful alterations  in  a  policy  of  insurance,  it  has  been  held,  that 
other  brokers  might  be  called  to  say,  lookii^  at  the  policy,  the 
invoices,  and  the  letter  of  iuBtructions,  what  alterations  a  iJtilful 
broker  ought  to  hare  made."  {c) 

inixrcrj,  Kn  considBred  ind  oTer- 
Tuldd.  &««  aL-cordiiwly,  Carter  d.  Boehm,  3  Bnrr.  1905,  1B18  ;  DDmll  v.  BedarW,  1 
Hole's  Cu.  2S3  ;  Jafferun  lu.  Co.  e.  Cotbeal,  7  W<:n4.  72,  7t». 

'  lUwliuB  t>.  Daboiougb,  1  U.  A  Kob.  32S ;  Wettbur  «.  Aberdiin,  S  M.  ft  W. 
267. 

*  BarthoD  s.  LonghmaQ,  S  Stark.  2S8. 

*  Cbapmui  v.  Wajtun,  10  Bing.  57.  ITpon  the  i^untioi],  vliBtlier  the  opmiou  of  s 
person,  conreruut  with  the  buHiueu  of  iosuiance,  u  admissible,  to  show  that  the  rats 
of  the  premium  would  have  been  affecled  by  the  commnnicRtion  of  peilticalar  beta, 
there  hag  been  mucb  diTendty  of  opinion  among  jadgaa,  and  thn  cases  are  not  easily 
Nconciled.  See  Phil.  &  Am.  on  Erid.  896  ;  S  Stark.  Erid.  886.  But  the  later  'devi. 
dona  are  against  the  Bdmisaibility  of  th«  testimoay,  as  a  general  rule.  S«e  CamplcU 
V.  Riukarda,  [>  B.  £  Ad.  840.  Perhaps  the  folloiFiuK  absarTBtiotiB  of  Ur.  Starkie,  on 
this  subject,  will  be  found  to  indicate  the  true  princiiile  of  discrioiinatioii  among  tba 
ca&es  vhich  call  for  the  application  of  the  i-uIp,  "  WhensTer  the  Siing  the  fair  prioe 
and  value  npon  a  contract  to  insure  is  matter  of  skill  and  judgment,  actiof;  according 
to  certain  general  rules  and  principles  of  calculation,  applied  io  the  portjcular  circum- 
stancm  of  each  indiridual  case,  it  seems  to  be  matter  of  evidence  to  show  whether  th« 
facta  sujspressed  wonld  have  been  noticsd  as  »  term  in  the  particular  calculatian.  It 
would  not  be  difficult  to  propound  instsnces,  in  which  the  materiality  of  the  fact  with- 
held would  be  a  ijuestion  of  purs  science ;  in  other  instances,  it  is  very  possible  that 
mere  comnion  senae,  inde]>endent  of  any  pecnlisr  skill  or  experience,  would  be  auffident 
to  compruhend  that  the  disclosure  was  materiul,  and  ita  auppresaion  fraudulent, 
althon^h  not  to  undeisland  to  what  extent  the  risk  waa  increaaed  by  that  fact.  In 
interni Filiate  cases,  it  seems  to  be  difficalt  in  principle  wholly  to  exclude  the  evidenoe^ 
altbeugb  ita  importance  may  vary  exccedjpgly  according  to  circumatancea."  See  3 
Stark.  Bvid.  887,  888  (3d  London  ed.),  tflB  {6th  Am.  ed.). 

(i)  So,  as  the  question  of  dne  care  or  ons  condition  of  the  road  (Stillwater  Tom- 
negligence  is  for  the  jury,  the  witness  pike  Co.  v.  Coover,  26  Ohio  St.  620) ; 
cannot  be  asked  ivbethvr  a  party  to  a  suit  or  whether  a  person  accused  of  homicide, 
eiercisfd  due  care  (Hopkins  e.  Indian,  k,  who  sets  up  seU-defence,  was  in  imminent 
St.  Louis  R.  It.  Co.,  78  111.  SS) ;  or  danger  (State  o.  Rhodes,  29  Id.  171),  ■* 
whether  a  l)erson  is  a  careful  driver  (Mor-  these  are  queatinna  for  the  juiy. 
ris  V.  East  Haveii,  41  Conn.  2S2) ;  nor,  (c)  The  following  note  ia  taken  ftom 
in  an  aetjon  for  assault  and  battery.  Judge  May's  edition  of  tbi«  book :  In 
whether  the  defendant's  net  was  jiutifia-  Joyce  it.  Maine  Insurance  Co.,  45  He.  1S8, 
bU  (Barta  v.  Moras,  129  Masa.  286]  ;  nor,  it  was  decided  that  an  expert  in  iiisuramce 
after  testifying  In  answer  to  a  bypothet-  matters  could  not  be  permitted  to  ^ve  bis 
ical  qneation,  that  he  should  consider  the  opinion  whether  "  the  rate  of  premium  Urn 
testator  of  sound  mind,  cnn  he  testify  di-  insurance  would  be  increased  by  vacating 
rectly  that  he  considi'red  the  testator  com-  a  dwelling-bousf^."  The  oondition,  made 
petent  to  make  a  will.  May  o.  Bradlee,  part  of  the  contract,  mads  the  inanrance 
127  Id.  iU.  void  and  of  no  effect  if  the  riak  should  bs 

So,  it  is  impropsr  to  ask   a  witness  increased  by  any  means  whatever  within 

whether  a  rondwnnrf(inj«^>iu,  in  an  action  the  control  of  the  insured.     It  waa  said 

for  personal  injaries  csuiKd  by  ths  danger-  not  to  be  a  question  of  adenee  or  skill.  So 
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§  442.  FutT  ▼oDohM  for  hi*  wltDesa.  When  a  party  oSers  a 
witness  in  proof  of  bis  cause,  be  thereby,  in  general,  represents 
bim  as  worthy  of  belief.  He  is  presumed  to  know  the  character 
of  the  witnesses  he  adduces ;  and  baring  thus  presented  them  to 
the  court,  the  late  teUl  itotpermU  the  parti/  afterwards  to  impeach 
their  ffenirai  reputation  for  truth,  or  to  impugn  their  (Audibility 
by  general  evidence,  tending  to  show  them  to  be  unworthy  of  be- 
lief. For  this  would  enable  him  to  destroy  the  witness  if  he 
spoke  against  him,  and  to  make  bim  a  good  witness  if  be  spoke 
for  him,  with  the  means  in  his  hand  of  destroying  bis  credit  if  be 
spoke  against  him.'  (a) 


89  ;  SiDith  V.  ^ce,  S  Wattt,  U7.  Bat  when  »  wituuu  teittlied  to  the  jurv,  contrary 
to  her  (Utament  in  ■  (onnsr  deposition  girea  la  tha  iBine  g&uk,  it  woa  held  not  im- 
proper for  tha  judgt  to  ordir  the  depoaitaon  to  bu  read,  in  onlar  to  impaach  the  cradit 
offli»i  ■■  "  "•'  -■-'   "-  -    *  "-    — 


1.  K.  P.  297  ;  EwM-  p.  AmbroM,  8  B.  &  G.  74fl  ;  Stockton  «.  Daniuth,  T  Watts, 

th  T.  Price,  S  Watti,  U7.     Bi  '     '  

•tatament  in  a  (onner  deposition 
'     "     '  djt  to  ordir  the  depoai 

Baz  r.  Oldrofd,  Aiua.  &  Bjr.  887. 

it  liaa  bean  held,  and  Tor  *  lika  T«aion,  newof  iajutanoe.  The  distinction,  though 
that,  nnder  aubstjuitiall;  airaihr  temu  of  flat,  gnems  to  be  aoand ;  it  ia  between  aa 
the  contract,  iniunmce  experta  conld  not  inadmUaible  opinion  and  an  admiasibla 
br  penaittsd  to  teetify  whether  "learing  fact.  The  iufereni^  of  iiicrraiie'l  rink, 
a  dwell iiig-houiia  unotcnpied  for  a  conud-  baaed  npon  the  fact  known  to  him  of  a 
erable  length  of  time  "  waa  an  increaae  of  higher  rate  of  preaiinm  in  such  casea,  can- 
risk.  LucB  B.  DorchesUr  Mot.  Fire  Ina.  not  be  stated  by  tha  witnesa  ;  but  he  may 
Co.,  105  Hnu.  '^S  ;  Cannell  v.  Phcenix  atata  the  lact,  which  is  to  him  a  mutter  of 
Ins.  Co.,  GB  Me.  582.  Bat  in  Foy  v,  jEtna  special  knon-ledge,  and  from  this  the  jury 
Ina.  Co.,  8  Allen  (N.  B.),  29,  sanh  evi-  may  draw  the  infeienoe  of  incr^aed  rink. 
dence  was  admitted  withoat  objection.  That  persons  haTin^  this  peculiar  knowl- 
Aud  Renenlly  their  opinions  as  to  the  edse  may  teiitify  thereto  is  a  well-spttled 
matenniity  of  certain  beta  to  tha  risk  are  mh  of  evidence.  Webber  «■  Easteni  Rail- 
incompetent.  Hilwaakee,  kc  Ry.  Co.  rond  Co.,  2  Met.  (Unas.}  147  ;  Hairy  d. 
t>.  KelW,  SJ  U.  S.  16B  ;  Jeffaraon  Ins.  Mohawk  Valley  Ins.  Co.,  G  Gray  (Mass.), 
Co.  e.  (■olheal,  7  Wend.  {N.  Y.)  72;  641  ;  Hswea  o.  New  EngUud  ins.  Co.,  2 
Hartford  Pmt.  Ins.  Co.  o.  Harmer,  2  Ohio  Curtis,  C.  a.  22» ;  Ljmin  v.  State  Ins. 
lit.  4S2  i  Uill  B.  Ufayatte  Ins.  Co.,  2  Co.,  14  Allen  (Mass.),  32B  ;  Hartman  v. 
Mich.  470.  CotUto,  Kern  ■.  South  St  Keystone  Ins.  Co.,  21  Pa.  St.  468  ;  Quin 
I^nisMut.  Fire  Ina.  Oi.,  40  Mo.  19.  But  o.  National  Ass.  Co.,  Jones  &C'ary  (Irish), 
ID  Schenck  v.  Mercer  County  Mutual  In-  SIS.  In  life  insurance,  phjaictana  may 
sumnce  Company,  i  Zab.  (N.  J.)  447,  a  give  their  opinion  as  to  the  cauae«  of  di»- 
fireman  was  allowed  to  testify  whether  the  ease,  and  whether  a  porticalar  disease  or 
risk  of  fire  was  increased  by  certain  alter-  inftrmity  or  injury  or  tiabit  is  the  cause  of 
ations.  But  it  was  decided  in  the  case  death,  or  teada  to  shorten  life  (Miller  b. 
last  cited  from  Massachosetts,  tliat  the  Mut.  Ben.  Life  Ins.  Co.,  31  Iowa,  SIS); 
qnestioD  whether  such  leaving  a  dwalline-  but  neither  they  nor  experts  in  insurance 
house  unoccupied  ia  material  to  the  risk,  can  be  allowed  to  give  their  opinion  upon 
misht  be  tested  by  tha  question  whether  the  question  whether  the  applicant  was 
underwriters  generally  would  in  such  case  an  insurable  snliject,  nor  whether  cer- 
charge  a  higher  premium.  And  see  also  tain  (acta  render  the  subject  uninsurabls. 
Merriam  a.  MidiUaiex  Ina.  Co.,  21  Pick.  Rawla  v.  Am.  Life  Inn.  Co.,  S6  Baib.  857  ; 
183;  Daniels  d.  Hadson  Sirer  Fire  In*.  «.  c.  affirmed  27  N.  Y.  282. 
Co.,  13  Cush.  (Mass.)  416.  The  lint  que*-  (a)  Seweil  v.  Qardner,  48  Md.  182; 
Hon  was  said  to  be  aa  to  a  subject  within  Pollock  v.  Pollock,  71  N.  Y.  137.  Id  a 
common  knowledge,  as  to  which  opinions  recent  case  in  New  York,  Becker  s,  Koch, 
weru  in  admissible,  while  the  tatter  related  104  N.  Y.  400,  this  rule  wss  rxnmined 
to  a  matter  which  was  within  the  peculiar  with  corr,  and  the  court  said  that  the  rule 
kiiowledgB  of  person*  rersed  in  the  buai-  only  prohibits  this  impeachment  in  three 
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§  443.  xtzoepttoiu.  Bat  to  this  general  rule  there  are  tome 
exceptiont.  For,  where  the  witness  is  aot  one  of  the  party's  owa 
selection,  but  is  one  whom  the  taw  obliges  him  to  eall,  such  as  the 
Bnbscribing  witness  to  a  deed,  or  a  will,  or  the  like ;  here  he  can 
hardly  be  considered  as  the  witness  of  the  party  calling  him,  and 
therefore,  as  it  seems,  his  character  for  truth  may  be  generally 
impeached. '  (i)  But,  however  this  may  be,  it  is  exceedingly  clear 
that  the  party,  calliag;  a  witness,  is  not  precluded  from  proving 
the  truth  of  any  ^articufflr/oc(,  by  any  other  competent  teatimonr, 
in  direct  contradiction  to  vhai  such  witness  may  have  testified; 
and  this  not  only  where  it  appears  that  the  witness  was  inaocentlj 
mistaken,  but  even  where  the  evidence  may  collaterally  have  the 
effect  of  showing  that  he  was  generally  unworthy  of  beUef.'(6) 

§  444.  FievloiiB  Inoonalatent  ■tatomeiita.  Whether  it  be  competent 
for  a  party  to  prove  that  a  witness  whom  he  has  called,  and  whose 
testimouy  is  unfavorable  to  his  cause,  had  previoutlt/  ataUd  the 
facts  in  a  different  manner,  is  a  question  upon  which  there  exists 
some  diversity  of  opinion.  On  the  one  hand,  it  is  urged,  that 
a  party  is  not  to  be  sacrificed  to  his  witness ;  that  he  is  not  rep- 

>  Lowe  D.  Jolliffe,  1  W.  Bl.  386  ;  Poth.  on  Ohl.  by  Enni,  toI.  iL  p.  2S2,  App,  Ka. 
16;  WilliamB  «.  Walker,  2  Hich.  Eo.  291.  And  see  Goodtitle  v.  CUTtMi,  4  Burr. 
8234  ;  L'owdra  r.  ReynoltU,  12  S.  &  R.  281.  But  an  Whiuker  c.  Salisbury,  IB  Pick. 
644.  545 ;  Dannett  v.  Dow,  6  Sliepl.  19  ;  Brown  v.  Bellawa.  1  Pii;k.  176. 

■  Bull.  N.  P.  3S7  )  Aleiander  v.  Olbson,  2  Citspb.  GG6  ;  Ricbardwn  u.  Allan,  8 
SUrk.  334  ;  Ewer  >.  Ambrom,  3  B.  &  C.  746  ;  S  D.  &  E.  127  ;  a.  c.  4  B.  fc  C.  25 . 
FriKllander  v.  London  Asaur.  Co.,  4  B.  &  Ad.  193;  Lawn-nce  v.  Bu-ker,  5  Wimd.  305, 
per  Snnm,  C.  J.  ;  Cowden  g.  Reynolds,  12  S.  A  R.  231 ;  Bndlev  c  Biordo,  S  Bing. 
67:  Jackson  e.  l.eek,  12  Wend.  106  i  Stockton  v.  Demuth,  7  Witt*,  39  ;  Brown  v. 
Bellows,  4  Pick.  179,  1B4  ;  Perry  a.  Hnssey,  1  Boil.  32  ;  Spenctr  v.  White,  1  IihL 
S3B;  Dennett  v.  Dow,  6  Shepl.  IS  ;  McArthar  v.  Haribert,  SI  Wend.  190  ;  Atior- 
Gen.  V.  Hitchcock,  1  Exch.  91,  11  Jur.  473  ;  Tha  LocUibo,  14  Jni.  792 ;  I  Eng.  L.  ft 
Eq.  64G. 

cases.  Til. :  <])  the  calling  of  witnenai  to  la  the  truth.     Wbtn  one  pMty  to  «  sait  i« 

impeach  the  general  character  of  the  wit-  empowered  by  Itatuta  to  take  the  teat)- 

nous  ;  (2)  the  proof  of  prior  contradictory  mony  of  the   other  party,  he  generalt  j 

statemrnts  by  him  ;  and  (3)  a  contradic-  makes  the  other  tiarty  hit  witoeas  to  tliat 

tion  of  the  witness  by  another  where  the  extent,  and  cannot  impeach  his  credihilitj, 

only  effect  is  to  impeach,  and  not  to  give  Warren  v.  Gabriel,  61  Ala.  235. 
any  material  evidence  npon  any  ivue  in         (a)  Shorey  b.  Harsey,  82  He.  579  ;  Ed- 

the  case.     And  in  a  later  case.  Cross  e.  warda  *.  Crenshaw,   SO  Uo.   App.  610  ; 

Cross,  108  N.  Y.  629,  tbe  tame  rule  was  Crocker  b.  Agenbroad,  122  Inil.  687. 


applied,  and  it  was  held  that  hy  calling  |i)  Croaa  ■.  Cro«,  108  M.  Y.  629 ;  Bab- 
ons  as  a  witness,  the  party  calling  him  cock  v.  People,  IS  Col.  615 ;  Arti  v.  Chi- 
does  not  become  forced  to  admit  as  tnie    cage,  B.  I.  &  P.  R  R.  Co.,  44  Iowa,  SSt ; 


crery  fact  to  which  he  testifies;  and,  that  Skipper  i.  State,  69  Cut.  63;  War   .. 

while  not  at  liberty  to  impeach  his  eharac-  Qatmel,  61  Ala.  235  ;  Gibba  c.  Hnylcr,  41 

ter  for  truth  he  was  at  liberty  to  dispute  N,  Y.  Super,  Ct  190  ;  Pollock  v.  PoUock, 

specific  facts  sworn  to  by  the  witness,  and  71  N.  Y.  137  ;  Coulter  p.  American  £x- 

to  confront  his  statement  of  the  facts  with  press  Co.,  68  H.  Y.  685  ;  Hall  v.  Hongb- 

the  facts  and  circomstances  of  conduct,  ton,  87  Me.  4U  ;  8ea*y  «.  Dearborn,  IS 

letters,  and  declarations,  and  let  the  'farr  V.   H.   861 ;    Bnnra  v.  Wood,   19   Uo. 

determine  (rom  the  whole  endence  whien  476> 
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reseated  hy  him,  nor  identified  with  him ;  and  that  he  ought  not 
to  be  entrapped  by  the  arts  of  a  designing  maii,  perhaps  in  the 
interest  of  his  adversary.^  On  the  other  hand,  it  is  said,  that  to 
admit  such  proof  would  enable  the  party  to  get  the  naked  declara- 
tions of  a  witness  before  the  jury,  operating,  in  fact,  as  inde- 
pendent evidence;  and  this,  too,  even  where  the  declarationa 
were  made  out  of  court,  by  collusion,  for  the  purpose  of  being 
thus  introduced.' (a)  But  the  weight  of  authority  seems  in  favor 
of  admitting  the  party  to  show  that  the  evidence  has  taken  him 
by  surprise,  and  is  contrary  to  the  examination  of  the  witness 
preparatory  to  the  trial,  or  to  what  the  party  had  reason  to  believe 
he  would  testify ;  or,  that  the  witness  has  recently  been  brought 
under  the  influence  of  the  other  party,  and  has  deceived  the  party 
calling  him.  For  it  is  said  that  this  course  is  necessary  for  his 
protection  against  the  contrivance  of  an  artful  witness;  and  that 
the  danger  of  its  being  regarded  by  the  jury  as  substantive  evi- 
dence is  no  greater  in  such  cases  than  it  is  where  the  contradic- 
tory declarations  are  proved  by  the  adverse  party.B(6) 

>  Phil.  &  Am.  on  Evid.  904.  MS  ;  2  Phil.  Evid.  447. 

*  Ibid.  ;  Smith  V.  Price,  8  Watts,  447;  Wright  v.  Beckett,  1  M.  &  Rob.  414,  423, 

iwr  Rolknd,  B- 

*' Wright  D.  Beckrtt,  1  K,  &  Rob.  414.  418,  per  Ld.  Denman  ;  Rice  v.  New  Eng, 
Murine  Ins.  Co.,  4  Pick.  439  ;  Ren.  e.  Oldroyd,  Ruu.  &  Ry.  88,  90,  p«r  Ld.  Ellen- 
borough,  and  Uansfleld.  C.  J.  ;  Brown  r.  Bellon's,  4  Pick.  179;  KuU  v,  Nnrrii,  1 
Hiyvr.  437,  438  ;  2  Pliil.  Erid,  45U-483  ;  Dunn  v.  Aalett,  2  M.  &  Rob.  122 ;  Bnuk  of 
Northern  Liliertiea  v.  Dans.  6  WrttU  1  Serg.  SSS  ;  infrit,  3  467,  n.  But  see  HqIiU- 
worth  V.  Mayor  of  Dartmouth,  2  M.  k  Bob.  153  ;  Bej;.  v.  Ball,  3  C.  A  P.  715  ;  and 
Sag.  V.  Fare,  8  C.  &  P.  768,  where  evidence  of  tbia  kind  woa  rejected.  In  a  recent 
ease,  however.  Chin  point  has  baea  mor«  fully  coDsiilered,  and  it  was  held,  that  if  A 
witness  unexpeuCedly  )(ivea  evidence  adverse  to  the  party  calling  him,  the  pnrty  may 

(a)  Adams  o.   Wheeler,   S7  Hub.  87    v.  Homer,  120  Id.  277;  Day  b.  Cooley, 
bnl  aee  note  b,  in/ft '     "--'--    '---'--      >.«  , ,    ,„.      mL.    ..... 

a  Oil.  !1S4  ;  Coultei 

Co.,  58  N.  Y.  585. 

[b)  Compare  Com 

as?,).  84  ;  Oreeno  „  .  

i.  788 ;  Beg.  V.  Williama,  6  Coi,  C.  C.    producing*     _ 

3i3 ;  People  v.  Safford,  E  Denio  (N.  Y.),  oat  as  worthy  of  credit,  and  therefora 
112;  Billiard  ■>.  Pearsntl,  G3  N.  Y.  S30  ;  cannot  contradict  his  testimony  by  svi- 
HuDaniel  o.  Slate,  B3  G«.  2S3.  The  dence  of  other  previous  ataiementa  of  his 
Lochlibo,  1  Eng.  L.  k  Eq.  845  ;  3  Rob.  inconsistent  with  his  present  testimony. 
Adm.  310.  By  statute  in  Masgachnsetts  The  witni^s  must  therefore  not  only  be 
(Pub.  atat.  c.  189,  5  22),  a  party  produo-  asksd  whether  he  hsd  msde  such  eoiitra- 
ine  a  witness  may  prove  that  he  bis  at  dictory  statrmpnts,  hot  the  circntnstaacaa 
other  times  made  stutements  inconsistent  of  the  supposed  statement  in  sufficient  de- 
with  hi*  ptesant  testimony  ;  bnt  before  tail  to  designate  the  particular  occaiion 
this  proof  can  be  given,  the  circumstances  referrml  to  must  be  mentioned  to  him. 
of  the  supposed  statements,  sufficient  to  The  stutute,  also,  would  not  eiteod  to 
designate  the  particular  occasion,  must  lie  immaterial  evidence  which  could  not  have 
mentioned  to  the  witness,  and  he  must  be  been  contradicted  if  given  by  an  op- 
asked  whether  he  made  such  statements,  posing  witness.  Pointing  out  a  particu' 
and  be  allowed  to  eiplain  them.  CF.  tar  penon.  as  the  one  with  nbom  tbo 
Bnoki  v.  Weeks,  121  Uass.  433 ;  Xewell  cnnveisatioD    took   place,    does   not  mf- 
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§  445.  Crew-sxaiBinatton.  When  a  witnesB  has  been  examiaed 
Id  chief,  the  other  party  has  a  right  to  ^o»t-examine  him. '(a) 
But  a  question  often  arises,  vhether  the  witness  has  been  80  ex- 
amined in  chief,  as  to  give  the  other  party  this  right  If  the  wit- 
nses  is  called  merely  for  the  purpose  of  producing  a  paper,  which 
is  to  be  proved  by  another  witness,  he  need  not  be  sworn.* 
Whether  the  right  of  cross-examination,  that  is,  of  treating  the 
witness  as  the  witness  of  the  adverse  party,  and  of  examining  him 
by  leading  questions,  extends  to  the  whole  case  or  is  to  be  limited 
to  the  matters  upon  which  he  has  already  been  examined  in  chief, 
is  a  point  npon  which  there  is  some  diversity  of  opinion.     In 

Bsk  him  if  be  hu  not,  on  a  particDlar  occadon,  made  a  tutatnTj  atfttemeDt  (e)  Aod 
the  ^aeBtloQ  and  aiuwer  ma}  go  to  the  jary,  with  ths  rat  of  the  evidence,  the  jndge 
CBQtioiiing  them  not  to  infer,  trom  the  question  alone,  that  the  fact  logi^ted  in  it  is 
true.  In  such  case,  the  partj  who  called  the  witness  may  stiU  go  on  to  prove  hia  case 
hy  other  witnesses,  uotwithitanding  their  testimony,  to  relative  facts,  may  contiadict, 
and  thus  indirectly  discredit,  the  former  witness.  Thus,  in  an  Bctian  for  an  easaalt 
and  batter?,  if  the  pIointiCTs  first  witness  t«Btifies  that  the  pUintiff,  in  oonTersation, 
ascribed  the  Injury  to  on  accident,  ths  plaintJIT  may  prore  that,  in  tact,  no  such  acci- 
dent occurred.  And  if  the  witnras  denies  a  material  fact,  and  states  that  pereons  con- 
nected with  the  pkintiff  offered  him  money  to  assert  the  fact,  the  plsintiff  may  not 
only  still  go  on  to  prove  the  fact,  but  he  may  also  disprove  the  subornation ;  for  this 
latter  fact  has  now  become  relevant,  though  no  part  of  the  main  transaction,  inaamach 
as  its  truth  or  falsehood  may  fairly  inSuence  the  belief  of  the  jnr;  as  to  the  whole  case. 
Helluish  v.  Collit-r,  15  Q.  B.  878. 

>  If  the  witness  dies  after  he  has  been  examined  in  chief,  and  before  his  eross-ezanii- 
natioD,  it  has  been  held  that,  his  testimony  is  inadmissible.  Eissam  r.  Forrest,  25 
Wend.  651.  But  in  eqnity,  its  admissibility  is  in  the  discretion  of  the  conrt,  in  view 
of  the  eirenmstancea.     Gass  d,  Stinson,  8  Sumn.  lOi-108  ;  infra,  i  66*. 

*  Perry  v.  Gibson,  1  Ad.  k  £1.  48  ;  Davis  v.  Dale,  1  M.  A  H.  Gli ;  Reed  d.  James, 
I  Stark.  iS2  ;  Bush  o.  Smith,  1  C.  H.  &  R.  94  i  Summers  v.  Hoseley,  3  C.  ft  M.  177. 

ficiently   designate  the  occialon  referred  cannot  be  pennitted  to  impeach  his  own 

to,   bat  the  time  and  place  shoold  also  witness  by  proof  by  other  witnusses   of 

be  stated.     Com.  v.  Thyng,  184  Mass.  IBl,  prior  contradictory  statements,  onlfss  the 

Similar    statutes   exist    in    many    State*  witness  is  one  whom  the  law  oWigea  the 

and  in  England,   IT  &  18  Vict  c.  126;  party   to  calL      Hildreth  n.  Aldnch,   15 

Dean  e.  Knight,  1  F.  &  F.  433  ;  Jackson  B.  1.  IBS  ;  Cox  p.  Eayrea,  65  Vt  34  ;  Hull 

V.    Thomas,   10  W.    B.    42 ;    People    b.  v.  State,  93  Ind.  128. 
Bushton,   80  Cal.  Ifll  ;   CaL   Code  Civ,  (e)  To  thU   effect  is   Hemingway   v. 

Proc.  §§  2049,  2052.     In  some  states  the  Garth,  61  Ala.  680,  and  this  obtains  by 

party  calling  the  witness  is  allowed  to  im-  statute  in  Kentucky.    Blsckbum  v.  Cam. 

peacti  the  testimony  by  proof  of  previous  13  Bush,  181. 

contradiotorv  statements  only  when  the         (n)  Where  the  State  hsa  nmmnned  a 

testimony  of  the  witness  is  a  surpriie  to  witness,  and  the  witness  has  been  sworn, 

the  par^  calling  him.     Miller  t>.  Cook,  but  not  eiaminad,   the  prisoner  has  no 

124    Ind.    101-2381    Hev.  St.   Ind.  607;  right  to  cross-examins  hun  sa  to  the  whole 

Hull  a.  State,  93  Ind.   129;  Conway   v.  case,     Aaatin  «.  State,  1*  Ark.  666.     If 

"S  Ind.  482;  Champ  v.  Com.  2  a  witness  gives  no  testimony  in  bis  exami- 


Mete.  (Ky.)  17.     la  the  absence  of  such  nation  in  chief,  he  cannot  b 

statutes,  and  nnless  it  is  shown  that  the  ined  for  the  pnrpase'of  discrediting  huu. 

party  callin);  the  witness  had  good  reason  Bincedrdle  f.  Bailey,  1  F.  &  F.  686.     At 

to  believe  that  the  witness  would  testify  a  preliminary   hearing,  to  determine  the 

otherwise,  or  that  the  witness  had  been  competency  of  evidence,   the  judge   i 

improperly  inflnenced  by  the  other  ride,  refuse  to  permit  cr"- -.;»••.«,.      n 

the  weight  of  anthority  is  that  a  party  v.  MorreU,  99  Mai 
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England,  when  s  competent  witnesB  is  called  and  avorn,  the  other 
party  will,  ordinarily,  and  in  strictness,  be  entitled  to  crosa- 
ezamine  him,  though  the  party  calling  him  does  not  choose  to 
examine  him  in  chief;*  unless  he  was  sworn  by  mistake;*  or, 
unless  an  inmiaterial  question  having  been  put  to  him,  hia  fur- 
ther examination  in  chief  has  been  stopped  by  the  judge.^  And 
even  where  a  plaintiff  was  under  the  necessity  of  calling  the  de- 
fendant in  interest  as  a  witness,  for  the  sake  of  formal  proof  only, 
he  not  being  party  to  the  record,  it  has  been  held,  that  he  was 
thereby  made  a  witness  for  all  purposes,  and  might  be  cross- 
examined  to  the  whole  case."  In  some  of  the  American  courts  the 
same  rule  has  been  adopted  ;^(&)  but  in  others,  the  contrary  has 
been  held;*(c)  and  the  rule  is  now  considered  by  the  Supreme 
Court  of  the  United  States  to  be  well  established,  that  a  party  baa 
no  right  to  oross-examine  any  witness,  except  as  to  facts  and  cir- 
cumstances connected  with  the  matters  stated  in  his  direct  ex- 
amination ;  and  that  if  he  wishes  to  examine  him  to  other  matters, 
he  must  do  so  by  making  the  witness  his  own,  and  calling  him,  aa 
auch,  in  tiie  subsequent  progress  of  the  cauBe.^(i2) 

■  Rez  t>.  Brooke,  2  Stark.  172 ;  Phillips  v.  Ernnar.  1  Eap.  SS7  ;  Dickinson  v.  Sbes, 
t  Esp.  67;  Reg,  c  Murphy,  1  Annst.  Hocarto.  &  Og1«,  201. 

*  Clifford  0.  Hunter,  3  C.  4  P.  18 ;  Rasb  ».  Smilh,  1  C.  Jt.  4  R.  94  ;  Wood  v. 
UackiDBOD,  S  H.  &  Rob.  273. 

•  Creovy  u.  Carr,  7  C.  4  P.  8*. 

■  Mor)^n  p.  Bryilees,  S  Stark.  914. 

">  Moody  p.  RowbIT,  17  Piuk.  490,  488;  Jackson  tr.  Viriok,  7  Cowen,  288;  S  Wend. 
Mfli  Fulton  BBok  v.  StaffoM,  3  Weud.  488. 

*  Harrinou  v.  Rownit,  8  Wash.  G80;  Ellmaker  n.  Buckley,  Ifl  S.  t  R.  77. 

•  The  Philsdelphia  i,  Tranton  Kailrond  Co,  v.  Stimpaon,  14  Peters,  US,  481;  Floyd 
V.  Bovard,  6  Watu  i  Serg.  7G.     It  is  competent  for  the  party,  after  having  closed  his 

(S)  Linalay  »,  LoTely,  83  Vt.  128  ;  Silver,  68  Mo.  265  ;  Jones  B.  Roberts,  87 
Blackinztoo  v.  Johnson,  128  Mass.  21;  Mo.  App.  177;  BeU  t.  Prewitt,  82  111. 
Beal  n.  Nichols,  2  Gray,  282.  This  cose  8S2  ;  Lloyd  v.  Thompson,  6  111.  App.  SO  ; 
decides,  also,  that  where  a  witness  is  called  Oale  u.  People,  26  Mich.  1&7  ;  Wilson  e. 
only  to  prove  the  eieoution  of  an  inatru-  Waipr,  Ih.  152 ;  Haynes  v.  Ledyard,  83 
nient,  and  is  cross-examined  generally  by  Mich.  SIB  ;  Buckley  v.  Buckley,  12  Ney. 
the  other  party,  the  party  calling  him  hsa  128  ;  Fulton  v.  Central  Bank,  92  Pa.  Si. 
not  a  right  to  croaa-eiamine  him  upon  the  112  ;  Monongahcla  Wster  Co.  v,  Stennrt- 
neiT  matter  upon  nhich  be  Was  examined  son,  V6  td.  136  ;  Cramer  v.  Cullinane,  2 
by  the  other  party,  anless  allowed  by  the  McArtbur  (D.  C),  197.  This  does  not  ex- 
court  in  its  discretion  to  do  so  ;  and  ha  elude  cross-examination  on  niatlera  outside 
cannot  except  to  the  ruling  of  the  court,  the  direct  eiarainntiaQ,  so  far  as  the  cross- 
that,  aa  a  matter  of  lav,  he  baa  no  right  examination  is  directed  against  the  credi- 
*o  to  cross-examine  him.  bility  of  the  witness.     State  v.  WUling- 

(e|  Erie  ft  Phc.   Dispatch  c.  Stanli?.  ham,  33  La.  An.  637. 

193  IlL  leO;  People  v.   Bishop,  81  Cal.  (d]  In  Donnelly  v.  State,  2  Dntcfaer, 

116;  Appeal  of  Nicely  el  al.,  13  AtL  Rep.  163,  it  was  decided  that  the  defendant  in 

738;  People  v.  Bentley,  76  Cal.  108  ;  An-  a  criminal  prosecution  could  not  ask  the 

heiiser-Busch  Brewing  Aas.  n.  Hntmacher,  prosecutor's  witness  any  cjuestion  not  con- 

127   IlL   866  ;  Huntinger  v.   Hofer,   IID  nected  with  the  examination  in  chief,  and 

Ind.  891 ;  State  t>.  Chamberlain,  39  Mo.  which  was  matedal  only  by  way  of   d<- 

18B;  St.  Louis  ft  Iron  M.  E,  B.  Co.  e.  fence.     But  that  i*   not  consistent  with 
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§  446.  Bama  sabjeot.  The  power  of  crosfl-examinatiou  has  been 
justly  said  to  be  one  of  the  principal,  as  it  certainly  is  one  of  the 
most  efficacious,  testa,  which  the  law  has  devised  for  the  diacov* 
ery  of  truth.  By  means  of  it,  the  situation  of  the  witness  with 
respect  to  the  parties,  and  to  the  subject  of  litigation,  his  interest, 
his  motives,  his  inclination  and  prejudices,  his  means  of  obtain- 
ing a  correct  and  certain  knowledge  of  the  facta  to  which  he  bears 
testimony,  the  manner  in  which  he  has  used  those  means,  his 
powers  of  discernment,  memory,  and  description,  are  all  fully 
investigated  and  ascertained,  and  submitted  to  the  consideration 
of  the  jury,  before  whom  he  has  testified,  and  who  have  thus  bad 
an  opportunity  of  observing  his  demeanor,  and  of  determining 
the  just  weight  and  value  of  his  testimony.  It  is  not  easy  for  a 
witness,  who  ia  subjected  to  this  test,  to  impose  on  a  court  or  jury ; 
for  however  artful  the  fabrication  of  falsehood  may  be,  it  cannot 
embrace  all  the  circumstances  to  which  a  cross-examination  may 
be  extended.' 

CBu  BO  far  as  relates  to  tb«  evidence,  to  introdnce  additional  «Tldene«,  by  tlia  eroaa> 
eiamiDiitioQ  of  the  vitneuea  on  tbe  other  side,  for  the  purpoae  of  more  fullj  proving 
facC«  not  already  sufficiently  pro  red  ;  the  aul^ect  being  within  the  discretion  of  11m> 
Judge.     Com.  c  Eastman,  1  Cush.  IBS,  217. 

>  1  Stark.  Evid.  100,  161.  On  the  eabjeot  of  examining  and  croas-ezamining  wit- 
neawB  o'lHT  voet,  Quintilian  gives  the  fallowiiig  inatmctions :  "Primuni  est,  tuxu  (eiteiH. 
Nam  timidus  terreri,  Etnltos  decipi,  iracundus  concitari,  ambitioam  iiiSari,  longu 
protrahi  potest;  prudens  vero  et  constana,  tsI  tanituam  inimicaa  et  perricax  dimitten- 
duB  etatini,  Tel  non  iDterrogatione,  sed  brevi  interlocution e  patroni,  lerutandns  est;  aut 
aiirjiio,  si  continget,  urbane  dicto  rrfrigBrandug  ;  ant  ai  quid  io  pjua  vitam  dici  poterit, 
infamin  criniiimrn  destruendua.  Proboa  quoadam  et  Terccnndoa  nan  sapere  iucraaen 
profuit ;  nam  sie]ie,  qui  ndversuB  insectantem  pugnassent,  modeatia  miti^utur.  Omnia 
autea  ioti'rrogiitia.  aui  in  cnwn  al,  aiU  extra  aaaam.  In  tav»t  [ncuc  accnaatoti 
pnecepimus),  jmtronis  ouoque  altiua,  imde  nihil  euspecti  ait  refetita  parcontatione, 
priora  sequentiljua  applicando,  atepa  eo  perdacit  homiQBH,  ut  luTitis,  ^uod  pnwi^ 
extorqueat.  f^ua  roi,  Bine  dahio,  ceo  discipUna  nils  in  scholia,  nee  eiercitatio  tradi- 
tur ;  et  natumli  magis  uniniine,  ant  nau  contin^^t  hao  yirtna.  •  •  •  Extra  eau- 
mm  quoque  muJta,  quEE  prosiiit,  ro^ri  solent,  de  vita  teatium  HUonim,  de  lua  quisque, 
si  turpitude,  si  liumilitaa,  si  amicitia  acousatoris,  si  inimicttite  cum  reo,  in  quibiii  aut 
dicant  aliijuid,  quod  prosit,  ant  in  mendocio  vel  cupiditate  hedendi  deprebendantar. 
Sed  in  primia  iniamgaivi  4ebet  toM  cireumimKia  ;  quia  multa  contra  patronoa  Tenaste 
testis  SKI*  rtapondel  eique  prtBcipuo  vnlgo  favetnr;  turn  verbis  quam  maxims  ex  medio 
BUmptis ;  ut  qui  rogatur  (is  antom  weptna  imperitus)  intellignt,  aut  ca  intellif^n  as 


the  general   pmctice   in  such  cases.    All  allowed  to  open  his  case 

questions  put  upon  cross- examination  are  nation,   or  shall  lie  allowed  to  racall  tba 

BDpiioBed  to  be  material  ouly  to  the  adver-  witnesses  at  the  proper  time  in  putting  in 

aary'a  case.     Tbe  exaniiuHtion  in  chief  ia  his  own  case,  and  this  rests  in  the  discre- 

aupposed  to  have  drawn  out  all  tbe  teati-  tion  of  the  court.     Post,  ^  *i7.     Where  a 

mony  of  the  witness  material  to  tbe  case  of  witness,  orosa-exatnined  m  part,   without 

the  party  calling;  him.     And  whether  the  fault  of  the  party  who  summoned  hini, 

croas-examiuatioD    has    refi'rence   to    the  disappears,  so  that  his  croas-examination 

same  points  raised  by  tbe  direct  examina-  cannot  be  completed,  it  ia  not  the  right  of 

tioQ.  or  to  others  material  to  the  defence,  the   cross-eiaminiQK   psrty   to   have   the 

the  witness  is  to  be  rrfnrdi^  as  the  witDeas  whole  evidence  stricken  out.     Buidea  n 

of  the  party  calling  him.     The  only  proper  Pratt,  Snp.  Ct.  N.  T.,  S  AL  L.  J.  MS. 
doubt  is  whether  the  adversary  shall   be 
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§  447.  Bxtent  of  ri^t  to  oroas-exuiine.  Whether,  when  a  party 
is  ODce  entitled  to  cross-examine  a  witness,  thi»  right  eontinuea 
through  all  the  BubaegueTti  »U^ea  of  the  cauie,  so  Uiat  if  iixB  party 
should  afterwards  recall  the  same  witness,  to  prove  a  part  of  his 
own  case,  he  may  interrogate  him  by  leading  questions,  and  treat 
him  as  the  witness  of  the  party  who  first  adduced  him,  is  also  a 
question  upon  which  different  opinions  have  been  held.  Upon 
tiie  general  ground,  on  which  this  course  of  examination  is  per- 
mitted at  all,  namely,  that  every  witness  is  auppoaed  to  be  in- 
clined most  favorably  towards  the  party  calling  him,  there  would 
seem  to  be  no  impropriety  in  treating  him,  throughout  the  trial, 
as  the  witneHB  of  the  party  who  iirst  caused  him  to  be  summoned 
and  sworn.  But  as  the  general  course  of  the  examination  of  wit- 
nesses is  subject  to  the  discretion  of  the  judge,  it  is  not  easy  to 
establish  a  rule,  which  shall  do  more  than  guide,  without  impera- 
tively controlling,  the  exercise  of  that  discretion. '(a)    A  party, 

n^t,  quod  intsrrogaDti*  non  leva  Mgiu  rat"  Qointil.  Inat.  Ont.  lib.  S,  c  7.  Ur. 
Almn'a  ohaorvatiann  on  ths  Mue  aubjact  sra  equUy  isterestiiig  bath  to  tba 
(tadeiit  knd  the  practitiuner.  Hs  oboerres  ;  "  U  U  often  &  convanient  way  of  exnmiu- 
infC  to  uk  a  witneui,  whether  snch  a  thing  wal  said  or  dons,  because  the  thing  uien- 
tianad  aids  bia  recnllection,  and  brinf^a  him  to  that  abige  of  the  proceeding  on  waii^h  it 
ii  deeirad  that  he  ahonlil  dilate.  But  this  is  not  always  fair ;  and  when  any  tiibject  is 
approached,  on  which  hia  evidence  is  expected  to  be  nsLilly  Important,  the  proper  coume 
ii  to  aak  him  what  wm  done,  or  what  wis  laid,  or  to  tell  his  own  atory.  In  this  wav, 
also,  irthe  witness  is  at  all  intelligent,  a  mace  consi stent  and  Intelligent  BtntemKDt  u'lll 
ganently  be  gut,  than  by  putting  separate  queetiona  ;  for  the  witaeeaet  generally  think- 
oTer  the  snhjects,  on  whiuh  they  are  to  be  examined  in  criminal  cases,  bo  often,  or  they 
bare  narrated  them  bo  frequently  to  other*,  that  thev  go  on  mach  mora  fluently  and 
diatinctl;,  when  allowed  to  fallow  the  current  of  their  own  ideas,  than  when  they  are 
at  every  moment  interrupted  or  diverted  by  the  namining  counnel.  Where  a  wicnesa 
ia  evidently  prevarir^ating  or  concealing  the  truth,  it  is  seldom  by  intimidation  or  stern- 
ness of  manner  that  be  can  be  bronpht,  at  least  in  this  country,  to  let  out  the  truth. 
Such  measures  may  sometimea  ternfv  a  timid  witness  into  a  true  confession  ;  but  iu 
general  they  only  cootirm  a  hardened  one  in  his  falMhood,  and  give  him  time  to  con- 
aider  how  seeming  contradictious  may  be  reconciled.  The  most  effectus,!  method  is  to 
azamine  rapidly  end  minutely  as  to  a  number  of  subordinate  and  apiinrrntly  trivial 
points  in  his  evidence,  concerning  which  there  is  little  likelihood  of  his  being  prepared 
with  falsehood  ready  made ;  and  where  such  a  course  of  Interrogation  is  skilfully  laid, 
ft  is  rarely  that  it  fails  in  exposing  peijury  or  contradiction  in  some  parts  of  the  testi- 
mony whii:h  it  is  desired  to  overtam.  It  frequently  happens,  that,  in  the  conrse  of 
anch  •  rapid  examination,  facta  most  material  to  the  cause  are  elicited,  which  are  either 
denied,  or  but  partially  admitted  before.  In  such  cesea,  there  is  no  good  ground  on 
which  the  facts  thus  reluctantly  extorted,  or  which  have  escaped  tha  witness  in  an 
nngnarded  moment,  can  be  laid  aside  by  the  jnry.  Without  doubt,  they  come  tainted 
(Mm  the  polluted  channel  through  which  they  are  adduced  ;  but  still  it  is  generally 
May  to  distinguish  what  is  true  in  such  depositions  from  what  ia  false,  because  the  first 
is  studiously  withheld,  and  the  second  is  aa  carefully  put  forth  ;  and  it  frequently  hap- 
pens, that  in  this  way  the  most  important  testimony  in  a  case  ia  extracted  from  the 
most  unwilling  witness,  which  only  come*  with  the  more  effect  to  an  Intelligent  jury, 
bacaose  it  hnii  emprgeil  by  the  forre  of  examination,  in  opposition  to  an  obvious  de- 
aire  to  conceal."     See  Alison's  Practice,  546,  647.     See  also  the  remarks  of  Mr.  Evant 


ii«  Appendix  to  Potb.  on  Obi.  No.  Ifl,  vol.  ii.  pp.  3S3,  284. 
Moodyr.  "-"   ■■•  "^  •    ■-"  '  ■■" 


1  1  Stark.  Evid.  162  )  Moody  v.  Bonell,  17  Pick.  498  ;  tupra,  5  135. 
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hoirerer,  vbo  haa  not  opened  his  own  case,  will  not  be  allowed  to 
introdnce  it  to  the  jnry  by  cross-examining  the  witnesses  of  the 
adverse  part;,'  though,  after  opening  it,  he  majr  recall  them  for 
that  porpose.  (b) 

§  448.  Coiutarai  faota.  We  have  already  stated  it  as  one  of  the 
rules  governing  the  production  of  testimony,  that  the  evidence 
offered  must  correspond  with  the  allegations,  and  be  confined  to 
the  point  in  issue.  And  we  have  seen  that  this  rule  excludet  aU 
evidence  of  collateral  factt,  or  those  which  afford  no  reasonable 
inference  as  to  the  principal  matter  in  dispute.'  Thus,  where  a 
broker  was  examined  to  prove  the  market  value  of  certain  stocks, 
it  was  held  that  he  was  not  compellable  to  state  the  names  of  the 
persona  to  whom  he  had  sold  such  stocks.'  As  the  plaintiff  is 
bound,  in  the  proof  of  his  case,  to  confine  his  evidence  to  the  issue, 
the  defendant  is  in  like  manner  restricted  to  the  same  point ;  and 
the  same  rale  is  applied  to  the  respective  parties,  through  all  the 
subsequent  stages  of  the  cause, —  all  questions  as  to  collateral 
facts,  except  in  croia-examination,  being  strictly  excluded.  The 
reasons  of  this  rule  have  been  already  intimated.  If  it  were  not 
so,  the  true  merits  of  the  controversy  might  be  lost  sight  of,  in 
the  mass  of  testimony  to  other  points,  in  which  they  would  be 
overwhelmed ;  the  attention  of  the  jury  would  be  wearied  and  dis- 
tracted; judicial  investigations  would  become  interminable;  the 


Com.  V.  L^rdeii,  119  Hua.  <5S ;  ^omu  v.  %  wittien,   its  tnathod  and  dDntion  *re 

Loose,  IUPb.  St  il ;  Knights.  Conning-  siibject  to  the  discretion  of  tb« trial  jad«, 

ton,  13  K.  Y.  Snpr.  Ct.  100  ;  Langley  v.  and,  noless  fbnscd,  its  exercise  is  not  the 

■WadBworth,  88  N.  Y.  98.     The  eitent  to  subject  of  rerie*  ;  nor  «u  the  witnro  be 

which  the  ■croBs-oxaminstton  of  a  witDess  Broa«.BiBmin8d  aa  to  any  facts,  which,  if 

as  to  credit  may  be  carried  mant  be  left  to  admitted,  would  be  collaleral  and  wholly 

the  judge  preaiding  at  the  trial,   and  it  irrelerant    to   the  matter  in   issue,   and 

natters  which  are  merely  immsterisl,  or  which  would   not  in  any  way  affect  his 

which   tend  to  show  the  reason!  of  the  credit;  nor  can  the  wHtiea*  ha  cron.exani. 

witness  for  his  opinions,  or  his  faimeaa  of  ined   aa   to  irreleyaut  matter  in  order  to 

mind,  are  admitted  in  cross-eiamiuation,  eontrndict  him  by  ahowinE  the  contentaof 

there  is,  aa  a  Renera]  rule,  no  exception,  a  letter  written  bv  him.     Com.  v.  Bchaff- 

Fhillipa  r.    Marblebead,   148  ilmm.  929.  Der.    146   Mass.  ~C14.     And  the  latitod* 

But  tnera  may  be  matters  that   will   b«  allowed   in  crosa-e lamination  ahould  not 

error,  for  instunce,  if  the  party  croaa-ex-  ordinarily  go  »  far  as  to  permit  the  intro- 

amining,  leads  into  his  own  case.   Thomaa  dactiou  of  evidence  which  llM  no  legiti- 

o.   Loose,   114   I^    SL   47  j  Jackson   n.  mate  relation  to  any  of  the  iaaaea  on  tnal, 

Litch,  62  Pa.  St.  4B1.     Id  a  recent  case  and  which  is  at  the  aaroe  time  of  «neh  a 

in  ^ew  York,  I^mgley  n.  Wadaworth,  9S  character  as  to  be  likely  to  be  applied  to 

N.  Y.  S3,  the  rule  was  stated  to  be  that  them  by  the  jury  and  improperly  to  affect 

•0  far  as  Uie  cros8.exami nation  of  a  wit-  the   Ti-nlict.      SuIliTan  p.   O'Laary,    149 

DOM  reUtes  either  to  facts  in  issue  or  tele-  Masn.  S22. 

rant  facts,  it  may  be  punned  by  coansel  (A)  Cf.  Bnrksr.  Miller,  7Cnsh.  (Uass.) 

as  matter  of  right ;  but  when  its  ohiact  is  G47,  650 ;  Uoody  n.  Rowcll,  17  Pick.  49B. 
to  ascertain  the  accuracy  or  credibility  of 
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expenses  might  be  eoormous,  and  the  characters  of  witnesses  might 
be  aseailed  by  evidenoe  which  they  could  not  be  prepared  to  repel.' 
It  may  be  added,  that  the  eridence  not  being  to  a  material  pointy 
the  witness  could  not  be  punished  for  perjury,  if  it  were  false.* 

§  449.  Samsanbjeot.  In  oross-ezaminations,  however,  this  rule 
is  not  usually  applied  with  the  same  stricbiess  as  in  examinations 
in  chief;  but,  on  the  contrary,  great  latitude  of  interrogation  is 
sometimes  permitted  by  the  judge,  in  the  exercise  of  his  discre- 
tion, where,  from  the  temper  and  conduct  of  the  witness,  or  other 
circumstances,  such  course  seems  essential  to  the  discovery  of  the 
truth,  (a)  or,  where  the  cross-examiner  will  undertake  to  show  the 
relevancy  of  the  interrt^atory  afterwards,  by  other  evidence.*  On 
this  head,  it  is  difficult  to  lay  down  any  precise  mla'  But  it  is 
a  well-settled  rule  that  a  witness  cannot  be  croM'txamined  a»  to  any 
fact,  which  it  collateral  and  irrelevarU  to  the  i»mie^  merely  for  the  pur- 
pose of  contradicting  him  by  other  evidence,  if  he  should  deny  it, 
thereby  to  discredit  his  testimony.*(6)  And,  if  a  question  is  put 
to  a  witness  which  is  collateral  or  irrelevant  to  the  issue,  hia  an- 
swer cannot  he  contradicted  by  the  party  who  asked  the  question ; 
but  it  is  conclusive  against  him.*(c!)     But  it  is  not  irrelevant  to 

*  PhiL  &  Am.  on  Erid.  909,  BID. 

*  But  a  question,  having  no  bearing  on  the  niatt«r  (n  \taa6,  mar  be  made  material 
by  iU  TelatioQ  to  the  witneas's  credit,  and  fal«e  Bweariug  tbaiMO  will  be  pecjury.  R^. 
«.  Overton,  3  Mood.  Cr.  Cai.  2S3. 

'  Usigh  e.  Belcher,  r  0.  &  P.  S89  ;  tapra,  {  G2. 
'  Lawrence  v.  Barker,  E  Wend.  SOS. 

■  Spenceley  o.  Ds  Willott,  7  Eaat,  lOS  ;  1  Stark.  Evid.  Ifli  ;  Lee'i  Case,  2  Leirin'e 
Cr.  Ou.  1S4;  Harrison  v.  Oordoa,  Id.  159. 

*  Harris  d.  Tjppett,  %  CsimitL  837 ;  Odioroe  e.  Winkley,  2  Gall.  61,  S8 ;  Ware  v. 
Ware,  8  QreeoL  fi2  ;  Rex  >.  Watson,  2  Stark.  US,  149;  Lawrence  d.  Barker,  6  Wend. 


'.  UcKellar,  S3  CaL  Koexter,  52  lows,  SB2  ;  State  n.  Roberts, 

a  ;  u  noma  v.  union,  42  If.  Y.  Saper.  SI  N.  C.  SOS  ;  Alger  d.  Castle,  fll  Vt.  G8. 

a.  iSa  i  Combs  r.  Winchester,  89  N.  H.  But  contradiction  is  permitted  of  the  irit- 

;  Henman  c.  Lester,  12  C.  B.  n.  a.  776  ;  ness's  answet  to  a  question  tending  to 

_.  0.  S  Jar.   K.  s.   601.      See  also  po^,  show  prejudice  or  interest,  with  respect  to 

a  45G,  Ififi,  4S2.     And  this  rule  obtains  the  cause  or  the  parties,  on  the  part  of  the 


where  the  partj  to  a  suit  or  prosecottoa  witness  sooght  to  be  contradicted  (Kent 

takee  the  stand  as  a  witness.    Han  v.  Peo-  v.  State,  42  Ohio  St.  429);  or  as  it  wM 

pie,  83  Barb.  (!).?.)  618.     Nor  can  a  wit-  expressed  in  another  case,  when  it  tends 

nesa  be  asked,   on   cross-examination,   a  to  show  the  temper,  disposition,  or  con- 

qneetion,  othnrwise  irrelevant,  in  order  to  duct  of  the  witness  in  relation  to  the  cause 

test  hia  moral  sense.  Com.D.  Shaw,  4  Gush,  or  the  parties.     State  v.  Roberta,  SI  S.  C. 

(Mass.)  G93.  805.     Bat  a  qaeation,  the  answer  to  which 

(f)  People  e,   Bell,  63  Cal.  IIS ;  Alex-  would  merely  aifect  the  general  credibility 

•Oder  s.   Euser,  149  Haas.  321  ;  Eame*  of  the  witness,  as  a  qnestion  the  answer  to 

V.   Whittaker,   19S  Uass.  84S  ;  Kaler  t.  which  would  crimiaate  or  di^race  him, 

Bnildera'  Mnt  Fire  Ins.  Co.,  120  Id.  S83;  does  not  admit  of  contradiction.     Fullea 

Hester  e.  Com.,  8G  Pa.  St  18»;  People  n.  v.  Pullen,  43  N.  J.  Eq.  188. 
Oreenwall,  IDS  N.  Y.   801 ;   People  b. 
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inquire  of  the  witneBB,  whether  he  has  not  on  some  former  occa- 
sion given  a  differerU  account  of  the  matter  of  fact,  to  which  he  has 
already  testified,  in  order  to  lay  a  foundation  for  impeaching  his 
testimony  by  contradicting  hinL  The  inquiry,  however,  in  such 
cases,  must  be  coniined  to  matters  of  fact  only;  mere  opinifHia 
which  the  witness  may  hare  formerly  expressed  being  inadmis- 
sible,  unless  the  case  is  such  aa  to  render  evidence  of  opinions 
admiaaible  and  material.^  Thus,  if  the  witneaa  should  give,  in 
evidence  in  chief,  bis  opinion  of  the  identity  of  a  person,  or  of  his 
handwriting,  or  of  his  sanity,  or  the  like,  he  may  be  asked  whether 
be  has  not  formerly  expressed  a  different  opinion  upon  the  same 
subject;  but  if  he  has  simply  testified  to  a  fact,  his  previous  opin- 
ion of  the  merits  of  the  case  is  inadmissibia  Therefore,  in  an  ac- 
tion upon  a  marine  policy,  where  the  broker,  who  effected  the 
policy  for  the  plaintiff,  being  called  as  a  witness  for  the  defend- 
ant, testified  that  he  omitted  to  disclose  a  certain  fact,  now  con- 
tended to  be  material  to  the  risk,  and  being  cross-examined 
whether  he  had  not  expressed  his  opinion  that  the  underwriter 
had  not  a  leg  to  stand  upon  in  the  defence,  he  denied  that  he  had 
said  so ;  this  was  deemed  conclusive,  and  evidence  to  contradict 
him  in  this  particular  was  rejected.^  ((2) 

§  450.  8am«  sntijeot.     So,  also,  it  has  been  held  not  irrelevant 

801,  SOB  :  Meagoe  u.  SimmoiiB,  8  C.  A  P.  7B  ;  Crowley  «.  P«ge,  7  C.  It  P.  788  :  Cotn- 
mnuwealth  n.  Buzzelt.  16  lick.  Ifi7,  16B  ;  Palmer  n.  Trower,  14  Eng.  L.  &  Ei|.  470  ; 
8  ExRh.  WJ.  Thus,  if  hs  is  uked  whether  he  has  not  said  to  A  that  a  brib»  bid  bran 
olTered  to  him  by  the  pnrty  by  whom  he  wu  called  ;  and  he  dsnisa  baviDg  so  Mid  ; 
eTidenoe  is  not  aamiHiible  to  prove  that  be  did  bo  state  to  A.  Attoroey-Gen.  v.  Hitcb~ 
cock,  11  Jar.  *78  ;  8.  c.  1  E»ch.  81.  So  where  a  witness  vca*  wked,  on  cross-exam- 
ination,  nud  for  the  sole  pnrgioK  ol  sffecting  his  crciiit,  whether  he  had  not  miule  Talm 
representations  of  the  adverse  party's  responsibility,  hia  nefjatiTB  answer  wb»  beld 
concltiaire  against  the  party  cnias-exaniinitig.  Hownrd  v.  City  Pin  Ins.  Co.,  1  Deuio, 
En2.  Bat  where  a  witness,  on  hia  cros.i.eianiination,  denied  that  he  bad  attempted  to 
anbotD  another  person  to  testify  in  fnTor  of  the  party  who  had  summoned  hiro,  it  waj 
held,  thatbla  answer  was  not  conclusive,  and  that  luitimony  was  adtaissiUa  to  contra- 
dict him,  as  it  mnterially  affectefl  his  credibility.  Morgan  d.  Frees,  8.  C.  N.  York,  1 
Am.  Law  Reg.  62.  Where  a  witonsa,  cnlled  by  the  plaintifTto  prove  the  handwriting 
in  issue,  awore  it  was  not  that  of  the  defendant,  anii  another  paper,  not  evidence  in 
the  cause,  being  shown  to  him  by  the  plaintiff,  he  swore  that  this  also  was  i>ot  the 
defendant's,  the  latter  answer  waa  conclnsivs  SRainst  the  plaintiff,  Hughea  o.  HoflPis, 
8  M.  &  W.  123.  See  shio  GnSts  v.  Iverv,  11  Ad.  &  El.  822  ;  Fhilsd.  &  Trenton 
Railroad  Co.  n.  Stunpeon,  1*  Petera,  481  ;  Harris  e.  Wilson,  7  Wend.  67  ;  Teimant  r. 
Hamilton,  7  Clark  ft  Fin.  122 ;  State  v.  Fattermn,  2  Iredell,  348. 

*  Elton  r.  Urkins,  5  C.  &  P.  38S  ;  Dsniela  v.  Conrad,  4  Uigb,  401,  40S.  Bat  a 
witnesa  cannot  be  cross- eiaminod  as  to  what  he  baa  sworn  in  an  affidavit,  unless  the 
affidavit  U  produced.  Sainthill  r.  Hound,  4  Esp.  7*  :  Rex  r.  Edwarda,  8  C.  &  P.  S<  ; 
HeR.  V.  Taylor,  Id.  729.  If  the  witness  doee  not  recollect  tayin^  that  which  is  im- 
pnted  to  him,  evidonce  may  be  given  that  he  did  say  it,  provided  it  it  nl«?ant  to  the 
matter  in  isene.     Crowley  v.  Page,  7  C.  ft  P.  789. 

*  Elton  V.  Urkins,  G  C.  ft  P.  385. 

id)  Hnrphy  c.  Com.,  33  Oratt  (Ta.)MO. 
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to  the  guilt  or  innocence  of  one  charged  vith  a  crime,  to  inquire 
of  the  witneBS  for  the  prosecution,  in  cross-examination,  whetiier 
he  has  not  expressed  feelings  of  hostility  towards  the  prisoner. '  (a) 
The  like  inquiry  may  be  made  in  a  civil  action ;  and  if  the  witness 
denies  the  fact,  he  may  be  contradicted  by  other  vitnesse8.'{i) 
^  So,  also,  in  assumpsit  upon  a  promissory  note,  the  ezeoutioa  of 
which  was  disputed,  it  was  held  material  to  the  issue,  to  inquire 
of  the  subscribing  witness,  she  being  a  servant  of  the  plaintiff, 
whether  she  was  not  his  kept  mistress.' (c) 

§  451.  Where  wltneu  may  lefiuo  to  uiswsr,  Bxpoaora  to 
penalty.  In  regard  to  the  privilege  of  vntneiteg,  in  not  being 
compellable  to  answer,  the  cases  are  distinguishable  into  several 
classes.  (1.)  Where  it  reasonably  appears  that  the  answer  will 
have  a  tendency  to  expose  the  witness  to  a  penal  liability,  or  to 
any  kind  of  punishment,  or  to  a  criminal  charge.  Here  the 
authorities  are  exceedingly  clear  that  the  witness  is  not  boimd  to 
answer. '(a)  And  he  may  claim  the  protection  at  any  stage  of  the 
inquiry,  whether  he  has  already  answered  the  question  in  part,  or 
not  at  all.*(ft)    If  the  fact  to  which  he  is  interrogated  forma  but 

>  Hex  V.  Yewin,  cited  2  Campb.  SS3. 
*  Atvood  c  WeiMn,  7  Codd.  68. 

■  Thomu  t>.  Darid.  7  C.  A  P.  350,  p«r  Coleridgt,  J. 

1  SoDtbard  v.  Bexfonl,  6  Cowen,  254  ;  1  Burr's  Trial,  SIS  ;  E.  India  Co.  v.  Cunp- 
bell,  1  Vss.  247 ;  Paxton  d.  Dooglau,  IB  Vei.  22G ;  Caiae  v.  Hardocre,  3  Taunt  i-j,i ; 
Macbride  >.  Macbride,  4  Esp.  343  ;  Bet  v.  Lswii,  I±  225  ;  Rei  b.  Siane;,  6  C.  £  P. 
213 ;  Rei  v.  F^ler,  S  C.  &  P.  521 ;  Dodd  v.  NorriB,  3  Campb.  619  ;  Ualouej  v.  Bart- 
ley,  Id.  210.  If  he  la  ffrongTutlj'  compelled  to  answer,  what  be  sa^  will  be  r«;Brd«d 
aa  obtaiued  by  compnlsion,  and  canuot  be  giren  ia  eTidence  agaioat  liiin.  &a.  v. 
Garb«tt,  1  Deiui.  C.  C.  2^0  ;  3  Car.  &  S..  474.  And  see  ntpra,  j  193;  7  LawKev. 
lS-30. 

■  SxB.  V.  Qarbttt,  1  Deals.  C.  C.  2SS  ;  3  Car.  &  S.  474  ;  Bxparit  Coaaeua,  Buck, 
Bankr.  Caa.  531,  645. 

{a}  So  of  a  witnen  for  the  prisonBr,  if  U)  When  •  oaertion  1«  pat  marelj'  to 

be  baa  a  friendly  feeling  for  him.     Moots  find  what  are  the  names  of  certain  irit- 

V.  People,  N.  Y.  Ct.  of  App.,  S  Alb.  L.  J.  neasea  whom  the  party  wishei  to  aummon, 

ins.      But  Diileu  tlie  qumtion  answered  the  question  will  be  excluded.     3torm  >. 

baa  a  direct  tendency  to  show  bias,   the  United  States,  M  U.  S.  76. 

witness  Kiinnot  be  contradicted.   Attorney-  (a)  Temple  p.  Cora.,  75  Va.  8fla  ;   A* 

General   c.   Hitcbcouk,    1    Ex.    91.    The  Grahacn,  8  Bened.  419,  Taylor  i>.  Hclrvio, 

extent  to  which  a  witness  may  be  cross-  94   ILL   43S  ;   Com.  v.  Tnder,  143  Maaa. 

examined  as  to  facta  otherwise  immaterial,  180. 

for  the  purpose  of   testing;   hla  bioa  anil  (b)  la  Hansachnsetta  it  ia  held  that  a 

credibility!  'a  ordinarily  withiu  the   dis-  witness  who  haa  Toluntarily  teetilied   to 

itionof  th '-   -'■•--'-^--    -' ■>- .__.ir__  ..   .j_.^__.. 


if  the  court,  no  rule  of  law  being    part  of  the  matter  tending  b 
violated.     Miller  v.  Smith,  112  Hasa.  470;    iiim  cannot  claim  his  priTilege  when  qaea- 


>.  Lyden,  113  Mass.  162.    See  also  tioned    oa    croBs-examinatian.      Com.   I 

potl,  {  4S8.  Pratt,  126  Mass.  462  ;   Com.  ti.  Price,  10 

(A)  Uartiti  v.  Famham,  G  Foster,  165 ;  Gray,  472.     Bnt  it  seemH  that  it  ia  in  the 

Drew  p.  Wood,  6  Id.  363  ;  Couley  ■■  Nor-  discretion  of  the  presiding  judge  ti>  allow 

ton,  *  Cuah.  93  ;  Lon^  v.  Idmkjn,  9  Id.  him    to   clnim   his  pHTili-ge,   even   after 

"'  ■  " '■—  -    " "  ""'■>—    "«  -  testifyiuft  as  to  pert  of  the  criminating 

matter.     Mayo  c.  Hsyo,  119   Unas.  2ga 
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one  link  in  the  chain  of  tcstimon;,  which  is  to  convict  him,  he  is 
protected.  And  whether  it  ma;  tend  to  criminate  cr  expose  the 
witness  is  a  point  opon  which  the  court  are  bound  to  instruct 
htm;'  and  which  the  court  will  determine,  nnder  all  the  circum- 
stances of  the  case ;  *  but  without  requiring  the  witness  fully  to 
explain  how  he  might  be  criminated  by  the  answer,  which  the 
truth  would  oblige  him  to  give.  For  if  he  were  obliged  to  ahow 
how  the  effect  would  be  produced,  the  protection  which  this  rule 
of  law  is  designed  to  afford  him  would  at  once  be  aimihilatod.*  (#) 

*  CloM*.  Olney,  1  DsDio,  SIS. 

*  TliU  poiot,  howarar,  U  not  nmTaraallj^  *gnti.  In  Fiiher  e.  Romlda,  17  Jnr. 
S&3,  Jirvia,  C.  J.,  and  H&ole,  J.,  wer«  or  opinion  that  It  wai  for  the  witsni  to  sit,  on 
hii  oath,  whctber  he  belioTed  that  the  aawtioD  tended  to  crimiiMte  him ;  and  if  he 
did,  that  hU  uiiwer  waa  conuluiire.  WiUiams,  J.,  thoaght  the  point  not  neeesaur 
tbeti  (a  be  decided. 

*  People  *.  Mather,  4  Wend.  22S  ;  1  Sdit'b  Trial,  S4t ;  Sonthaid  r.  Rexfoni, 
fl  Cowen,  SSi,  255  ;  Bellinger,  in  error,  b.  People,  8  Wend.  &G5.  In  the  firat  of 
then  eaaea,  tliie  doctrine  waa  stated  by  the  leaned  jadge,  in  the  folloiring  terma : 
"The  principal  reliance  of  the  defendant,  to  eoitain  the  dntarmlnation  of  the  jndgB,  ii 
placed,  I  presanie,  on  the  rule  of  law  that  protecta  a  witnen  in  refusing  to  anmrer  a 
question  which  will  hare  a  tendency  to  accnae  hioi  of  a  crime  or  miadenManor.  When 
tna  diauloBuree  he  may  make  can  be  naed  mainet  him  to  procure  hia  conrictioD  for  a 
crimiual  offence,  or  to  charge  him  with  penaltin  and  forfeitnm,  he  may  atop  in  an- 
■weriijg.  before  he  arrirei  at  the  quention,  the  answer  to  which  may  show  directly  his 
moral  turpitude.  The  witneaa,  who  knowa  what  the  conrt  don  not  know,  kdA  wh«i 
he  cannot  commoniuate  withoDt  being  a  ulf-accuser,  is  to  Jadge  of  the  effect  of  liti 
answer  ;  and,  if  it  proves  a  link  in  the  chain  of  testimony,  which  is  lufficifDt  to  cod- 
Tict  him,  when  the  others  are  made  known,  of  a  crime,  he  i«  protected  br  law  from 
•oswvring  the  question.  If  there  be  a  series  of  questions,  the  uDSwer  ta  all  of  which 
would  establish  his  criminality,  the  party  cannot  pick  oat  a  particnlar  one  and  say,  if 
that  be  pot,  the  answer  will  not  criminate  him.     'If  it  is  one  step  having  a  ' 


o  criminete  him,  he  is  not  oonpelled  to  answer.'    (16  Vea.  213.)     The  same  pririlrga 
hat  is  allowed  to  a  witness  is  the  right  of  a  defendant  in  a  conrt  of  equitT,  when  called 

on  to  answer.     In  Parkhnrat  >.  loirtan,  3  Swanit.  £16,  the  Chanodtor  held,  that  tha 

Cf.  Vonnga  v.  Yonngs,  6  Bulf.  (N.  Y.)  swer  qnntions  tending  to  criminate  hira- 

EOn.     It  is  held  that  when  the  defendant  self.     Woithington  v.  Scriboer,  109  Han. 

in  a  criminal  case  rolontarily  kogs  on  the  4S7. 

stand  ss  a  witness  in  his  own  oehalf,  and  (f  ]  This  noilit  has  been  the  subjtct  of 

testifies  thnt  he  did  not  commit  the  crime  conBicting  aicta  in   the   Engliali   courts, 

with  which  he  i*  chargiid,  he  cannot  ob.  but  was  noally  settled  npon  much  consid- 

ject  to  being  aslied  about  the  crime  on  eration  by  the  Court  of  Common  Pleas, 

cross -examination,    but  is  held  to    have  Cockbnm.  C.  J.,  as  follows  :   "To  entitle 

waived  his  privilege  as  to  any  question  a  party  called  as  ■  witness  to  the  priviln 

relevant  to  the  case  or  to  his  credibility  ss  of  silunce,  the  court  most  see  Irom  the 

a  witness   (Com.   >.   Nichols,   114   Haua.  circumstances  of  the  case  and  the  natnn 

2SS;  Com.  0.  ToUiver,  119  Id.  812.     Cf.  of  the  evidence  which  the  witness  is  cdled 

People  V.  Brown,  72  N.  Y.  571 ;  Boddy  v.  npoa  to  give,   that  there    is   nMonsbla 

Pinuegan.  43  Md.  490  ;   Stoke*  w.  HiUer,  ground  toapprrbend  danger  to  (hevritixsa 

3(1  I^.  Int.  302;   State  c.  Withsm,  72  from  his  being  compelled  to  answv— hot 

He.  GSl )  ;  and  that  if  a  party  ID  a  cirU  that  if  the  dsnger  to  the  witnen  be  ones 

ease  goes  on  the  stand  and  refuses  to  an-  made  to  apDnr,  great  latitode  shoold  bo 

■wer  certsin  questions  on  the  ground  that  sllowal  to  him  in  judging  for  himself  of 

the  answers  wontd  crimiasta  him,  this  re-  the    elTect  of   any   particular  qneatian." 

fuaaliseWdenceagainst  him  on  that  point.  Reg.  r.  Boyes,  1  6.  &  S.  311.     This  nila 

Anilniws  d.   Frye,   104  Mass.  £36-      It  i^  was  laid  down  in  Oabom  «..London  Dock 

however,  held  ibst'  a  party  to  a  suit  who  Co.,  10  Ex.  093,  and  acted  on  in  Sidebot. 

i-1  irtrrroKHted  by  the  other  party,  nnder  torn  b.  Adkins,  C  W.  R.  74S,  and  followed 

the  Mumauhusetu  sUtute,  need  not  sn-  in  ax  parU  Suhoueld,  L.  B-  S  Ch  D.  230. 
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Bat  the  oonrt  will  not  prevent  the  witnesa  from  answering  it,  if 
he  cfaooBes:  tbej  will  only  advi^iBe  him  of  hia  right  to  decline 
it."  This  rule  is  also  administered  in  chancery,  where  a  defend- 
ant will  not  be  compelled  to  discoTCr  that  which,  if  answered, 
would  tend  to  subject  him  to  a  penalty  or  punishment,  or  which 
might  lead  to  a  criminal  accusation,  or  to  ecclesiastical  ceniiures.  • 
But  in  all  cases  where  the  witness,  after  being  adv4Aised  of  his 
privilege,  chooses  to  answer,  he  is  bound  to  answer  eyerything 
relative  to  the  transaction.  ^  (d)    But  the  privilege  is  his  own,  and 

ilefeiidiDt  '  was  not  oaly  not  boond  to  uuwcr  tba  qanrtion,  the  answer  to  whioh  wonid 
cruniDate  him  dinctlj,  but  not  any  which,  however  lemotely  coiinected  with  the  fact, 
would  have  a  tendency  to  prore  him  gnilty  of  aimony.'  The  laasuage  of  Chief  Justice 
Uanhali,  on  Bnrr'e  trial,  u  eijiiaily  eipliuit  on  thi*  point  '  Many  links,'  he  eayi, 
'frequently  compose  that  chain  of  testtmony,  which  ia  aecesBary  to  convict  an  indi- 
Tidoal  of  a  crime.  It  appeari  to  the  court  to  be  the  true  aenaa  of  the  rule,  that  no 
witnesa  ia  compellable  to  funiiah  any  oae  of  Uiem  agatnit  himself.  It  ia  certainly  not 
only  a  ponible  but  a  probable  case,  tb«t  a  witnrae,  by  discloaing  a  aiugle  fact,  may 
oomplete  the  teatimour  against  himaelT,  and,  to  every  etTectual  pnrpoae,  nocuae  hitneelf 
entirely,  aa  he  would  by  statias  every  circnmstance  which  would  be  reqoired  for  bis 
ooDViction.  '  That  fact  of  itself  would  be  uuavailing,  but  all  other  facts  without  it 
wonld  be  inanfficient.  While  that  remains  conoesled  in  hia  own  boaom,  he  is  safe  ; 
but  draw  it  from  thence,  and  he  is  eipnead  to  a  proaecutiou.  The  rule  which  declares 
^i. .  ^  .  —  J,  J,  conipellable  to  accoae  himaelf  would  most  obvionaly  be  infringed,  by 
•  witness  to  discloae  a  fact  of  this  description.'  (1  Burr's  Trial,  214. )  My 
is,  that  where  a  witness  claima  to  be  excused  from  answering  a  question, 
because  the  answer  may  disgrace  him,  or  render  him  iufumous,  the  coart  must  see  that 
the  answer  may,  without  the  intervention  of  other  facts,  fix  on  him  moral  turpitude. 
Where  he  claims  to  be  excused  froin  answering,  because  his  anawer  wiU  hare  a  ten- 
dency to  implicate  him  in  a  crime  or  misdemeanor,  or  will  eipoae  him  to  •  penalty  of 
forfeiture,  then  the  court  are  to  detenoine,  whether  the  answer  he  may  give  to  the 
qaestioD  can  criminate  him,  directly  or  indirectly,  by  fumiahing  direct  evitboce  of  his 
guilt,  at  by  establishiug  one  of  many  facts,  which  toother  may  constitnte  a  chain  of 
testimony  suflicieut  to  wamat  his  conrictioD,  bnt  which  one  fact  of  itaelf  could  not 
produce  such  reault ;  and  if  tbey  think  the  uiswer  may  in  any  wav  criminate  him, 
they  must  allow  his  privilege,  without  exacting  from  him  lo  explain  bow  he  would  be 
criminated  by  the  answer,  which  the  truth  may  oblige  him  to  give.  If  the  witneaa 
was  obliged  to  show  how  the  efiect  is  produced,  the  protection  would  at  once  be  anni- 
hilated. The  means  which  he  would  Da  in  that  case  compelled  to  use  to  obtain  protec- 
tion would  involve  the  surrender  of  the  very  object,  for  the  security  of  which  the 
protection  was  sought."  See  4  Wend.  2S2-354.  See  also  Short  v.  Mercier,  IC  Jnr. 
S3  ;  1  Kiig.  I'w  &  Eq.  S08,  where  the  same  point  ia  disensaed. 

'  4  Wend.  252-264. 

'  Stoiys  Eq.  PL  S!  G34,  576,  577,  GBS-SSS  ;  Hclntyro  v.  Hancina,  IS  Johns.  Ce2 ; 
Wignim  on  Discovery,  pp.  <I1,  150,  IBS  (1st  Am.  ed.);  Id.  S}  130-1S8,  271  (Sd  Loud. 
ed.T;  Mitfori'sEq.  PI.  167-183. 

•  Dixon  V.  Vale,  1  C.  &  P.  278  ;  State  t.  K—,  i  H.  H.  562  ;  East  t>.  CbApnwD, 
llt.t  Ualk.  46  :  s.  a.  2  C.  4  P.  670  ;  Low  9.  Uitchell.  A  Sheph  372. 

(it)  Foeter  >.  Pierce,  II  Caab.  tST,  4S0.  a  witneaa  who  proceeds  InadTertoitly,  and 

It  seems  that  in  some  of  the  States,  whera  without  eipectin;;  to  be  aaked  to  give  tea- 

ths   parly  gives  testimony  to  part  of  a  timoQ^  upon  points  afTecting  hia  character 

tmnsaction  without  claitaing  his  privilege  or  Hubjecting  hint  to  prosecution  for  crime, 

of  not  testirytug  to  what  may  criminate  wilt  beaccordedliis  privilege, whencUimed, 

him,  he  may   be  compelled  to  state  the  although  the  result  should  be  to  strike  his 

whole;  and  to  submit  to  a  full  eroaa-ei-  testimony  from  the  case  after  it  had  been 

aminatioo,  notwithstanding   his  ansivers  partly  taken  down.     Dixon  «.  Yale,  1 

tend  to  criminate  or  disgrace  hira.     Com.  &  P    """   ' —   "    .    »»     .      ™. 


cupelling  • 
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not  that  of  the  part; ;  oonDBel,  therefore,  will  not  be  allowed  to 
make  the  objection.' («)  If  thd  witness  declines  answering,  no 
inference  of  the  truth  of  the  fact  is  permitted  to  be  drawn  from 
that  circumBtaaoe  "(/)  And  no  answer  forced  from  him  by  the 
presiding  judge^  after  he  has  claimed  protection,  con  be  after- 
wards given  in  evidence  against  him."  If  the  prosecution,  to 
which  he  might  be  exposed,  is  barred  by  lapse  of  time,  the  privi- 
lege ceases,  and  the  witness  is  bound  to  answer. "(^j 

*  Tbomu «.  Newton,  1  U.  k  Hslk.  48,  d.  ;  Box  >.  Adey,  I  H.  «  Rob.  94 

*>  Rose  t>.  Blakemon,  Kv.  &  M.  SS3. 

>>  Keg.  V.  Gnrbett,  S  C.  &  K.  474.  lu  Connecticut,  by  Rev.  Stat  1849,  tit.  8,  )  lO, 
it  is  enuted,  that  evidence  given  b;  a  witness  in  a  ciiiainal  case  sball  not  "  bs  at  aaj 
time  construed  to  bU  prpjudice."  Sach,  in  substance,  is  also  the  law  of  Virginia 
See  TaU's  Dig.  p.  S40  ;  Virft.  Coda  of  1849,  c.  199,  S  22. 

u  Boberta  r.  lllatt,  I  H.  &  Halk.  192  ;  PeopU  t>.  Mathar,  4  Wend.  229,  9i3->56. 

whether  the  antwen  soaeht  will  tend  to  be  improperly  compelled  to  answer  soeh  » 

prove  him  gnilty  of  a  clime.    ,Ualesa  he  question,  neither  V^ttv  to  the  action  can 

u  able  to  testirv  tbst  he  believes  they  will,  take  advantage  of   the  error.      R^.   «; 

he  is  not  entitled  to  claim  the  privilwe.  Einglake,  -  22  L.   T.   n.   b.    33S.     But  if 

If  be  infoims  the  conrt,  upon  oath,  that  the  witnegg  so  compelled  to  answer  is  a 

he   cannot   testify    without    criminatiitg  party  to  the  suit,  he  may  take  advantage 

hiniBvlr,  the  court  canaot  compel  him  to  of  the  error.     PM)ple  o.  Brown,  72  H.  Y. 

teslily,  unless  fully  sstiificd  such  is  not  G71.     But  he  cauuot  take  the  objection 

the  iact,  i.  <.,  that  the  witness  is  either  by  counsel ;  he  must  claim  the  privilege 

mistaken,  or  acts  in  bad  faith  ;  in  either  personally.     State  v.  Wentwotth,  85  Us. 

of  which  cases  thej  should  oompul  him  234. 

to  testify.      Chatoberlain   v.  Willson,   12  (g)  Where  a  defendant  in  a  criminal 

Vt  491.     But  where  the  reasoD  for  not  cose  takes  the  stand  in  his  own  behalf,  hi 

g'TJug  testimony  assigned  by  the  witness  waives   his   rigfit   to  protection    against 

evidently  insufficient,  the  court  should  compulsory  inculpation,  and  may  bs  t«- 

compel  him  to  testify.     Mexico  &  S.  A.  quired  to  auswer;  and  a  refusal  to  answer 

Co.,  ia  re;  Aston's  Case,  4  De  0.  A  J.  any  quastioua  pertinent  to  the  caas  is  a 

820 ;  e.  c.  27   Beav.  474.     It  is  not  im-  ground   for  adverse  comment      State  v. 

pottint  that  the  witness  is  really  inuo-  Ober.  62  N.   H.  459  ;   Stover  a.   People, 

cent,  if  his  answers  will  plare  him  hi  a  GS  N.  ¥.  81G ;  Coolej'a  Const  Lim.  317, 

position   where    he  could    not   exculpate  n.  ;  Com.  r.  UuUen,  97  Mass.  G15  ;  Con- 

himaulf  from  legal  presumptions,  although  nors  «.  People,  60  N.  Y.  240 ;  Andrews 

contrary  ia  the  fact     Adams  •.  Lloyd,  4  v.   Flye,   104  Mass.  234  i   Com.  v.  Hor- 

Jiir.  H.  i.  590.    But  if,  for  an^  cause,  the  gan,  107  Mass.  199.     So  the  fact  that  a 

tiistimany  cannot  be  used  against  the  wit-  party  lefusea  to  take  the  stand,  the  law 

ness,  he  is  not  privileged  (Peop'e  v.  Eel-  ^viug  bitu  the  riglit  to  teetify  not  prohib- 

ly,  24  N.  Y.  74)  ;  nor  can  he  claim  ex-  iting  any  such  InferFnue,  may  be  the  sub- 

cmption   from   testifying  merely   because  ject  of  adverse  comment     State  it.  Bait- 

his  testimony  will  give  a  clue  to  evidence  '  lett,  GG  He.  200.     This,  however,  sbonld 

sfiainst  him.     Nor  will  the  fnct  that  the  be  confined  to  such  facts  as  he  mast  ha 

direct  examination  will  not  tend  to  crimi-  presumed  to  know.     Devries  «.   Phillip* 

naCe  the  witness  be  sufficient,  if  moper  0S  N.  C.  G3.     It  may  be  donbtod  whether 

questiona  on  cross-examination  will.  Print!  a  statute  which  protulata  any  such  infei^ 

>.  Cheeney,  11  Iowa,  4S9.  ence  is  not  nugatory,  as  eoatrary  to  the 

[e]   Com.   B.   Shaw,    4   Onsh.   (Mass.)  law  of  the  human  mind.     A  statute  that 

594  ;  State  v.  Wentworth,  6G  Me.  934.  npon  proof  that  the  son  was  shinino,  no 

{/)  Phslin  «.  Kenderdine,  20  Fa.  St  inference   that   it  was    light   ahonld    fa* 

8G4  ;  Come  o.  LitchSeld,  2  Mich.   S40.  drawn  by  the  jury,  if  not  against  the  oiw- 

See  Boyle  r.  Wiseman,   29  Eng.   Law  ft  stitation  of  a  State,  is  sgainst  the  notnra 

Sq.  473,  10  Exch.  117,  where  tSe  witness  of  things.      Wheu  a   co-defendant  in  a 

who  claimtKl  the  privilege  was  one  of  the  criminal  case  tarns  State's  evidence,  and 

parties  to  the  suit     If  ttie  witness  should  testifies  to  CacEs  eliminating  hiTn^Jf,  b« 
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CHAP.   111.]  EXAHINATION  OF   WITNESSES.  bOI 

§  4*')2.  BxpMnre  to  peoaiilat7  loiw.  (2.)  Where  the  witness, 
by  answering,  may  subject  himBelf  to  a  civil  action  or  pecuniary 
lotB,  or  charge  himself  with  a  debt  This  question  was  very  much 
discussed  in  England,  in  Lord  Melville's  case;  and,  being  finally 
put  to  the  judges  by  the  House  of  Lords,  eight  judges  and  the 
chancellor  were  of  opinion  that  a  witness,  in  such  case,  was  bound 
to  answer,  and  four  thought  that  he  was  not.  To  remove  the 
doubts  which  were  thrown  over  the  question  by  such  a  diversity  of 
opinion  among  eminent  judges,  a  statute  was  passed,'  declaring 
the  law  to  be,  that  a  witness  could  not  legally  refuse  to  answer  a 
question  relevant  to  the  matter  in  issue,  merely  on  the  ground 
that  the  answer  may  establish,  or  tend  to  establish,  that  he  owes 
a  debt,  or  is  otherwise  subject  to  a  civil  suit,  provided  the  answer 
has  no  tendency  to  accuse  himself,  or  to  expose  him  to  any  kind 
of  penalty  or  forfeiture.  In  the  United  States,  this  act  is  gener* 
ally  considered  as  declaratory  of  the  true  doctrine  of  the  common 
law ;  and,  accordingly,  by  the  current  of  authorities,  the  witness 
is  held  bound  to  answer.'  But  neither  is  the  statute  nor  the  rule 
of  the  common  law  considered  as  compelling  a  person  intfirested 
in  the  cause  as  party,  though  not  named  on  the  record,  to  testify 
as  a  witness  in  the  cause,  much  less  to  disclose  anything  against 
his  own  interest* 

§  453.  BxpQBure  to  forfeiture.  (3. )  Where  the  answer  will  sub- 
ject the  witness  to  &  forfeiture  of  hia  ettate.  In  this  case,  as  well 
as  in  the  case  of  an  exposure  to  a  criminal  prosecution  or  penalty, 
it  is  well  settled  that  a  witness  is  not  bound  to  answer. '  And 
this  is  an  established  rule  in  equity  ae  well  as  at  law.* 

1  46  Geo.  III.  c.  37  ;  2  Phi!.  Evid.  420  ;  1  Statt.  Evid.  166.  It  ia  m  seHled  by 
Btatnte  In  New  York.     2  Kev.  StaL  40S,  %  71. 

»  Bull  V.  LoveUmJ.  10  Pick.  9  ;  Baird  e.  Cochraa,  4  S.  &  R,  897  ;  Nssa  i>.  V«n- 
iWBariiijfcn,  7  S,  *  R.  192  ;  Tauey  v.  K^mp,  4  H.  4  J.  348 ;  Naylor  b.  Sammes,  4  G. 
ft  J.  273 ;  City  Bank  e.  Bateman,  7  H.  4  J.  104  ;  Stoddart  d.  Manning,  2  H.  4  G. 
147  ;  Copp  D.  Uphiun,  8  N.  H.  159 ;  Coi  o.  Hill,  3  Ohio,  411,  424 ;  Plantera"  Bank  v. 
Oearfp,  8  M^irtin,  670  :  Jones  «.  Lanier,  2  Dev.  Law,  480  ;  Conorer  v.  Bell,  fl  Hoar. 
1B7  ;  Gorhara  d.  Cnrroll,  8  Littetl.  221  ;  ZollicoHer  r.  Tiirney,  8  Yerg.  297  ;  Ward  v. 
Sharp,  IS  Vt.  US.  The  contrary  atemx  to  have  been  held  in  Connecticut.  Benjamin 
o.  Hatliaway,  3  Conn.  i>28,  632. 

»  Rei  B.  Wobnni,  10  East,  395  ;  Mauran  ».  Lamb,  7  Cowen,  174  ;  AmJeton  o. 
Boyd,  7  Mass.  131  ;  Fenn  o.  Granger,  8  Campb.  177  ;  People  v.  Iryinir,  1  Wand.  20  ; 
White  r.  Everest,  1  Vt.  181. 

>  8  Corbctfa  P.  D,  187  ;  1  Hull's  Law  J.  228 1  2  Phil.  Evid.  420. 

•  Hitford's  Eq.  PL  167,  161  i  Story's  Eq.  PI.  53  807,  848. 

vaivea  all  priviiegei,  which  would  other*  ity  of  anch  a  witness.     Com.  v.  Wright, 

wise  be  allowable,  of  withholding  any  facta  107  Uans.  403.     See  also  ante,  %  329.     A 

pertinent  to  the  issuf.     And  his  counsel  second  at  a  duel,  who  vnlantariiy  tRstilied 

must  also  anawer,  if  railed  upon.    Hamil-  befora  the  coroner,  cannot  be  compelled  to 

ton  B.  People,  Sup.  Ct.  (Mich,  j  1875,  13  testiry  afterwards  at  the  trisl  of  one  of  tha 

Am.  L.  Reg.  N.  8.  679.     And  there  is  no  principals,    Cnilen'a  Case,  24  Gratt.  (Va.) 

prcBiunption  either  way  as  to  the  crsdibil-  624. 
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§  4.54.  Bxposnra  to  diagrMs.  (4. )  Where  the  answer,  ttioDgh 
it  will  not  expose  the  witness  to  an;  criminal  prosecution  or  pen- 
alty, or  to  any  forfeiture  of  estate,  yet  has  a  direct  tendency  to 
degrade  hi*  chamber.  On  this  point  there  has  been  a  great  diver- 
sity of  opinion,  and  the  law  atill  remains  not  perfectly  settled  bj 
authorities.'  Bat  the  confiict  of  opinions  may  be  somewhat 
reconciled  by  a  distinction,  which  has  been  very  properly  taken 
between  cases  where  the  testimony  is  relevant  and  material  to  the 
issue,  and  cases  where  the  question  is  not  strictly  relevant,  but 
is  collateral,  and  is  asked  only  under  the  latitude  allowed  in  a 
cross-examination.  In  the  former  case,  there  seems  great  ab> 
surdity  in  excluding  the  testimony  of  a  witness  merely  because 
it  will  tend  to  degrade  himself  when  others  have  a  direct  interest 
in  that  testimony,  and  it  is  essential  to  the  establishment  of  their 
rights  of  property,  of  liberty,  or  even  of  life,  or  to  the  course  of 
public  justice.  Upon  Buch  a  rule,  one  who  had  been  convicted 
and  punished  for  an  offence,  when  called  as  a  witness  againat  an 
accomplice,  would  be  excused  from  testifying  to  any  of  the  trans- 
actions in  which  he  had  participated  with  the  accusedf  and  thus 
the  guilty  might  escape.     And,  accordingly,  the  better  opinion 

1  The  arguniHiiU  on  the  rcspecti<re  sidfa  o(  thU  qnestioD  are  thn*  nunmed  up  b; 
Mr,  PbillipD  :  "The  adrocatoi  for  a  conipulaorj  power  in  crons-eianlnktiOQ  indDtain, 
that,  u  partiea  are  frequently  lurprised  by  the  appearance  of  a  vitnesa  aoknovn  to 
them,  or,  if  known,  entirely  unexpected,  without  Buch  power  they  would  have  no  ade- 
quate moini  of  aacerUiniog  what  credit  u  due  to  his  testimoB; ;  tliat^  on  the  mm- 
examination  of  npies,  infonnen,  and  aocampUceg,  this  power  \»  mora  particalariy 
uecestary  ;  and  that,  if  a  witneai  may  not  be  questioned  as  to  his  character  at  the  mo- 
ment of  trial,  the  property  and  evea  the  life  of  a  party  must  often  be  endangered- 
Those  on  Uie  other  aioe,  who  maintain  that  a  witnea*  is  not  compellable  to  amirer 
■ucb  questions,  argue  to  the  following  effect  :  They  say,  the  obligation  to  give  eii- 
dence  arises  from  the  oath,  which  every  wiCneas  takes  ;  that  by  this  oath  he  Linda 
himself  only  to  spea^  touching  the  matt«ra  la  usue  ;  and  that  ench  particular  UeU  a* 
these,  whether  the  witneaa  has  been  in  jail  for  felony,  oc  suOered  some  iafalnoai  paa- 
ishment,  or  the  like,  cannot  form  any  part  of  the  iasue,  as  sppesra  erident  from  thia 
consideration,  that  the  party  sf^siuet  whom  the  nritneai  is  called  would  not  be  alloweil 
to  prove  such  particular  facte  by  other  witnexeea.  Tbry  a)]ga«,  farther,  that  it  would 
be  an  extreme  ((rievsnca  to  a  witness,  to  be  compelled  to  dtedoae  past  ttmusactiona  of 
-  his  life,  which  may  here  Iwen  aince  foi^tten,  and  to  expose  his  character  afresh  to 
evil  report,  when,  i>ei'hape,  by  his  subseijnent  conduct,  ha  may  have  tecoTered  the  good 
opinion  of  the  world  ;  that,  if  a  witness  a  privileged  from  answeriDg  a  qoeation,  thon^ 
relevant  to  the  matteta  in  isane,  becsuse  it  may  tend  to  anbject  him  to  a  forfeiture  of 
pToprrty,  wi^  much  more  reason  ought  he  to  be  excosad  from  answering  an  irrelevant 
question,  to  thn  diiparagemeut  and  farfeiture  of  bis  cbaractPT  ;  that  in  the  eaae  of  ac- 
complieea,  in  which  this  compulsory  power  of  crosa-eiami nation  is  thought  to  be  mot* 
]iarticn1nrly  necesimry,  the  power  may  be  properly  conceded  tu  a  certain  extent,  becauas 
accomplices  stand  in  a  ppculiar  situation,  beiof;  admitted  to  sire  evidence  only  ondor 
the  implied  condition  oT  making  a  full  and  true  confession  of  the  whole  trath  ;  but  even 
accomplices  ara  not  to  be  qiieetionrd,  in  their  cross-examination,  ai  to  other  offeneea, 
in  which  they  have  not  been  concerned  with  the  prisoner  ;  that,  with  respect  to  other 
'"  .11.  .  .    I       , —   I    ,    .,    r.    .    '   .  .1 -'  -  K  and  juati""    '"  '" 


witnrS!«s,  the  best  courae  to  be  odorited,  both  in  point  of  convenience  and  juatice,  is 
self  uniler  his  privilege  of  refusing  ti 


3  Phil.  Evid.  422. 
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seems  to  be,  that  where  the  transaction,  to  which  the  witness  is 
intern^ated,  forms  any  part  of  the  issue  to  be  tried,  the  witness 
will  be  obliged  to  give  evidence,  however  strongly  it  may  reflect 
on  his  character.  * 

§  455.  Baaw  BBbjAot.  Bat  where  the  question  is  not  material  to 
the  issue,  but  is  coUaitral  and  irrelevant,  being  asked  under  the 
license  allowed  in  cross-examination,  it  stands  on  another  ground. 
In  general,  as  we  have  already  seen,  the  rule  is,  that,  upon  cross- 
examination,  to  try  the  credit  of  a  witness,  only  general  ques- 
tions can  be  put ;  and  he  cannot  be  asked  as  to  any  collateral  and 
independent  fact,  merely  with  a  view  to  contradict  him  afterwards 
by  calling  another  witness.  The  danger  of  such  a  practice,  it  is 
said,  is  obvious,  besides  the  inconvenience  of  trying  as  many  col- 
lateral issues  as  on^  of  the  parties  might  choose  to  introduce,  and 
which  the  other  could  not  be  prepared  to  meet'  (a)  Whenever, 
therefore,  the  question  put  to  the  witness  is  plainly  of  this  char- 
acter,  it  is  easy  to  perceive  that  it  falls  under  this  rule,  and  should 
be  excluded.  But  the  difficulty  lies  in  determining,  with  preci- 
sion, the  materiality  and  relevancy  of  the  question  when  it  goes 
to  the  character  of  the  witness.  I^ere  is  certainly  great  force  in 
the  ai^punent,  that  where  a  man's  lil>erty,  or  his  life,  depends 
upon  the  testimony  of  another,  it  is  of  infinite  importance  that 
those  who  are  to  decide  upon  that  testimony  should  know,  to  the 
greatest  extent,  how  far  the  witness  is  to  be  trusted.     They  can- 


iu  SootlsDd.     AlisoD'a  Practice,  p.  G28. 

1  SiwDcel^  B.  De  Wlllott,  7  East,  IDS,  110.  Lard  EUanborongh  remiirked,  that  be 
had  nilad  thu  point  again  and  aRain  at  the  sittiD)i;s,  nntil  he  wa«  qnite  tittd  of  the 
agitaUion  of  the  qarstion,  aod  tbenforB  ha  wiahed  tiut  a  hill  of  exceptioDB  should  be 
tendpred  b;  vtj  part?  diwatiified  with  bia  Judgment,  tliat  the  qoertiou  might  be  finally 
pat  at  Teat.     See  also  Lohman  v.  People,  1  Comit.  876. 

(a)  It  ia  not  relevant  to  »A  a  witness,  Coz,  it,  are  worthy  of  note,  ss  containing 
on  arms-examination,  if  he  had  not  offered  elaborate  diaciissions  by  ditfering  judges. 
to  nborn  a  witness  in  another  can,  and  In  the  former  it  was  held  that  a  witneas 
if  he  had  not  forged  the  name  of  the  de-  who  denied  that  he  had  said  a  bribe  was 
frndant  to  a  note.  Com.  r.  Mason,  lOS  offered  him,  and  in  the  latter,  that  a  wit- 
Mass.  1S3;  Smith  v.  Caatles,  1  Gray  nesa  who  had  been  nrom  through  an inter- 
(HasL),  108.  The  fact  that  a  min  haul  preter  and  on  oross^xamination  had  denied 
frequently  pleaded  usury  in  defence  of  that  he  understood  English,  contd  not  be 
sniti  againiit  him  is  not  STidence  impeach-  contradicted.  In  Moore  v.  People,  7  Alb. 
ing  his  character.  Pooler  u.  Curtiss,  3  L.  J.  SI,  a  witness  for  the  ptuoner  was 
N.  Y.  a.  C.  (T.  &  C.)  238 ;  Beard  i>.  Hale,  asked  if  be  had  not  seen  »  certain  person 
Id.  791.  This  question  of  relevancy  ia  nt-  with  reference  to  the  case  on  trial,  whiob 
terly  without  any  eatabUshed  test,  thoo)^  he  denied  ;  and  evidence  was  allowed  to 
discnssed,  perfaaua,  more  than  any  other  contradict  him  on  thia  point,  as  tending  to 
question  in  the  law  of  evidenoe.  Of  the  show  bias.  See  also  People  v.  Starks,  S 
mare  recent  eaua,  Attorney-General  e.  Denio  (K.  T.),  106:  HewtoD  n.  Harris 
HltduDck,  1  Ex.  102,  Reff.  •.  Burite.  B  S  Seld.  (N.  Y.)  346.     • 
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not  look  into  his  breast  to  see  what  passes  there ;  but  most  form 
their  opinion  on  the  collateral  indications  of  his  good  faith  and 
sincerity.  MThaterer,  therefore,  may  iDat«rially  assist  them  in 
this  inquiry  is  most  essential  to  the  investigation  of  truth;  and 
it  cannot  but  be  material  for  the  jury  to  understand  the  character 
of  the  witness  whom  they  are  called  upon  to  believe,  and  to  know 
whether,  although  he  has  not  been  convicted  of  any  crime,  he  has 
not  in  some  measure  rendered  himself  less  credible  by  bis  dis- 
graceful conduct'  The  weight  of  this  argument  seems  to  have 
been  felt  by  the  judge  in  several  cases  in  which  questions  tending 
to  disgrace  the  witness,  have  been  permitted  in  cross-examination. 
§  456.  Same  Bnbjeot.  It  is,  however,  generally  conceded,  that 
where  the  answer,  which  the  witness  may  give,  will  not  directly 
and  certainly  show  hit  it^amy,  but  will  mdy  tend  to  disgrace  him, 
he  may  be  compelled  to  answer.  Such  is  the  rule  in  equity,  as 
held  by  Lord  Eldon;'  and  its  principle  applies  with  equal  force 
at  common  law;  and,  accordingly,  it  has  been  recognized  in  the 
common-law  courts.'  In  questions  involving  a  criminal  offence, 
the  rule,  as  we  have  seen,*  is  different;  the  witness  being  per- 
mitted to  judge  for  the  moat  part  for  himself,  and  to  refuse  to 
answer  wherever  it  would  tend  to  subject  him  to  a  criminal  pun- 
ishment or  forfeiture.  But  here  the  court  must  see  for  itself,  that 
the  answer  will  directly  show  his  infamy,  before  it  will  excuse 
him  from  testifying  to  the  fact.*  Nor  does  there  seem  to  be  any 
good  reason  why  a  witness  should  be  privileged  from  answering 
a  question  touching  his  present  situation,  employment,  and  asso- 
ciates, if  they  are  of  his  own  choice;  as,  for  example,  in  what 
house  or  family  he  resides,  what  is  his  ordinary  occupation,  and 
whether  he  is  intimately  acquainted  and  conversant  with  certain 
persons,  and  the  like;  for,  however  tiiese  may  disgrace  him,  his 
position  is  one  of  his  own  selectioa.*(a) 

3  1  Surk.  Erid.  170.     See  also  anU,  fS  ti9,  460. 

'  PsrhhDrst  v.  Ixivten.  1  MeriT.  400  ;  s.  c.  2  Swuirt.  104,  SIS  ;  Fou  «.  HajDea, 
1  Bediii)^.  81.     And  see  Stoir,  Eq.  PI.  JJ  &i!i,  698. 

>  People  V.  Mather,  4  Wend.  ^32,  262,  2I>4  ;  State  *.  PatteraoQ,  !  Ired.  S46. 
'  Siipm,  8  451. 

*  MacMde  v.  Maobridc^  4  Eap.  S43,  per  Ld.  Almilsjr ;  People  s.  Uather,  4  Wend. 
SA4,  per  Harcj,  J. 

*  Thus,  nhen  a  witness  waa  asked,  whether  she  was  nnt  eohabitine  with  a  partie- 
alar  indiTidnat,  in  a  state  of  Incest,  Best,  C.  J.,  prohibited  the  gneshon  ;  stating  ex- 
pmsly,  that  he  did  this  odIt  on  the  ftronnd  Uint  the  anaw«r  vrould  expose  het  to 
punishment.     Cundell  v.  Pnitt,  1  H.  &  Halk.  lOS. 

(a)  People   v.  Tilev,  84  CaL  651.     A  offhisgnard,  ehould  never  be  resorted  to 

mere  impertinent  inqiiiiT^,  calculated  uid  or  allowed,    nalesa  thera  has  been  some- 

intpnded  to  test  the  witness's  power  of  thing  very  marked  in  the  condnct  of  the 

telf-coutrol,  end,  if  possible,  to  throw  him  witness  to  jostifT  it.     The  witness  is  not 
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§  457.  Sams  snbjflot  But,  oa  the  other  hand,  where  the  ques- 
tion  involves  the  fact  of  a  previous  conviction,  it  ought  not  to  be 
asked ;  because  there  is  higher  and  better  evidence  which  ought  to 
be  oHered.  If  the  inquiry  is  coofiDcd,  in  terms,  to  the  fact  of  his 
having  been  subjected  to  an  ignomimoui  puniihment,  or  to  impris- 
onment alone,  it  is  made,  not  for  the  purpose  of  showing  that  he 
was  an  innocent  sufferer,  but  that  he  was  guilty ;  and  the  only 
competent  proof  of  this  guilt  is  the  record  of  his  conviction. 
Proof  of  tiie  same  nature,  namely,  documentary  evidence,  may 
also  be  had  of  the  cause  of  his  commitment  to  prison,  whether  in 
execution  of  a  sentence,  or  on  a  preliminary  charge.'  (a) 

§  458.  Faobi  not  aSeoUng  oradlbiut;.     There  ia  another  class  of 

»  People  V.  Hurricl,  13  Johns.  Si,  per  Spencer,  J.  ;  Clement  o.  Brooks,  13  N.  H. 
S2.  In  Rex  v.  Lewis,  1  ^sp.  22S,  the  proaecutor,  who  was  >  commou  inromier,  wa* 
■skeJ  whether  he  h*U  not  been  in  the  house  of  comctiOD  id  Sussex  ;  but  Ijonl  Ellen- 
borough  interponed  Rtid  suppressed  the  questtoo,  psrtl;  on  the  old  mie  of  rejectinj;  all 
ijaeetionB  the  object  of  which  was  to  degrade  the  witoeaa,  hut  chieUv  becsuxe  of  tbia 
i^jurj  to  the  sdministratiou  of  justice,  it'  persons,  who  came  to  do  their  dut;  to  the 
paWio,  might  be  subjected  to  improper  investigation.  Inijuiries  of  this  nature  have 
often  been  refused  on  the  old  ground  alone.  As  in  State  v.  Bailej,  Fenningtun,  41S  ; 
Hillman  *.  Tucker,  2  Peake'a  Cas.  222  ;  Fllont  v.  Rawel,  2  Yeatea,  33i.  A  witneas  la 
also  privileged  from  answering  respecting  the  commission  of  an  offence,  though  he  has 
received  a  pardon  ;  "  for,"  Baid  Vorth,  C.  J.,  "  if  he  hath  his  pardon,  it  doth  take 
away  as  well  all  calumny,  as  liablenesa  Co  puniahmenC,  and  sets  him  right  against  all 
objection."  Rei  r.  KeaJing,  7  Hoivell's  St.  Tr.  S9a.  It  may  also  be  observed,  as  a 
further  resson  for  not  interrogating  e  witness  respecting  his  contdction  and  puDishment 
for  a  crime,  that  he  may  not  understand  the  legal  character  of  the  crime  fur  which  lie 
was  punished,  and  so  ma;  ailmit  himself  guilty  of  an  oEfencB  which  fae  never  committed. 
In  Kex  n.  Edwarda.  4  T.  R.  440,  the  questions  was  not  asked  of  a  witness,  but  of  one 
viiut  oUbred  himself  as  hail  for  another,  indicted  of  grand  larceny. 

obliged  to  snbmit  to  insult,  or  to  answer  a  previous  conviction  of  crime.     Cora.  v. 

inquiries  merely  impertinent.     Com.    d.  Morgan,  107  Mass.  205  ;  Com.  v.  Sullivan, 

Sacket,   22  Pick.  S91  ;  Com.  v.  Shaw,  i  IGO    Mass.    315  ;   Spiegel   d.    Hays,   118 

Cuab.  693  ;  Smith  d.  Cnstles,  1  Orajr,  108.  N.  T.  861.     It  is  not.  however,  allowable 

Greater  latitude  of  cross-eiaminatioa  ia  to  show  by  the  cross-exam i nation  of  the 

■UowaUe  as  against  a  part;  to  ttie  suit,  aa  witness  himself  that  he  has  been  convtsted 

a  rule,   than    against    witnesses  merely,  of  a  crime,  if  the  objection  is  m:ide  that 

Bed  ■>.  Missouri,  Int.  Rev.  Bacord,  March  the  record   of  the  convictinn  is  the  best 

SI,  1871.  evidence,  unless,  b;  statute,  the  conviction 

(a)  This  rala  is  affected  by  the  statutes  may    be    shown    b;    cross-examination, 

previously   cited,  showing  that  a  convic-  Newcomb  r.   Uriswold,   24   N.  Y.   SBS  ; 

tion  of  crime  ma;r  ^  shown  to  aBTeft  a  Real  b.  People,  42  N.  Y.  280  ;  People  n. 

witness's    credibility,    it   being  formerly  Irving,  9S  N.  Y.  541 :  Spiegel  o.  Hays,  113 

held  to  exclude  him  entirely.     See  nnlt,  N.  Y.  661,     The  better  rule  now  u  that 

■Fctions  372  el  uq.     The  conviction  being  on  cross-examination  (questions  as  to  spe- 

now  admissible  as  affectiuf;  the  witness  s  cific  facts  tending  to  disgrace  the  witness, 

credibility,   it  is  sometimes  allowable  to  and  not  questions  as   to  accusations  or 

ask  ths  witness  questions  on  crosa-exami-  charges,   including  indictments,    may  be     _ 

nation   which  tend  to  connect  him  with  asked  on  cross- exsmination,  but  the  party 

the  conviction.     Thus  it  is  held   that  if  asking  them  is  bound  by  th;  answen  oi 

the  defendant  in  a  criminal  ease  goes  on  the  witness.     People  d.  Irving.  95  N.  T, 

the  witness-stand  to  testihr  in  bis  own  be-  641  ;  Real  u.  People,  42  N.  Y.  281  ;  Pen. 

half,  he  thereby  renders  himsalf  liable  to  pie  v.  Cssov,  72  N.  Y.  398  ;  Ryan  B.  Pw 

v..  ..L.^1  .......tin...  o^V^i^-h    Pan.1    tn   iAiM-nrito       n^if^   7g  ^.  'Y,  £94. 
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qnestioDfl,  vhich  do  Dot  seem  to  come  Titiun  the  reasons  slreadj 
stated  in  favor  of  permittiag  tiiis  extent  of  croas-ezamination ; 
namel;,  questions,  tJie  answers  to  which,  though  the;  may  dis- 
grace the  witness  in  other  respects,  7et  anil  not  affect  the  crtdit 
due  to  his  teatimon;.  For  it  is  to  he  remembered,  that  the  object 
of  indulging  parties  in  this  latitode  of  inquiry  is,  that  the  jury 
may  understand  the  character  of  the  witness,  whom  they  are  asked 
to  believe,  in  order  that  his  evidence  may  not  pass  for  more  than 
it  is  worth.  Inquiries,  therefore,  having  no  tendency  to  this  end, 
are  clearly  impertinent  Such  are  the  questions  frequently  at- 
tempted to  be  put  to  the  principal  female  witness,  in  trials  for 
seduction  per  qaod  tervitium  atnmt,  and  on  indictments  for  rape, 
£c.,  whether  she  bad  not  previously  been  criminal  with  other 
men,  or  with  some  particular  person,  which  are  generally  sup- 
pressed. '  {a)  So,  on  an  indictment  of  a  female  prisoner,  for  steal- 
ing from  the  person,  iu  a  house,  the  prosecutor  cannot  be  asked, 
whether  at  that  house  anything  improper  passed  between  him  and 
Uie  prisoner.^  (&) 

§  459.  CoUateial  laots  ftfTsotbis  orsdlblUtr.  But  where  the  ques- 
tion doe»  not  fall  within  either  of  the  claBBes  mentioned  in  the  three 
preceding  sections,  and  goe»  cUarly  to  the  credit  of  the  witness  for 
veracity,  it  is  not  easy  to  perceive  why  he  should  be  privileged 
from  answering,  notwithstanding  it  may  disgrace  him.  The  ex- 
amination being  governed  and  kept  wititin  bounds  by  the  discre- 
tion of  the  judge,  all  inquiries  into  transactions  of  a  remote  date 
will  of  course  be  suppressed ;  for  the  interests  of  justice  do  not 
require  that  the  errors  of  any  man's  life,  long  since  repented  of 
and  forgiven  by  the  community,  should  be  recalled  to  remem- 
brance, and  their  memory  be  perpetuated  in  judicial  documents, 

I  Dodd  V.  Norm.  3  Campb.  SIB  ;  B«z  v.  Hodgson,  Bust.  &.  By.  S11  ;  TangiiD  >. 
Perrine,  2  Peiiningt.  631.  But  where  tba  prosectition  is  under  >  bistardy  set,  tbs 
iwu*  beiUft  upon  the  paternity  of  the  child,  tliia  inquiry  to  its  mother,  if  restricted  ta 
the  propel  time,  is  mRterial,  snd  she  will  be  held  to  inewer.  Swift's  Erid.  p.  81.  Sea 
slso  Hacbride  v.  Machride,  4  Esp.  242  ;  Bate  v.  Hill,  1  C.  P.  100.  Id  Rei  p.  Tod 
*t  at.,  11  East,  307,  311,  which  ibs  rd  indictment  for  conspiring  falsely  to  charge  one 
with  baiag  the  father  of  a  bastard  child,  similar  inquiries  wsre  pennitt«d  to  be  made  of 
the  mother,  who  was  one  of  the  cona]ilrators,  but  nas  admitted  *  witness  for  the  prcM- 
cotion.     People  v.  Blakelev,  <  Parker,  C.  R.  178.     See/ws(,  voL  ii.  g  B77. 

*  B«x  V.  Pitcher,  1  C.  &  P.  85. 

(a)  Com.  B.  B^an,   IDS    Mass.    GS8.  M.  C.  IBS  ;  Goddard  s.  Pan,  S*  L.  J.  Ol 

More  recent  cases  have  allowed  such  quea-  781 ;  State  v.  Patterson,  H  N.  C.  157. 
tions  to  be  put,  tut  held  the  interrogBtor         (J)  Bei  v.  Pitcher,   Macbtlde  ».  M»- 

Iwnnd  by  the  answer,     iteg.  t7.  Holmes,   1  bride  and  Rez  v.  Levis,   ntpnt,  are  aid 

L.  B.  C.  C.  334,  affirming  Rex  v.   Hodg-  not  to  be  law  now  in  England,  by  Taylor, 

•on,  and  ovemiliDs  Sex  v.  Rollins.  2  U.  Er.  5  1283,  d.     And  see  also  oKts,  fg  4Mk 

ft  Bob.  G12;  Garbatti'.  Simpson,  82  L.  J.  n.,  4fi&,  n. 
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at  the  pleoaure  of  any  futare  litigant.  The  State  has  a  deep  in- 
terest in  the  inducements  to  reformation,  held  out  by  the  protect- 
ing  veil,  which  is  thus  cast  orer  ttie  past  offencea  of  the  penitent 
But  where  the  inquiry  relates  to  transactions  comparatively  re- 
cent, bearing  directly  upon  the  present  character  and  moral  prin- 
ciples of  the  witness,  and  therefore  essential  to  the  due  estimation 
of  his  testimony  by  the  jury,  learned  judges  have  of  late  been  dis- 
posed to  allow  it^  Thus  it  has  been  held,  that  a  witness  called 
by  one  party  may  be  asked,  in  croBS-esamination,  whether  he  had 
not  attempted  to  dissuade  a  witness  for  the  other  party  from  at- 
tending  the  trial.'  So  where  one  was  indicted  for  larceny,  and 
the  principal  witness  for  the  prosecation  was  bis  servant-boy,  the 
learned  judge  allowed  the  prisoner's  counsel  to  ask  the  boy, 
whether  he  had  not  been  charged  with  robbing  his  master,  and 
whether  he  had  not  afterwards  said  he  would  be  revenged  of  him, 
and  would  soon  fix  him  in  jaiL'  Similar  inquiries  have  been 
permitted  in  other  cases.*  'Hie  great  question,  however,  whether 
a  witness  may  not  be  bound  in  some  cases  to  answer  an  interroga- 
tory to  his  own  moral  degradation,  where,  though  it  is  collateral 
to  the  main  issne.  it  is  relevant  to  bis  character  for  veracity,  has 
not  yet  been  brought  into  direct  and  solemn  judgment,  and  must 
therefore  be  regarded  as  an  open  question,  notwithstanding  the 
practice  of  eminent  judges  at  Mn  Pn'ua,  in  favor  of  the  inquiry, 
under  the  limitations  we  have  above  stated.^ 

§  460.  Qnastlona  tamj  be  m«ked  wbeia  ivltneu  need  not  uuirar. 
Though  there  may  be  cases,  in  which  a  witness  is  not  bound  to 
answer  a  question  which  goes  directly  to  disgrace  him,  yet  the 
quettion  may  be  aticed,  wherever  the  answer,  if  the  witness  should 
waive  his  privilege,  would  be  received  as  evidence.' (a)    It  has 

'  TbU  raUxstioa  of  the  old  tnU  wo*  recognUed,  some  yean  aao,  by  Lord  Eldon. 
"It  uwd  to  be  Bud,"  hi  obwrved,  "that  a  witBeu  ooald  not  be  cidled  oo  to  dbcredit 
hiitiseir ;  but  tbere  •ecmi  to  be  something  like  >  departure  from  that ;  I  n 


n  times,  the  coarts  have  permitted  qncstioiia  to  show,  from  tranuctiona  ni 
_..  .  ,    .  at  thd  witnese  is  of  ioipeaclie" 
FsTkbarate.  [.owten,  2  Bwannt.  2IS. 


inBue,   that  thd  witness  is  of  iaipeBclied  character,  and  therefore  not  so  credible. 


1  Harris  ».  Tippet,  2  Campb,  837. 

■  Rei  V.  Yewui,  cited  2  (>mpb.  flSb. 

•  Bai  D.  WHtMn,  2  Stark.  118,  U9  ;  Bex  t..  Teal  rf  al,  11  Ewt,  811 ;  CundeH  m. 
Pi«tt,  1  M.  k  Mfllk,  108  ;  Rei  b.  Barnard,  1  C.  4  P.  88,  a.  (o)  ;  R«  e.  Gilroy.  Id. ; 
Froit  r.  Holloway,  cited  in  2  Phil.  Evid.  426. 

»  See  1  Stark.  Evid.  187-172  ;  2  Phil.  Erid.  428-*28  ;  Peake's  Ertd.  by  Norris, 
"""  ""'      In  ReapHblica  v.  Gibbs,  S  Yeates,  428.  where  the  old  rule  of  eidnding 


>  2  Phil.  Erid.  428-42S  ;  I  Stark.  Erid.  172  ;  Sonthard  f.  Beiford,  fl  Cohen,  2E4. 

(a)  It  is   naw  andonbted  lav  that  s    answer,  may  be  asked  rjiiestfons  tending 

witness,  although  not  alwkjs   boond  to    to  ariminate,  ii^nre,  Or  degrade  him.  Siut, 
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been  said,  that  if  the  vit&ess  declinea  to  answer,  his  refoaal  may 
veil  be  urf^ed  against  his  credit  vitb  the  jujy.^  But  in  several 
cases  this  inference  has  been  repudiated  hj  the  court;  for  it  is 
the  dutj  of  the  court,  as  well  as  the  object  of  the  rule,  to  protect 
the  witness  from  disgrace,  even  in  the  opinion  of  the  jury  and 
other  persons  present ;  and  there  would  be  an  end  of  this  protec- 
tion, if  a  demurrer  to  the  question  were  to  be  taken  as  an  admis- 
sion of  the  fact  inquired  into.' 

§  461.  impaMtunent  of  witnMua.  After  a  witness  has  been 
examined  in  chief,  his  credit  may  be  impeached  in  various  modes, 
besides  that  of  exhibiting  the  improbabilities  of  a  story  by  a  cross- 
examination.  (1.)  By  digproving  thefactt  stated  by  him,  by  the 
testimony  of  other  witnesses.  (2.)  By  general  evidence  affecting 
his  credit  for  veracity.  But  iu  impeaching  the  credit  of  a  witness, 
the  examination  must  be  confined  to  his  general  reputation,  and 
not  be  permitted  as  to  particular  facts ;  for  every  man  is  supposed 
to  be  capiible  of  supporting  the  one,  but  it  is  not  likely  that  he 
should  be  prepared  to  answer  the  other,  without  notice;  and  un- 
less his  general  character  and  behavior  be  in  issue,  he  has  no 
notice.  ^  (a)  This  point  has  been  much  discussed,  but  may  now 
be  considered  at  rest'    The  regular  mode  of  examining  into  the 

But  it  should  b«  remembered,  that,  [f  the  anestioii  is  collateral  to  the  lueat,  the  annrer 
CanDot  ba  contradicted.  In  auch  caaes,  the  pradent  pnctitioner  njll  aeldom  put  a 
queation,  nnlcKB  it  be  one  which,  if  anavered  either  waj,  irill  beoeflt  hia  client.  3uch 
wsa  the  question  put  by  the  prisoner's  counsel,  in  Rez  v.  Pitcher,  tjiyra,  f  458.  Sm 
1  C.  A  P.  »G,  n.  (a). 

■  1  Stark.  Evid.  172  ;  Rose  n.  Blahemore,  Rj.  ft  H.  882,  per  Brongham,  vrg. 

*  Rose  V.  Blakemore,  Rf.  &  M.  SS2,  per  Abbott,  Ld.  Ch.  J.  ;  Hex  v.  Wataon,  % 
atark.  l&a,  per  Holroyd.  J.  ;  Lloyd  d.  Pasaingbam,  16  Vm.  M  ;  tuprn,  %  451. 

1  Bull.  N.  F.  2ee,  397.  The  iniachief  of  ralaing collateral  iaaaea  is  alao  adrertrd  to 
aa  one  of  the  reasons  of  this  rule.  "  Look  je,"  said  Holt,  Ld.  C.  J. ,"  you  may  bring 
witnesses  to  give  an  acconnt  of  the  general  tenor  of  the  vitnesi's  conTenstioii  ;  but  yna 
do  not  think,  sure,  that  we  will  try,  at  this  lime,  whether  he  be  guilty  of  robbery." 
Kex  V.  Booknood,  i  St  Tr.  881  ;  a.  c.  13  Howell'a  St  Tr,  211  ;  1  Stark.  Evid,  181 
It  is  conipi^Irnt,  honever,  for  t)ie  party  againat  whom  a  witness  has  been  called  to  ahow 
that  he  htis  lieen  bribed  to  give  his  evidence.  Attomey-Oenenil  v.  Hitcbcock,  11  Jar. 
478. 

'  Layer's  Case,  10  How.  St.  Tr.  246,  288  i  Swift's  Evid.  143. 

F.T.  5  .146.     Rut  in  Com.  o.  McDonald,  «.  Lawrence,  23  Mian.  84.     If,  tjowerer, 

110  Mass.  405,  the  court  reCurieit  to  allow  on  cross-examination  of  the  witnes*,  par- 

the  witness  —  the   prosecutrix  an  an  in-  ticular  Iscts  impeaching  the  credibility  an 

dictment  for  rape  —  to  be  ashed  if  she  had  brought  oat,  they  may  be  conaiderrd  by 

not  prsvionaly  aold  liquor  in  violation  of  the  jury.     Steeplea  v.  Newton,  7   Oieg. 

law.     Under  ita  discretion  the  court  mioht  110. 

refuse  to  allow  the  question,  though  it  in-        When  the  defendant,  in  a  criminal  csae, 

timated  that,   if  the  question  had  been  goes  on   the  stand  to  testify  in  hia  own 

confined  to  the  time  when  the  alleged  rape  behalf,  hia  repntation   for  truth  and  ve- 

waa  committed,  it  would  have  been  admu-  racity  may  ba  impeached  in  the  aanieway. 

dble.  State  v.   Beal,   SS  Ind.  34G  ;  Ueiahon  a. 

(a)  Conley  r.  Metker,  85  N.  Y.  818  ;  State,  51  Id.  11 ;   State  p.  Rngan,  S  Ho. 

Dimick  r.  Downs,  82  111.  G70  ;   Morehmd  App.  503. 
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general  reputatioQ  is  to  ioquire  of  the  witDess  whether  he  knowB 
the  general  reputation  of  the  person  in  question  among  hia  neigh- 
bors ;  and  what  that  reputation  is.  (b)  In  the  English  courts,  the 
course  is  further  to  inquire  whether,  from  such  knowledge,  the 
witness  would  believe  that  person, upon  his  oath.^  In  the  Ameri- 
can courts,  the  same  course  has  been  pursued ;  *  but  its  propriety 
has  of  late  been  questioned,  and  perhaps  the  weight  of  autJiority 
is  now  against  permitting  the  witness  to  testify  as  to  hia  own 
opinioa.^(i;)  In  answer  to  such  evidence,  the  other  party  may 
cross-examine  those  witnesses  as  to  their  means  of  knowledge, 

*  Phil,  ft  Am.  on  Erid.  9S6  ;  Hsw«oii  v.  Rsitnak,  4  Esp.  104,  per  Ld.  Ellanbor- 
ongh  ;  1  Stark.  Evid.  182 ;  Carlos  v.  Brook,  10  Ves.  SO. 

*  Peopla  n.  Mather,  4  Wend.  257,  258  ;  titaCe  t>.  Boswall,  2  Dev.  209,  211  ;  Adod., 
1  HUl  (S.  C).  268  ;  Ford  v.  Ford,  7  Hniiiph.  82. 

*  Gbw  «.  Stinson,  2  Sumn.  SIO,  per  Story,  J.  ;  Wood  v.  Maou,  Id.  S21  ;  Eimcael 
V.  Eimmel.  S  S.  &  K.  336-333  ;  Wike  v.  Lwhtnar,  11  S.  £  R.  1S8  ;  Swil't's  Evid.  I J3  ; 
Phillips  V.  Kingfield,  1  Appleton,  27G.  !□  this  last  oasa  the  sabjeet  was  ably  eisminBd 
by  Sbepley,  J.,  who  observed :  "  Th«  opinions  of  a  witnug  are  Eot  legal  tsstimoaj, 
except  m  special  cases  ;  aach,  for  siample,  as  experts  in  soma  profession  or  art,  those 
ol  tiie  witoesaea  to  ■  will,  and,  in  our  practice,  opinions  on  the  value  of  property.  Id 
other  cases,  the  witness  is  not  to  sabsUtute  hia  opinioa  for  that  of  the  jury  ;  nor  are 
thay  to  rely  upon  any  sach  opinion  instead  oF  exercising  their  own  judgment,  taking 
inU>  cotuiiJerBtion  the  whole  testimony.  Whan  they  have  the  testimony  that  the  repu- 
tation of  a  witness  is  good  or  bad  for  truth,  connectiQK  it  with  hia  maiinerof  testil^ing, 
and  with  the  other  testimony  in  the  case,  tbey  have  Uie  elementa  from  which  to  form 
a  correct  concluaian,  whether  any  and  what  credit  should  be  siven  to  his  testimony. 
To  permit  the  opinion  of  a  witness,  that  another  witness  should  not  be  believed,  to  be 
receiveil  and  acted  upon  by  a  }tuy,  is  to  allow  the  prejudices,  passions,  and  feelings  of 
that  witness  to  form,  in  part  at  tost,  the  elements  of  their  jndKtnent.  To  autborizo 
the  qaestiou  to  be  put,  whether  the  witneaa  would  believe  another  witness  on  oath, 
although  sustained  by  no  inconsiderable  weight  of  authority,  is  to  depert  from  sound 
principles  and  established  rules  of  law,  respecting  the  kind  of  testiniony  to  be  admitted 
for  the  consideration  of  a  jury,  and  their  duties  in  deciding  upon  it.  It  moreover  would 
permit  the  intioducttou  and  indulgence  in  courts  of  justice  of  personal  and  patty  hos- 
tilitiea,  aud  of  every  unworthy  motive  by  which  man  can  be  actuated,  to  form  the  basia 
of  an  opinion  to  be  eipressed  to  a  jury  to  influence  their  decision."  1  Applet.  37S- 
Bnt  Jitxre,  whether  a  witness  to  impeach  repatation  may  not  b«  asked,  in  enm-titam- 
ituUiim,  it  he  would  not  believe  the  principal  witaesa  on  oath. 

(b)  In  Haasachnsetts,  it  is  discretionary  Pft.   St.  4SS;   Knight  v.  House,  39  Hd. 

with  the  judge  to  require  the  witness  to  194  ;  Peopla  a.  Trier,  S5  Cal.  568 ;  Eason 

be  tsked  whether  he  knows  the  general  v.  Chapman,  21  111.  85 ;  Wilson  a.  State, 

——"-*'""    "f    the    person   in    question  S  Wis.  708 ;  Stokes  v.  State,  18  Ga.  17  ! 

'.  Norris,   103    Mass.  6SG]  ;  McCutchen  n.  HcCutchen,  9  Port  (Ala.) 
■      ■            "650;  Mobley  v.  Hamit,  1  A.  K.  MarehalT 
(Ky.),  5S0  ;  United  States  n.  Tan  Sickle, 

Insufficient  to  tbe  judfce.     Bates  u.  Barber,  2  McLean  {U.  S.  C.  Ct.),  219.    This  rule 

4  Oush.  ( Knm. )  107.    Cr.  Com.  a.  Lawler,  woe  affirmed  in  Kestor  v.  People,  S2  Mich. 

IS  Allen  (Mass.),  686.  484;  eoTtlra,  Klaa  b.  Peakman,  20  N.  J. 

(«}  In  Hamilton  v.   People,  2B  Hich.  Eq.  SIS  ;  HarsbaU  u.  State,  6  Tei.  App. 

17^  it  ii  said  that  >a  for  a*  the  reports  273.     Ct  Phillips  v.  EingSold,  1  Ai>ule> 

■how  the  American  decisions  are  decidedly  ton,  375.     The  opinion  of  the  credibility 

in&vor  of  the  English  doctrine.  The  court  of  a  witness  is  held  to  be  admissible  on  the 

oftea,  Bmongat  otbercases.  Peoples.  Davis,  same  ground  that  opinions  in  regud  to 

21  WcTid.  (N.  T.}  309  ;  Titna  v.  Ash,  4  aanity,  dispositiou,  temper,  distances,  ve- 

Foster,  31S;  Lj-man  v.  Phihulelphia,  6S  locity,&c.,ireadimssiUe.  PerCsmphelliJ- 
TOIu  L  — 39 
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and  the  groands  ol  their  opinion ;  or  maj  attack  their  general 
character,  and  hy  fresh  evidence  support  the  character  of  his  own 
witness.'  (d)  The  inquiry  must  be  made  as  to  his  general  repata- 
tion>  where  he  is  best  knowiL  It  is  not  enough  ttiat  the  impeacli- 
ing  witness  professes  merely  to  state  what  he  has  heard  "  otlien 
say ; "  for  those  others  may  be  but  few.  He  must  be  able  to  state 
what  is  generally  taid  of  the  person,  by  those  among  whom  be 
dwells,  or  with  whom  he  is  chieSy  conversant;  for  it  is  this  <Hily 
that  constitutes  his  general  reputation  or  character.' (e)  And, 
ordinarily,  the  witness  ought  himself  to  come  from  the  nei^bor- 
hood  of  the  person  whose  character  is  in  question.  (/)  If  he  is  a 
stranger,  sent  thither  by  the  adverse  party  to  leaiiL  his  character, 
he  will  not  be  allowed  to  testify  as  to  the  result  of  his  inquirioB; 
but  otherwise,  the  court  will  not  undertake  to  determine,  by  a  pf«- 
liminary  inquiry,  whether  the  impeaching  witness  has  sufficient 
knowledge  of  the  fact  to  enable  him  to  testify ;  but  will  leave  the 
value  of  his  tratimony  to  be  determined  by  the  jury.^{^) 

*  3  PhiL  Erid.  432 ;  Hanon  v.  Hartaink,  4  £ip.  104,  per  Lord  EUenboraugh ;  1 
Stark.  ETid.  182.     It  U  not  uaiul  t«  cron-euiuiiiB  witnesses  to  cboractar,  onleas  thera 


is  lonie  definile  chaige  nfoa  which  to  croaB^iaimne  them.  Rex  v.  HodgVUM,  7  C.  _ 
F.  S9S'  Nor  caD  auch  witmaana  be  contradicted  m  to  ccUateral  facta.  Lee's  CW^  S 
Lewis,  Cr.  Cm.  1G4. 

>  BojDtoD  V.  Eellogg,  S  Haw.  189,  per  Pareotw.  C.  J.  ;  Wike  v.  Ughtner,  11  S.  & 
R.  1B8-S00  ;  Eimmel  V.  EimiDel,  S  8.  &  E.  S37,  SSi  ;  PhOlipa  v.  EiiilGeld,  1  Applet. 
37G'  The  impeaching  witoeas  may  also  he  askid  to  name  the  persona  whom  he  haa 
heard  apeak  against  the  chuacter  of  the  witneas  impeached.  Batea  r.  Barbei^  i 
Cuab.  107. 

*  DougUu  V.  Totuty.  S  Wend.  352  ;  Bates  d.  Bather,  4  Cuth-  107 ;  Sleeper  d.  Van 

(i)  State  «.  Perkins,  S6   K.  C.   126.  the  ehanoter  of  ths  witneai  for  tnth. 

The  coort  ma;  eierciaa  ita  ditentiDn   in  ilhaw  •.  Enier;,  42  Maine,  &S ;  Cnog  m. 

limiting  th«  namber  of  impeaofaiag  wit-  Stats,  G  Oliio  St.  60E  ;  State  «.  Salor,  8 

nesseg  and  likewise  that  at  the  snpporting  Claiie,  430.     In  some  of  the  Statsa,  haw- 

witnesnes  ;  and  the  proper  eimdae  of  ancE  erer,  aach  inqniriea  lake  a  wider  nnga. 

discretion  is  no  groiiud  of  error.     Bonnall  Eaaon  a.  Chauniul,  SI  IlL  SS  ;  Gillian  w. 

V.  Butler,  23  Conn.  65.     In  the  Supreme  State,  1  Head,  38. 

Jndic;ial  Caort  of  Uaseachusetta,  the  court         It  is  not  neceeeaiy  that  the  repntatioD 

at  ^firi  Prmt  has  in  aoine  eaaes  limited  shoold   be  at  or  near  the  tiau  when  tha 

the  namber  to /»  or  sic  on  a  aide,  givuig  testimonr  of  the  impeached  witness  waa 

the  parties  notioe  beforehand  of  such  in-  ^ven.     It  is  for  the  judge  to  aa;  whether 

tended  limitation.     In  Bnnnell  >.  Bntler,  it  mar  he  admitted,  though  relating  to  > 

uH  gupra,  the  namber  was  limited  to  tim  period  soms  time  prsTioas.  Snow «.  Qnoe, 

on  each  side,  the  conrt  preTiouaty  notify-  2B  Ark.  131  ;  Kelly  «.  SUte,  61  Ala.  IS ; 

ing  the  parties  of  the  intended  limitation.  Viiher  a.  Conway,  21  Ean.  IS.    But  it  ia 

(d)  Ijawean  >.  StAte,  S2  Ark.  220  i  Rob-  necessary  that,  giringdoe  coDsidelmtion  ta 

inaoo  e.   State,   16  71a.  8SG ;   Brawn  u,  attendant    circa  mstaocee,    the    ouestiona 

Laehrs,  1  lU.   App.  74  ;  Uatthewton  «.  shoald  desif^nte  a  time  reasonablj  near 

Burr,  S  Neh.  31S ;   State  «.  Lanier,   7B  the  time  of  ths  examinatioa.     Papa  >. 

N.  G.  622.  Wri^l,  116  Ind.  ElO. 

Or  if  the  npatstdon  of  the  witnea*  im-  {/]  Louisville,  New  Albany,  &c  B-  IL 

peached  relates  wholly  or  in  part  to  hia  Co.  >.  Richardson,  6S  Ind.  4S.     C£  On- 

waot  of  punctuality  in  paying  his  debts,  ham  *.  Chryatal,   2  Abb.  (N.  T.)  Ank 

Pierce*.  Newton,  13  Gray,  CSS.     But  snch  Dec  263. 

M  ahoold  commoiUy  be  natrictad  ta  {g]  If  the  witness  saja  in  reply  that  ki 
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§  462.  Proof  otoonb«i7  atctwiMiita.  (8.)  The  credit  of  a  wit- 
neas  may  also  be  impeached  hy  proof,  that  he  has  made  atatementt 
out  of  court,  contrary  to  what  he  hag  testified  at  the  trial.  But  it 
is  only  in  such  matters  as  are  relevant  to  the  issue,  that  the  wit- 
ness can  be  contradicted.  And  before  this  can  be  done,  it  is 
generally  held  necessary,  in  the  case  of  verbal  statements,  first 
to  ask  him  as  to  the  time,  place,  and  person  involved  in  the  sup- 
'  posed  contradiction.  It  is  not  enough  to  ask  him  the  general 
question,  whether  he  has  ever  said  so  and  so,  nor  whether  he  has 
always  told  the  same  story ;  because  it  may  frequently  happen, 
that,  upon  the  general  question,  be  may  not  remember  whether 
he  has  so  said ;  whereas,  when  bis  attention  is  challenged  to  par- 
ticular circumstances  and  occasions,  he  may  recollect  and  explain 

Hiildlnwanh,  i  Dea.  481.  Whether  this  inqair;  into  the  general  reputation  or  char- 
kcter  of  the  witness  should  be  restricted  to  liis  reputatioD  for  truth  and  verudty,  or  may 
be  made  in  general  terma  involving  his  entire  moral  character  and  estimation  in  society, 
U  >  point  upon  which  the  American  practice  is  not  uairorm.  All  are  a^jreied,  that  the 
true  and  primair  iuquirr  i^iiito  bis  general  character  for  truth  and  veracit;,  and  to 
this  point,  in  the  Northern  States,  It  U  still  canlined.  But  in  severai  of  the  other 
States  greater  Utitode  ta  allowed.  In  South  Carolina,  the  true  mode  is  said  to  iM, 
first,  to  ask  what  is  hia  generel  character,  and  if  this  is  said  to  be  had,  then  to  inquire 
whether  the  witness  would  beliore  him  on  oath ;  leaving  the  partj  who  adduoed  hin>  ta 
inquitti  whether,  notwithatanding  his  bod  character  in  other  respects,  he  hsi  not  pre- 
■erved  hU  cbanctar  for  truth.  Anon.,  1  Hill  (S.  C),  251,  258,  269.  In  KentucW 
the  same  general  range  of  inqnir;  is  permitted,  and  ia  thus  deifended  by  one  of  the 
learned  Judges  -  "  Every  person  conversant  with  buiBan  nature  must  be  sensible  of  the 
kindred  nature  of  the  vieas  to  which  it  U  aildjctad.  So  true  ia  this,  that,  to  sscartain 
the  existence  of  one  vice  of  a  particular  character,  is  frequently  to  prove  the  eiiiite 
of  more,  at  the  same  time,  iu  the  same  individuaL  Add  to  thit,  that  persons  of  ii 
■nous  character  may,  and  in  frequently  exist,  who  have  formed  no  character  as  to  their 
lack  of  truth  ;  and.  society  inay  have  never  had  the  opportunity  of  ascertaining  that 
they  are  false,  in  their  waiua  or  oatha.    At  the  aame  time,  they  may  be  so  notorionsly 

Suilty  of  acting  falsehood,  in  frauds,  forgeries,  and  other  Crimea,  as  would  leave  no 
onbt  of  their  being  capable  of  speaking  and  swearing  it,  especially  as  they  may  fre- 
quently depose  falsehood  with  gi^'ter  security  against  detection,  than  practiae  thoas 
other  vici-s.  In  such  cases,  and  with  such  characters,  ought  the  Jury  to  he  prechuted 
from  drawing  inferences  unfavorable  to  their  truth  as  witnesses,  by  excluding  their 
general  turpitude  I  By  the  character  of  every  individual,  thnt  is,  by  the  estimation  in 
which  be  is  held  in  the  society  or  neighborhood  where  he  is  conversant,  his  word  and 
his  oath  an  estimated.  If  that  is  free  from  imputation,  hia  testimony  weighs  well.  If 
it  is  sullied,  in  the  same  proportion  his  word  wul  be  doubted.  We  conceive  it  peifrctlv 
safe,  and  moat  conducive  to  the  purposea  of  justice,  to  trustthe  jury  with  a  full  knowl- 
edge of  the  standing  of  a  witness,  into  whose  character  an  inquiry  is  made.  It  will  not 
thence  fallow.  Chat  from  minor  rices  they  will  draw  the  conclusion,  in  every  inataoce, 
that  hia  oath  must  be  discredited,  but  only  be  put  on  their  guard  to  scrutinize  bU 
atatemeuts  more  atrictly  ;  while  in  caiea  of  vfle  rfpntation,  in  other  respects,  they 
would  he  w«™nted  in  disbelieving  him,  though  he  hail  never  been  callml,  so  often  to 
the  book,  as  ta  fix  npon  him  the  repulAtiou  of  a  liar,  when  on  oath."     Hume  v.  Scott, 

hu  no  knowledim  of  the  general  reputation  kina,  SS  N.  C.  12S  ;  Holmes  o.  State,  S8 

of  the  person  (or  truth  and  veracity,  he  Ala.  29. 

cannot  then  be   further  asked  questions         A  party  who  goes  on  the  stand  to  tes* 

tending  to  elicit  answers  referring  to  that  tify  in  bis  own  behalf  renders  himsflf  ]ia- 

subject,  but  i>  incompetent.    Coin.  s.  I.aw-  ble  to  b«  impeached  in  the  same  mannrr 

ler,  12  Allen  (Uasa.),  S8fi  ;  State  b.  Per-  as  any  other  wiUuM.     State  «.  Wabon, 
U  He.  7«. 
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vhat  he  luw  formerly  said. '(a).     This  coarse  of  proceeding  ia 

S  A.  K.  Uanb.  261,  SflS,  pw  Hilli,  J.  Tfaia  ilecuicni  tua  been  dted  ud  Ufmm]  is 
Horth  Cunliiw,  when)  m  oiuiiUr  coonB  pnTails.  Smu  *.  Boavell,  S  l>eT.  Las, 
S0»,  210.  See  iIki  People  *.  Hether.  i  Wend.  257,  258,  per  Mtrej,  J.  See  iln  3  Am. 
I«w  Jour.  M.  B.  Ifit-ie:^  where  all  tiie  cue*  od  tliu  punt  are  coUoctal  and  rerwrn-ai. 
Wbetber  evidance  uf  commou  proatiCDtion  ia  adniiaaiblc  to  impexji  a  female  sitkeai, 
ftum.  Se«  Com.  B.  UmphT,  It  Haa^  387,  3  Statfc.  Bvid.  36%  n.  (IX  bf  Metal^ 
tliat  it  ia  admiMible  ;  Speam  p.  Fimnt,  IG  Vt.  435,  tlut  it  ia  not. 

1  Aiigua  V.  auiitli,  1  H.  &  Halk.  473,  per  Tiiidal,  C.  J. ;  Crawlef  w.  Page,  7  C  & 
P.  78S,  per  Parke,  B.  ;  Bag.  e.  Sbellaid,  »  C.  &  P.  277  ;  Beg.  ■.  HoUo^  B  C.  *  P.  C06 : 
Palmer  p.  Maialit,  2  Barb.  S.  C.  210.  In  The  Qaeen's  Caae.  Uiis  n\v^  was  tot  mack 
ducnitHd,  anil  the  unaoimoaa  ofHiiiau  at  the  leanial  judges  wu  ddirend  by  Abbot^ 
C.  J',  in  thew  term*  ;     "  Hie  legitinuite  object  oT  the  propoaed  prooT  ia  to  dtKralit  tk* 

(a)  Conrad  a.  Griffej,  IB  How.  (U.  S.)  timea  made  (tateotenta  incamiitnit  witk 
38;  Carliale  e.  Hautey,  IG  Ala.  023;  hia  tMtiuoaj,  and  it  ia  thenJorr  plain  tbii 
Wright  V.  Hiclu,  IG  Ca.  160  ;  Bock  v.  fae  matt  have  been  falae  at  one  lime  or  the 
Wewaut,  5  IIL  App.  413 ;  Hill  >.  Onat,  other,  the  party  calling  him  cannot  pot  in 
55  tnd.  i5  ;  Htalii  v.  Hcl^nfilin,  4i  endeoca  to  abow  that  at  ttill  otbm  tima 
Iowa,  8S  ;  Kent  e.  State,  42  Oh.  SL  429  ;  the  witnen  has  made  itatonants  in  Kcor^ 
Greer  d.  Higgina,  20  Kan.  420  ;  Smith  v.  dance  with  hia  teatinHMiy.  Com.  a.  Jcb- 
People,  S  Jlich.  415;  State  n.  Daria,  29  Idnl,  10  Graf,  4SG,  4B0;  Hewittr.  Corrr. 
Ho.  SBl  i  Hart  v.  Hndaun  Kicar  BHdge  ,  ISO  Haas.  445.  Bat  where  a  witncM  'ia 
Co.,  S4  N.  Y.  5S;  Hani*  t^  Atlantic  Ave.  aooght  to  be  ilnpeached  by  eriileim  lesd- 
R,  R.  Co.  IIS  K .  Y.  656  ;  Ankenmit  ins  to  ahow  that  at  the  time  of  giving  his 
V.  Tuch,  114  K.  Y.  55  ;  State  c.  Wright,  etidence  be  is  under  a  atnmg  biaa,  or  in 
75  N.  C.  139  ;  Kelaon  v.  State,  2  Swan  such  a  siloation  as  to  pot  him  under  a  sort 
(Teun.),  237  :  Treadway  v.  State,  1  Tei.  of  moral  darras  to  testify  in  a  peirtiniar 
App,  666 ;  State  v.  Glynn,  51  VL  577  ;  way.  or  where  an  attempt  is  made  to  im- 
Udu  b.  Charlton,  12  Gratt.  (V*.J  484  ;  pEach  the  credit  ot  a  witneaa  by  ahowiiiK 
DuTreane  v.  Weise,  46  Wis.  290.  CetUra,  that  he  tonnerl;  withheld  or  eiaicealed  the 
Titos  V.  Ash,  24  N.  H.  319  ;  Cork  t.  facts  to  which  he  had  now  testified.  ex- 
Brown,  94  N.  H.  460  ;  Hedge  «.  Clapp,  planatory  e*idence  of  the  behaTioT  of  the 
22  Conn.  262  ;  Robinson  v.  Hntchinsou,  witoeta  either  bj  the  witaiea  himaelf  or 
81  Vt.  *4S  i  Howland  t>.  Conway,  1  App.  others  is  admissible. 


Adm.  281.  The  urcnmstance*  nnder  !□  Massachasetts,  by  statute,  Pnb.  Stat. 
which  previous  inconnstent  statemeDtB  of  c  169,  S  22,  >  party  producing  a  witaei* 
a  witness  in  regsid  to  tha  anl^ect-natter  of  nuy  prove  that  be  has  made  at  other  tisMa 
his  tPstimony  in  court  can  be  introduced  statemenia  inconustent  with  his  present 
to  contradict  or  impeach  his  teatiniODy,  testimony,  but  firat,  the  eircnmstanccs  of 
are  the  same  whether  hia  tesUmony  ia  the  supposed  statrmput  anffiiient  to  dosig- 
given  orally  in  conrt  before  the  jury,  or  is  nate  the  particular  orcauon  mniit  be  men- 
tak^n  by  di'position.  Ayers  b.  Watson,  tioned  to  witocHE,  and  he  must  be  asked 
iS2  U.  S.  4U4  :  Hnmmond  v.  Dikr,  42  irhether  or  not  he  bai  made  snuh  state- 
Minn.  27S.  But  the  coQrta  hare  befn  menis,  and  if  so,  allowed  to  explain  tbem. 
somewhat  liberal  in  Ktring  the  opposing  Com.  «.  Donahoe,  133  Mesa.  407.  And 
party  an  opportunity  to  present  to  the  if  the  wilnem  statrs  imniBtenal  facta  then 
witness  the  matter  in  which  thay  propose  is  no  ground  for  eiception  if  the  jndp  tw- 
to  contradict  him,  even  going  so  far  as  to  fusen  to  allow  evidence  of  prior  statemrnti 
permit  him  to  rvcall  and  craa!i.eiainine  on  of  the  witness  inconsistent  with  hi*  state- 
that  Buhject  niter  he  has  left  the  rtand.  ment  in  evidence,  to  be  nut  in.  Batcbal- 
in  Ayers  v.  Wntson,  132  U.  S.  404,  the  der  b.  BstchcMpr.  139  Mass,  1. 
court  says  :  "  This  principle  of  the  rules  And  this  rule  eitcniis  to  a  defendant  in 
of  evidenco  is  so  well  understowl  that  au-  a  criminal  case,  wlio  testifies  in  hia  own 
thorities  are  not  necessary  to  he  died.  It  behalf.  PreriiiuB  statements  of  hi^  ineoc- 
is  BO  well  stated  with  its  onslifications  end  matent  with  his  testimony,  may  b«  showo. 
the  ressonx  for  it  by  Mr.  Greenleaf  in  hU  Com.  v.  ToUiver.  119  Has*.  312. 
work  on  Evidence,  vol.  1,  seen.  162  to  161  Statvnients  of  the  witness  indicating  a 
inclusive,  that  nothing  need  be  added  to  bias  townrds  a  ]iarty,  or  otherwise  affecting 
it  hpre  ercept  a  reference  to  the  decisions  his  credibility,  are  conaiderrd  relevant,  wi 
cited  in  his  note*  to  those  sections."  When  ss  to  allow  coutradictioiL  Scott  ■.  Stat^ 
it  appear*  that  the  witness  has  at  other  64  Ind.  400. 
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conftidered  indispensable,  from  a  sense  of  justice  to  the  vitncss ; 
for  as  the  direct  tendency  of  the  evidence  is  to  impeach  his  veraeit;, 

witncM.  Now,  the  usual  prscticB  of  the  courts  below,  aad  ■  practice  to  wbicU  we  t.n 
not  awsie  of  any  eiceptioa,  ia  tbia  :  it'  it  be  intcDded  to  bring  tho  credit  of  *  witness 
into  iiasatioQ  by  proof  of  anything  tbat  he  may  hare  said  or  declared,  touching  the 
cause,  tbe  witnesa  is  first  asked,  upon  urosa-exami nation,  whether  or  no  he  baa  aaid  or 
declared  that  which  is  intended  to  be  proved.  If  the  wiCDess  admits  the  words  or 
declarations  imputed  to  bim,  the  proof  on  the  otber  aido  becomes  unnecessary  ;  and 
the  witness  bas  an  opportunity  of  giving  such  reosoD,  explanation,  or  exculpation  ot 
hia  conduct,  if  any  there  may  be,  as  the  particular  circumstances  of  tbe  transactinn  may 
happen  to  fnrttinh;  and  thus  the  whole  matter  is  brought  before  tbe  court  at  once,  which, 
in  our  opiuion,  is  the  moat  convenient  comBe.(il  If  tbe  witness  denies  the  woriia  or 
declarations  imputed  to  btm,  tbe  adverse  party  has  an  opportunity  afterwards  of  con- 
tending tbat  the  matter  of  the  speech  or  declaration  ia  such,  that  be  ia  not  to  be  bound 
by  the  answer  of  the  witneaa,  bat  may  contradict  and  falsify  it ;  and,  if  it  be  found  to 
be  such,  hia  proof  in  contradiction  will  be  received  at  tbe  proper  season.   If  the  wLtuess 


aswer,  the  adverse  party  baa,  in  tbis  instance,  also,  bis  subsequent  opportunity  of  tva- 
aering  his  proof  of  the  matter,  which  is  received,  if  by  law  it  ought  to  be  received. 
But  the  poaaibility  that  the  witness  may  decline  to  answer  tbe  question  aSbrds  no  suffi- 
cient reason  for  not  giving  him  the  opportunity  of  answering,  and  of  otfering  sucb 
explanatory  or  eiculpatory  matter  as  I  have  before  alluded  to  ;  and  it  ia,  in  our  opin- 
ion, of  great  importance  that  this  opportunity  sbould  be  tbos  aDorded,  not  only  for  the 
purpose  already  mentioned,  but  because,  if  not  given  in  the  first  inslAnce,  it  may  be 
wholly  lost;  for  a  witness,  who  has  been  examined,  and  has  no  reason  to  suppose  that 
hia  further  attendance  is  requisite,  often  departs  the  court,  and  may  not  be  found  or 
brought  back  until  the  trial  be  at  an  end.  So  that,  if  erideace  of  this  sort  could  be  ad- 
duced an  the  sudden  and  by  surprise,  without  any  previous  intimation  to  tbe  witness 
or  to  tbe  party  producing  him,  great  injustice  might  be  done;  and,  in  our  opinion,  not 
unfreqneutly,  would  be  done  botb  to  the  witness  aud  the  liarty;  and  this  b  not  only  in 
the  case  of  a  witness  called  by  a  plaintiff  or  prosecutor,  but  equally  so  in  the  case  of  a 
witness  called  by  a  defendant;  and  one  of  the  great  objects  of  the  course  of  proceeding, 
eatablished  in  our  courts,  is  the  prevention  of  surprise,  as  far  as  practicable,  upon  any 
person  who  may  appear  therein.''  The  Queen's  Case,  2  Brod,  &  Bmg.  813,  SI  *.  In  the 
United  States,  the  same  course  is  nndprstood  to  be  generally  adont^d,  except  in  Maine 
(Ware  t>.  Ware,  8  Greenl.  42),  and  perhaps  in  Maasachusetta  {Tucker  v.  Welsh,  17 
Mass.  leO).  But  see  Brown  ir.  Betlowa,  i  Pick.  183.  The  utility  of  this  prac. 
tice,  and  of  confronting  the  two  opposing  witupases,  is  illnstrated  by  n  ease  men- 
tioned by  Mr.  Justice  Cowen,  in  his  not^  to  Phillipa  on  Kvidence,  vol.  ii.  p.  744 
(n,  S33  to  Phil.  EviJ.  SOS);  "in  which  a  highly  reepectoble  witness  son gbt  to  be  im- 
peached throngb  an  out-of-dooT  conversation  by  another  witness,  who  seemed  very 
willing  to  brinE  him  into  a  contradiction,  upon  both  being  placed  on  tbe  stand,  fur- 
nished such  a  distinction  to  the  latter  as  corrected  bis  memory,  and  led  him,  in  half  a 
minute,  to  acknowledge  that  he  waa  wrong.  The  difference  lay  in  only  one  word.  The 
first  witness  had  now  sworn,  tbat  he  did  not  rely  on  a  certain  firm  as  being  in  good 
credit ;  for  he  was  not  well  informed  on  tbe  subject.  Tbe  former  words  imputed  to 
him  were  a  plain  admission  that  he  was  fully  informed,  and  did  rely  on  their  credit. 
It  turned  out  that,  in  hia  former  conversation,  he  Hpoke  of  a  partnership,  from  which 
one  name  was  soon  afterward  withdrawn,  leaving  him  now  to  speak  of  tbe  latter  firm, 
thus  weakened  by  tbe  withdransl.  In  regard  to  the  credit  of  the  first  firm,  he  had.  in 
truth,  been  fully  informed  by  letters.  With  respect  to  the  last,  be  had  no  infonnation. 
The  sound  in  the  cities  of  tbe  two  firms  was  so  nearly  alike,  that  tbe  ear  would  eaaily 
confound  them;  and,  had  it  not  been  for  the  colloquium  thus  brought  on,  an  apparent 
contradiction  would  doubtless  have  been  kept  on  foot,  for  various  purposes,  through  a 
long  trial.  It  involyed  an  inquiry  into  a  credit  which  bad  been  given  to  another,  on 
the  fraudulent  representations  of  tbe  defendant"  Hr.  Starkie,  for  a  different  purpose, 
mention*  another  oaae,  of  similar  character,  where  the  judge  understood  the  witness  to 

lb)  If  tbe  witness  says  he  cannot  re' 
member  whether  he  spoke  the  words  oi 
not,  tbii  is  a  sufficient  foundation  to  allon 
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common  justice  requires  that,  bf  first  calling  fais  attentirai  to  tfae 
subject,  be  should  have  an  opportunity  to  recollect  the  tacts,  and, 
if  necessary,  to  correct  the  statement  already  given,  as  ^ell  as 
by  a  re-examination  to  explain  the  nature,  circumstances,  mean- 
ing, and  design  of  what  be  is  proved  elsewhere  to  bare  said.'  (e) 
And  this  rale  ia  extended,  not  only  to  contradictory  statements 
by  the  witness,  hat  to  other  declarations,  and  to  acta  done  by  him, 
through   the  medium  of   verbal  c<Hnmunicationa  or  correspon- 


.  "  I  Jbunc  the  dnvrr, 
acceptor,  and  iiidc»ier  oftha  biU."    1  SUrk.  Evid.  iH. 

)  E(«.  r.  St.  Gtaigt,  9  C.k  F.  03,  489 ;  Cupfntcr  •.  WiU,  11  Ad.  ft  EL  803. 
On  thU  Hilyaet,  th«  folkming  obaerratioas  of  Lord  Langdale  dcaerrc  great  consid- 
eratioD  :  "  I  do  not  think,"  said  be,  "  that  the  Ttncity  or  etcd  the  accuracy  of  an 
ignorant  and  illiterate  peraon  ia  to  be  roDclDiiTeljtcaled  br  coniiariDg  an  afGiIanl  Khi<:h 
he  haa  made,  with  hia  tatiaony  givm  npon  an  nnl  eiaiiiiiiauoD  in  open  ctnrt.  ^V• 
have  too  nmch  experience  of  tlie  great  ioGnnitj  of  affidarit  evidcDce.  When  tha 
vilness  U  iltitente  and  ifcnorant,  the  laii>!nage  presented  to  the  court  ia  not  his  ;  it  i^ 
and  most  be,  the  language  of  the  person  who  [«eparet  the  aSdarit ;  and  it  nuy  be, 
and  I'M  oftfu  is,  the  eipresuon  of  that  person's  enoncona  inference  as  to  the  loeaiiinK 
of  the  laDgoage  used  by  the  witneas  himself  ;  and  haitever  carefully  the  iffiilaTit  may 
bfi  read  over  to  tha  vituess,  bs  may  not  aoderatand  what  ia  said  in  langnsge  so  differ 
ent  from  that  which  he  ia  accnstomed  to  use.  Having  expressed  his  nitaning  in  his 
ovm  langnagE,  and  finding  it  tianalattd  hy  a  permu  on  whom  he  relies,  into  langaa^ 
not  bis  own,  and  which  be  does  not  perfectly  understand,  he  ia  too  apt  to  acquiesce  ; 
and  testimony  not  intended  by  him  is  brought  before  the  court  as  his.  Again,  evidence 
taken  on  affidavit.  beinK  taken  ex  mrtt.  is  almost  [Jwars  incomplete,  and  often  inac- 
ea  from  the  iiaut  of  sug^^estioni 
..■  be  unable  to  rseall  the  con- 
nected collatml  circnmstances,  necesaaiy  for  the  conection  of  the  first  KUggPStioni  of 
hia  memory,  and  for  hia  accorate  recollection  of  all  that  belongs  to  the  subjeet.  For 
these  and  other  rMsons,  1  do  not  think  that  discrepaneies  between  the  affidavit  and  the 
oral  testimony  of  a  witness  are  conclunre  against  the  testimony  of  the  witness.  It  ia 
further  to  be  obaerved,  that  witnesses,  and  particnlarly  igiiomnt  and  illiterate  wit- 
nesses, moft  always  be  liable  to  give  imperfect  or  erroneous  evidence,  even  when 
orall;  examined  in  open  court.  The  novelty  of  the  situation,  the  agitation  and  hnny 
which  accompanies  it,  the  cajolery  or  intimidation  to  wbicli  the  witnesses  mar  be  sntv- 
jected,  the  want  of  questions  calculated  to  excite  tliose  recollections,  whii-h  might  clear 
np  every  difficulty,  and  the  confusion  occasioned  by  cross-examiDation,  as  it  is  too 
olten  conducted,  may  give  rise  to  important  errors  and  omisaioiiB  ;  and  the  truth  is  to 
ba  elicited,  not  by  giving  equal  weight  to  erery  word  the  witness  nay  have  uttetinl, 
but  by  considering  nil  Uie  words  with  reference  to  the  particular  occasion  of  sariag 
them,  and  to  the  personal  demeanor  and  deportment  of  the  witness  during  the  examina- 
tion. All  the  diacrepancics  which  occur,  and  all  that  the  witueas  ssys  in  i^pect  o( 
them,  are  to  he  carvfully  Attended  to  ;  and  the  result,  according  to  lbs  special  circum. 
stances  of  each  case,  may  be,  either  that  the  testimony  must  be  altogether  rejecled.  on 
tbe  ground  that  the  wituess  has  said  that  which  ia  untrue,  either  wiltully  or  ander  self- 
delusion,  so  strong  as  to  invalidate  nil  that  he  baa  said  ;  or  eba  the  Ivsult  mnat  be, 
that  the  testimony  must,  as  to  the  mnin  purpose,  be  admitted,  notwithstanding  diacre- 

ncies  which  may  have  arisen  &om  innocent  mistake,  extending  to  collateral  matteni, 
perhaps  not  atTecting  the  main  question  in  any  important  degree."  See  Johnston  r. 
Todd,  6  Beav.  800-602.  See  McEinuej  o.  Sail,  I  UcLean,  510  -,  Hazard  v.  N.  T.  A 
Providence  B.  B.,  2  R.  I.  62. 

(e)  Ai  has  been  previously  said,  when  credibility  impeached  by  proof  of  former 

a  party  to  a  sait  testifies  in  his  own  behalf,  incansiatent  atatsmentSi    Brabaker  •■  Tay- 

be  stands  in  the  same  position  as  any  wit^  lor,  76  Pa.  St  8S. 
Baas.     He  is  liable,  therefore,  to  have  hi* 


dence,  which  are  offered  wiQi  the  view  either  to  cootr&diet  hia 
teatimcHiy  in  chief,  or  to  prove  him  a  corrupt  witness  himself,  or 
to  have  been  guilty  of  attempting  to  corrupt  others,  "(d) 

§  463.  Mod*  of  impAaohment.  A  similar  principle  prevails  in 
cross-examining  a  witnesa  as  to  the  conttnti  of  a  letter,  or  other 
paper  written  by  him.  The  counsel  will  not  be  permitted  to  rep- 
reseat,  in  the  statement  of  a  question,  the  contents  of  a  letter,  and 
to  ask  the  witness  whether  he  wrote  a  letter  to  any  person  with 
such  contents,  or  contents  to  the  like  effect;  without  having  first 
shown  to  the  witness  the  letter,  and  having  asked  him  whether 
he  wrot«  that  letter,  and  his  admitting  that  he  wrote  it.  For  tlte 
contents  of  every  written  paper,  according  to  the  ordinary  and 
well-established  rules  of  evidence,  are  to  be  proved  by  the  paper 
itself,  and  by  that  alone,  if  it  is  in  existence. '(a)    But  it  is  not 

*  Sea  S  Brod.  &  Bing.  SOO,  313  )  1  Mood,  k  Halk.  473.  U  the  witness  doe*  not 
reoollsct  the  converaatioa  imputed  to  him,  it  may  be  proved  by  another 


reoollsct  the  converantioa  imputed  to  him,  it  may  be  proved  by  another  witnew,  pro- 
Tided  it  is  Tslevant  to  the  matter  in  iuaa.  Crowrey  c.  Page,  7  C.  &  P.  78S,  per  Parlcc, 
B.  The  colitrary  Beerna  to  hare  been  ruled  some  yeara  before,  in  Pain  v.  Beeston,  1 
V,  ft  Rob.  20,  per  Tindal,  C.  J.  But  if  he  ie  asked,  upon  cross-exam ioatioQ,  if  he 
will  swear  that  he  has  not  said  so  and  so,  and  he  answers  that  he  will  not  awBnr  that 
he  has  not,  the  party  cannot  be  called  to  contradict  him.  Long  s.  Hitchcock,  S  C.  ft 
P.  019,  itifm,  }  Hi.  If  he  denies  having  raade  the  contradictory  statements  inquired 
of,  and  a  vritness  is  called  to  prove  that  he  did,  the  particular  words  must  Dot  be  put, 
bat  the  witnesa  must  be  repaired  to  relate  what  passed.  Hsllxtt  c.  Coiuens,  2  M.  4 
fiob.  2S8.  This  contradiction  may  be  made  out  hy  a  series  of  documents.  Jackson  v. 
Thomason,  8  Jar.  n.  h.  131. 

i  The  Queen's  Case,  2  Brod.  &  Bing.  286  ;  lupra.  g^  37,  88  ;  Bellinger  i>.  People, 
8  Wend.  695,  598 ;  Rei  f.  Edwards,  8  C.  &  P.  2«  ;  Rag.  v.  Taylor,  Id.  726.  If  the 
paper  ie  not  to  be  had,  a  certified  copy  may  be  need.  Reg.  v.  Shellard,  e  C  4  P.  277. 
So,  where  a  certified  copy  is  in  the  case  fur  other  purposes,  it  may  be  used  for  this  also. 
Savtes  V.  Davies,  9  C.  &  P.  253.  But  the  witness,  on  his  own  letter  being  shown  to 
him,  c&nnot  be  asked  whether  he  wrota  it  in  asiwer  to  a  letter  to  him  oc  a  certain 
tenor  or  import,  tacb  letter  not  beinj;  produced.  See  UcDoanell  v.  Evans,  Ifl  Jar.  103, 
where  the  rule  in  question  is  fally  duciissed. 

{dj  Bnt  the  witness  cannot  b«  croM-  rioualy  civen.     Bennett  v.  Syndicate  Ins. 

examined  as  to  irrelevant  matter  In  order  Co.,  43  Uinii.  48.     Wliere  a  witness  npon 

to  contradict  him  by  showinK  the  contents  a  second  trial  contradicts  his  testimony  on 

of  a  letter  writtfO  by  hini  (Com.  o.  Schaff-  the  first,  he  may  give  his  reasons  therefor, 

ner,  116  Mflss.  514)1  norir.wcroBs-etam-  State  e.  Reed,  62  He.   129.     And,  when 


I  he  be  contradir.tnl  by  proof  of  acts  are  shotra  for  the  purpose  of  impiit- 

prerious  inconsistent  statements  as  to  said  ing  fraud  to  a  witness,   he  may  explnin 

irrelevant  matter.     People  v.   Greenwall,  those  acts.     Janvrin  i>.  Fogg,  19  N.  U. 

lOa  N.  Y.  301.     In  accordance  with  the  810. 

statement  of  the  general  principle  by  the         (a)  Richmond  v.  SundbnrR,  77  Iowa, 

author,  it  is  held  thatupon  croM-examina-  258  ;  Swmper  v.  Griffin,  12  Qa.  150.     If 

tion  of  a  witness  a  stenographic  report  of  a  party,  for  the  purpose  of  discrediting  a 

his  teatimony,  given  npon  a  former  trial,  witness,  by  showing  a  bias,  offers  in  evi- 

may  be  pnC  in  evidence  to  contradict  the  dence  n  letter  from  the  witnesa  to  himself, 

witness,   by  the   stenographer  who   took  he  may  also,  for  the  purpose  of  explaining 

the  same  if  the  witness  has  been  specictlj  it,  read  a  letter  from  himself  to  which  the 

interrogated  on  the  point  whether  his  tes-  letter  of  the  witness  is  a  reply.     Trischet 

timony  is  the  same  as  he  gave  in  the  e.  Hamilton  Insurance  Co.,  11  Omy,  4S6. 

former  trial,  and  insists  that  he  has  not  The  English  courts  hijd  that  it  is  comps* 

ebaoged  or  added  to  the  testimony  pre-  tent  to  cross-eiauiiue  the  party  when  of- 
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required  that  the  vhole  paper  ehoald  be  shown  to  tiie  witnesa. 
Two  or  three  lines  only  of  a  letter  may  be  exhibited  to  him,  and  he 
may  be  asked,  whether  he  wrote  the  part  exhibited.  If  he  denies, 
or  does  not  admit,  that  he  wrote  that  part,  he  cannot  be  examined 
as  to  the  contents  of  sach  letter,  for  the  reason  already  given ; 
nor  is  the  opposite  counsel  entitled,  in  that  case,  to  look  at  the 
paper.'  And  if  he  admits  the  fetter  to  be  his  writing,  he  cannot 
be  asked  whether  statements,  snch  as  the  counsel  may  su^est^ 
are  contained  in  it,  but  the  whole  letter  itself  must  be  read,  as 
the  only  competent  evidence  of  that  fact.^  Accordingto  the  ordi- 
nary rule  of  proceeding  in  such  cases,  the  letter  is  to  be  read  as 
the  evidence  of  the  crosa-examining  counsel  in  his  turn,  when  he 
shall  have  opened  his  case.  But  if  he  suggests  to  the  court,  that 
he  wishes  to  have  the  letter  read  inmiediately,  in  order  to  found 
certain  questions  upon  its  contents,  after  they  shall  have  been 
made  known  to  the  court,  which  otherwise  could  not  well  or 
eSectuaily  be  done,  that  becomes  an  excepted  case ;  and  for  the 
convenient  administration  of  justice,  the  letter  is  permitted  to  be 
read,  as  part  of  the  evidence  of  the  counsel  so  proposing  it,  sub- 
ject to  all  the  consequences  of  its  being  considered.*  (6) 

§  464.  SBine  anbjeot.  If  the  paper  in  question  m  loit^  it  is 
obvious  that  the  course  of  examination,  just  stated,  cannot  be 
adopted.  In  such  case,  it  would  seem,  that  regularly  the  proof 
of  the  loss  of  the  paper  should  first  be  offered,  and  that  then  the 
witness  may  be  cross-examined  as  to  its  contents ;  after  which  he 
may  be  contradicted  by  secondary  evidence  of  the  contenta  of  the 
paper.  But  where  this  coarse  would  be  likely  to  occasion  incon- 
venience, by  disturbing  the  regular  progress  of  the  cause,  and 
distracting  the  attention,  it  will  always  be  in  the  power  of  the 
judge,  in  his  discretion,  to  prevent  this  inconvenience,  by  post- 
poning  the  examination,  as  to  this  point,  to  some  other  stage  of 
the  cause.' 

«  Reg.  o.  DuacDDibe,  8  C.  *  P.  889. 

■  Ibid.  ;  2  Brod.  k  Blng.  288. 

*  The  Queen's  Cue,  2  Brod.  &  Bing.  239,  290. 

>  See  UcDonnell  v.  Zma,  IS  Jnr.  108  ;  11  Com.  B.  930. 

fered  to  rapport  bia  own  case,  as  to  the  rale,   Idd  down   in  Tbe    Qneoii'i    Oh^ 

coat«Dta  of  an  affidtvit  or  letter  not  pro-  mpra,  hsa  been  rerened  b;  tbe  CoqiniMi< 

diiced.     Sisddsn  v.  SerfieKnt,  1  F.  &  P.  Law  Procedare  Act,  17  ft  IS  Tin.  e.  125, 

822  :  pRiTow  V.  Blomfleld,  Id.  S53.     3o,  {9   24,   lOS,   and   28   &  89  Vict,  c  18, 

too,  as  to  whether  he  had  read  a  letter  oF  Jf  1,  6.                                 * 

a  certain  date  and  in  cenain  lerma.     Ire-  [h)  Roiaertee   v.  Eaat  Biver  Natioiul 

kod  V.  Stiff,  Id.  S40.     So,  also,  as  to  the  Bank.  i»  N.  Y.   677  ;  Hosnier  ■■   Onat, 

ra\e»  of  a  society  to  which  the  party  be-  I4S  Uaai.  16. 
loDfled.     Minna  v.  Smith,  Id.  81$.     Thia 
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§  465.  Swas  ■nbjaot,  A  vitnesa  cannot  be  asked  on 
ex&micatioD,  tehether  h»  ha»  wriUen  »ueh  a  thing,  stating  it 
ticnlar  nature  or  purport;  the  proper  course  being  to  pi: 
writing  into  his  hands,  and  to  ask  him  whether  it  is  his  wr 
And  if  he  is  asked  generally,  whether  he  has  made  repre: 
tiom,  of  the  particular  nature  stated  to  him,  the  counsel  wi 
required  to  specify,  whether  the  question  refers  to  represents 
in  writing,  or  in  words  alone;  and  if  the  former  is  meant 
inquiry,  for  the  reasons  before  mentioned,  will  he  suppre 
unless  the  writing  is  produced.'  Bat  whether  the  witness 
be  asked  the  general  question,  whether  he  has  given  any  acc< 
by  letter  or  otherwise,  differing  from  his  present  statement,- 
questfen  being  proposed  without  any  reference  to  the  cir' 
stance,  whether  the  writing,  if  there  be  any,  is  or  is  n< 
existence,  or  whether  it  has  or  has  not  been  seen  by  the  crosi 
emining  counsel, — is  a  point  which  is  considered  still  opei 
discussion.  But  so  broad  a  question,  it  is  conceived,  can  t 
very  little  use,  except  to  test  the  strength  of  the  witness's  u 
cry,  or  his  confidence  in  assertion ;  and,  as  such,  it  may  we 
Buffered  to  remain  with  other  questions  of  that  class,  subjei 
the  discretion  of  the  judge.^ 

§  466.  Bama  ■nbjoot.  If  the  memory  of  the  witness  is  refre. 
hy  a  paper  put  into  his  hands,  the  adverse  party  may  cross-ex 
ine  the  witness  upon  that  paper,  without  making  it  bis  evidt 
in  the  cause.  But  if  it  be  a  book  of  entries,  he  cannot  cr 
examine  as  to  other  entries  in  the  book  without  making  them 
evidence.'  But  if  the  paper  is  shown  to  the  witness  merel 
prove  the  handwriting,  this  alone  does  not  give  the  opposite  pi 
a  right  to  inspect  it,  or  to  cross-examine  as  to  its  contents. '  i 
if  the  paper  is  shown  to  the  witness  upon  his  crosB-examinati 
and  he  is  cross-examined  upon  it,  the  party  will  not  be  bount 
have  the  paper  read,  until  he  has  entered  upon  his  own  case-^i 

§  467.  RB-BzuniiMtioa.     After  a  witness  has  been  cross-exi 

1  The  Qumd'i  Cue,  2  Brad.  A  Binff.  292-264. 

*  Tbu  question  in  raised  and  acutelv  treatod  in  Phil.  &  Am.  on  Evid.  082-988. 
also  Reg.  v.  Shellard,  S  C.  &  P.  277  ;  Reg,  e.  Holden,  8  C,  &  P.  60S. 

1  Qregory  v.  TaTsraor,  6  C.  &  P.  280  ;  rupra,  %  487,  n.  And  see  Stepheni  e.  Foi 
6  C.  &  P.  280. 

*  Rnssell  e.  Rider,  fl  C.  &  P.  416  ;  Sinclair  v.  Storeuon,  1  C.  ft  P.  G82 ;  s.  o 
Bii^.  G14  ;  taprrt,  {  437,  ti. 

*  BoUond  o.  Beeves,  7  C.  &  P.  86. 

(a)  If,  on  cross-eiaminatlon,thaexamin-  not  be  compelled   to  pnt  the  letter 

ing  connael  rer(neits  the  witnen  to  produM  eridenee  or  to  read  the  letter  to  ths  jv 

alpttpr  to  which  the  wiFnewrrfen,  and  az-  Camdiiw*.  Hotohkiu,  IZO  H.  Y.  611 
amininf  cou!:£cl  Te.i<l»  the  letter,  ha  can- 


ined  respecting  a  former  statement  made  by  him,  the  party  who 
called  him  has  a  right  to  re-examine  him  to  the  same  matter.* 
The  counsel  has  a  right,  upon  such  re-examination,  to  ask  all 
questions  which  may  be  proper  to  draw  forth  an  explanatioa  of 
the  sense  and  meaning  of  the  expressions,  used  by  the  witness  im 
cross-examination,  if  they  be  in  themselves  doubtful ;  and  also  of 
the  motive  by  which  the  witness  was  induced  to  use  those  ex- 
pressions ;  (a)  but  he  has  no  right  to  go  further  and  to  introduce 
matter  new  in  iteelf,  and  not  suited  to  the  purpose  of  explaining 
either  the  expressions  or  the  motives  of  the  witness.'  This  point, 
after  having  been  much  discussed  in  The  Queen's  Case,  i^ 
brought  before  the  court  several  years  afterwards,  when  tbe 
learned  judges  held  it  as  settled,  that  proof  of  a  detached  state- 
ment, made  by  a  witness  at  a  former  time,  does  not  authorize 
proof,  by  the  party  calling  that  witness,  of  all  that  he  said  at  the 
same  time,  but  only  of  so  much  as  can  be  in  some  way  connected 
with  the  statement  proved.'  Therefore,  where  a  witness  had  been 
cross-examined  as  to  what  the  plaintifF  said  in  a  particular  con- 
versation,  it  was  held  that  he  could  not  be  re-examined  as  to  the 
other  assertions,  made  by  the  plaintiff  in  the  same  conversation, 
but  not  connected  with  the  assertions  to  which  tiie  cross-examina- 

*  In  the  examiuatioit  of  witnestat  in  cbuicei7  under  a  commission  to  take  depo- 
aitionH,  the  plaintiff  is  not  allowed  to  reexamine,  nnlssa  upon  a  special  case,  an<1  thm 
ttn\j  as  to  matters  not  comprised  to  the  former  interrogatoriea.  Kiag  of  Hanover  *. 
Wheatley,  4  Bea».  78. 

'  Sach  wax  tbe  opinion  of  seven  ont  of  ei^ht  jadges,  whose  opinion  was  taken  in  tha 
Honae  of  I,onls,  in  The  Qoeen'a  Case,  as  delivered  by  Lord  Tanterden,  2  Btod.  k  Bing. 
997.  The  eotinsel  calling  a  witness  who  gives  adverse  testimonj,  cannot,  in  ra-ezam- 
ination,  ask  the  witne^  whether  he  has  not  given  a  different  account  of  the  matter  to 
the  attorney.  Winter  v.  Batt,  2  M.  t  Eob.  867.  See  supra,  f  Hi.  See  also  Holds- 
worth  V.  Mayor  of  Dartmouth,  Id.  153.  But  he  may  ask  tbe  question  apon  his  eiam- 
ioatiou  in  chieL  Wright  v.  Bei-ltett,  1  H.  &  Bob.  414  ;  Dunn  v.  Aalett,  2  M.  ft  Boh. 
122. 

■  Prince  v.  fUmo,  7  Ad.  ft  EL  627. 

(a)    Dole   0,    Wootdredge,    14S   Haas.  It  is  too  suggestive  a  tnethod  of  R-eiami- 

1S4.    So  if,  on   cr«ss«xaminatioD,   facta  oatioD.     On  sach  re-eiemination  what  be 

have  been  elicited  irhicb  tend  to  shake  has  said  in   chief  should  be  omitted  and 

the  credibility  of  a  witnesn,  he  may,  on  not  aufy^ted  to  biiti.     Still  the  qaestion 

re-eisminatioD,  be  asked  such  rgucstions  is  within  the  discretion  of  tbe  conrt,  and 

as  tend  to  eKi'laiii  those  facts.      United  error  cunnot  he  assigned  because  of  the 

Statese.  liarrelflofHiph  Wines,  aBlatchf.  allowance  of   anch  interrogatotr  (Stoner 

475.     When  the  object  of  a  question  on  re-  v.  Devilbiss,  70  Md,  ISO  ;  Ohlsen  ».  Ter- 

ezaminatioD  is  to  oUnin  nn  explanation  of  rero,  L.  R.  10  Ch.  App.   127  ;  lewder  r. 

what  the  witness  meant  by  his  testimony  Lawder,  G  Ir.  L.  R.   a.  a.   27 ;  WelU  c. 

on  CTOes.eiflinination,  it  is  not  proper  to  Jackson  Iron  Manuf.  Co.,  48  N.  H.  491), 

do  this  hy  reciting  what  he  has  tenttfied  nnleas  a  snbstantial  injury  is  done  by  audi 

in  chief  and  contrasting  it  with  what  he  rnliug.  in  the  excluaion  of  testimony  a 

aaya    on    croaa-examination,    by    way  oE  partv    might    otherwise    have    GQJoyed. 

ahowing  the  witness,  unless  he  is  an  nn-  MoimIj  n.  Rowell,  17  Pick.  498;  Qontw 

willing  and  hostile  one.  that  he  haa  gotten  v.  Watson,  4  Jones  (N.  C. ),  L.  45G. 
Into  difficulty  and  must  work  his  way  oat. 
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tion  related;  although  the  aBsertions  as  to  which  it  was  proposed 
to  re-examine  him  were  coDuected  with  the  subject-matter  of  the 
suit  * 

§  468.  Bxtont  of  right.  If  the  counsel  chooses  to  cross-examine 
the  witness  to  facta,  which  were  not  admitnhle  in  evidence,  the 
other  part;  has  a  right  to  re-examine  him  as  to  the  evidence  so 
given,  (a)  Thus,  where  issue  was  joined  upon  a  plea  of  prescrip- 
tion, to  a  declaration  for  trespass  in  G.,  and  the  plaintiff's  wit- 
nesses were  asked,  ia  cross-examination,  questions  respecting  the 
user  in  other  places  than  G.,  which  they  proved;  it  was  held  that 
th^  plaintiff,  in  re-examinatioo,  might  show  an  interruption  in 
the  user  in  such  other  places.'  (b)  But  an  adverse  witness  will 
'  not  be  permitted  to  obtrude  such  irrelevant  matter,  in  answer  to 
a  question  uot  relating  to  it ;  and  if  he  should,  the  other  party 
may  either  cross-examine  to  it,  or  may  apply  to  have  it  stricken 
out  of  the  judge's  notes.* 

§  469.  ContTKdifitoi?  ■tatem«nta.  Where  evidence  of  contra- 
dictory gtatementa  by  a  witness,  or  of  other  particular  facts,  as, 
for  example,  that  he  has  been  committed  to  the  house  of  correc- 
tion, is  offered  by  way  of  impeaching  his  veracity,  his  general 
character  for  truth  being  thus  in  some  sort  put  in  iggue,  it  has 
been  deemed  reasonable  to  admit  general  evidence,  that  he  is  a 
man  of  strict  integrity,  and  scrupulous  regard  for  truth. '  (a)    But 

•  PrincB  F.  Samo,  7  Ad.  k  EL  627.  lo  this  caw,  tbe  opinion  of  LoiJ  Tantewisn, 
in  The  Qneen'a  Cue,  S  Brod.  &  BinR.  ZS3,  niioCed  in  1  Stark.  Erid.  ISO,  that  evidence 
of  the  wbole  conTenation,  it  conuected  with  the  suit,  was  admissible,  though  it  vera 
of  mattere  not  tonobed  in  the  oross-examiDation,  was  conaiilered  uid  overriiled. 

*  Blewett  D.  TreKonniDK.  S  Ad.  k  GL  GGi. 

>  Id.  6S4,  fiS5,  SSI,  G81. 

>  l>hiL  &  Am.  on  Erid.  944  ;  Kei  i>.  Cluke,  8  Stark.  241.  And  aee  lupra.  {$  G4, 
65  ;  Paine  o.  Tildau,  G  Washh.  55*  ;  Ha4io  v.  Goodiui,  13  Ala.  71$  ;  Sweet  v.  Sher- 
mao,  6  Washb.  23. 

(a)  State  v.  Cardoza,  II  S.  C.   196  ;  in  which  he  had  giren  an  acconnt  of  mat- 

Ooodiuan  v.  Kennedr.  10  Neb.  270.     Cf.  ten  nnterinllv  different  from  that  stated 

Schaser  D.  State,  S<J  Wis.  429.  at  the  trial.     Part  of  tbe  prior  Giainiaatioii 

(6)   In  Now  Hampshire,  if  ooe  party  waa.  then  introduced  in  evidence  by  the 

pnta    in   irrelevant   eTidonca,    the    other  defendant,  with  a  view  to  contradict  t«sti- 

party  may  reply  to  it.     Furbush  o.  Qood-  many  giTan  by  the  plaintiff  at  tbe  trial, 

win,  G  Fost.  425.     But  the  Eeoeial  nile  is  Subsoqaantly  the  plaintiff  was  permitted 

otherwise.      Mitchell  v.  Sefiman,  S  Md.  to  introduce  testimony  to  the  cffoct  that 

S76  ;   Shedden  «.  Patrick,  2  3«.   &  Tr.  hU  general  rapntation  for  trnth  and  ve- 

170.  '  lacity,  in  the  neighborhood  in  which  ha 

\a)  Oeorge  v.  Pilcher,  2S  Oratt  (Va,)  lived,  waa  f^ooil.     It  was  held  on  appeal 

2S9  ;  3Ute  v.  Cherry,  83  N.  C.  493 ;  Isler  that  thU  wan  iu  accordance  with  the  rale. 

V.  Dewey,  71  N.  C.  14.     Thus,  in  a  case  that  where  a  witness  had  been  impeached 

where,  prior  to  the  trial  the  defendant  had  by  showing  that  he  has  made  statements 

examined  the  plaintilf  under  oath,  he  was,  ont  of  court  contredictory  to  those  made 

during  his  oross-eiamination  ai  a  witness  at  the  trial,  evidence  of  bis  ffeneraj  good 

asked  whether  or  not  he  had  uot  at  the  character  and  good  repute  for  truth  and. 

prior  examination  made  certain  statements  veracity  may  be  introduced.     Louisville, 
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evidence,  th&t  he  has  on  other  occaaions  made  statements,  similar 

to  vhat  be  has  testified  in  the  cause,  Ja  not  admissible  ;^(i)  un- 

»  Bull.  N.  P.  394. 

New   Albany  &  Cbicago  Railmy  Co.  v.  ahoald  tcsdfj  for'  the  phfotilT,  Kud  if  be 

fravli:;,  110  Ind.  2fl  ;  Clem  «.  Dtate,  3S  dou  Dot  miollect  makiuR  suuh  a  statt- 

liid.  418  ;   CUrk  v.   Bond,  SS  lad.  6GG.  ment,  to  proTe  th>t  lie  did  ho.     Cbipraau 

Where  a  witneaa  sdmitwd,  on  etota-ezxta-  v.  Coffln,  14  Gray,  454.     "And  it  arenis," 

inatioD,  that  he  bad  lieen  proaecutad,  but  eaya  Judge  UedtinUl,  in  hia  now  to  this 

not  tried,   for  perjury,  the  party  calling  tactiDo,   "  that  tha  tueta  attempt  to  im- 

bim  vaa  not  permitted  to  give  eridence  of  peach  ■  witness,  by  inq^uiring  of  auother 

liiageneral  ffood  ebinKter.     People  e.  Gay,  witness  what  was  hU  character  Tor  truth, 

1   Parker,  C.  R.  308  ;   s.  o.  S  Seld.  878  ;  will  juttiry  f^ueml  srideacc  of  bis  gimd 

Wertz  e.  May,  2L  Pa.  St.  274.     See  Ear-  character,  notwithstanding  the  witness  In- 

liagUn  E.  Lincoln,  4  Gray,  GS3,  6S5-GB7.  quired  ofsaid  hia  character  was  good.  Com. 

Id  this  case,  a  witness  was  asked  in  erosa-  v.  lugraham,  7  Gray,  46-     But  in  Brown 

exaraiuatioo   for   the  arowed  pnrpose  of  v.  Mooera,  6  Gray,  451,  it  was  held  that 

diaurediting  him,  whether  he  had  not  been  where  the  chaiHCler  of  the  witness  ia  only 

Indicted  and  tried  for  setting  fire  to  hia  attempted  to   he  impeached   hy  proving 

bam,  and  he  answered  in  the  afflrmatiTe,  contradictory  statouienta  made  by  him  oat 

and  also  stated  that  he  was  aequitteil  on  of  court,  be  could  not  be  sustained  by  gen- 

the  trial  of  the  indictment.  In  reply  to  this  eial  evidence  of  good  character  ;  and  the 

croM-ezaniinatiou,    and    to    support   the  court  declare  that  the  text  in  the  preceding 

credit  of  the  witness,   the  party  calling  section  of  onr  author  '  is  not  law.'  .  .  . 

bim  offered  evidence  as  to  hu  lepntatian  The  case  of  Brown  «.  Mooers  is  certainly 

for  truth  and  veradty,    which  was   ad-  too  narrow  in  its  refltrictions.     For  if  the 

niitted   under  objection.     The  full  coort  witness  is  clearly  shown   to  have  made 

decidedthatthetestimony  shoaldnothave  contradictory  statamcaiti  about  the  i 


been  admitted.  Thomas,  J.,  in  delivenog  ter,  he  ja  surely  far  more  effectoslly  ira- 
the  opinion  of  the  court,  said  :  "  If  the  peached  than  if  a  witness  were  asked  for 
cross- examination  of  tlie  witnaas  showad  nis  character  for  truth,  and  declared  it  to 
that  he  had  been  charged  with  the  com-  be  good.  In  the  letter  case,  it  would  serm 
miuiou  of  crime,  it  showed  also  that  upon  no  ground  had  been  laid  for  the  inttodoc- 
foir  trial  he  had  been  fully  acquitted.  It  tiou  of  general  evidence  of  good  character, 
left  his  character  as  it  founa  it.  We  more  than  if  the  counsel  had  inquired  of 
think,  therefore,  the  evidence  as  to'  his  the  witness  bimaelf  if  he  bad  ever  lieen 
reputation  for  truth  and  iotcgrity  should  impeached  in  court,  and  he  had  replied  in 
not  have  been  admitted.  Had  the  effect  the  negative.  Bat  in  the  former  case,  it 
of  the  croBS-exsminstion  been  athetnise,  is  obvirms  the  witness's  character  rortralb 
we  are  not  prepared  to  say  the  reputation  is  seriousljr  damsged.  In  other  States, 
of  the  wituess  for  truth  would  have  been  general  evidence  of  good  character  ia  re- 
put  in  issue.  The  doctrine  stated  in  the  ceived  ;  and  we  must  slill  maintain  that 
text-books  has  bot  slight  foundation  of  our  author  is  fairly  warranted  in  saying 
anthority  to  rest  upon,  and  aa  mnttCT  of  that  it  should  be.  State  e.  Roe,  12  Yt. 
reason  will  not  bear  a  very  cartful  proh-  83  ;  and  cases  cited  before  in  this  note." 
ing.  The  esse,  however,  does  not  render  (6)  People  v.  Doyell,  iS  Cal.  85 ; 
a  decision  of  the  point  necessary."  See  Bobh  o.  Hackley,  23  Wend.  60;  Conrad 
also  Heywood  v.  Reed,  4  Gmy,  B7*.  If  b.  Griffey,  11  How.  (U.  S.)  491  ;  Craig 
evidence  be  introduced  tending  to  show  «.  Craig.  5  Rawle  (Pa.),  91,  overruling 
that  a  witness  has  been  suborned,  this  Henderson  v.  Jones,  ijifra ;  Smith  p. 
may  he  rebutted  by  evidence  of  his  good  Htickney,  IT  Barb.  (N.  Y.)  480.  See 
character.  People  v.  Ah  Fat,  48  Cal.  til.  also  Smith  n.  Hnntan.  SS  Me.  4S8.  The 
But  see  Heywood  f.  Reed,  4  Gray  (Mass.),  cases  of  Cook  v.  CurtU,  6  H.  &  J.  (Hd.) 
574.  Proof,  on  cross-examination,  that  a  63;  UcAleerr.  Horaley,  3S  Md.  439;  Hen- 
witness  was  drunk  at  other  times  than  derson  v.  Jones,  10  S.  A  R.  fPa.i  322; 
when  the  facts  to  which  he  testifies  tran-  Coffin  v.  Anderson,  4  Black,  find.)  SM, 
spired,  will  not  authoriie  testimony  of  his  to  the  contrary,  seem  to  have  been 
good  repotation  for  sobrietv,  in  rebuttal,  founded  directly  or  indirectly  on  the  caas 
HcCartv  D.  Leary,  118  Haas.  B09.  It  is  of  Lutterell  r.  Reynoll,  1  Hod.  282,  «hi(^ 
admissible  to  ask  a  witnens  if  he  has  not  long  ago  ceased  to  be  authority  in  Eiw- 
aaid  that  he  had  testified  for  the  defen-  land.  Rex  v.  Parker,  3  Dour.  242.  In 
iint,  bat  U  called  again,  he  tboogbt  he  UaitUnd  *.  Cit  Nat.  Bank.  40  If  d.  SU, 


Ies8  where  a  design  to  misrepresent  is  charged  upon  the  witneas, 
in  consequence  of  his  relation  to  the  party,  or  to  the  cause ;  in 
which  case,  it  seems,  it  may  be  proper  to  show  that  he  made  a 
similar  statement  before  that  relation  ezisted.^(c)      So,  if  the 

*  2  PhU.  Evid.  lis,  446. 

tbe  conrt  refuse  to  go  any  farther  than  te-  mortgage  was  aifped,  the  bnabuid  came 
quireil  by  tlie  exact  buta  of  the  prior  to  biui  and  told  Uim  ttie  horM  did  not  be* 
cases  in  that  State,  Nor  can  an  admis-  loo);  to  him  and  ooght  not  to  b«  in  the 
■ion  b«  rebutted  by  eridence  of  contrary  nioitgRge.  Thia,  ocoonling  to  tbp  tend- 
statemenU.  AnU  i  209,  d.  In  Deshon  niouy,  was  before  the  attacbuient  by  the 
V.  Merchant's  Ini.  Co.,  11  Met.  199,  206,  defendant.  The  defendant  eic«pted  to 
it  wai  laid  down  as  a  clear  rule  of  law  the  admission  of  this  testimony  by  the 
that  a  witness  cannot  b»  allowed  to  state,  mortgagee.  The  court  cites  the  case  of 
on  the  direct  examination,  with  the  view  Com.  v.  Wilson,  1  Gray.  337,  310,  as 
of  strengthening  bis  testimony,  that  he  holding  that  the  rule  excluding  auch  testi- 
commanicated  to  third  persons  at  pnor  niony  does  not  apply  to  a  case  where  the 
timM,  the  same  or  other  particular  Incts.  other  party  has  eought  to  impeiich  the 
In  Com.  V.  Wilson,  1  Gray.  310,  where,  witneaa  on  croaa-nxaininatiou,  and  aaya 
in  re-eiaminatiou,  aimilar  teetimony  was  that  this  decisiuu  was  atSrmed  in  Com.  v 
offered  for  a  iika  purjMse,  Sbaw,  C.  J.,  Jenkins,  10  Gray,  435,  139,  4S0,  where  it 
said,  "  The  rule  exelading  such  teatimony  is  said  th;it  such  conGnnatory  evidence  is 
is  confined  to  the  examinatian  in  chief,  competent  where  a  witness  is  sought  to  be 
and  does  not  apply  to  a  case  whero  the  impeached  by  evidence  tending  to  stiovr 
other  party  ban  nought  to  impeach  the  wit-  that,  at  the  time  of  giving  his  evidence, 
uest  on  cross-examination.  The  purpose  he  is  under  a  strong  liios,  or  in  such  a 
of  the  eross-exami nation  in  this  i«rticu-  situation  aa  to  put  hitn  under  a  sort  of 
lar  having  been  to  impeach  the  witneaa,  moral  duress  to  testi^  in  a  particular  way; 
the  imeation  may  be  put."  See  also  Bos-  or  where  an  attempt  is  made  to  impeach 
ton  &  Wore.  K.  B.  Oo.  v.  Dana,  1  Gray,  Che  credit  of  a  witness  by  showing  that  he 
ea,  103.  formerly  withheld  or  concealed  the  facta  to 
M  Hotchkiss  V.  Qen.  Ins.  Co.,  S  Hun  which  he  has  nuw  iJ^tlGed.  The  court, 
(X.  v.),  101 ;  State  v.  Tbomason,  1  Jones  however,  expressly  dLstiuguishea  from  this 
(N,  C),  L  274;  People  e.  Doyall,  IB  CaL  case  tlie  case  where  it  appears  that  the  wit- 
85.  Tbos  in  a  case  in  Masaacbusetta,  ness  has  at  other  times  made  stat«menla 
Hewitt  V.  Corey,  160  llaes.  416,  the  facta  inconsiiitent  with  his  tretimony,  and  where 
ware  that  the  plaintiff,  a  married  woman,  it  is  plain  that  he  ninat  bare  been  false  at 
sued  for  the  conversion  of  a  horse,  which  one  time  or  the  other.  In  such  case  he 
the  defendant  had  attached  as  property  of  is  discredited  by  reason  of  his  contradie- 
hi-r  husband.  The  rjuestion  was,  whether  tory  statements  at  different  times,  and  it 
the  horse  belonged  to  her  or  to  her  hus-  is  no  restoration  of  bis  credit  to  show  that 
band.  He  testined  in  her  behalf  that  be  at  still  other  times  he  has  made  statements 
was  not  the  owner.  In  order  to  discredit  in  accordance  with  hia  testimony.  Hawitt 
his  testimony,  it  was  shown  on  his  cross-  v.  Corey,  lum-n.  In  some  States,  bow- 
examination  that  be  bad  formerly  included  ever,  it  is  held  that  when  evideuce  of 
it  in  B  mortgage  of  penonal  property  previous  statements,  contradictory  to  the 
given  by  him;  bnt  he  added  that  he  did  testimony  of  the  witness  at  the  trial  upon 
not  know  that  the  boiie  was  included  mat«rial  facts,  has  been  introduced  in  evi- 
when  he  aigoed  the  mortgage,  and  that  dence  for  tha  pnrpoao  of  contradicting  the 
■ssooo  as  he  found  that  it  was,  he  went  to  witness,  evidence  of  statements  similar  to 
the  mortgagees  and  told  them  that  the  those  given  by  him  in  his  evidence  in 
horse  did  not  belong  to  him,  and  onsht  chief  and  made  about  the  time  correspond- 
not  to  be  embraced  in  the  mortgage.  This  ing  with  thoae  made  on  the  trial,  may  be 
testimony  came  in  withoat  objection,  and  brought  in  to  corroborate  the  witness;  but 
the  defendant  made  no  motion  to  strike  it  that  this  rule  does  not  allow  evidence  of 
out  as  irrespective  or  incompetent.  The  a  general  confirmatory  character  to  be  in- 
plaintiff  afterwards,  by  way  of  conflrma-  troduced,  but  only  such  as  is  directly  op- 
tion of  her  htlsband'a  explanation,  called  poaed  to  the  contradictory  evidence  inCro- 
one  of  the  mortgagees,  who  testified,  that  dueidd  for  the  purpose  of  iinpMcliing  tlie 
a  day  -m  two,  perhaps  longer,  after  the  credibility  of   the  witnsos.      Logausport 
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character  of  a  deceased  attesting  vitiiess  to  a  deed  or  will  is  im- 
peached  on  the  ground  of  fraud,  evidence  of  hia  general  good 
character  is  admisiiible.*  But  mere  contradiction  among  wit- 
nesses examined  in  coort  supplies  no  ground  for  admitting  general 
evidence  aa  to  character.*  (d) 

;  B.  c.  4  Eap.  60,  cited  «iid  approved  b;  Ld.  Q- 

„-, , J.  BeumoDt,  1  Campb.  307-21 Q,  ud  in  Prorii*. 

Bee<l,  G  Bing.  43E. 

*  Bishop  of  DnrhBin  *.  BtnuunoDt,  1  Campb.  207 ;  1  Slark.  End.  IBS ;  Bnnall  v. 
Coffin,  8  Pick.  143,  194 ;  Starts  a.  Peopla,  G  Dsnio,  loe. 

ft  PlMMDt  GroTB  Tninpike  Company  v.  all  bia  cTidenoe  in  tbe  flret  infUoet,  and 

Heil,  Its  Ind.   189.     In  prmMntion  for  tb«  plMDlifl'  In  hit  repi;  is  eanfiii«d   to 

n)>e,  if  the  proseuuttix,  baTJng  been  ad-  fortilyiog  thoss  points  in  bis  case  wbidi 

muted  to  testify  that  ahe  made  compltint  are  attacked  by  defendant.     And,  tr 

"  '  '      "■       .■-■■■  '    '  of  the  States,  it  ia  nndenb     ' 

ptncesa    irf   mskinK   and    a 
plaintiff's  case  ia  allowed  t 

-.  ..  _.-  i  the  facts  as  testified  to  an  indefinite  nnmbar  of  times.     But,  at 

by  her  at  the  trisL  ThompBon  v.  State,  common  law,  tbe  plaintiff  pat*  in  bia 
38  lud.  39.  If  fraud  OT  improper  conduct  whole  evidence  npod  every  point  whicb 
be  imputed,  the  supporting  evidence  wili  he  openr,  and  the  defendant  then  puts  in 
be  admitted.  ADnceley  e.  An^eseo,  17  his  entire  case ;  and  the  ulainliff'E  repl^ 
How.  St.  Tr.  1S4S.  ia  limited  to  new  points,  flrst  opeoMi  by 
{d)  There  is  considerable  conflict  in  the  defendant  And  tbe  conrt  la  fcwc,  in 
dedaions,  in  regard  to  the  older  of  proof,  paavng  npoD  the  anffiriency  of  pltintiff'a 
and  the  course  of  trial,  in  the  dinerant  ca»e,  cannot  look  at  the  defrndant'a  evi- 
Statea.  In  some  of  the  Statea,  tbe  party  dence.  Hawlinn  v.  Chandler.  B  Exeb. 
is  only  required  to  make  ■  prima  Jdcit  681.  And  it  is  held  to  rest  in  the  discre- 
case  in  the  opening,  and  iha;  reserve  con-  tion  of  tbe  judge,  snlgect  to  review  m 
flnn&tory  proof  in  aupport  of  the  verv  banc,  at  what  atsge  in  the  trisi  evidence 
points  made  in  the  opening,  till  he  linda  may  he  produced.  Wright  d.  'Willeoi,  0 
upon  what  paints  bis  opening  case  is  C.  B.  SGO.  The  judge  mav  recall  a  wit- 
attacked,  and  then  fortify  it  npnn  those  ness  at  an;  atage  of  tbe  thai,  and  examine 
rints.  Clayes  v.  Ferris,  10  Vt  112.  Bnt,  or  croas-examine  at  hia  discretion.  Bex 
this  Stftte.  the  defendant  most  put  in  v.  Wataon,  6  0.  i  P.  CCS. 
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CHAPTER  IV. 


OF  WBITTEN  ETIDEKCB. 


§  470.  Pnblio  and  private  wriUnEa.  Writings  are  divisible  into 
two  Classes ;  namely,  Public  and  Pbivatb.  The  former  consists 
of  the  acts  of  public  functionaries,  in  the  executive,  legislative, 
and  judicial  departments  of  government,  including,  under  this 
genera)  head,  the  transactions  which  official  persons  are  required 
to  enter  in  books  or  registers,  in  the  course  of  their  public  duties, 
and  which  occur  within  the  circle  of  their  own  personal  knowl- 
edge and  observation.  To  the  same  head  may  be  referred  the 
consideration  of  documentary  evidence  of  tho  acts  of  State,  the 
laws  and  judgments  of  courts  of  foreign  goverments.  Public 
writings  are  suBceptible  of  another  division,  they  being  either 
(1)  judicial,  or  (2)  not  judicial;  and,  with  respect  to  the  means 
and  mode  of  proving  them,  they  may  be  classed  into  (1)  those 
which  are  of  record,  and  (2)  those  which  are  not  of  record.  It  is 
proposed  to  treat,  first,  of  public  documents ;  and,  secondly,  of 
those  writings  whidh  are  private.  And,  in  regard  to  both  clasties, 
our  inquiries  will  be  directed  (1)  to  the  mode  of  obtaining  an 
inspection  of  such  documents  and  writings ;  (2)  to  the  method  of 
proving  them;  and  (3)  to  their  admissibility  and  effect 

§  471.  Inapaotion  of  public  doonmenta.  And,  fint,  in  regard 
to  the  iNSPEHTnoN  op  public  docchbntb,  it  has  been  admitted, 
from  a  very  early  period,  that  the  inspection  and  exemplification 
of  the  records  of  the  king's  courts  is  the  common  right  of  the  sub- 
ject This  right  was  extended,  by  an  ancient  statute,'  to  cases 
where  the  subject  was  concerned  against  the  king.  The  exercise 
of  this  right  does  not  appear  to  have  been  restrained  until  the 
reign  of  Charles  II.,  when,  in  consequence  of  the  frequency  of 
actions  for  malicious  prosecution,  which  could  not  be  supported 
without  a  copy  of  the  record,  the  judges  made  an  order  for  the 
regulation  of  the  sessions  at  the  Old  Bailey  prohibiting  the  grant- 
ing of  any  copy  of  an  indictment  for  felony,  without  a  special 

>  U  £0.  III.,  ID  tha  Preface  to  8  Qidce,  p.  ir. 
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order,  upou  motion  in  open  court,  at  the  general  jail  delivery.* 
This  order,  it  is  to  be  observed,  relates  only  to  indictments  for 
felony.  In  cases  of  misdemeanor,  the  right  to  a  copy  has  never 
been  questioned.^  But  in  the  United  States,  no  regulation  of 
this  kind  is  known  to  have  been  expressly  made;  and  any  limi- 
tation of  the  right  to  a  copy  of  a  judicial  record  or  paper,  when 
applied  for  by  any  person  having  an  interest  in  it,  would  probably 
be  deemed  repugnant  to  the  genius  of  American  institutions.* 

§  472,  Paper  In  hands  of  an  offlo«r  of  oonit.  Where  vrita,  or 
other  papers  in  cause,  are  officially  in  the  cuttody  of  an  officer  of 
ike  court,  he  may  be  compelled  by  a  rule  of  court  to  allow  an  in- 
spection of  them,  even  though  it  be  to  furnish  evidence  in  a  civil 
action  against  himself.  Tlius,  a  rule  was  granted  against  the 
marshal  of  the  King's  Bench  prison,  in  an  action  against  him 
for  an  escape  of  one  arrested  upon  mesne  process,  to  permit  the 
plaintifF'8  attorney  to  inspect  the  writ  by  which  he  was  committed 
to  his  custody.' 

§  473.  R«oordB  of  inferior  trlbnanls.  In  regard  to  tbe  record* 
of  inferior  tribunals,  the  right  of  inspection  is  more  limited.  Aj 
all  pei-sons  have  not  necessarily  an  interest  in  them,  it  is  not 
necessary  that  they  should  be  open  to  the  inspection  of  all,  with- 
out distinction.  The  party,  therefore,  who  wishes  to  inspect  the 
proceedings  of  any  of  those  courts,  should  Hrst  apply  to  that  court, 
showing  that  he  has  lome  intereit  in  the  document,  and  that  he 
requires  it  for  a  proper  purpose.'  If  it  should  be  refused,  the' 
Court  of  Chancery,  upon  affidavit  of  the  fact,  may  at  any  time 
send,  by  a  writ  of  certiorari,  either  for  the  record  itself,  or  an  ex- 
emplification.    The  King's  Bench  in  England,  and  the  Supreme 


Ordsrs  and  Directions,  Id  Car.  II.,  prefixed  to  Sir  J.  Kelfng's  Reporta,  Order  tIL 

.  _. — •  t~  ii.^  general  racordi-of  the  realm,  in  such  eases,  ooplea  are  obt«ned 

the  attoraey-Keuend.     Lsgatt  v.  Tollarrey,  14  Eas^  SOS.     But  if 


With  respect  to  the  general  nicordi-af  the  reslm,  in  such  eases,  ooplea  are  obt«ned 
npon  application  to  the  attorney-Keuend.  Lsgatt  v.  Tollarrey,  14  East,  SOS.  Bat  1' 
tne  copy  »ere  obtained  withont  order,  it  will  not,  on  that  accoont,  be  rueeted.     Ibid. 


zne  copy  were  ootaineu  wiinoul  oruer,  ji  win  uul,  uu  lliul  luuuiui^  m  j-^wmki.  xulu.  ; 
Jordan  «.  Lewis,  Id.  SOS,  n.  (»}  ;  Caddy  v.  Barlow,  1  M.  &  Rt.  27S.  Bat  Loid  Cliief 
Ju<>tice  VaWea,  in  Rei  r.  Brangan,  I  Uach,  Cr.  Css.  32,  ia  the  CB*a  at  a  proiacution 
Tor  robbery,  etideutly  veiatious,  rtfiiseEl  an  application  for  a  copy  of  the  jwsird,  on  the 
ground  that  no  order  was  necessary  ;  declaring,  that  "  by  the  lawa  of  the  realm  eretr 
priMmer,  upon  his  acquittal,  hsd  an  undoabted  right  and  title  to  a  copy  of  the  raroiil 
of  anch  acquittal,  for  any  use  he  might  thic'k  fit  to  make  of  it ;  and  that,  after  a  de- 
mand of  it  had  bean  made,  the  proper  officer  might  be  punished  for  refusing  to  make 
it  out."  A  Htroag  doubt  or  the  jsgality  of  the  otder  of  16  Cu.  II.  wu  also  nieed  in 
Browne  v.  Gumming,  10  B.  k  C.  70. 

'  Mnrrison  p.  Kelly,  1  W.  Bl.  88B. 

*  Stone  V.  Crocker,  24  Pick.  S8,  per  Hortoo,  J.  The  only  ease,  faiown  to  tlM 
author,  in  which  the  English  rule  was  scted  on,  is  that  of  People  v,  PojJlon,  8  Caiut^ 
202,  in  which  a  copy  was  moved  for  and  granted. 

•■  Fox  tr.  Jones,  7  B.  ft  C.  732. 

■  If  b«  has  no  legal  interest  in  the  record,  the  court  may  refuse  th«  qiplioation. 
PoweU  e.  Bradbury,  4.  C.  B.  C41 ;  tn/ro,  {  E99. 
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Courts  of  common  law  in  America,  have  the  same  power  by  man^ 
damua;'  and  this  whether  an  action  be  pending  or  not* 

§  474.  Qnui  pnbiia  reoorda.  There  are  other  records  which 
partake  both  of  a  public  and  private  character,  and  are  treated  aa 
the  one  or  the  other,  according  to  the  relation  in  which  the  ap- 
plicant stands  to  them.  Thus,  the  books  of  a  corporation  are 
public  with  respect  to  ita  members,  but  private  with  respect  to 
stcangers.  ^  In  regard  to  its  members,  a  rule  for  inspection  of  the 
writings  of  the  corporation  will  be  granted  of  course,  on  their 
application,  where  such  inspection  is  shown  to  be  necessary,  in 
regard  to  some  particular  matter  in  dispute,  or  where  the  grant- 
ing of  it  is  necessary,  to  prevent  the  applicant  from  suffering  in- 
jury, or  to  enable  him  to  perform  his  duties ;  and  the  inspection 
will  then  be  granted,  only  so  far  as  is  shown  to  be  essential  to  that 
end.'  But  a  stranger  has  no  right  to  such  rule,  and  It  will  not  be 
granted,  even  where  he  is  defendant  in  a  suit  brought  by  the 
corporation.*  In  this  class  of  records  are  enumerated  parish 
books,*  transfer  books  of  the  East  India  Company,*  public  lottery 
books,^  the  books  of  incorporated  banking  companies,'  ia)  a 
bishop's  registry  of  presentations,*  and  some  others  of  the  like 
kind.  If  an  inspection  is  wanted  by  a  stranger,  in  a  case  not 
within  this  rule  of  the  common  law,  it  can  only  be  obtained  by  a 
bill  for  a  discovery;  a  court  of  equity  permitting  a  discovery  in 
some  cases,  and  under  some  circumstances,  where  courts  of  law 
will  not  grant  an  inspection.*  And  an  inspection  is  granted  only 
where  civil  rights  are  depending;  for  it  is  a  constant  and  invari- 


AllEOod,  7  T.  B,  74fl ,  Koi  v.  Sheriff  of  Chester,  I  Chitty,  il9. 

■  Rex  V.  Lucas,  10  liiiat,  2S5,  230,  p«r  Ld.  Ellenborough. 
1  Gmlejon  EviJ.  116. 

•  Rex  r.  Merchant  TBilors'  Co.,  S  B.  &  Ad.  IIG  ;  State  of  Lonisuna,  ex  rd.  Hatch 
».  Ci^  Bank  of  New  Orleans,  1  Rob,  La.  470  ;  People  u  Throop,  12  Wend.  183. 

»  Mayor  of  Southampton  o.  Graves,  8  T.  R.  680.  The  party,  in  such  case,  can  only 
gire  notice  to  the  corporation  to  produca  its  hooka  and  papera,  aa  m  other  cases  be- 
tween private  peraoas.  See,  accordingly,  Ourrell  v.  Nicholwin,  S  B  &  Ad.  61S  ;  Bank 
of  Utica  D.  HillUrd,  5  Cowen,  419 ;  a.  c.  8  Cowen,  82 ;  Imperial  Gas  Go.  o.  Clarke,  7 
Blag.  85  ;  Bex  v.  Justices  of  Buckingham,  8  B.  &  C.  37G. 

•  Cox  0.  Copping,  5  Uod.  398 ;  Nevell  tr.  Siiapkin,  11  Bing.  G65  ;  Jacocks  d.  Gil- 
liam,  3  Mnrph.  47. 

'  Geery  v.  Hopkins,  2  Ld.  Eaym.  B51  ;  s.  c.  7  Mod.  129  ;  SheUing  o.  Farmer,  1  Str. 

■  Schinotti  D,  EnniBtead,  1  Tidd'a  Pr.  691. 

'  Brace  r.  Ormond,  1  Meriv.  409 ;  People  o.  Throop,  12  Wend.  183 ;  Union  Bank 
».  Knapp,  8  Pick.  98  ;  Mortimer  o.  M"Cailan,  6  M.  4  W. 

■  Rkx  v.  Bishop  of  Ely,  8  B.  &  0.  112  :  Finch  e.  Bishop  of  £lv,  2  U.  k  By,  127. 

•  Ore«ley  on  End.  116,  117. 

(a)  McKkTlJu  tr.  BteasUm,  S  Gray,  177. 
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able  rale,  that,  in  criminal  cases,  the  party  ihall  never  be  obliged 
to  furnish  eridence  against  himself.  *" 

§  475.  Booka  of  pnbiia  offloara.  Inspection  of  the  bookB  of  public 
(0cerB  ia  subject  to  the  same  restriction  as  in  the  case  of  corpora- 
tion books;  and  access  to  Uiem  will  not  be  granted  in  favor  of 
persons  who  have  no  interest  in  the  books.  Thus,  an  inspection 
of  the  books  of  the  poet-office  has  been  refused,  upon  tiie  applica* 
tion  of  tbe  plaintiff,  in  a  qui  tarn  action  against  a  clerk  in  the 
post-office,  for  interfering  in  the  election  of  a  member  of  Parlia- 
ment, because  the  action  did  not  relate  to  any  transaction  in  the 
poet-office,  for  which  alone  the  books  were  kept*  Upon  the  same 
ground,  that  the  subject  of  the  action  was  collateral  to  the  sub- 
ject-matter and  design  of  the  books,  an  inspection  of  the  books  of 
the  custom-house  has  been  refused.'  Such  inspections  are  also 
sometimes  refused  on  grounds  of  public  policy,  the  disclosare 
sought  being  considered  detrimental  to  tiie  public  interest  Upon 
the' same  principle  of  an  interest  in  the  books,  the  tenanta  of  a 
manor  are  generally  entitled  to  an  inspection  of  the  court-rolls, 
wherever  their  own  rights  are  concerned ;  but  this  privilege  is  not 
allowed  to  a  stranger.' 

§  476.  No  light  of  UupMUon  If  agalnat  pnbllo  Intereat.  But,  in 
all  cases  of  public  writings,  if  the  disclosure  of  their  contents 
would,  either  in  the  judgment  of  the  court  or  of  the  chief  execu- 
tive magistrate,  or  the  head  of  department,  in  whose  custody  or 
under  whose  control  they  may  be  kept,  be  tr^'urt'ouc  to  the  pvblia 
interests,  an  inspection  will  not  be  granted.* 

§  477.  How  to  obtain  Inspaotlon  whan  aotloa  ia  pending.  The 
motion  for  a  rule  to  inspect  and  take  copies  of  books  and  writ- 
ings, when  an  action  ia  pendinff,  may  be  made  at  any  stage  of  the 
cause,  and  is  founded  on  an  affidavit,  stating  the  circumstances 
under  which  the  inspection  is  claimed,  and  that  an  application 
therefore  has  been  made  to  the  proper  quarter,  and  refused."  (a) 

§  478.  Whan  no  aotlon  la  pandlng.  But  when  no  action  it  pend- 
ing, the  proper  coarse  is  to  move  for  a  rule  to  show  cause  why  a 

>*  Tidd'a  Pr.  59S.  Under  tiii*  nil«,  an  inrornution,  in  ths  nttnre  of  7110  varramla, 
ia  coDfidered  as  menlj  a  ciril  proceeding.  Bei  v.  Babb,  S  T.  R.  6S2.  See  alao  Ba 
•.  Dr.  PnmPll,  1  Wils.  839. 

1  Craw  V.  Blsckbam,  cited  1  Will.  840 ;  Crev  v.  Sannders,  2  Str.  1005. 

<  Atheifold  D.  Beard,  2  T.  R.  610. 

*  R«i  V.  Shelley,  8  T.  R.  141  ;  Set  v.  Allgood,  7  T.  R  74«.  See  Bex  ■.  HoatBM 
of  Newcastle,  2  Stra.  1228,  a.  {!),  bv  Nolan. 

*  Supra,  SS  250,  261,  and  caaea  there  cited. 

*  1  Tidd'B  Pr.  69B,  6S9. 

(o)  See  luigi  e.  Brown,  1  Cuitii  C  C.IOIj  f)0w,  {  5fi9. 


mandamus  should  not  issne,  commaQdiDg  the  officer  having  cus- 
tody of  the  books  to  permit  the  applicant  to  inspect  them,  and 
take  copies.  The  application  in  ^ia  case  should  state  some 
specific  object  sought  by  the  inspection,  and  be  supported  by  an 
e^davit,  as  in  the  case  preceding.  If  a  rule  is  made  to  show 
cause  why  an  information,  in  the  nature  of  a  quo  warranto,  should 
not  be  filed,  a  rule  for  an  inspection  will  be  granted  to  the  prose- 
cutor, immediately  upou  the  granting  of  a  rule  to  show  cause. 
But  if  a  rule  be  made  to  show  cause  why  a  mandamu»  should  not 
be  awarded,  the  rule  for  an  inspection  will  not  be  granted,  until 
the  mandamus  has  been  issued  and  returned." 

§  479.  Modfl  of  proof.  Aota  of  State.  We  proceed  now  to  con- 
Bider  the  uode  of  proof  of  public  documents,  beginning  with 
tiiose  which  are  not  Judicial.  And,  first,  of  act»  of  State.  It  has 
already  been  seen,  that  courts  will  judicially  take  notice  of  the 
political  constitution  or  frame  of  the  government  of  their  own 
country,  its  essential  political  agents,  or  officers,  and  its  essential 
ordinary  and  regular  operations.  The  great  seal  of  tiie  State  and 
the  seals  of  its  judicial  tribunals  require  no  proof.'  Courts  also 
recognize,  without  other  proof  than  inspection,  the  seals  of  State 
of  other  nations,  which  have  been  recognized  by  their  own  sov- 
ereign. The  seals,  also,  of  foreign  courts  of  admiralty,  and  of 
notaries-public,  are  recognized  in  the  like  manner.*  Public  stat- 
utes, also,  need  no  proof,  being  supposed  to  exist  in  the  memo- 
ries of  all;  but,  for  certainty  of  recollection,  reference  is  had 
either  to  a  copy  from  the  legislative  rolls,  or  to  the  book  printed 
by  public  authority.'  Acts  of  State  may  be  proved  by  production 
of  lie  original  printed  document,  from  a  preas  authorized  by  gor- 
ernment*  Proclamations,  and  other  acts  and  orders  of  the  ex- 
ecutive, of  the  like  character,  may  be  proved  by  production  of  the 
government  gazette,  in  which  they  were  authorized  to  be  printed." 
Printed  copies  of  public  documents,  transmitted  to  Congress  by 

•  1  Tidd'i  Pr.  696  ;  Rei  v.  JasticBB  of  Surrey,  Sayar,  1«  ;  Eoi «.  Shelley,  8  T.  B. 
Ill  ;  Rei  v.  Hollisl«t,  Cu.  t«mp.  Hardir.  21G. 

1  Wonuck  f.  Dearmsn,  7  Port.  513. 

•  Supra,  ii  tS;  Story  on  CodA.  of  Lavs,  3  84S  ;  Robinson  v.  Oilman,  7  Shepl. 
3BB  ;  Coit  v.  Mitlikin,  1  Denio.  87S.  A  protest  at  a  bill  of  excbange,  in  a  foreign 
eoantry,  it  inffidently  prov»d  by  the  seal  or  tlie  foreign  notary.  Willss,  SCO  ;  Anon., 
12  Hod.  Ste  ;  Bayley  on  Bills,  51S  (PhUlipa  &  Sewall's  ed.)  j  Story  on  Billa,  }}  276, 
377;  La  Cttfgaa  v.  I^rionda,  4  Mart.  283. 

•  Bnll.  S.  P.  2S6. 

•  Rei  B.  Withe™,  cited  6  T,  R.  418;  Watkina  n,  Holman,  18  Patera,  SS. 

•  Bex  D.  Holt,  5  T.  B.  188  ;  Van  Omeron  v,  Dowick,  2  Campb.  42  ;  Bull.  N.  P. 
226 ;  Attorney -Qenpral  n.  Theekstone.  S  Price,  89.  An  appointment  to  a  commisdon 
in  the  army  cannot  be  proved  by  the  gazette.  K<'x  r.  Gardner,  2  Campb.  £13i  £irwall 
V.  Coekbaxa,  5  Eep.  231.     See  also  K.i  v.  Forsyth,  K.  A  Ky.  274,  37G. 
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the  PreBident  of  the  United  States,  and  printed  by  the  printer  to 
Congress,  are  evidence  of  those  documents."  (a)  And  here  it  may 
be  proper  to  observe,  ihat,  in  all  cases  of  proof  by  a  copy,  if  the 
copy  has  been  taken  by  a  machine,  worked  by  the  witness  who 
produces  it,  it  is  sufficient'  The  certificate  of  the  Secretary  of 
State  is  evidence  that  a  particular  peraou  has  been  recognized  as 
a  foreign  minister.^  And  the  certificate  of  a  foreign  governor, 
duly  authenticated,  is  evidence  of  his  own  official  acts.^  (6) 

§  480.  ZioglalKtiTe  aoU.  Nest,  as  to  Ugitlative  acts,  which  con- 
sist of  statutes,  resolutions,  and  orders,  passed  by  ihe  legislative 
body.  In  regard  to  private  gtatutet,  resolutions,  <&&,  the  only 
mode  of  proof,  known  to  the  common  law,  is  either  by  means  of 
a  copy,  proved  on  oath  to  have  been  examined  by  the  roll  itself; 
or,  by  an  exempIificatioD  under  the  great  seal.  But  in  moet  if 
not  all  of  the  United  States,  the  printed  copies  of  the  laws  and 
resolves  of  the  legislature,  published  by  its  authority,  are  com- 
petent evidence  either  by  statute  or  judicial  decision;  and  it  is 
sufficient  prima  facie,  that  the  book  purports  to  have  been  so 
printed.'  (c)    It  is  the  invariable  course  of  the  legislatures  of  the 

■  Raddiff  D.  United  Ins.  Co.,  7  .Tolm».  S8,  p«r  Kent,  C.  J. 
T  Simpson  o.  ThoretOQ,  2  M.  &  Roll.  4S3. 

B  UDit«d  States  D.  Benuer,  1  Baldw.  238. 

■  United  SUteg  v,  Mitchell,  S  WasVi.  U5. 

'  YauDgv.  Bank  of  Alexandria,  4  Cranch,  SS8;  Biddia  v.  James,  6  Binn.  321,  SSfi; 
Rex  tr.  Foraytb,  Boss,  k  Ry.  27G.     See  iajra,  S  ISe. 

(a)  Wbiton  v.   Albany   t   Narr.   Ini.  R  Co.,  US  Mass.  7S,  it  m»  held  that  a 

Companiea,  lOB  Maas.  24  ;  Gregg  D.   For-  printed   docnmeut  entitled,  "  4811i   Con- 

svtb,  24  Hov.  (U.S.)  170.  The  Ameriean  gi'^sa,  lat  iiession,  Senate   Ex.    Doe.  Ho. 

State  Papers,  published  by  order  of  Con-  74,"  containing  a  report  of  civil  fD^uieen 

gress,  are  admissible  as  eTidenc«  ;  and  the  em|iloyeii  by  the  government  to  make  snr- 

copies  of  clocumentscontainedareeTidence,  veys,  and  «tn ting  facts  about  the  surreys 

like  tbe  originals.     Doe  v.  Roe,  13  Fls.  tnHil«,  vas  inadmissible  aa  evidence  of  the 

e02  ;  NiioQ  V.  Porter,  34  Misa.  697  ;  Du-  tacts  which  might  bi-tter  be  proved  by  tbe 

tillett  0.  Blanchard,  14La.  An.  B7;  Bryan  awom   tpstinioiiy  of   engineera.      As   to 

V.  Porayth,  19  How.  (U.  8.)  334.     A  proo-  the  effect  to  be  giTen  to  the  volnme  tennHi 

lamation  oF  the  governor  of  a  State,  do-  the   "  Revised   Statutes  cf  Couttocticat," 

daring  who   is    elected    to    Congress,    is  see  Eld  r.  Gorham,  BO  Conn.  8.     In  Mas- 

jrrima  fade  evidence  of  the  facts  therein  sachusetti,  it  is  provided  bv  statnte  that 

stated.     Lurton  p.   Gilliam,  2  111.   e77  ;  "  all  acts  of  in[-or|<oratiDn  shall  bp  deemed 

emit,  %  (1.  public  acts,  end,  as  such,  may  be  deelaivd 

(i)  "  The  archives  of  the  late  so-called  on   and  given  in   evidenca,  without  ape- 

Confederate  Government "  must  be  proved  cially  p!eadin^  tbesame."  Pnb.  St,  e.  169, 

by    tbe    originals.      Schaben   v.    United  %  S8.     Anil  it  ie  further  provided,  in  the 

States,  6  Ct  of  CI.  230.  same  Sute,  that  copies  oT  boak^  papers, 

(r)  Printed  copies  of  a  volume  printed  documents,  and  recnida  in  the  execulivr 

by  orderof  the  Senate  of  the  IlnitedStataa,  and  other  departmenta  of  the  Common- 

contninjng  letters  to  and  from  various  ofE-  wealth,  duly  authenticated  by  the  attesta- 

cem  of  state,  were  held  to  be  good  evidence  tion  of  the  officer  having  charge  of  the 

of  the  contents  of  the  originals.     Whiton  same,  shall  be  comneteiit  eviileuce  in  all 

V.  Albany,   &c.   Ina.  Co.,   ln9  Uaas.   30.  cases  equally  with  the  originals  thereof  if 

But  this  ia  different  from  holding  them,  or  the  geuuineneaa  of  the  aignatare  of  sach 

tlie  originals,  evidence  of   facta   outaitlp.  officer  is  attested  bv  the  secretary  of  the 

Thus,  in  Cuahing  v.  NanteBket  Beach  R.  Commonwealth    under    its   aeaL      Man. 
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Beveral  States,  as  well  as  of  the  United  States,  to  nave  the  laws 
and  reBolutioDB  of  each  session  printed  by  authority,  (b)  Con- 
fidential persons  are  selected  to  compare  the  copies  with  the  origi- 
nal rolls,  and  superintend  the  printing.  The  very  object  of  this 
provision  is  to  furnish  the  people  with  authentic  copies ;  and,  from 
their  nature,  printed  copies  of  this  kind,  either  of  public  or  private 
laws,  are  as  much  to  be  depended  on  as  the  exemplitication,  veri- 
fied by  an  officer  who  is  a  keeper  of  the  record.^  {(.■) 

§  481.  Sans  aubjoot.  If  in  a,private  statute  a  clause  is  inserted, 
that  it  shall  be  taken  notice  of,  ae  if  it  were  a  public  act;  this  not 
only  dispenses  with  the  necessity  of  pleading  it  specially,  but  also 
chajiges  the  mode  of  proof,  by  dispensing  with  the  production  of 
an  ezempliRed  or  sworn  copy.' 

§  4S2.  LaglBiatiT*  jonrnaia.  In  regard  to  tiie  Journals  of  either 
branch  of  the  legislature,  a  former  remark  ^  may  be  here  repeated, 

*  P«r  Tilghmsi],  C.  J.,  6  Bion.  32fl.  Se«  also  Watkios  v.  Holman,  16  Peten,  26  ; 
Holt,  C.  J.,  held,  that  an  act,  printed  by  the  king's  priDten,  wan  alwajs  good  evidence 
to  a  jut;  ;  though  it  waa  not  autficieat  upon  aa  iaane  of  nu/  liet  rteord,    Sjsa'o.,  2  Salk. 

see. 

*  BeanraoDt «.  Honntain,  10  Bing.  401.  The  contraiy  seems  to  have  been  held  fn 
Brett  D.  Bealw,  1  H.  &  Ualk.  421  ;  but  that  case  was  OTerruled,  v  to  this  point,  in 
Woodward  b.  Cotton,  1  C.  H.  &  B.  44,  47. 

'  Siipra,  j  SI. 

Pub.  St  c.  1S9,  J  70.     Cnder  this  stAt-  adorited  and  enacted  at  that  tinw.     Eape- 

nt«,  it  in  held  that  a  document  which  is  ctally  will  this  be  so  where  the  error  is  not 

cot  authenticated  by  sttfstation  of  the  diecoTered  for  a  Ions  time,  and  the  statute 

officer  having  charge  of  the  same,   and  is  treated  and  eiiDsidered  as  the  actual  law. 

which  is  not  a  copy  bnt  an  oriffinal,  but  Pease  v.  Peck,  IS  How.  (U.  S.)  565.     It 

which  has  appended  to  it  a  certiticata  of  ia  a  much-mooted  qiteation,  whether  the 

the  secretary  of  the  CainmoQwealth  that  courts  will  go  behind  the  certificate  of  eti- 

the  signatnres  are  genuine,  is  not  snffl-  actment  of  a  statute,  t«  inquire  whether  it 

cietitly  prored.   There  ahould  be  testimony  waa  <luly  enacted.    That  they  will  not,  see 

aa  to  the  genoinenesa  of  the  signatures.  Speer  v.  Pknk  Road  Co.,  22  Ph.  St.  S76 ; 

Com.  V.  Richardson,  142  Moss.  71.  People  v.  Devlin,  33  N.  Y.  369  ;  Auditor 

ib)  TheeditionoftheLawsand Treaties  v.  Browne,  30  Ind.  &14,  oTemiting  Cole. 

of  the  United  States,  published  by  Little  man  e.  Dobbins,  8   Ind,   158  ;   Fouke  o. 

ll  Brown,  ia  declared  to  be  competent  avi-  f  letaing,  13  Md.  392  ;  Eld  v.  Gorham,  20 

dence  of  the   several  publio  and   private  Conn.  9  ;  Mayor  of  Annapolia  b.  Harwoud, 

acts  of  Congress,  and  of  the  several  treaties  S2  Md.  471;  Louisians  Stnte  Lottery  v. 

therein  containnl,  in  all  the  coarts  of  taw  Richeui,  23  La.  An.  743  ;  Dnncombe  «. 

and   equity  and  of  maritime  jurisdiction,  Prindle,  12  Iowa,  1  ;  Pangborn  v.  Young, 

and  in  all  the  tribunals  and  public  offices  32  N.  J.  L.  29  ;  Pacitic  It.  R.  Co.  i>.  Gov- 

of  the  United  States,  and  of  the  neveral  emoT,  23  Ho.  353;  Green  n.  Weller,  32 

States,  without  any  farther  proof  or  an-  Mise.  6S0.     That  they  will,  see  People  t>. 

thentication  thereof.    Stat.  1840,  e.  100,  Hahaney,  13  Mich.  492  ;  People  d.  Stnrne, 

I  2 ;  S  Stats,  at  Large,  p.  76.  SE  111.  121  ;  Ganiner  v.  The  Collector,  S 

(e)  The  laws  revised  and  adopted   by  Wall.  (U.  S.)  499;  Osburn  v.  SCaley,  5 

the  territorial  legialatare  of  Michigan,  in  W.  Va.  S5  ;  Op.  of  Judges,  E2  N.  H.  622. 

1827,    were   the   stamtei    aa   preirioiuly  Further,  it  ia  held,  that  a  printed  volume 

prinUd.    It  was  held,   that  the  printed  purporting  to  be  printed  by  authojity,  and 

book  containing  the  statute  is   the  best  containing  the  laws  of  the  Stste,  is  admis- 

evidence  of  what  the  statute  actually  wna,  eible  in   evidence  to   prove  the  laws  in 

and  that  the  anginal  record  is  not  to  be  another  State.     Tenant  f.  Tenant,  110  Pk 

reoaived  to  show  that  the  printed  book  ia  St.  484. 
iitcorract,  oi  as  evidence  of  the  statute,  •• 
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equally  applicable  to  all  other  public  records  and  doaimentt; 
namely,  that  they  coufititnte  an  exception  to  the  general  rale, 
which  requires  the  production  of  the  best  evidence,  and  may  be 
proved  by  examined  copies.  This  exception  is  alloved,  because 
of  tlieir  nature,  as  original  public  documents,  which  are  not  re- 
movable at  the  call  of  individuals,  and  because,  being  interesting 
to  many  persons,  the;  might  be  necessary,  as  evidence,  in  differ- 
ent places  at  the  same  time.*  Moreover,  these  being  public 
records,  they  would  be  rec(^iEed  as  such  by  the  court,  upon  be- 
ing produced,  without  collateral  evidence  of  their  identity  or 
genuineness ;  and  it  is  a  general  rule,  that,  whenever  the  thing 
to  be  proved  would  require  no  collateral  proof  upon  its  produc- 
tion, it  is  provable  by  a  copy. '  These  journals  may  also  be  proved 
by  the  copies  printed  by  the  government  printer,  by  authority  of 
the  House.* 

§  483.  OsloUl  r«sl>t«n.  The  next  class  of  public  writings  to 
be  considered  consists  of  official  regitten,  or  books  kept  by  per- 
sons in  public  office,  in  which  they  are  required,  whether  by 
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of  confidence ;  and  it  is  not  neceHHary  that  Hiey  should  be  con- 
firmed and  sanctioned  bf  the  ordinary  testa  of  truth.  Besides 
this,  it  vould  always  be  difficult,  and  often  impoaaible,  to  prove 
facta  of  a  public  nature,  by  means  of  actual  witnesses  upon  oath.' 
§  484  SuiM  anbtMt.  These  books,  therefore,  are  recognized 
by  law,  because  they  are  required  by  law  to  be  kept,  because  the 
entries  in  tbem  are  of  public  interest  and  notoriety,  and  because 
they  are  made  under  the  sanction  of  an  oath  of  office,  or  at  least 
under  that  of  official  duty.  They  belong  to  a  particular  custody, 
from  which  they  are  not  usually  taken  but  by  special  authority, 
granted  only  in  cases  where  inspection  of  bhe  book  itself  is  neces- 
sary, for  the  purpose  of  identifying  the  book,  or  the  handwriting, 
or  of  determining  some  question  arising  upon  the  original  entry, 
or  of  correcting  an  error  which  has  been  duly  ascertained.  Books 
of  this  public  nature,  being  themselves  evidence,  when  produced, 
their  contents  may  be  proved  by  an  immediate  copy  duly  veri- 
fied.' Of  this  description  are  parish  registers ;'  the  books  of  the 
Bank  of  England,  which  contain  the  transfers  of  public  stock ;" 
the  transfer  books  of  the  East  India  Company ;  *  the  rolls  of  courts 
baron;"  the  books  which  contain  the  official  proceedings  of  cor- 
porations, and  matters  respecting  their  property,  if  the  public  at 
lai^  is  concerned  with  it;'(a)  books  of  assessment  of  public 
rates  and  taxes;'  vestry  books;'  bishops*  registers,  and  chapter- 
house registers;'*  terriers;^"  the  books  of  the  post-office,  and 
custom-house,  and  registers  of  other  public  offices;^'  prison  reg- 

■  1  Surk.  Eiid.  IBS ;  supra,  {  128. 

>  Lynoh  v.  Clcrku,  S  8alk.  1B4,  per  Holt,  C.  J. ;  2  Dong,  BW,  69*,  n.  (8).     The 
handniitinK  of  the  recording  or  atteiting  officer  in,  prima  faeit,  preaumed  craDuins.  ' 
Bryan  v.  Wear,  4  Mo.  106. 

*  a  Phil.  Evid.  183-18fl  ;  Lewii  o.  Marshall,  S  Petera,  472,  *76;  1  Stark.  Erid. 
306.      See  Childress  o.  Cutter,  Ifi  Mo.  2i. 

*  Breton  v.  Copp,  Peake's  Caa.  30  l  Marali  v.  Collnett,  9  Eap.  S6S  ;  Uortimar  v. 
Jl'Callan.OH.  &W.  fiS. 

*  2  Dong.  693,  n.  (3). 

»  Bull.  N.  P.  247  ;  Doe  p.  Aakeir,  10  Eart,  520. 

*  Warriner  v.  Giles.  2  Stra.  954  ;  Id.  1223,  n.  (1) ;  Hkrriage  v.  Lawrence,  5  B.  & 
Aid.  144,  per  Abbott,  C.  J.  ;  Gibbon's  Caaa,  17  Howell's  St.  Tr.  810 ;  Moore's  Cass, 
Id.  864  1  OwiDgs  0.  Speed,  6  Whent.  420. 

'  Doe  B.  Seaton.  2  Ad.  t  El.  171.  178,  per  Patteson,  J. ;  Doe  t>.  Arkvrif^t,  Id.  182, 
n.,  par  DenniaD,  C,  J.  ;  Rex  ».  King,  2  T.  B.  234 ;  Ronkendorff  v.  Taylor,  4  Peters, 
849.  360 ;  Doe  v.  CsrtHright,  By.  &  H.  62. 

"  Bei  e.  Martin,  2  Campb.  100.  See,  aa  to  churcU  records,  Sawrer  v.  Baldwin,  11 
Kck.  494. 

■  Arnold  n.  Bishop  of  Bath  and  Wella,  G  Bins.  B18  :  Coombs  v.  Coether,  1  H.  A 
Ualk,  BBS. 

»  Bull.  N.  P.  248  J  1  Stark.  Erid.  201.     See  in/nt,  $  498. 

u  BulL  N.  P.  249  ;  Rex  v.  Fitzgerald,  1  Leach,  Cr.  Cas.  24  ;  Kei  v.  Bhodes,  Id. 

>.  Charl^ 
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isten;"  enrolment  of  deeds ;>*(&)  the  registen  ot  hirtba  and  of 
marriages,  made  pursuant  to  the  statutes  of  any  of  the  United 
States  ;"(o)  the  registration  of  vessels  in  the  cnatran-hooae ;  ** 
and  the  books  of  record  of  the  transactitHts  of  towns,  citr  eamt- 
cils,  and  other  municipal  bodiea.^(d)  In  short,  the  role  maybe 
considered  as  settled,  that  every  docoment  of  a  public  nature, 
which  there  would  be  an  inconvenieiice  in  removing,  and  which 
the  party  has  a  right  to  inspect,  may  be  proved  by  a  duly  antfaen- 
ticated  copy. "  (e) 

3»:  D'lsneli  p.  Jowett,  I  Ecdl  427;  BuImt  «.  Holma^  >  Eqi.  IBO ;  WallMa  *:  Cook, 
S  Eiq>.  IIT  1  JobtttOD  e.  Wkrd.  9  E*j>.  48  ;  Tompkinip.  AttofDtr-GGDenl.  1  Dov.  404  ; 
Kex  r.  Grimiroud,  1  Price,  S60  ;  Hennr  c.  Leigh,  9  Cunpb.  4M  ;  CnJted  Sntcsn. 
Jobiu.  4I>4lL  412,  4U. 

u  Hallti  s.  Thonuji,  3  B.  t  P.  1S8  ;  Bn  *.  Aiklca,  1  LeMb,  Cr.  Cw.  435. 

>*  Bull.  K.  P.  22B  ;  KioatnUy  b.  Orpe,  1  Dong.  H ;  Hutjnpv.  Bloe  HOI  Tump. 
Corp.,  9  Pick.  80. 

'*  Milford  D.  Worce*t<!r,  7  H>m.  4S  ;  Com.  tr.  Uttlcjolui.  15  Man.  IM ;  SamDO  w. 
Sebec,  3  Greeiil.  223  ;  Wpdgeimod'K  Cue,  8  Greenl.  7fi  ;  Jmcockiv.  Gillitm,  8  Unnib*, 
47  ;  Mtrtia  «.  Ganby,  3  H.  &  J.  S48  ;  Jacluon  v.  Bonbuu,  IS  Jahu.  239 ;  Jackaoa 
V.  King,  5  Cowen,  2S7  ;  Kichmond  v.  Patt^non,  S  Ohio,  368. 

1*  United  StaM  d.  Johni.  4  DrII.  415;  CoUon  v.  Bcauej,  0  GhvdL  474;  Hv-kn- 
v.  YounR,  6  N.  H.  95  ;  Coolidse  r.  K.  YoA  Firsmeo'i  Iiu.  Co.,  14  Jtduu.  308  ;  C'at- 
le»  n.  Pacific  Ini.  Co.,  1  Wrnd.  631. 

"  Ballon  B.  Nimma.  14  Maaa.  820,  821  ;  Thayer  p.  Steanu,  1  Pick.  109  ;  TbtIot 
V.  H'.nTj,  2  Pick.  401  tDeDninfi  v.  Boome,  S  Wend.  6G1 ;  Dadlej  ■.  Gnynii,  6  liov- 
rot,  2jU  ;  Buhop  v.  Cotic,  3  N.  H.  613. 

>'  Orealey  on  Erid.  115.  Ante,  i  492.  In  aome  of  the  Unit«l  Btatet,  officc-oona 
•re  made  kdmitaible  bjr  aUtnte.     Iq  Georgia,   the  cootta  an  ezpmslj  empowmd  ta 

ib)  And  inch  copiea  are  prima  faeit  Croebj,  3  Allen,  SZT)  —  jnat  M  it  ia  of  ■ 

e^iletico   oF  the   fact  that   the   deed  wai  luartgage  or  real  estate,  except  irbm  tlie 

aigned,  lealed,  mnd  delirered   bj  the  an-  peraoa  offeriSK  it  isthetiraiitceor  ja  otlia'- 

thoritf  of  the   grantor,  that  it  waa  dalj  iviae  pretoDied  to  have  the  oiieinal  in  hia 

acknowledged,  and  that  the  grantor  waa  poaseaaion  :   Eaton  d.   Campbell,  7  Hck. 

aaiwd  of  the  luid  deacrihed  in  ^e  deed.  10.     Begistera  of  birthi  and    r '-  - 


iberlain  v,   Bradley,  101  Man.   183  ;  made  pursuant  to  the  itatntea  of  any  of 

Ward  V.  Fuller.  15  i^ck.  (Maas.)  18i>.  the  United  Sutes,  are  competent  evidaioe 

(c)  Cf.  Queen's  Proctor  a.  Fry,  L.   R.  becauae  of  their  being  made  by  pnblic  «n- 

4    Prnb.    Dir.    230.      In   Shut^bnry   v.  tbority  and  under  the  sanction  of  oGGcial 

Hifltey,  133  Masa.  248,  it  via  held  that  dut^,  and  therefore  Uiey,  and  exempliGcd 

an  attexted  copy  of  the  town  record  of  h  copiea  of  them,  are  received  in  eTidence : 

marriage,  wbich  record  is  kept  by  law,  and  but  if  the  registry  in  question  «as  not 

S'vea  the  reaidence  of  the  parties,  ia  evi-  made  by  any  authority  or  aanction  of  lav, 
>nce  of  anch  rnidence ;  and  the  court  it  ia  not  admisaible  in  evidenco.  l^icker 
■nya  that  in  MusachuaetU  the  rule  that  e.  People,  117  111.  91. 
when  a  book  of  record  ia  itself  evidence,  {d)  The  derk  of  a  city  or  town  ia  Hi* 
s  certified  copy  has  the  same  effect,  ia  proper  certifying  officer  to  antbentieate 
applied  t<i  all  casea  of  record  reqnired  by  copiea  of  the  votes,  ordinances,  and  by- 
law to  be  kept  by  a  public  officer.  Tbos  laws  thereof;  and  inch  copin  are  adniia- 
it  has  been  held  that  a  certified  copy  of  a  aible  aa  prima  fadt  evidence,  when  pur- 
by-law  of  a  town,  signed  by  the  town  porting  to  be  duly  sttcsted,  without  any 
clerk,  is  proof  of  the  bv-law  without  any  veriliuation  of  the  clerk's  signature.  Com. 
siiecial  iilentificstion  of  Uie  signature  of  v.  Chase,  fl  Cuah.  248.  See  alw  People 
tbe  clerk.  Com.  v.  Chase,  S  Cnsh.  248.  c.  Minck,  7  Smith  (N.  Y.),  539. 
So,  a  copy  of  a  mortgage  or  pelsonal  pra-  (c)  Cf.  Pitttlield,  ftc.  R.  R.  Co.  r. 
perty  certified  by  the  i<>cordin|;r  officer,  ia  Harrison,  IS  III  81 ;  Raymond  «.  Loug- 
Bvideuca    of   the   mortgage   (Barnard    v.  worth,  4  McLeMi,  481. 
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§  485.  Raqolaltra  of  oBolal  obuactar.  It  iB  deemed  essential  to 
the  official  character  of  these  books,  that  the  entries  in  them  be 
made  promptly,  or  at  least  without  Buch  long  delay  as  to  impair 
their  credibility,  and  that  they  be  made  by  the  person  whose  duty  it 
was  to  make  them,  and  in  the  mode  required  by  law,  if  any  has 
been  prescribed.^  When  the  books  themselves  are  produced  they 
are  received  as  evidence,  witliout  further  attestation.  But  they 
must  be  accompanied  by  proof  that  they  come  from  the  proper 
repoeitory.^  Where  the  proof  is  by  a  copy,  an  examined  copy, 
dniy  made  and  sworn  to  by  any  competent  witness,  is  alwaya 
admissible.  Whether  a  copy  certified  by  the  officer  having  legal 
custody  of  the  book  or  document,  he  not  being  specially  appointed 
by  law  to  furnish  copies,  is  admissible,  has  been  doubted;  but 
though  there  are  decisions  against  the  admissibility,  yet  the 
weight  of  authority  seems  to  have  established  the  rule,  that  a 
copy  given  by  a  public  officer,  whose  duty  it  is  to  keep  the  origi- 
nal, ought  to  be  received  in  evidence."  (a) 

require  the  pTodaction  of  the  originals,  in  their  discretion.  Hotchk.  Dig.  p.  590.  In 
South  CarotiQK,  it  hu  bren  enacted,  that  no  foreigD  t«stimonis],  probate,  certificate, 
&c.,  under  the  seal  of  nn;  court,  uotary,  or  magiBtnit«,  shall  be  received  in  evideii'^, 
Qnleas  it  ahall  appear  that  the  like  evidence  from  this  3t«te  is  receivable  in  the  courts 
of  the  Toreign  Stats.     Statutes  at  Large,  vol.  v.  □.  15. 

1  Doe  V.  Bi-af,  8  B.  A  C.  613  -,  Walker  v.  Wingrield,  13  Voa.  443.  A  certificate 
that  a  certain  fact  appears  of  record  is  Dot  auffii:ient.  Tbe  officer  mnst  certirj  b.  trans- 
cript of  tbe  entire  record  relating  to  the  matter.  Owen  v.  Bojle,  S  Shepl.  147.  And 
thu  is  sufficient.     Farr  v.  Swan,  2  Barr,  S4S. 

"  1  Stark,  E-rid.  202  ;  Atkins  v.  Hatton,  2  Anstr.  387  ;  Armstrong  v.  Hesritt, 
4  Price,  aifl  ;  Pulley  v.  Hilton,  12  Price,  (125  ;  Sainnerton  v.  MarriuU  of  Sutford, 
3  Taunt  91  ;  Baillie  v.  Jackson,  17  Etig.  L.  ft  Eq.  131,  ID  Sim.  167.  See  supra,  §  142, 
as  to  the  nature  of  the  repository  required. 

»  United  States  «.  Perclit-mon,  7  Peters,  61,  85  (A.  D.  1833),  per  Mam  Curinm ; 
Oakesv.  Hill,  14  Pick.  442,  418;  Abbott  on  Shipping,  p.  63,  □.  1  (Story's  ed.) ; 
ITuiled  SUtes  v.  Johns,  4  Dull.  412,  415  ;  Judice  k.  Chr^tiBS,  3  Rob.  (U.)  15  ;  Wells 
T.  Compton,  Id.  171.  In  accordance  with  the  priuciple  of  this  rule  is  the  statute  of 
the  United  Stales  of  March  27.  1801  (3  LL.  U.  S.  621,  c  409  [50],  Bioren's  ed.) 
[2  V.  S.  Stats,  at  Urge  (L.  &  B.'s  edition),  2081,  by  which  it  ia  enacted,  tliat  "nil 
records  and  exemplification  a  of  ofiSce-books,  whicli  are  or  may  be  kept  in  any  public 
office  of  any  Stale,  not  appertaining  to  a.  court,  shall  be  proved  or  admitted  in  any 
other  court  or  office  in  any  other  State,  by  the  atlestatinn  of  the  keeper  of  the  said 
l«cord8  or  books,  and  the  seal  of  his  ofGce  thereunto  annexed,  if  there  ba  a  seal,  to- 

(n)  Doe  V.  Roe,  IS  Fla.  602  ;  Warner  original.  Cf.  Rag.  v.  Weaver,  L  R.  2 
e.  Hanly,  6  Md.  525.  In  England,  hyl4  Cr.  Cae.  R.  85.  Ancient  records  of  the 
A  15  Vict.  e.  99,  %  ]4>  whenever  any  book  meetings  of  the  proprietors  of  a  ton'ti, 
or  other  document  is  of  such  a  public  authenticated  with  the  sea!  of  the  town- 
nature  as  to  be  admissible  iti  evideuce  in  ship  and  testified  to  by  several  witnesses 
it«  mere  production  froni  the  nroppr  cue-  as  being  the  records  of  the  town,  and 
tody,  and  no  statute  exists  which  renders  which  are  produced  by  a  custoilian  who 
its  contents  provable  by  means  of  a  copy,  has  had  possession  of  them  as  town  records 
any  copy  thereof  or  extract  therefrom  shall  for  «  long  period,  are  admisaible,  there 
be  admisBible  in  evidence  if  it  is  proved  being  no  evidence  raising  any  presiiraplion 
to  be  an  examined  copy,  or  if  it  purports  against  their  aenuineneas.  Sanger  v, 
to  he  signed  and  certified  as  a  true  copy  Merritt,  120  N-  ¥.  114  ;  Ooodu-in  c.  Jack, 
1^  the  ofBcer  who  hM  tbe  custody  of  the  82  He.  410. 
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§  486.  FeraiBm  Uw«.  In  regard  io  foreign  laiot,  the  established 
doctrine  nov  is,  that  no  court  takes  judicial  notice  of  the  laws  of 
a  foreign  country,  but  they  must  be  proved  as  faclB.  And  the 
better  opinion  seems  to  be,  that  this  proof  must  be  made  to  the 
court,  rather  than  to  the  jury,  "For,"  obseires  Mr.  Jostice 
Story,  "all  matters  of  lav  are  properly  referable  to  the  0001% 
and  Uie  object  of  the  proof  of  foreign  laws  is  to  enable  ^  coart 
to  instruct  t^e  jury  what,  in  point  of  law,  is  the  result  <^  Hie 
foreign  law  to  be  applied  to  Uie  matters  in  controversy  before 
them.  The  court  are,  therefore,  to  decide  what  is  the  proper 
evidence  of  the  laws  of  a  foreign  country ;  and  when  evidence  is 
given  6i  those  laws,  the  court  are  to  judge  of  their  applicabilitf, 
when  proved,  to  the  case  in  hand. "'(a) 

§487.  Buna  BubjMt.  "Generally  speakii^,  authenticated 
copies  of  the  written  laws,  or  of  other  public  instruments  of  a 
foreign  government,  are  expected  to  be  produced.  For  it  is  not 
to  be  presumed,  that  any  civilized  nation  will  refuse  to  give  such 
copies,  duly  authenticated,  which  are  usual  and  necessary,  for  the 
purpose  of  administering  justice  in  other  countries.     It  cannot  be 

gether  with  ■  certificBbi  of  the  presidiTig  jnstice  of  the  court  of  the  coun^  or  distnct, 
u  the  caw  maji  be,  in  which  snch  office  is  or  may  br  kept  ;  or  of  the  Covernor,  the 
SocraUiy  of  State,  the  Chancellor,  or  the  KMper  of  the  Great  Seal  of  the  SUte.  that 
the  Baid  attastatioD  is  in  due  form,  and  by  the  proper  uSicer  ;  nod  the  said  certificata, 
ifgiTBD  by  the  praaiding  justice  of  a  conn,  shall  he  further  authenticated  by  the  cXvik. 
or  prothonolsry  of  the  (aid  court,  who  shall  certify,  under  liia  hand  and  the  aeal  of  bia 
ol9ce,  that  the  said  presiding  jtntice  ii  duly  conin'Usioned  and  qualijiad  ;  or  if  tb«  said 
certificate  be  Bireo  b;  the  Governor,  the  Secretary  of  State,  the  Cbaucellor,  or  Keeper 
of  the  Great  Seal,  it  shall  be  under  the  ajeat  Mai  of  the  State  in  which  the  said  certifi- 
cate is  msde.  And  the  said  recoitU  and  exempli flcsHona,  authenticated  as  aforesaid, 
ehall  have  such  faith  and  credit  given  to  tliem  in  every  coort  and  office  within  the 
United  Slates,  as  tbey  have  by  law  or  lUflgH  in  the  courts  or  offices  of  the  State  from 
whence  the  same  are  or  shall  be  tsken.  By  aoother  section  this  provision  is  extended 
to  the  records  end  piihlic  books,  jbc.,  of  all  the  Territories  of  the  United  Statea^  The 
earlier  American  autborittea,  Dp))osed  to  the  rule  in  the  text,  ore  in  accordance  with 
the  English  rule.  2  Phil.  Evid.  130-lS*.  Where  the  law  does  not  require  or  author- 
ize an  instrument  or  matter  to  be  recorded,  a  copy  of  the  record  of  it  is  not  admiaaiUa 
iti  evidence.  Fitler  v.  ShotweU,  7  Watta  k  Serg.  It;  Browns.  Bicks,  1  Piks.  333; 
Haile  B.  Palmer,  5  Mo.  *03. 

1  Stoiy  on  Confl.  of  Laws,  j  6S8,  and  ca««»  then  cited. 

{a)  It  i«  said  in   Etine  c.  Baker,  M    avidenoe  admitted  coniiBta  entirrW  of  • 
Ma«8.  254,  that  when  the  evidence  con-    writtei]doctiment,Btatuts,  or  judicialotHn- 
<r  the  parol  testimony  of  experts  aa    ion,  the  qneation  o'  ''~ 
"   t  ia  for  ■' 


ir  prevailing  oonstmctioa  effect  is  for  the  court  alone.     Gihaon   «, 

ota  HUtute,  or  as  to  any  point  of  unwrit-  Hannf.  Ins.  Co.,  144  Uaw.  BS.     Of.  E^ek- 

tenlaw,  the  jury  must  determine  what  the  ard  c.  Bailey,  S  Foit.  |N.  H.)lG2i  Story, 

foreign  law  is,  as  in  the  can  of  any  oon-  ConH.   of  Laws.   (RedC    ed.]    $    SS8    a. 

troverted  fact  depending  on  like  testimony.  Wilde,  J.,  in  Holman  v.  Sing,  7  kleto. 

See  aiFft,  J  49.     Hut  the  qualilicntions  of  (Maes.)  SB4,  S8S;  McConnick  v.  Ganntt, 

the  experts  or  other  questiona  of  the  com-  6   De  0.  M.  &  G.  278  ;  lobaranee  Co.  >, 

petency  of  witnesaea  or  evidence  must  be  Wn^ht,    60   VC.    522 ;    Kennaid   tr.   Ka»> 

passed  upon  by  the  court,  and  when  tlie  iwrd,  63  N.  H.  SC8. 
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presumed,  that  an  application  to  a  foreign  government  to  authen- 
ticate its  own  edict  or  lav  nil!  be  refused ;  but  the  fact  of  such 
a  refusal  must,  if  relied  on,  be  proved.  But  if  such  refusal  is 
proved,  then  inferior  proofs  may  be  admissible.'  (a)    Where  our 

>  Chnrch  v.  Hubbtrt,  S  Cnnah,  137,  383.  It  u  noir  (ettled  In  England,  npon  gnat 
considentian,  that  a  rnraign  written  liw  ma;  be  proTed  by  parol  eTidsnce  of  a  witntu 
learned  in  the  law  of  that  coanti?  ;  without  Gist  aCt«iuptini;  to  obtain  a  copy  of  the 
law  itwlf.  Baron  da  Bode  r.  Begiiiam,  10  Jur.  217.  In  thl>  caw,  a  learned  French 
adrocate  staled,  oa  his  croBB-eiamination,  that  ths  feudal  law,  which  hsil  preTailed  in 
Alsace,  was  abolished  b;  a  funeral  decree  uf  the  National  Amembly  of  Fntncs,  on  the 
1th  ot  Auput,  17SB.  Keing  asked  whether  he  had  read  that  decree  in  the  books  of 
the  law,  in  the  coaras  of  hia  stud;  of  the  law,  he  replied  that  be  had  ;  and  tbat  it  was 
]iart  of  the  history  of  the  law,  which  he  learnt  when  studying  the  law.  He  was  then 
asked  as  to  the  conteots  of  that  ilecres  ;  and  the  admiadbility  of  this  question  was  the 
point  in  judgment.  On  thla  point.  Lord  Denman,  C.  J,,  said  :  "  The  obiection  to  the 
qautioD,  iu  whaCeTer  mode  pat,  is,  that  it  asks  the  witness  to  Kire  the  contenls  of  a 
written  instrnment,  Uie  decree  of  1789,  contrary  to  a  geaetal  rale,  that  such  erideDce 


t  be  given  without  the  production  of  the  instruiuent,  or  acconntiae  fc 
my  opinion,  however,  that  question  ia  within  another  general  mle,  that  the  opinion  of 
sulfnl  and  scientilic  person*  is  to  be  reeeired  on  subjects  with  which  they  ere  cooTer- 
sant.  I  think  that  credit  must  be  giTen  to  the  o|diiion  of  lesal  men,  who  are  bound 
to  know  the  law  of  the  conntry  in  which  they  prsclLsp,  and  that  we  must  take  from 
them  the  aceonnt  of  it,  whether  it  be  the  nnwntten  law,  which  they  may  colliict  from 
practice,  or  the  written  laws,  which  they  are  also  bound  to  know,  1  spprehend  that 
the  eridence  sought  for  would  not  set  forth  generally  the  recollection  of  the  witness  of 
the  contents  of  the  inatrument,  bnt  his  opinion  as  to  the  effect  of  the  particular  law. 
The  instrument  itself  might  frequently  mislead,  and  it  might  be  neces^irj  thnt  the 
knowledge  of  the  practitioner  should  be  called  in,  to  show  that  the  sense  in  which  the 
iiistruTnent  would  be  naturally  construed  by  n  foreigner  is  not  its  tnie  legal  sense.  It 
appears  to  me  that  the  distinction  between  this  decree  and  treaties,  manorial  cuatoms, 
or  acta  of  common  council,  ia,  that,  with  regard  to  them,  there  is  no  profession  of  men 
whose  duty  it  is  to  toake  tUem  their  atndv,  and  tbat  there  is,  thereiore,  no  jierson  to 
whom  we  could  properly  resort,  as  skilfully  couTeraant  with  them.  The  cases  which 
have  been  referred  to  excite  much  leas  doubt  in  my  mlod  than  that  which  I  know  to  be 
entertained  by  one  of  my  learned  broChert,  to  whose  opinion  we  are  in  the  habit  of 
unyitig  more  respect  than  to  many  of  those  cases  which  are  most  familiarly  quoted  in 
Westminster  Hall."  He  then  cited  and  commented  an  the  cases  of  Hoehtlinck  D. 
Schneider,  3  £ap.  S8 ;  Clegs  o.  Levy,  3  Cam[ib.  188  ;  Millar  v.  Heiurick,  4  Gompb. 
155  ;  Lacon  v.  Higgins,  3  Stork.  173  ;  Gen.  Picton's  Case,  30  Howell  St.  Tr.  491 ; 
and  Uiddleton  v.  Jonverin,  2  Hogg.  Cons.  437;  and  concluded  as  follows  :  "but  I  look 
to  the  importance  of  this  quention  in  a  more  extensive  point  of  view.  Rooks  of  author- 
ity must  certainly  be  resorted  to,  a\ion  qnestiona  of  foreign  law.  Pothier,  for  instance, 
state*  the  law  of  France,  and  he  states  it  as  arising  oat  of  an  ordonnance  made  in  such 
a  year,  and  he  gives  bis  account  of  that  ordonnance  ;  and  are  we  to  say  that  that  would 
not  be  taken  as  evidence  of  the  law  of  France,  hecanse  it  is  an  account  of  the  contents 
of  a  written  document  t  Suppose  a  question  to  arise  suddenly  in  one  of  our  courts  upon 
the  state  of  the  English  law,  could  a  statement  in  Blackstonc's  Commentaries,  as  to 
what  the  law  is  on  the  sntjject,  nnd  when  it  wss  sitered  to  what  it  now  is,  lie  refused  ! 
And  it  seems  to  me  that  the  circumatance  of  the  nueetion  having  reference  to  the  period 
at  which  a  st&tute  psssed,  makes  no  ditTerence.  I  attach  the  same  credit  to  the  witneas 
giving  his  account  of  a  branch  of  the  French  law,  as  I  should  to  a  book  which  he 
might  accredit  as  a  book  of  authority  upon  the  law  of  France.  I  find  no  authority 
directly  o|iposad  to  the  admisubility  of  this  evidence,  except  some  expreasian*  mnch 

(a)  In  The  Pawaschick,  S  Low.  142,  it  tify  as  to  the  written  lew  of  Havana,  and 

was  said  that  the  written  law  of  England  to  refrvsh  his  memory  from  a  bonk  pnr- 

roay  be  proved  hy  printed  copies,  and  he  porting  to  ba,  and  winch  he  testiHed  was, 

construed  with  the  aid  of  teit-hnoks  as  th''  Spnniah  CoHp  of  Cmnmeree  in  force  in 

well  as  of  experts.      In  Barrows  r.  nown^  Hnmna.       Cf.   Mass.  Pub.  Stat    C    llSi 

B  B.  I.  449,  a  witness  wss  aliowetl  to  tes.  j  73. 
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own  goTemment  haa  promulgated  any  foreign  law,  oi  ordinaace  of 
a  public  nature,  as  authentic,  that  may,  of  itself,  be  BofiScient  evi- 
deace  of  the  actual  existence  and  terms  of  such  law  or  ordinaace.  * 
§  488.  Boms  ■nbjBot.  "  In  general,  foreign  laws  are  required 
to  be  verified  by  the  sauction  of  an  oath,  unless  thej  can  be  veri- 
fied by  gome  high  authority,  aucli  as  the  law  respects,  not  less 
than  it  respecte  the  oath  of  an  individusL>(a)  The  usual  mode 
of  authenticating  foreign  laws  (as  it  is  of  authenticating  foreign 
judgments),  is  by  an  exemplification  of  a  copy,  under  the  great 
seal  of  a  State;  or  by  a  copy  proved  te  be  a  true  copy,  by  a  wit- 
ness who  has  examined  and  compared  it  with  the  original ;  or  by 
the  certificate  of  an  officer  properly  authorized  by  law  to  give  the 
copy ;  which  certificate  must  itself  also  be  duly  autiienticated.' 
But  foreign  unwritten  laws,  customs,  and  usages  may  be  proved, 
and  indeed  must  ordinarily  be  proved,  by  parol  evidence.  The 
usual  course  is  to  make  such  proof  by  the  testimony  of  compe- 
tent witnesses,  instructed  in  the  laws,  customs,  and  usages, 
under  oath."     Sometimes,  however,  certificates  of  persons  in 

■tronger  than  the  cmbi  mmoted  or  required  ;  sad  I  find  lome  deciiiona  which  go  tbft 
-vhole  length  in  hror  of  Iti  admisubUitf  ;   for  I  see  do  distinctian  between  absolata 

froof  by  a  direct  cop;  of  the  Uir  itwif,  and  the  evidence  which  ia  now  tendeird  ;  and 
think  that  the  general  principle  to  which  I  hare  teferred  ettabliatiea  the  admisdbilltT 
ot  it"  See  10  Jur.  21S.  219  ;  a.  c.  8  Ad.  &  El.  203.  Willianis,  J.,  and  Coleridge,  J. 
concurred  in  thU  opinion.  Patteaon,  J.,  disKjUimlt,  See  also  Cocks  v.  Porday,  2  C. 
k  K.  299. 

'  Story  on  ConH.  of  Law^  {  6*0 ;  Talhot  «.  Seemao,  1  Cmnch,  88.  The  acta  of 
■tnte  of  a  foreign  ROTemment  can  onl;  be  proved  by  copies  of  auch  acta,  ptoperij 
■□thenticated.     Richnrdaon  v.  Anderson,  1  Campb.  6C>,  n.  (n). 

'  Church  f.  Hubbert.  2  Cfanch,  237  ;  Bracket!  r.  Norton.  4  Conn,  BIT  ;  Hemp- 
stead V.  Rned,  El  Conn.  480  ;  Dyer  u.  Siaitb,  12  Cohd.  S84.  But  the  ooart  may  pro- 
ceei!  on  its  onn  knowledge  of  foreign  laws,  without  the  aid  of  other  proof;  ana  its 
judgment  will  not  be  reverted  for  that  canse,  aniess  it  should  appear  that  the  court 
was  misUken  as  to  those  laws.     State  v.  Rood,  12  Vt.  S96. 

1  Church  ir.  Hubhart,  2  Ci&nch,  238  ;  Packard  u.  Hill,  2  Wend.  411 ;  Lincoln  v. 
Battelle,  6  Wend.  47G. 

'  Charch  v.  Httbbart,  2  Cmnch,  237  ;  Dalrympla  v.  Dalrymple,  a  Hagg,  Consist 
App'i,  pp.  115-144  ;  Brash  v.  Wilkins,  4  Johns.  Ch.  S20  ;  HosUn  s.-Fabrigas,  Covp. 
174.  It  ia  not  necessary  that  the  witnsss  should  be  of  the  l^ai  profession.  Rt^.  ■. 
Dent,  1  C.  &  K.  97.  But  whether  a  woman  ia  admissible  as  perilui  gvare.  lies,  l^ 
Povey,  14  Eng.  Law  ft  Eq.  B49  ;  17  Jur.  120.  And  see  Wilcocka  v.  Phillips,  Wall. 
Jr.  47.  In  Ulchif^an,  the  unwritten  law  of  foreign  State*  may  lie  proved  by  booka  ot 
reports  of  cases  adjudged  in  their  courts.  Rev.  Stat  1646,  c  102,  S  '0-  So  in  Con- 
Qi-cticut.     Bev.  Stat  1846,  tit.  1,  §  132.     And  In  Uassachusetts,  Rev.  Stat.  16Se,  c.  94, 

Leo.  (b)     And  in  Maine,  Bev.  Stat  1840,  a  183,  j  48.    And  in  Alahama,  Inge  «. 
urphy,  10  Ala.  8S5. 

(a)  Proof  of  the  written  law  of  a  for-         (b)  In   Hassachnsetts,  by  Btatnte,  fbr- 

eif^  oountiy  may  be  made  by  some  copy  eign  law,  whether  written  or  nninitten, 

of  the  law  whtcn  the  witness  can  swear  may  be  proved  as  a  fact  by  oml  evidence, 

was  recognized  aa  authoritative  in  the  for-  but  if,  on  such  evidence,  the  law  appears 

eigQ  country,  and  which  was  in  force  at  to  be  written,  the  court  may  in  its  dis- 

tbe  time.     Spaulding  B.  Vincent,  24  Vt.  cretion  dpmand  a  copy  of  it.     PobL  StaL 

em.     Cf.  The  Pawiwhick,  2  Low.  142  j  o.  IBD,  J  78. 
BoTTOWB  V.  Dowoa,  9  B.  I.  44S. 


jyCOO^^IC 


high  authority  have  been  allowed  as  evidence,  without  other 
prool "  *  (6) 

•  Storj  on  Confl.  of  Laws,  {f  641,  842 ;  Id.  99  B2B-fl40.  In  re  Donnoy,  8  HaRi^. 
Ecd.  767,  769  ;  liax  v.  Piutun,  SO  HoweU's  SuU  Tiials,  515-673  ;  The  Diana,  t  Dods. 
95,  101,  102.  A  copy  of  the  uoiIk  of  laws  of  a  foreign  Luiion,  printed  by  order  ot  the 
foreifpi  gorernment.  it  seems,  la  not  ailmissible  evidenra  of  iboae  Uwa ;  but  they  must 
be  prove.i,  as  stated  in  the  text  Cliauoiue  v.  Fowler,  3  Wend.  173  ;  Hill  e.  Paokard. 
6  Wend.  375, 384, 3SB.  But  see  Cnited  States  v.  Glass  Ware,  i  Law  Bepol-ter,  36,  where 
Betts,  J.,  held  the  contrary  ;  the  printed  book  having  bern  purchased  of  the  Queen's 
priuler.  See  slao  Farmei-a'  and  Mechanics'  Bank  ti.  Wt1^1,  Id.  37  s.  P.  (c)  In  regard 
to  the  effect  of  foreign  laics,  it  ia  generally  agreed  that  they  are  to  govuru  CTsrywhei'e, 
so  far  as  may  concern  the  validity  and  interpretation  of  all  conlracta  made  under  or 
with  resiieot  to  them  ;  where  the  contract  is  not  coiitrary  to  the  laws  or  policy  of  the 
country  lu  which  the  remedy  is  sought.  An  execplion  has  been  aduiitti^  in  the  case  of 
foreign  renmiit  laai ;  of  which,  it  is  said,  the  court*  will  not  take  notice,  and  which  will 
not  be  allowed  to  invalidate  a  contract  made  for  the  express  purpose  of  violating  them. 
This  exception  has  ohtnineil  place  upon  Che  anjiposed  authority  of  l^ord  Hai'dwicke,  in 
Boucher  V.  Lawson,  Ciu.  temp.  Hanlw.  89,  191,  and  of  l^ird  Maiisheld,  ia  Planch^  v. 
Fletcher,  1  Dong.  252.  But  in  the  former  of  these  cases,  which  was  that  of  a  shipment 
of  gold  in  Portngal  to  be  delivered  in  London,  though  the  exportation  of  gold  waa 
forbidden  by  the  laws  iif  Portugal,  the  judgment  was  nght  on  two  grounds :  tirat.  I<e- 
CAoae  the  foreign  law  was  contrary  to  the  policy  and  interest  of  Fngiand,  where  bullioa 
was  very  moch  needed  at  that  time  ;  and,  secondly,  because  the  contract  was  to  be  pei'- 
formed  in  England ;  and  the  rule  is,  that  the  law  of  the  place  of  ptrformnnix  is  (« 
govern.  The  Tatter  of  theae  cases  was  ui  action  on  a  ]iolicy  of  insurance,  on  a  voyage  Co 
Nantz,  with  liberty  to  tonch  at  Oatend  ;  the  vessel  being  a  Swedish  bottom,  anil  the  voy- 
age lieing  plainly  intended  to  introduce  into  France  English  goods,  on  which  duties  were 
high,  as  Dutch  goods,  on  which  much  lower  duties  were  charged.  Here,  too,  the  French 
law  of  high  countervailing  duties  was  contrary  t<i  British  interest  and  policy  ;  anil 
moreover,  the  French  ministry  were  understood  to  connive  at  this  course  of  trade,  the 
•ap[dy  of  auch  goods  being  Decsasary  for  French  conaumptioD.      Both  theae  cases, 

Wright  P.  Cnrtwright,  28  W.  K.  684.  In 
New  Hampshire,  an/  person  apiwaring  to 
the  Court  to  be  sufficiently  mialifl 
testify  to  the  law  of  another  t 
Hall  V.  t'oatello,  48  N.  H.  178.  And  in  a 
le  rjaallGcations  of  a  witness  to  testify  later  case  in  that  State,  it  was  lield  that 
as  to  foreign  laws  is  for  the  Court.  It  has  experienced  lawyers  of  another  State  may 
been  said  that  only  a  professional  man  be-  be  summoned  as  ivitnesses  to  prove  the  laws 
longing  to  the  country  whose  laws  are  in  of  their  State,  and  their  testimony  may  lie 
question,  or  one  holding  an  officisi  posi-  corro1>oi'nted  hy  the  {lacJeions  of  courts 
tion,  and  therefore  presumed  to  have  and  the  statutes  of  the  State.  Kennanl  v. 
knowledge,  is  competent  as  an  expert  in  Kennard,  63  N.  H.  308.  And  further, 
such  cases.  Susaex  Peerage  Case,  11  C.  that  foreign  unwritten  hiw,  including  the 
4F.  134.  A  Roman  Catholic  bishop  ia  com-  prevailing  eonstniction  of  a  foreign  stal- 
petent  on  nuestions  of  the  matrimonial  law  ute,  may  lie  proved  by  competent  wit- 
ot  Rome  (lliid.1;  and  a  French  vice-consul  nesses.  Jenne  v.  Harrisville,  63  N.  H. 
WMpermittedbyLd.Tentenien  to  testify  as  40S.  And  to  the  same  effect  ia  American 
to  the  law  of  France.  Lacon  o,  Higgina,  3  L.  Ins.  Co.  v.  Rosenagle,  77  Pa.  St.  607. 
Stark.  178.  ButthelawofonecoiintrycaD-  (c)  Charlotte  u.  Chouteau,  S3   Mo.  194. 

not  be  proved  by  one  who  has  learned  of  it  A  copy  of  the  Code  OioUe,  purporting  to 
only  in  a  nnivaraity  of  another  (Bristoir  have  been  printed  at  the  royal  press  in 
a.  Sequeville,  5  Ex.  275 ;  In  the  Goods  of  Paris,  and  to  be  presented  by  the  keeper 
Booelli,  L.  R.  1  Prob.  Div.  69),  nor  bra  of  the  seals  to  the  Supreme  Conrt  of  the 
mere  merchant,  however  ample  may  be  hia  United  States,  is  admissible  in  evidence, 
knowledge,  Susaex  Peerage  case,  tupra,  Eunia  c.  Smitli,  14  How,  (U.  S.)  tOO.  So 
Nor  is  an  English  barrister,  practiaing  is  n  copy  which  a  witneu  can  swear  iji  re- 
before  the  Jn^iiclal  Cniamitlse  of  the  Privy  cognized  as  authoritative  in  the  foreicn 
Council,  which  is  the  court  of  appeal  for  cmntry.  Spaulding  v.  ViaccDt,  24  Vt, 
Canada,  an  expert  in  C;inadiBli  law.    Cart-    501. 


Pd.yGoogIe 


§  489.  Inter-State  raUttoaa.  The  relations  of  the  UmUd  State* 
to  each  other,  in  regard  to  all  matters  Dot  Bnrreudered  to  the  gen- 
eral govemmeiit  by  the  national  conatitutioD,  are  thoee  ai  foreign 
Statet  in  dote  friendship,  each  being  Borereign  and  independent.' 
Upon  strict  principles  of  evidence,  therefore,  the  laws  and  public 
documenta  of  one  State  can  be  proved  in  the  courts  of  another 
only  as  other  foreign  laws.  And,  accordingly,  in  some  of  the 
States,  Buch  proof  has  been  required.'  (a)  But  the  courts  of  other 
States,  and  the  Supreme  Court  of  the  United  States,  being  of  opin- 
ion that  the  connection,  intercourse,  and  constitutional  ties  vhicb 
bind  together  Uiese  several  States  require  some  relaxation  of  the 
strictness  of  tiiis  rule,  have  accordingly  held  that  a  printed  vol- 
ume, purporting  on  the  face  of  it  to  contain  the  laws  of  a  sister 
State,  is  admissible  as  prima  facie  evidence,  to  prove  the  statute 
laws  of  that  State.'    The  act  of  Congress  respecting  the  esem- 

thererore,  may  well  Uand  on  the  diwuid  «(  the  admitted  qnalifieatton  of  tbe  general 
rule  ;  and  the  brief  geDeral  obseiraUDiu  of  those  learned  Jodges,  if  correctly  r«|M>rted, 
may  be  renrded  ai  AUer  dieUt.  But  it  ahonld  be  Temambered,  that  the  language  of 
the  learned  jadgea  eaema  to  import  nothing  mora  than  that  conrti  will  not  tait  notice 
of  foreign  reTenne  lawa  ;  and  aoch  eeema  to  have  been  the  view  of  l^rd  Deninan,  in 
the  recent  ease  of  ijpence  v.  Ghodwick,  11  Jur.  Hi,  where  he  nid  :  "  We  are  Not  boniiA 
to  take  notice  of  the  revenne  laws  of  a  foraun  coantry ;  bat  if  wc  an  informed  of 
them,  that  ia  another  caae."  And  aee  10  Q.  B.  GI7.  The  exception  alludpd  to  vai 
tacitly  diaappnved  by  Lord  Esnyon,  in  Waymell  et.  Eaed,  S  T.  B.  C98,  and  is  eifjicitly 
coDdeiDDed  ae  not  founded  in  le^  or  moral  principle,  bj  the  beat  modem  juriita.  See 
Vattel,  b.  2,  c.  S,  j  64  ;  Id.  c.  6,  }  72  ;  Potbier  on  Aranrance,  n.  58  ;  Marshall  on 
Inii.  pp.  G»-fll  (2d  ed.)  ;  1  Chitty  on  Comm.  k  Manuf.  pp.  83,  8i  ;  S  Kent,  Comm. 
268,  267;  Story,  Confl.  Uwa,  %  267;  Stoty  on  BUJs,  {  136 ;  Story  on  Agency,  jj  197, 
%ii,  a.  (2d  ad.). 

1  Infra,  %  60*. 

»  Bmckett ».  Norton,  4  Conn.  617,  681 ;  Hempatead  r.  Reed,  6  Conn.  480  ;  Pack- 
aid  e.  Hill,  2  Wrnd.  411. 

■  Young  u,  Bank  of  Alexandria,  4  Cnuich,  8S4,  S38  :  Thompson  v.  Muner,  1 
Dell.  4SS,  4S3  ;  Biddis  o.  James,  S  Binn.  S21,  327  ;  Mullerv.  Morris,  2  Barr,  85; 
Raynham  v.  Canton,  3  Pick.  293,  396  ;  Kean  v.  Rice,  IS  S.  &  O.  203  ;  State  v.  Sude, 
1  D.  L'hipm.  303  ;  Comparet  o.  Jemegau,  6  Blackf.  376  ;  Taylor  v.  Bank  of  Ulinoia, 
7  Monroe,  685;  Taylor  n.  Bank  of  Alexandria,  6  Leigh,  471;  Clarke  e.  Bnuk  of  Miasis- 
aippi,  6  Eng.  616  ;  Allen  v.  Watson,  2  Hill  (S.  C),  319;  Hale  v.  Row,  2  Pennington, 
691.  But  see  Van  Buskirk  b.  Unlock,  3  Harrison,  185,  amira.  In  some  States,  the 
rale  stated  in  the  text  has  been  expr«B8ly  enacted.  See  Connecticut,  Rev.  Stat.  1818, 
tit  1,5131;  Michigan,  Rev.  SUt  1846,  c.  103,  §78;  Miasisaippi,  Hiitchins.  Dig.  1S48, 
c.  60,  art  10 ;  Miseonri,  Rev.  Stat.  1846,  c.  69,  SS  4-6  ;  Wibconsiu,  Rev.  But.  1849, 
e.  98,  S  54  ;  Maine,  Rev.  Stat.  1340,  o.  133,  S  47  ;  Maseachiisetts,  Rev.  Stat.  1S36, 
e.94,  S6»;(£]  New  York,  Sut.  1848,  c.  313  ;  Florida,  Thomps.  Dig.  p.  324  ;  Kean  t. 

(a)  Cf.  aa  to  mode  of  authentication,  Barnes,  EO  Ala.  260;  Martin  b.  Payne,  11 

Btce'a  Saccesaion,  21  Ia.  An.  614.  Tex.  2S3 ;  Herrifield  *.  RobMna,  B  C-ray, 

{b)  8uoh  copies  ara  admitted  in  Haaw-  ISO.     Where  the  statute  admitted  copie* 

chnsetts  if  purportins  to  tie   published,  published    by  anthonty    of   the   "State 

under  the  authority  or  the  State  ftovem-  government'  of  another  State,  it  waa  hetd 

ment,  or  it  commonly  admitted  and  raad  that  a  copy  purporting  to  be  printed  by 

aa  evidence  in  tbe  conrta  of  that  State.  "  order  of  the  OoTemor  "  was  adminible. 

Pnb.  Stat,   c  169,   g  71 ;  Ashley  o.  Root,  Wilt  v.  Cutler,  88  Mich.  189.     Cf.  PwiOe 

4  Allen,  504.     Similar  ntatataa  exist  gen-  Pneumatic  Oaa  Co.  b.  Wheeloek,  44  N.  V. 

wally  Uk  the  Onited  StAtea.     Clanton  «.  Saper.   Ct.  566.      In   Masnohiuetta,  tin 
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plification  of  public  office  books  *  is  not  understood  to  exclude  any 
otber  modes  of  authentication  vbich  the  courts  may  deem  it 
proper  to  admit'  And  in  regard  to  the  laws  of  the  States,  Con- 
gress has  provided,"  under  the  power  vested  for  that  purpose  by 
the  constitution,  that  the  acts  of  the  legislatures  of  the  sever^ 
States  shall  be  authenticated  by  having  the  seal  of  their  respec- 
tive States  affixed  thereto;  but  this  method,  as  in  the  case  of 
public  books  just  mentioned,  is  not  regarded  as  exclusive  of  any 
other  which  the  States  may  respectively  adopt.''  (c)  Under  this 
statute  it  is  held^  that  the  seal  of  the  State  is  a  sui&cieut  authen- 
tication, without  the  attestation  of  any  officer  or  any  other  proof ; 
and  it  will  be  presumed  prima  facie  that  the  seal  was  affixed  by 
the  proper  officer.* 

§  490.  Rfllattoaa  of  BtatM  to  UnlteA  BUtM.  The  reciprocal 
relatiom  between  the  national  government  and  the  several  Statet, 
comprising  the  United  States,  are  not  foreign  but  domestic 
Hence,  the  courts  of  the  United  States  talce  judicial  notice  of  all 
the  public  laws  of  the  respective  States  whenever  they  are  called 
upon  to  consider  and  apply  them.  And,  in  like  manner,  the 
courts  of  the  several  States  take  judicial  notice  of  all  public  acts 
of  Oongress,  including  those  which  relate  exclusively  to  the  Dis- 
trict of  Columbia,  without  any  formal  proof,'  But  private  stat- 
utes must  be  proved  in  the  ordinary  mode.' 

§  491.  AdmlMtbUttj  and  aSvot  of  pnbUo  dooomMita.  We  are 
next  to  consider  the  admigtiHlitif  and  effect  of  the  public  docu- 
ments we  have  been  speaking  of,  as  instruments  of  evidence. 
And  here  it  may  be  generally  observed,  that  to  render  such  docu- 

Bicc^  12  3.  *  R.  308 1  North  Otrolin^  Rev.  Sut  1887,  c.  H,  i  4.  The  ccmmon  Ikv 
of  a  lister  State  maf  be  shown  by  the  books  of  nports  of  s^jui^d  cosea,  sccreditad  in 
that  State.     Inse  v.  Mnrphy,  10  Ala.  S35. 

*  SUt.  Msrch  27,  J804,  cited  lupra,  }  US. 

*  Sea  casea  cited  lupra,  a,  (2). 

'  Stat.  May  28.  17B0.  1  LL.  U.  S.  c.  SS  [111  p.  103  (Biomn's  ed,)  [1 U.  8.  Stat  st 
L.tKa{L.  4  B. 'fled.),  1221 

'  LoChrop  a.  Blake,  3  Barr,  WS. 

■  United  States  v.  Amedy,  11  Wheat.  892;  United  States  v.  Johns,  i  Dall.  412; 
Stale  *.  Carr,  G  N.  H.  397. 

>  OwiiiBB  •.  Hull,  9  Peters,  S07  ;  Hinde  v.  Yatlier,  G  Peters,  SSS ;  Toon);  «,  Bank 
of  AlexaoiMa,  4  Crunch,  3S4,  8S8  ;  Canal  Co.  ».  Railroad  Co.,  1  0.  &  J.  1,  03. 

*  Leland  v.  Wilkinson,  6  Peters,  317. 


r.  H.  Clay  Coal  Compsnj,  SO 
B.  Bartlett.  13  Orny,  244  ;  Cragin  o.  Lam-  Pa.  St  SOS.  is  to  the  seat,  of.  Flak  a. 
kin,  7  AJlen,  395  ;    .Amei  p.  McCsmber,     Woodnifl;  IS  IIL  16. 
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ments,  when  properly  authenticated,  admissible  in  evidence,  their 
contents  must  be  pertinent  to  the  issue.  It  is  also  necessary 
that  the  document  be  made  by  the  person  whose  duty  it  was  to 
make  it,  and  that  the  matter  it  contains  be  such  as  belonged  to  his 
province,  or  came  within  his  official  cognizance  and  observation. 
Documents  having  these  requisites  are,  in  general,  admissible  to 
prove,  either  prima  facie  or  conclusively,  the  facts  they  recite. 
Thus,  where  certain  publie  statutes  recited  that  great  outrages  had 
been  committed  in  a  certain  part  of  the  country,  and  a  public 
proclamation  was  issued,  with  similar  recitals,  and  offering  a 
reward  for  the  discovery  and  conviction  of  the  perpetrators,  these 
were  held  admissible  and  sufficient  evidence  of  the  existence  of 
those  outrages,  to  support  the  averments  to  that  effect  in  an  in- 
formation for  a  libel  on  the  government  in  relation  to  them. '  So, 
a  recital  of  a  state  of  war,  in  the  preamble  of  a  public  statute,  la 
good  evidence  of  its  existence,  and  it  will  be  taken  notice  of  with- 
out proof;  and  this,  whether  the  nation  be  or  be  not  a  party  to  the 
war.'  So,  also,  legislative  resolutions  are  evidence  of  the  public 
matters  which  they  recite.*  The  journals,  also,  of  either  House 
are  the  proper  evidence  of  the  action  of  that  House  upon  all  mat- 
ters  liefore  it*  The  diplomatic  correspondence  communicated  by 
the  President  to  Congress,  is  sufficient  evidence  of  the  acts  of  for- 
eign governments  and  functionaries  therein  recited.'  Xforeign 
declaration  of  war  is  sufficient  proof  of  the  day  when  the  state  of 
war  commenced.'  Certified  copies,  under  the  hand  and  seal  of 
the  Secretary  of  State,  of  the  letters  of  a  public  agent  resident 
abroad,  and  of  the  official  order  of  a  foreign  colonial  governor 
concerning  the  sale  and  disposal  of  a  cai^  of  merchandise,  have 
been  held  admissible  evidence  of  those  transactions.^  How  far 
diplomatic  correspondence  may  go  to  establish  the  facta  recited 
therein  does  not  clearly  appear;  but  it  is  agreed  to  be  generally 
admissible  in  all  cases,  and  to  be  sufficient  evidence,  whenever 
the  facts  recited  come  in  collaterally,  or  by  way  of  introductory 


1  Rex  ».  Sottoo,  4  H.  ft  S.  582. 

'  Rex  V.  De  BerengFr,  3  M.  k  S.  67,  S9.    See  also  Braceu  NoM  College  g.  BUhop 
of  Salislmry,  4  Taunt.  831. 

'  Rex  B.  Franchlin,  17  HoweU'e  St  Tr.  (137. 

*  Jonrs  V.  lUndsll,  Cowp.  17  ;  Root  v.  King,  7  Cowen,  618 ;  Spanglor  ».  Jacobf, 

Hill'  see. 

'  >  Bfidctifr  V.  United  Ini.  Co.,  7  Johns.  S8,  51 ;  Talbot  v.  Sstrnxn,  1  Crencli,  I,  S7, 


'.  Cabot,  8  Dall.  IS,  23.  89-41. 
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averment,  and  are  not  the  principal  point  in  issue  before  t^e 
jury.  *  (a) 

§  492.  Oovernment  gaMtte.  The  government  gazette  is  admia- 
sible  and  sufficient  evidence  of  such  acts  of  the  executive,  or  of 
the  government,  as  are  usually  announced  to  the  public  through 
that  channel,  such  as  proclamations,^  and  the  like.  For,  besides 
the  motives  of  self-interest  and  official  duty  which  bind  the  pub- 
lisher to  accuracy,  it  is  to  be  remembered,  that  intentionally  to 
publish  anything  as  emanating  from  public  authority,  with  knowl- 
edge that  it  did  not  so  emanate,  would  be  a  misdemeanor.  ^^  But, 
in  regard  to  other  acts  of  public  functionaries,  having  no  relation 
to  the  affairs  of  government,  the  gazette  is  not  admissible 
evidence. "  (6) 

§  493,  oSoial  regiatan.  In  regard  to  official  regiatera,  we  have 
already  stated^  the  principles  on  which  these  books  are  entitled 
to  credit ;  to  which  it  ia  only  necessary  to  add,  that  where  the 
books  possess  all  the  requisites  there  mentioned,  they  are  admis- 
sible as  competent  evidence  of  the  facts  they  contain.  But  it  is 
to  be  remembered  that  they  are  not,  in  general,  evidence  of  any 
facts  not  required  to  be  recorded  in  them,^  and  which  did  not 
occur  in  the  presence  of  the  registering  officer.  Thus,  a  parish 
register  is  evidence  only  of  the  time  of  the  marriage,  and  of 
its  celebration  de  facto ;  for  these  are  the  only  facts  necessarily 
within  the  knowledge  of  the  party  making  tlie  entry.^  So,  a 
register  of  baptism,  taken  by  itself,  is  evidence  only  of  that  fact; 
though  if  the  child  were  proved  aliunde  to  have  then  been  very 
young,  it  might  afford  presumptive  evidence  that  it  was  born  in 
the  same  parish.^  Neither  is  the  mention  of  the  child's  a^  in 
the  register  of  christenings  proof  of  the  day  of  his  birth,  to  sup- 

■  RftdcliffD.  United  Ins.  Co.,  7  Johns.  61,  parEent,  C.  J. 

*  Bex  V.  Hole,  6  T.  R.  43S,  44S  ;  Attorney-Geaeral  v.  Thenkstone,  8  Price,  89; 
tapTO,  S  4S0,  and  eases  uited  in  note  ;  Gen.  Picton'a  Case,  30  Hovell's  St  Tr.  493. 

"  3  Phil.  Evid.  108. 

"  Kei  B.  Hnlt,  B  T.  li.  443,  per  Ld.  Zenyon. 
1  Supra,  §S  483-485. 

*  Filler  F.  Sbotwell,  7  Watta  &.  Serg.  1*;  Brown  v.  Hicks,  I  Pike,  232;  Haile  t>. 
Palmer.  B  Mo.  403  ;  tuprrt,  §  48a. 

■  Doe  t>.  Bampa,  1  M.  &  Rob.  SSS,  389.  As  to  the  kind  of  books  which  may  ha  read 
u  registers  of  marrifli^,  t«e  2  Phil.  Erid.  112-114. 

*  Rex  V.  North  PethartoB,  S  B.  &  a  COS ;  CUrk  v.  Trinity  Charoh,  G  Wntta  & 


(n)  StnrU  o.  Frecci^  L.  R.  12  Oh.  Div,  u  to  such  fscts  ns  it  was  his  duty  to  re- 

411.    The  SBnle  case   holds  tlint  nfliuisl  cord,  citing  Chnmhen  t>.  Bemn^coni,  1  C. 

docanients,  when  they  are  admissible  as  M.  &  K.  347.  See  anU,%  152,  nnd  notes. 
the  declarations  of  a  deeessed  pi'rsoH  mmle  (i)  Brundred  u.  Del  Hoyo,  20  N.  J.  L, 

in  the  conrse  of  his  duty,  are  erideui;e  only  S2S. 
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port  a  plea  of  infancy. "(a)  In  all  these  and  Himilar  cases  the 
register  is  no  proof  of  the  identity  of  the  parties  there  named 
with  the  parties  in  controversy;  but  the  fact  of  identity  must  be 
established  by  other  evidence.^  It  is  also  necessary,  in  all  these 
cases,  that  the  register  be  one  which  the  law  requires  should  be 
kept,  and  tliat  it  be  kept  in  the  manner  required  by  law.^  Thus, 
also,  the  registers  kept  at  the  navy  office  are  admissible  to  prove 
the  death  of  a  sailor,  and  the  time  when  it  occm-red,^  as  well  aa 
to  show  to  what  ship  he  belonged,  and  the  amomit  of  wages  due  to 
him.^(&)  The  prison  calendar  is  evidence  to  prove  the  date  and 
fact  of  the  commitment  and  discharge  of  a  prisoner.  ^^  The  books 
of  asaessment  of  public  taxes  are  admissible  to  prove  the  asaesa- 
ment  of  the  taxes  upon  the  individuals,  and  for  the  property 
therein  mentioned.*^  (c)    The  books  of  municipal  corporations  are 

*  Barghart  e.  Angeratain,  6  C.  &  P.  SSO.  See  slso  Bex  v.  ClnphaTo,  4  C.  A  P.  39  ; 
HuBt  r,  Ce  Meanrier,  1  Coi,  Eq.  aZB  ;  Childress  v.  Ciittsr,  18  Mo.  21. 

'  Birt  V.  Barlow,  1  Dodx-  170 ;  Bain  v.  HaaoD,  I  C.  A  P.  202,  and  u.  ;  Wedgwood'i 
Cue,  S  Oreenl.  7G.     As  to  proof  of  identity,  see  anU,  %  38,  □. 

'  See  the  cages  cited  tupra,  {  484,  n.  (101  ;  Newhsm  v.  Kaithb;,  I  Phillim.  SIS. 
Therefore  the  books  of  the  Fleet  and  of  a  WeBlByaii  thsjiel  hava  bean  rajectod.  Read 
r.  Passer,  1  Eap.  213  ;  WhLttiick  v.  Wfttera,  4  C.  4  P.  87fi.  U  ie  wid  that  a  eopv  of 
a  register  of  haptiatn,  kept  in  the  island  of  Gaemsej,  is  not  admissible  ;  for  which  Uoet 
V.  La  Meaarier.  I  Coii,  t^.  S7S,  is  cited.  Bnt  ue  report  of  that  case  ia  abort  and 
obacure  ;  and,  for  ansht  appearing  to  the  contrary,  the  register  was  rejecteil  only  as  not 
competent  to  prove  the  age  of  the  person.  It  is  also  said,  on  the  authority  of  Leader 
V.  Barry,  1  Esp.  35S.  that  a  copy  of  a  roister  of  a  foreign  chapel  ia  not  evidence  to 

Srove  a  marriage.  But  this  point,  alsoj  la  very  briefly  reported,  in  three  linn  ;  and  it 
oes  not  appear  bat  that  the  ground  of  the  rejection  of  the  register  was  that  it  was  nut 
authorized  or  required  to  be  kept  by  the  lawa  of  France,  where  the  marriage  was  cele- 
brated ;  namely,  in  the  Swedieh  ambaaaador's  chapel,  in  Paiis.  And  sncb,  probably 
enough,  was  the  fact.  Subsequently  an  aiamined  copy  of  a  register  of  marriasea  in 
Barbadoes,  has  been  admitted.  Cnod  t>.  Cood,  I  Curt.  75fi.  In  the  United  StatM,  u 
authenticated  copy  of  a  foreign  register,  legally  kept,  ia  admissible  in  evidence.  Kings- 
ton IT.  Lesley,  10  S.  &  R.  383.  339. 

«  Wallace  V.  Cook,  fi  Esp.  117  ;  Barber  o.  Holmes,  S  Esp.  ISO, 

*  Re^c  V.  Fitzgerald,  1  l.each.  Cr.  Can.  24 ;  Rei  B.  Rhodes,  Id.  2!). 

w  Salte  V.  Thomas,  3  B.  4  P.  188 ;  Res  «.  Aicklea,  1  Leach.  Cr.  Caa.  436. 

l>  Doe  V.  Seaton,  2  Ad.  4  El.  178  ;  Doe  v.  Arkwrigbt,  Id.  182.  n.  ;  Rex  s.  King,  8 
T.  R.  234  ;  Ronkendorff  E>.  Taylor,  4  Patem,  S4S,  SSO.  Soch  books  are  also  prima  fiicU 
eridonce  of  domicile.     Uoe  d.  Cartwright,  Ry.  4  U.  62  j  1  C.  fc  P.  218. 


under  a  law  which  rrquirea  the  register  to  the  L'^ne  being  the  settlemtnt  of  a  pauper 

enter  all  the  births  in  his  parish,  evidence  widow  of  a  solilier  deceased,  a  book  printed 

of  the  date  of  birth   eicept  so  far  aa  it  bv  the  adjaCant-general,  under  a   raaolve 

shows  that  the  person  was  bom  before  the  of  the  legisIatDre,  was  admitted  in  evj- 

date  of  the  entry.    In  re  Wintle,  L.  R.  S  dence,  on  the  isana  of  residence,  it  cod- 

£q.  373.  taining  an  entry  of  the  deceased  soliiier'a 

[h)  The  record  kept  by  a  person  em-  name  ns  one  of  a  regiment,  with  the  addi- 

ployed  in  the  Signal  Service  is  evidence  of  tion  "  fteaideneeor  place  credited  to  North- 

those  facta  which  it  ia  bis  duty  to  record.  horoMgh."     The  admissibility  of  this  book 

Evanston  v.  Onnn,  SS  U.  9.  660.     So  are  as  a  nuMic  document  is  obviont.     The  en- 
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evidence  of  the  elections  of  their  officers,  and  of  other  corporaie 
acts  there  recorded. ''(tj)  The  books  of  private  corporations  are 
admissible  for  similar  purposes  between  members  of  the  corpora- 
tion, for  as  between  them  the  books  are  of  the  nature  of  public 
books,"  And  all  the  members  of  a  company  are  chargeable  with 
knowledge  of  the  entries  made  on  their  books  by  their  agent,  in 
the  course  of  his  business,  and  with  the  true  meaning  of  those 
entries,  as  understood  by  him."  But  the  books  cannot^  in  gen- 
eral, be  adduced  by  the  corporation  in  support  of  ita  own  claims 
against  a  stranger.'' 

§  494.  Ship's  reglatmr.  The  regittry  of  a  ship  is  not  of  the 
nature  of  the  public  or  official  registers  now  under  considera- 
tion, the  entry  not  being  of  any  transaction  of  wnich  the  public 
officer  who  makes  the  entry  is  conusant.  Nor  is  it  a  document 
required  by  the  law  of  nations,  as  expressive  of  the  ship's  na- 
tional character.  The  registry  acts  are  considered  as  institutions 
purely  local  and  municipal,  for  purposes  of  public  policy.  The 
register,  therefore,  is  not  of  itself  evidence  of  property,  except  so 
far  as  it  is  confirmed  by  some  auxiliary  circumstance,  showing 
that  it  was  made  by  the  authority  or  assent  of  the  person  named 
in  it,  and  who  is  sought  to  be  charged  as  owner.  Without  such 
connecting  proof,  the  register  has  been  held  not  to  be  even  prima 
facie  evidence,  to  charge  a  person  as  owner;  and  even  with  such 
proof,  it  is  not  conclusive  evideuce  of  ownership ;  for  an  equi- 
table title  in  one  person  may  well  consist  with  the  documentary 
title  at  the  custom-house  in  another.  Where  the  question  of 
ownership  is  merely  incidental,  the  register  alone  has  been 
deemed  sufficient  prima  facie  evidence.  But  in  favor  of  the 
person  claiming  as  owner  it  ia  no  evidence  at  all,  being  nothing 
more  than  his  own  declaration.' 

§  495.  Ship's  log-book.  A  skip's  log-hook,  where  it  is  required 
by  law  to  be  kept,  is  an  official  register,  so  far  as  regards  the 
transactions  required  by  law  to  be  entered  in  it;  but  no  further. 

^  Rei  V.  Hnrtin,  2  Campb.  100. 

>*  UurrUge  v.  LawreoM,  3  B.  ft  Aid.  144  ;  Gibbon's  Citse,  17  Howell'B  St.  Tr.  810. 

"  Allen  V.  Coit,  6  Hill  <N.  Y.).  818. 

»  London  v.  Lynn,  1  H.  Bl.  214,  n.  U)  ;  Commonwealth  v.  Woelptr,  3  S.  &  R  29  ; 
Highland  Tumpite  L'o.  d.  McKean,  10  Johns.  154. 

>  3  Kent,  Comm.  149,  150  ;  Weston  v.  Penninian,  1  MsMD,  SOS,  SIS,  per  Story.  J. ; 
Bixbj  «.  Franklin  Ins.  Co..  S  Pick.  86 ;  Colson  d.  BoQlef,  e  Green].  474 :  Abbott  od 
Shipping,  pp.  83-66  (Story's  e^.  and  Dotes);  Tinklerr. Walpole,  14  East,  226;  Mclver 
V.  Humble,  16  Eaat,  166  ;  Fraser  d.  Hopkins,  2  Taunt.  6  ;  Jonea  v.  Pitcher,  3  Stewart 
A  Porter,  136. 

was  credited,  becanse   it  iraa  one  of  the         (d)  Halleck    v.   Boylston,   117    Hua- 
facta  which  the  refulve,  under  which  the    480. 
book  was  priuted,  called  ia.: 
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Thus,  the  act  of  Gongreas^  provides,  that  if  any  seaman  who  has 
signed  the  ehippiag  articles  shall  abaent  himself  from  the  ship 
without  leave,  an  entry  of  that  fact  shall  be  made  in  the  log-book, 
and  the  seaman  will  be  liable  to  be  deemed  guilty  of  desertion. 
But  of  this  fact  the  log-book,  though  an  indispensable  document, 
in  making  out  the  proof  of  desertion,  in  order  to  incur  a  forfeiture 
of  wages,  is  never  conclusive,  but  only  prima  facie  evidence,  open 
to  explanation,  and  to  rebutting  testimony.  Indeed,  it  is  in  no 
sense  per  se  evidence,  except  in  the  cases  provided  for  by  statute ; 
and  therefore  it  cannot  be  received  in  evidence,  in  favor  of  the 
persons  concerned  in  malting  it,  or  others,  except  by  force  of  a 
statute  making  it  so ;  though  it  may  be  used  against  any  persons 
to  whom  it  may  be  brought  home,  as  concerned  either  in  writing 
or  directing  what  should  be  contained  therein.8(ffl) 

§  496.  RequUltaa  of  ofDcial  chaiaotor.  To  entitle  a  book  to  the 
character  of  an  oflicial  register,  it  is  not  necessary  that  it  be  re- 
quired by  an  express  statute  to  be  kept;  nor  that  the  nature  of 
the  oifice  should  render  the  book  indispensable.  It  is  sufficient, 
that  it  be  directed  by  the  proper  authority  to  be  kept,  and  that  it  be 
kept  according  to  such  directions.  Thus,  a  book  kept  by  the 
secretary  of  bankrupts  by  order  of  the  Lord  Chancellor,  was  held 
admissible  evidence  of  the  allowance  of  a  certificate  of  bank- 
ruptcy, '  (6)  Terriers  seem  to  be  admitted  partly  on  the  same 
principle ;  as  well  as  upon  the  ground,  that  they  are  admissions 
by  persons  who  stood  in  privity  with  the  parties,  between  whom 
they  are  sought  to  be  used.' 

§  497.  Hiitcirloal  works.  Under  this  head  may  be  mentioned 
hooki  and  chronicler  of  puhUe  history,  as  partaking  in  some  degree 
of  the  nature  of  public  documents,  and  being  entitled  on  tiie  same 
principles  to  a  great  degree  of  credit.     Any  approved  public  and 

'  SUt.  17WI.  c.  29,  S  5,  1  U.  S.  SMt.  nt  large  (L.  k  B.'s  ed.),  133. 

*  Abbott  OD  Shipping,  p.  488,  n.  (1)  (Storv'a  ed.)  ;  Orne  v.  Towiisend,  i  Mason, 
644 ;  Clontmsn  v.  TuDiaon,  1  Sumner,  373 ;  United  SCatea  f.  Gibert,  2  Sninner,  19, 
78  ;  Tbe  Socitdacio  Foliz.  1  W.  Boh.  303,  311. 

»  Henry  v.  Leigh,  3  Campb.  499,  501. 

'  By  the  ecoleflinBticdl  rnnons,  an  inquiry  is  diracteJ  to  be  made,  from  time  to  time, 
of  the  temporal  rights  of  the  ulnrgyman  in-  every  pariah,  and  to  be  retomed  into  the 
regiatlyofthehishop.  This  ret iim  is  denominiited  « terrier.  Cowel,  Int.  verb.  Terrar, 
scU.  ecUalogits  terrajuin,  Burrill,  Law  Diet.  verb.  Terrier.     See  also  anU,  }  486. 

I")  The  Hercules.  1  Spmgue,  534.  of  the  ofRce,  it  is  his  dutj  to  keep  that 

(6)  So,  the  records  of  the  aleahie  are  record,  whether  remiired  by  law  so  to  ilo 

eviitenee  ofthe  acts  of  thnt  officer.   Kyhnrg  or  not;  and  aueh  record  is  a  public  record, 

T.  Perkins,  S  Cal.  674.    Whenever  a  writ-  belunginfj  to  the  public,  and  not  to  lire 

ten  record  of  the  transactions  of  a  public  officer.    Coleman  o.  Com.,  25  Gratt.  (Vn.) 

officer  in  his  ofSce  is  a  uonveni-'ut  and  ap-  865. 
propriate  mode  of  discharging  ths  duties 
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generiil  history,  therefore,  is  admisaible  to  prove  ancient  facta  of 
a  public  nature,  and  the  general  usages  and  customs  of  the  coun- 
try.'(a)  But  in  regard  to  matters  not  of  a  public  and  general 
nature,  such  as  the  custom  of  a  particular  town,  a  descent,  the 
'  nature  of  a  particular  abbey,  the  boundaries  of  a  country,  and  the 
like,  they  are  not  admissible.  ^(&) 

§  498.  C«Ttl&OBtM.  In  regard  to  certificatet  given  bif  persons  in 
official  station,  the  general  rule  is,  that  the  law  never  allows  a 
certificate  of  a  mere  matter  of  fact,  not  coupled  with  any  matter 
of  law,  to  be  admitted  as  evidence.^  (c)     If  tiie  person  was  bound 

»  Bull.  S.  P.  2*8,  249 ;  Moms  v.  H«rmer,  7  Paters,  B64  ;  Case  of  Warren  Hastings, 
TefeiTeJ  to  in  80  HowelTs  St.  Tr.  4B2;  Phil.  &  Am.  oa  Evid,  p.  606;  Neal  v.  Fry, 
cit«.l  1  Silk.  281 ;  LorU  BriilKewnter'!)  Case,  cited  Skin.  15.  The  atateuieuts  of  the 
ciutiuiclera.  Stow  and  Sir  W.  DngiialB,  were  held  inadmisaible  as  evideuce  of  the  fact, 
that  a  person  took  hia  seat  bj  Bpe[:ial  summona  to  Parliament  in  t)l«  reign  of  Henry 
VIII.  The  Vaui  Peerage  Case,  6  Clark  k  Fin.  G38.  In  Jova,  books  of  history,  buiencB, 
and  art,  and  published  maps  and  charts,  made  by  persons  iudiOereDt  betvven  the  par- 
ties, are  pi-eaumptiTe  evidence  of  facta  of  general  interfst.      Code  of  1SS1,  §  2492. 

■  Stainer  d.  Dtoitiriclt,  1  Salk.  231 ;  s.  0.  Skin.  623  Piercy's  Case,  Tho.  Jonei, 
104 ;  Evans  d.  Getting,  6  C.  &  P.  686,  and  n. 

•  Willes,  619,  660,  per  WiUes,  Ld.  Ch.  .1. 

(a)  Od  the  same  principle  it  has  been  at  the  trial,  and  thns  declaring  a  role  ot 

held  that  a  map  of  the  towoa  and  counties  lair,   pertaining' to  the  veterinary  art  or 

of  a  State,  publishod  by  authority  of  the  profession,  or  any  other  aubjeot  upon  the 

legislature  oi  that  State,  is  evidence  of  the  authority  of  these  same  books,  nhich,  id 

bouudaries  of  the  towns  within  that  9late.  the  same  breath,  they  declare  to  be  so  im- 

There  must  be  a  sufficient  evidence  of  the  reliable  as  not  to  be  evidence,  either  of  tha 

preliminary  fact  that  the  map  is  what  it  laws  or  the  facts  involved  in  the  same  Men- 

pnrports  to  be.     Com.  v.  King.  160  Mass.  tical  point  upou  which  the  court  decided 

223.    See  also  Worcester  0.  Northborough,  solely  upon  the  evidence  of  these   same 

140  Mass.  397.     3o,  if  a  material  fact  in  books.     This  goes  upon  the  ground,  that 

the  case  ia  the  location  of  a  boundary  line  reading,  or  hearing  read,  such  books  will 

between  two  counties,  a  map  madR  under  be  entirely  safe  and  proper  while  sitting  in 

Buthorilv  of  the  State  law  and  kept  by  the  bnne,  but  notequally  so  to  the  same  judges 

county  authorities  of  one  of  the  countiea  while  sitting  with  a  jury  to  determine, 

in  question,  being  duly  certified  to  by  the  amone  others,   the  very  same   queations 

Secretary  of  State,  the  authenticated  docu-  then  before  the  full  court     This  xeems  to 

mcnt  is  admissible  to  show  the  location  of  give  some  countenance  to  the  complaints 

the  county  line.     Polhill  i:.  Browzi,  84  Oa.  of  the  learned  author  of  the  "  Jurispm- 

842.     There  is  great  want  of  symmetry  in  dence   of  Insanity,"  in  hia   last  edilioa, 

the  law,   in   regard  to  the  ailmission   of  upon   this  point  of  the   ailmiasibility  ot 

books  of  art  and  science  to  be  read  before  medical  books  to  prove  the  laws  of  the 

the  court  and  jury,  in  order  to  establish  medical   profession.     Washburn   v.   Cud- 

the  laws  or  rules  of  a  particular  art  or  pro-  dihy,  S  Umy,  430. 

fession.     Redf.  on  Wills,  Part  II.  c.  iv.  (b)  Appleton'e  Cyclopedia  was  iqected 

{  15.  pi.  17-19,  pp.   146,  147.     The  rule  as  evidence  that  a  certain  island  is  known 

seems  well  settled,  that  such  books  are  not  amongst  merchants  and  insurers  as  a  guano 

to  ba  read  before  the  jury,  either  as  evi-  island.    Whitnn  i>.  Alb.  City  Ins.  Co.,  109 

dence  or  argument     Com.   e.  Wilson,  1  Mass.  24.     Bnt,  the  Northampton  tables 

Gray,  337;  Washburn  o.  Cnddihy,  8  Grav,  are  competent  evidence  on  the  probable 

430;  Ashworthv.  Eittredge,12Cush.  193.  duration   of  life.     Scliell   ir.    Plumb,   56 

But  courts  often  manifest  the  conscious-  H.  Y.  602.     A  local  history,  giving  the 

nesi  of  the  want  of  principle  upon  which  names   of  laniiholJera,  cannot  De  put  in 

the  rule  excluding  such  books  rests,  by  evidence  to  aupgiort  a  private  possession  of 

-[noting  the  veiy  same  books  in  iiUKwIiioh  land.     Boe  u.  StronR,  107  N.  Y.  356. 
~~  were  deciding  were  rightfully  rqected         (<;)  UuMuing  ti.  Uaiton,  21  Kan.  178) 


tiiey 
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to  record  the  fact,  then  the  proper  evidence  is  a  copy  of  the  record, 
duly  authenticated.  But  as  to  matters  which  he  was  not  bound  to 
record,  his  certificate,  being  extra-official,  is  merely  the  statement 
of  a  private  person,  and  will  therefore  be  rejected.'(&)  So,  where 
an  officer's  certificate  is  made  evidence  of  certain  facte,  he  cannot 
extend  its  effect  to  other  facte,  by  stating  those  also  in  the  certiii- 
cate ;  but  such  parts  of  the  certificate  will  be  BuppreaBed.'(<;)  The 
same  rules  are  applied  to  an  officer's  return.* 

<  OakM  V.  HUI,  11  Pick.  412,  443 ;  Wolfe  p.  Wuhbon,  8  Cair«D,  201 ;  Jwlcwn  m. 
Miller,  Id.  7Sli  Govamor  p.  HcAlfee,  2  Dev.  IG,  IB;  United  SUtea  o.  Balbid,  S 
Pflten,  12,  29. 

*  Johnuti  D.  Hacker,  1  Dili.  406,  407 ;  QoTeraor  b.  Bell,  9  Honih.  SSI ;  Gcnrntor 
V.  JeffrejPB,  1  Hawks,  207  ;  Stewart  v.  Alluon,  6  8.  &  R.  824,  820;  Newnuii  *.  Doe,  1 
Hov.  Mia.  522. 

•  Cator  t.  Stokes,  1  H.  &  8.  Ges ;  Arnold  e.  Tonrtellot,  13  Pick.  172.     A  noUry 
certificate  that  no  note  of  a  certain  detcKption  wu  protestnl  by  him  ii  in 
Exchange,  &c  Co.  (^  Kew  Orleana  v.  Boyce,  3  Bob.  (U.)  807. 

(e)  It  ia  not  the  jirovinDe  of  the  peraoM 
nukUg  the  certificate  to  delenniDe  irhat 
u,  or  ia  not,  mateiial  to  a  queetion  pending 
in  a  lef(al  tribDnal.  He  tmj  certify  to 
the  correctnesa  of  copies  of  official  pap^ 
in  hi*  olBce  bo  aa  to  make  them  evi- 
dence, but  beyond  that  his  certificate 
has  DO  more  eflect  than  the  opinion  ot 
any  other  peiaoo.  Wood  v.  Knapp,  100 
N.  Y.  Hi. 


lU.  I 
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(A)  Hanson  o.  Sonth  Scituate,  HE 
Han.  SSS;  Waylaad  v.  Wara,  109  Id. 
S48 ;  ChUdrMS  v.  Cutter,  IS  Ho.  24.  A 
certilioata  from  the  United  States  comtnis. 
(loner  of  patenbi,  that  diligBDt  search  hat 
been  made,  sod  that  it  does  not  appear 
that  a  certain  patent  has  been  issura,  ia 
not  evidwice.  Bullock  n.  Wallingford,  5G 
N.  H.  61S  i  anlt,  |  4SG,  □. 


CHAPTER  V. 

BGCOfiOS  AND  JUDICIAL  WBITINOS. 

§  499.  ReoordB  and  Indloial  wrlttngs.  The  next  class  of  written 
evidence  consiBts  of  Records  and  Judicial  Writinga.  And  here, 
also,  as  in  the  case  of  Public  Documents,  we  shall  consider,  first, 
the  mode  of  proving  them ;  and,  secondl;,  their  admissibHity  and 
effect, 

§  500.  statntM.  The  case  of  statutei,  which  are  records,  has 
already  been  mentioned  under  the  head  of  legislative  acts,  to 
which  they  seem  more  properly  to  belong,  the  term  record  being 
generally  taken  in  the  more  restricted  sense,  with  reference  to 
judicial  tribunals.  It  will  only  be  obeerved,  in  this  place,  that, 
though  the  courts  will  take  notice  of  all  public  statutes  without 
proof,  yet  private  statutes  must  be  proved,  like  any  other  legisla- 
tive documents;  namely,  by  an  exemplification  under  the  great 
seal,  or  by  an  examined  copy,  or  by  a  copy  printed  by  authority. 

§  601.  Proof  of  records.  As  to  the  proofs  of  records,  this  is  done 
either  by  mere  production  of  the  records,  without>more,  or  by  a 
copy,  (a)  Copies  of  records  are,  (1)  exemplifications ;  (2)  copies 
made  by  an  authorized  officer;  (3)  sworn  copies.  Exemplifica- 
tions are  either,  first,  under  the  great  seal;  or,  secondly,  under 
the  seal  of  the  particular  court  where  the  record  remains.^  When 
s  record  is  the  gist  of  the  issue,  if  it  is  not  in  the  same  court,  it 
should  be  proved  by  an  exemplification.  By  the  course  of 'the 
common  law,  where  an  exemplification  under  the  great  seal  is 
requisite,  the  record  may  be  removed  into  the  Court  of  Chancery, 
by  a  certiorari,  for  that  is  the  centre  of  all  the  courts,  and  there 
the  great  seal  is  kept.  But  in  the  United  States,  the  great  seal 
being  usually  if  not  always  kept  by  the  Secretary  of  State,  a 
different  course  prevails;  and  an  exemplified  copy,  under  the 
seal  of  the  court,  is  usually  admitted,  even  upon  an  issue  of  nul 

I  Bull.  N.  F.  227,  228.  An  exemplilication  niidsr  the  fcnat  wal  is  said  to  be  of 
ItwlfarecordoCtheKreateat  valiiiity.  1  Gilb.  Evid.  by  Lolfl,  p.  IB  j  Bull.  N.  P.  228. 
Kothiug  bat  ft  recordMn  be  extmplified  in  tbia  manner.     3  Init  173. 

(a)  Writing  done  with  k  pencU  is  not 
admissible  in  public  records,  nor  on  piti>en 
drawn  to  be  naed  in  legal   procsediDge, 
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tUl  record,  as  Bufficieat  evidenca^  When  tlie  record  is  not  the 
gitt  of  tbe  issue,  the  last-mentioned  kind  of  exemplification  is 
always  aufEcient  proof  of  the  record  at  common  law,"{A) 

§  502.  Sama  BnbjaoL  The  record  ittelf  is  produced  only  irhea 
the  cause  is  in  the  same  court,  whose  record  it  is ;  or,  when  it  is 
the  subject  of  proceedings  in  a  superior  court  (d)  And  in  the 
latter  case,  although  it  may  by  the  common  law  be  obtained 
through  the  Court  of  Chancery,  yet  a  certiorari  may  also  be  is- 
sued from  a  superior  court  of  common  law,  to  an  inferior  tribmial, 
for  the  same  purpose,  whenever  the  tenor  only  of  the  record  will 
Bu£Gce ;  for  in  such  cases  nothing  is  returned  but  the  tenor,  tliat 
is,  a  literal  transcript  of  the  record,  under  the  seal  of  the  court; 
and  this  is  suEBcieut  to  countervail  the  plea  of  niU  tiel  record.*  («) 
Where  tbe  record  is  put  in  issue  in  a  superior  court  of  concurrent 
jurisdiction  and  authority,  it  is  proved  by  an  exemplification  out 
of  chancery,  being  obtained  and  brought  thither  by  a  certiorari 
issued  out  of  chancery,  and  transmitted  thence  by  mittimu*.^ 

§  503.  Same  aabjvot.  In  proving  a  record  by  a  copy  under  teal, 
it  is  to  be  remembered,  that  the  courts  recognize  without  proof 
the  seal  of  State,  and  the  seals  of  the  superior  courts  of  justice, 
and  of  all  courts  established  by  public  statutes."    And  by  parity 

*  Vul  s.  Smith,  4  Cowen,  71.  See  alia  Pepoon  c.  Jenkini,  3  Johns.  Cu.  119  ; 
s.  c.  Calem  &  Cain.  Css.  60.  In  Boiue  of  the  States,  copies  of  record  of  the  courts  of 
the  same  State,  attested  bj  the  clerk,  have,  either  by  immeniorial  nsase,  or  br  aariv 
statntes,  b^n  received  as  sufficient  in  all  cases.  Vance  r.  Rranloo,  2  Nott  &  McCot^ 
209  ;  Lodd  B.  Blont,  4  Ma»s.  102.  Whether  tbe  saul  of  the  court  to  such  ropin  ta 
necessary  in  Uaasadiusetts,  qiuere  ;  and  see  Commonwealths.  Phillips,  11  Pick.  30.  (c) 

»  1  Gilb.  Evid.  2B. 

«  Woodcnft  0.  Kinaston,  2  Atk.  817,  818  ;  1  Tidd's  Pr.  898  ;  Butvher  &  Aid- 
worth's  Case,  Cro.  El.  821.  Where  a  domestic  record  is  put  in  issue  bj  the  plea,  th« 
qneatioD  is  tried  by  the  court,  notvithatBodiiix  it  U  ■  question  of  fact.  And  Uie  judg- 
ment of  a  court  of  record  of  ■  sister  Slate  in  the  Union  is  considered,  for  this  parpoae, 
ax  a'domestio  judgment  Hail  e.  Willisms,  B  Pick.  237  ;  Carter  v.  Wilson,  I  Dev.  ft 
Bat.  8S2.  But  if  it  is  a  foreign  recarJ,  tha  issue  is  tried  by  the  jurv.  Stale  b.  Isham, 
8  Hawks,  IS5  ;  Adams  c.  Betz,  1  Watts,  425  ;  Baldwin  v.  Hsie,  17  Johns.  S72.  The 
reasou  [s,  that  in  the  former  ease  the  judges  can  themselves  have  an  inspection  of  tha 
very  record.     But  in  the  latter,  it  can  onl^  be  proved  by  a  copy,  the  vetBeity  of  which 

; e  faut^  within  the  province  of  thejary.     And  aee  Collins  p.  Mathews,  5  East, 

.n  New  York,  the  question  of  fact,  ii  .... 

the  JQi7.     Trotter  e.  Mills,  6  Wend.  G12  ; 

*^1  Tidd's  Pr.  3S8. 

«  Otive  «.  Onin,  2  Sid.  145,  14S,  per  Witheringtou,  a  B.  ;  1  GilU  Erid.  IS  ;  IS 

(b)  Tillotaon  v.  Warner,  3  Gray,  574,  would  be  admiaaible.     Folsom  e.  Cnstej, 

677.  78  Me.  270;  Stateu.  Bartlett,  47  Id-SM; 

{e)  In  Com.  v.  Downing,  4  Gray,  39,  Gray  «.  Davis,  27  Conn.  447  ;  Britton  «. 

80,  it  is  decided  that  &  copy  of  a  record  of  SUte,  54  Ind.  686. 

a  justice  of  tbe  peace  need  not  bear  a  seal ;  (e)  So,  a  judgment  of  a  cdrenit  aamt 
the  court  saying,  "  it  need  not  bear  a  seal,  of  the  United  Statfts  is  eonudeied  a  do- 
nor is  it  the' practice  to  affix  one."  mMtic  judgment.     WiUiami  v,   WiUcb^ 

{d)  But  the  original  record  is  com|ie-  14  Ps.  St.  228. 
tont  evidence  in  aof  cam  where  a  copy 


of  reason  it  'would  seem  that  no  extraneous  proof  ought  to  be  re- 
quired of  the  seal  of  any  department  of  State,  or  public  office 
established  by  law,  and  required  or  icnown  to  have  a  scal,^  And 
here  it  may  be  observed,  that  copies  of  records  and  judicial  pro- 
ceedings, under  seal,  are  deemed  of  higher  credit  than  sworn  copies, 
as  having  passed  under  a  more  exact  critical  examination.^  (a) 

§  504.  Reoorda  of  the  court*  of  the  several  States.  In  regard  to 
the  several  States  composing  the  United  States,  it  has  already  been 
seen,  that  though  they  are  sovereign  and  independent,  in  all 
things  not  surrendered  to  the  national  government  by  the  con- 
stitution, and,  therefore,  on  general  principles,  are  liable  to  be 
treated  by  each  other  in  all  other  respects  as  foreign  States,  yet 
their  mutual  relations  are  rather  those  of  domestic  independence, 
than  of  foreign  alienation.*  It  is  accordingly  provided  in  the 
constitution,  that  "  full  faith  and  credit  shall  be  given,  in  each 
State,  to  the  public  act,  records,  and  judicial  proceedings  of  every 
other  State.  And  the  Congress  may,  by  general  laws,  prescribe 
the  manner  in  which  such  acts,  records,  and  proceedings  shall  be 
proved,  and  the  effect  thereof. "  ^  (A)  Under  this  provision  it  has 
been  enacted,  that  "the  records  and  judicial  proceedings  of  the 
courts  of  any  State  shall  be  proved  or  admitted,  in  any  other 
court  within  the  United  States,  by  the  attestation  of  the  clerk 
and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together  with 
a  certificate  of  the  judge,  chief  justice,  or  presiding  magistrate, 
as  the  case  may  be,  that  the  said  attestation  is  in  due  form.  And 
the  said  records  and  judicial  proceedings,  authenticated  as  afoi-e- 
said,  shall  have  such  faith  and  credit  given  to  them,  in  every 
court  within  the  United  States,  as  they  have  by  law  or  usage  in 

Vin.  Abr.  !32,  1S3,  lit.  Evid.  A,  b,  flB ;  Di^Iafleld  v.  Hand.  8  Johns.  310,  814  ;  Den  n. 
Vreclaiidt,  2  HaUt.  353.  Ttie  seals  of  coaatlea  palAtioe  and  of  the  ecctesiastica)  coiirta 
10  Judi>:ia11y  known,  on  the  aaine  general  principle.    See  also,  as  to  probate  courta. 


*  Milla  B.  Duryee,  7  Cranch,  4S1  ;  Hampton 
I  189. 

»  Conit  U.  S.  art.  iv.  {  1. 


(a)  An  abstract  of  a  reconl  or  an  ei- 
tract  U  not  admiasible.  Tbe  cop;  should 
(WDtain  the  whole  record.  Qent  n.  New 
OrleanB,  &c.  R.  R.  Co.,  30  Lt.  An.  Pt.  I. 
88 ;  Anderson  d.  Nafile,  12  Vf.  Vn.  98. 

(6)  And  in  a  recent  case  in  Pennsyl- 
TBDia,  Otto  «.  Tmrnii,  11»  Pa.  Sl  430, 
"it  let  this  b«i    ■ 


State  mny  deem  expedient ;  State  of  Ohio 
B.  Hinchnmn,  S  Castj,  485.  Other  evi- 
drnce,  good  accDnlint>  to  tstablishrd  prin- 
ciples indeiiendent  of  the  Act  of  Congrcsn, 
mav  he  adniilted.  Kenn  v.  Rice,  12  S.  k 
R.  SOS.  As  the  Act  of  ran|;rrsii  has  no 
npffative  words,  evn  the  rtcorili  of  ssistPr 
■    eatiitilished  hy  iiny  compeient 


the  ActofConfiressof  1790oiily  prescrilia  proof  knonn  to  the  i-omnion  law.   lUket 

•  general   mode  of  nutlientic-ation  of  re-  p.  Field,  2  Vm'i-',  532,     See,  also,  Sny- 

cords  ;  it  does  not  eicliido  any  othvr  evi-  der  v.  V/Im;  10  Petio.  157." 
donca   which   the   courts  of  a   [larticular 
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I  tbu  coarte  of  the  State  from  whenee  said  records  are  Oi  shall  be 
I  taken."'  By  a  subsequent  act,  tbese  proviaions  are  extended  to 
I  the  courU  of  all  Territories  subject  to  the  jurisdiction  of  the 
/  United  States.' 

§  505.  Proof  by  attaatfld  oopy  not  exoloaive.  It  seems  to  be  gen- 
erally agreed,  that  this  method  of  authentication,  as  in  the  case  of 
public  documents  before  mentioned,  is  not  excliuive  of  any  other 
which  the  States  may  think  proper  to  adopt.  ^  (a)  It  has  also  been 
held,  that  these  acts  of  Congress  do  not  extend  to  judgments  in 
criminal  cases,  so  as  to  reader  a  witness  incompetent  in  one 
State,  who  has  been  convicted  of  an  infamous  crime  in  another.' 
The  judicial  proceedings  referred  to  in  these  acts  are  also  gener- 
ally understood  to  be  the  proceedings  of  courts  of  general  jurisdic- 
tion, and  not  those  which  are  merely  of  municipal  authority ;  for 
it  is  required  that  the  copy  of  the  record  shall  be  certified  by  the 
clerk  of  the  court,  and  that  there  shall  also  be  a  certificate  of  the 
judge,  chief  justice,  or  presiding  magistrate,  that  the  attcfitation 
of  the  clerk  is  in  due  form.  This,  it  is  said,  is  founded  on  the 
supposition  that  the  court,  vbose  proceedings  are  to  be  thus  au- 
thenticated, is  so  constituted  as  to  admit  of  such  ofhcers ;  the  law 
having  wisely  left  the  records  of  magistrates,  who  may  be  vested 
with  limited  judicial  authority,  rarylng  in  its  objects  and  extent 
in  every  State,  to  be  governed  by  the  laws  of  the  State  into  which 
they  may  be  introduced  tor  the  purpose  of  being  carried  into 
effect.^  Accordingly  it  has  been  held,  that  the  judgments  otjut- 
tieea  of  the  peace  are  not  within  the  meaning  of  these  constitu- 
tional and  statutory  provisions.*  (fi)    But  the  proceedings  of  courto 

•  Slat.  P.  S.  May  26,  17W.  2  LL.  0.  B.  c.  88  [UJ  p.  102  (BioiBn'*  ed. )  [1  C.  3. 
Stat  at  Larce  (L.  &  B.'s  ed.),  122.] 

1  Stat.  U.  S.  Mai-ch  27.  1804,  S  LL.  U.  S.  c.  409  [691  p.  ^!'  CKoren'aed.)  [1 
U  S. Stat,  at  Urge  (L.4B.H«i.)2S8.] 

1  Kenn  u.  Hiue,  12  S.  &  R.  203,  203  ;  State  v.  Stnde,  1  D.  Chipiu.  303  ;  Raynham 
D.  Canton,  3  Pk-k.  293  ;  Biddis  c.  Jamea.  6  Binn.  321  ;  Ex  parte  i'ovM,  3  Leiffi.  SIS; 
Fepoon  v.  JfiikiDS,  2  Johns.  Caa.  119  i  Ellmore  r.  Mills,  1  Hayvr.  859;  mpra.^ldii 
Kev.  Stat  Maan  c.  94.  gj  57,  59-61. 

'  CoinmoDKpaltli  u.  GrepD,  17  Mass.  615  ;  iiipra.  £  376,  and  casea  there  cited. 

»  Warren  v.  FlsRjt,  2  Pick.  450,  p«r  Parker,  C.  J. 

•  Warren  i>.  FUgR,  2  Pick.  448 ;  RobinsoTi  e  Prpscott,  4  N.  H.  450  ;  Maburin  «. 
Bickrord.  6  N.  H.  5<t7  ;  Hilrer  Lake  Bank  ti  Ilardinf;,  5  Ohio,  645  ;  Tboniaa  p.  RoUn- 
anu,  3  Wend.  267.  In  Connecticut  and  Vetmont^  it  is  held,  that  if  the  Justice 
is  bnund  hj  lew  to  keep  a  record  of  iis  proceedinfta,  they  are  within  the  meanine  of 
the  act  of  Cnngresa.  Bissi^ll  t>.  Edwards,  6  Day,  363  ;  Starkweather  v.  Loomis,  2  Vt 
673;  Blodgel  e.  Jordan,  6  Vt.  580.     See  sec.  Scott  c.  Cleveland,  3  Monroe,  62. 

Ia\  Kingman  i-.  Cowles.  103  Mass.  283.     ahoald  be  certified  according  to  the  art  oC 
J)  Bryan   o.   Faruaworth,    19    Minn.    Congresa.     Broxra  n.  Edson,  23  Vt  4SJ. 
23S.    Bot  a  copy  of  thv  regietr;  of  a  deed 
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of  chancery,  and  of  probate,  as  well  aa  of  the  courts  of  common 
law,  may  be  proved  in  tbe  manner  directed  by  the  8tatute.*(i) 

§  506.  Mod«  of  KttflBtaUoa.  Under  these  provisions  it  has  been 
held,  that  the  attestation  oftJte  copy  must  be  according  to  the  form 
used  in  the  Stat«  from  which  the  record  comes ;  and  that  it  must 
be  certified  to  be  so,  by  the  presiding  judge  of  the  same  court,  the 
certificate  of  the  clerk  to  that  effect  being  insufficient'  (a)  Nor 
will  it  suffice  for  the  judge  simply  to  certify  that  the  person  who 
attests  the  copy  is  the  clerk  of  the  court,  and  that  tlie  signature  is 
in  his  handwriting.^  The  seal  of  the  court  must  be  annexed  to 
the  record  with  the  certificate  of  the  clerk,  and  not  to  the  certifi- 
cate of  the  judge.^  If  the  court,  whose  record  is  Gertified,'ha8  no 
seal,  this  fact  should  appear,  either  in  the  certificate  of  the  clerk, 
or  in  that  of  the  judge.*  (i)  And  if  the  court  itself  is  extinct,  but 
its  records  and  jurisdiction  have  been  transferred  by  law  to  an- 
other court,  it  seems  that  the  clerk  and  presiding  judge  of  tbe 
latter  tribunal  are  competent  to  make  the  requisite  attestations.  ^  (<;) 
If  the  copy  produced  purports  to  be  a  record,  and  not  a  mere  tran- 
script of  minutes  from  the  docket,  and  the  clerk  certifies  "that 
the  foregoing  is  truly  taken  from  tlie  record  of  the  proceedings  "  of 
the  court,  and  this  attestation  is  certified  to  be  in  due  form  of  law, 
by  the  presiding  judge,  it  will  be  presumed  that  the  paper  is  a 
full  copy  ot  the  entire  record,  and  will  be  deemed  sufficient.^  It 
has  also  been  held,  that  it  must  appear  from  the  judge's  certifi- 
cate, that  at  the  time  of  certifying  he  is  the  presiding  judge  of  that 
court;  acertificate  that  he  is"the  judge  that  presided"  at  the  time 
of  the  trial  or,  that  he  is  "the  senior  judge  of  the  courts  of  law  " 

•  Scott  e.  Blftnclmrd,  8  Martin,  u.  b.  808  ;  Hunt  v.  Lyie,  8  Yerg.  14a ;  Barbour  v. 
Wiitts,  a  A.  K.  Hurati.  29D,  2B3  ;  Balfour  t>.  Ch^^w,  5  Martin,  N.  R.  617;  Johnson 
V.  KanneU,  8  MartiD,  h.  b.  821  ;  Kipt>le  d.  Bipple,  1  Rawle,  386  ;  Craig  v.  Brown,  1 
r«tera,  C.  C.  362. 

>  Drummond  v.  Map-iider,   9  C'ranoh,  122  ;  Craig  e.  Brown,  1  Pet,  C,  C.  352.    Tha 

J'udge's  certificate  is  tha   only  competent  evidence  of  tliia  fact.     Smitli  t>.  RIagge,  1 
ohns.  Cas.  238.     And  it  is  conclusive.     Ferguson  v.  Hnrwood,  7  Crancli,  408. 
»  Cr»ig  u.  Brown,  1  Pot.  C.  C.  352. 

*  Turner  «.  Waddiiigton.  3  Wash.  12S.  And  brinR  thus  affixed,  and  certified  by 
tbe  clerk,  it  proTes  itself.      DDnln].  e.  Waldo,  6  X.  H.  450. 

*  Cmig  1..  Brovm,  1  Pot.  C.  C.  352  ;  Kirkland  v.  Smith,  2  Martiu,  K.  fl.  487. 
»  Thomaa  ».  Tanner,  6  Monrop,  62. 

•  Ferguson  «.  Hnrnao.!,  7  Crannh.  408  ;  EdmUton  b.  Schwartz,  13  S.  &  K.  135  ; 
Goodman  v.  James,  2  Rob.  (La.)  297. 

(d)  In  Cox  p.  Jones,  62  Ga.  438.  it  waa  (o)  Van   Storch  v.  Griffin.  71   Pa.  St. 

held  that  if  the  certificate  stated  tlmC  there  240.    Cf.  Bumell  v.  Weld,  76  N.  Y.  103 ; 

was  no  clerk  of  tha  Probnte  Court,   but  Shown  ti.  Barr,  11  Iml.  296. 

that  the  duties  of  the  clerk  went  disoharaed  (fi)  Cf.  Simons  «.  Cook,  20  Iowa,  324 

by  the  jndRe,  this  «as  a  auflicient  attaa-  (e)  Darrah  v.  Wataou,  36  lon-a,  118. 
tfttion,  being  correct  in  all  the  other  pat- 
tieular& 
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the  original,  or  with  what  the  officer  of  the  court  or  any  other 
person  read  as  the  contents  of  the  record.  It  is  not  necessary  for 
the  persons  examining  to  exchange  papers,  and  read  them  alter- 
nately both  ways,  ^  But  it  should  appear  that  the  record,  froni 
which  the  copy  was  taken,  was  found  in  the  proper  place  of  de- 
posit, or  in  the  bands  of  the  officer,  in  whose  custody  the  records 
of  the  court  are  kept.  And  this  cannot  be  shown  by  any  light, 
reflected  from  the  record  itself,  which  may  have  been  improperly 
placed  where  it  was  found.  Nothing  can  be  borrowed  ex  visceribus 
judicii,  until  the  original  is  proved  to  have  come  from  the  proper 
court' (a)  And  the  record  itself  must  have  been  finally  com- 
pleted before  the  copy  is  admissible  in  evidence.  The  minutes 
from  which  the  judgment  is  made  up,  and  even  a  judgment  in 
paper,  signed  by  the  master,  are  not  proper  evidence  of  the 
record." (6) 

§  509.  Lost  raoorda.  If  the  record  is  lost,  and  is  ancient,  its 
existence  and  contents  may  sometimes  be  presumed ;  *  but  whether 
it  be  ancient  or  recent,  after  proof  of  the  loss,  its  contents  may 
be  proved,  like  any  other  document,  by  any  secondary  evidence, 
whero  the  case  does  not,  from  its  nature,  disclose  the  existence 
of  other  and  better  evidence. '(e) 

;  Oyles  r.  Hill,  Irl.  471,  d.  ,  Fyioa  v.  Kmn,  6 
62  ;  Hill  V.  Packard,  6  Wend-  387  i  Lvndi  v. 
JodU,  8  Day,  499. 

*  Adnmtlmaite  v,  Synge,  1  3tiirk,  188. 

*  Bull.  N.  P.  228  ;  Rax  tp.  Smith,  8  B.  &  C.  341  ;  Godefroy  d.  Jay,  8  C.  &  P.  1B2 ; 
Lae  0.  Meecock,  5  Ean.  177  ;  Rot  t>.  BelUmy,  By.  4  M.  171  ;  Porter  v.  Cooper,  6  C. 
&  P.  354.  But  the  minutes  of  a  jiiilgment  in  tlie  House  of  Loiila  are  the  ,|u(1^i«iit  it- 
self, irhich  it  is  not  the  practice  to  draw  ui>  in  form.     Jonea  v.  RandaU,  C'ow[i.  17. 

*  Bull.  N.  P.  228;  Green  w.  Proude.  IMod.  117.  per  Ld.  Hale. 

*  9ee  mpra,  g  84,  n.  (2),  fliid  ca.le9  there  cited.  See  nlao  Adams  v.  Betz.  1  Watb<, 
435,  428;  Stockbridge  e.  West  StockbridRe,  12  Mass.  400;  Donaldson  p.  Winter,! 
Miller,  137;  Newcomh  v.  Dnimmond,  i  Ui«h,  67;  Bull.  N.  P.  228;  Knight  o. 
Dauler,  Hard.  323;  Anou.,  1  Salli.  284,  cited  per  Holt,  C.  J.;  Gore  c.  Eluell,  9 
3hepl.  442. 

(a)  Woods  B.  Banks,  14  N.  H.  101.  court  the  oriRinal  record.     Willard  v.  Hor- 

(Al  The  clerk's  docket  is  the  reoord  vey,  4  Foster,  344. 
nntil  the  record  is  fully  extended,  and  the  (c)  A  paper  certified  by  a  justice  of  the 
name  ralea  of  presumed  verity  apply  to  it  peace  to  be  a  copy  of  a  record  of  a  case  be- 
as  to  th«  recoiiJ.  Every  entry  ia  a  state-  foru  him  is  admissible  tn  evidence  of  such 
ment  of  the  act  of  the  court,  and  must  be  proceeding,  although  made  by  him  after 
presumed  to  be  made  by  its  direction,  the  loss  of  the  original,  and  pending  a 
either  by  a  particular  order  for  that  entry,  ti-ial  :□  irhieh  he  had  testified  to  its  Con- 
or by  a  general  order,  or  by  a  general  and  tents.  Tillotson  e.  Warner,  3  Gray,  674, 
recognized  usage  and  practice,  which  pre-  [177.  The  contents  of  ft  complaint  and 
Bupiioeei  such  an  order.  Read  c.  Sutton,  n-arrant,  in  a  criminal  case,  lost  after  be- 
2lJnsb.  115,  123;  siayles  v.  Brigga,  4  Met.  ing  returned  into  court,  may  be  proved  by 
421,  424;  Tillotson  v.  Warner,  8  Gray,  secondary  evidence;  and  witneseei  to 
674.  677.  Where  it  is  the  practice  of  the  prove  its  contents  may  state  the  suhatanca 
olerkstoeitend  the  judgment  ofthecourta  thereof  RJthoat  giving  the  exact  wonU. 
from  the  minutes  and  mi^-ra  on  file,  the  Com.  v.  Roark,  8  Cuah.  210,  212.  See 
iMord  tbus  extended   is  deemed   by  the  also  Simpson  v.  Noi-tun,  45  Ue.  281 ;  Ball 
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§  510.  Vardiota.  A  verdict  is  sometimes  admissible  in  eri- 
dence,  to  prove  the  finding  of  some  matter  of  reputation,  or  cus- 
tom, or  particular  right  But  here,  though  it  is  the  verdict,  and 
not  the  judgment,  which  is  the  material  thing  to  be  shown,  jet 
the  rule  is,  that,  where  the  verdict  waa  returned  to  a  court  havii^ 
power  to  set  it  aside,  the  verdict  is  not  admissible,  without  produc- 
ing a  cop7  of  the  judgment  rendered  upon  it;  for  it  may  be  that 
the  judgment  was  arrested,  or  that  a  new  trial  was  granted.  But 
this  rule  docs  not  hold  in  the  case  of  a  verdict  upon  an  issue  out 
of  chancery,  because  It  is  not  usual  to  enter  up  judgment  in  such 
oases."  Neither  does  it  apply  where  the  object  of  the  evidence  ia 
merely  to  establish  the  fact  that  the  verdict  was  given,  withoat 
regard  to  the  facts  found  by  the  jury,  or  to  the  subsequent  proceed- 
ings in  the  cause.'  And  where,  after  verdict  in  ejectment,  the 
defendant  paid  the  plaintiff's  costs,  and  yielded  up  the  possessiim 
to  him,  the  proof  of  these  facts,  and  of  the  verdict,  has  been  held 
sufficient  to  satisfy  the  rule,  without  proof  of  a  judgment* 

§  511.  DeoTMa  in  ohuiosry.  A  decree  in  chancery  may  be  proved 
by  an  exemplification,  or  by  a  sworn  copy,  or  by  a  decretal  order 
in  paper,  with  proof  of  the  bill  and  answer.^  And  if  the  bill  and 
answer  are  recited  in  the  order,  that  has  been  held  sufficient,  with- 
out other  proof  of  them.'  But  though  a  former  decree  be  recited 
in  a  subsequent  decree,  this  recital  is  not  proper  evidence  of  the 
former.^  The  general  rule  ia,  that,  where  a  party  intends  to  avail 
himself  of  a  decree,  as  an  adjudication  upon  the  subject-matter, 
and  not  merely  to  prove  collaterally  that  the  decree  was  made, 
he  must  show  the  proceedings  upon  which  the  decree  was  founded. 

•  Bull.  N,  P.  334  i  Pitlon  ».  Waltar,  1  Stta.  162  ;  Fiiher  c  KitchingmFm,  Willes, 
867  ;  Ayrey  p.  Duvonport,  2  N.  R.  *7i ;  Donaldson  v.  Jnda.  3  Bibb,  80.  Hance  it  i* 
not  iieceuaTT,  in  New  York,  to  pnxlace  ■  cnpj  of  tbe  jndgmeot  apon  a  vtidict  givm 
in  n  justice^  court,  the  justice  not  having  ]>avor  to  ret  it  aEide.  Felt«rc.  Mnlliner,  3 
Johns.  ISI.  In  Korth  CHrolina,  owing  to  an  rarty  looKnen  of  ^nctice  in  making  np 
the  record,  n  copy  of  the  verdict  ia  raceired  without  proof  of  the  jtidgrnent ;  the  latter 
bBinff  presumed,  nntil  the  contrary  ia  nhown.  Deloaob  u,  Worke,  3  Hawks,  S6.  B« 
■bo  Evans  e.  Thomaa,  2  Stra.  S83  ;  Dayrell  v.  Bridge,  Id.  1244  ;  Thuniton  s.  Slatfoid, 
1  Salk.  284.  If  the  docket  ia  Ion  before  the  recom  is  made  up,  it  will  be  conaiderad 
aa  A  loss  of  the  reconl.     Pradeu  v.  Alden,  23  Pick.  1S4. 

'  Bartow  v.  Dnpuy,  1  Hartin,  H.  ».  442. 

'  Sliaeffer  a.  Ereitmr,  6  Biao.  430. 

1  Trowel  v.  Castle,  1  Eeb.  21,  confirmed  by  Bailey,  B.,  in  Blower  s.  HoUta,  1  Crtmp. 
ft  Meea.  S96  ;  4  Com.  Dig.  07,  tit.  Evidence,  C,  1 ;  Orealey  on  Evid.  p.  lOS. 


p.  Hancheatar,  40  N.  H.  410.     So  may  tionorthejnTiadietionoftheconrt.    Eaton 

the  contents  of  a  lost  dBpoaition.     Barton  v.   Hall,  G  Met.  (Haas.)  S87  ;   Petrie  *. 

v.  Driggs,  20  Wall.  (U.  &)  125.     So  may  Benlield,  3  T,  a  476.     See  alM  oiKe,  £  n 

the  contents  of  a  Inst  rale  of  reference,  or  and  putt,  j  35S,  n. 
Any  other  paper,  thongh  it  be  the  fonnda- 
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"The  whole  record,"BByB  Chief  Baron  ComjnB,  "which  coQCems 
the  matter  in  question,  ought  to  be  produced."*  But  where  the 
decree  is  offered  merely  for  proof  of  ihe  ret  ipsa,  namely,  the  fact 
of  the  decree,  here,  as  in  the  case  of  verdicts,  no  proof  of  any 
other  proceeding  is  required.*  The  same  rules  apply  to  sen- 
tences in  the  admiralty  and  to  judgments  in  courts  baron,  and 
other  inferior  courts." 

§  612.  Anawmv  In  chanoarr.  The  proof  of  an  antwer  in  chan- 
eery  may,  in  civil  cases,  be  made  by  an  examined  copy.^  Regu- 
larly, the  answer  cannot  be  given  in  evidence  without  proof  of  the 
bill  also,  if  it  can  be  had.^  But  in  general,  proof  of  the  decree 
is  not  necessary,  if  the  answer  is  to  be  used  merely  as  the  party's 
.admission  under  oath,  or  for  the  purpose  of  contradicting  him  as 
a  witness,  or  to  charge  him  upon  an  indictment  for  perjury.  The 
absence  of  the  bill,  in  such  cases,  goes  only  to  the  effect  and  value 
of  the  evidence,  and  not  to  its  admissibility.^  In  an  indictment 
for  perjury  in  an  answer,  it  is  considered  necessary  to  produce  the 
original  answer,  together  with  proof  of  the  administration  of  the 
oath ;  but  of  this  fact,  as  well  as  of  the  place  where  it  was  sworn, 
the  certificate  of  the  master,  before  whom  it  was  sworn,  his  sig- 
nature also  being  proved,  is  sufficient  prima  faeie  evidence,  ■"  The 
original  must  also  be  produced  on  a  trial  for  forgery.  In  civil 
cases,  it  will  be  presumed  that  the  answer  was  made  upon  oath." 
But  whether  the  answer  be  proved  by  production  of  the  original, 
or  by  a  copy,  and  in  whatever  case,  some  proof  of  the  identity  of 
the  party  will  be  requisite.  This  may  be  by  proof  of  hia  hand- 
writing; which  was  the  reason  of  the  order  in  chancery  requiring 
all  defendants  to  sign  their  answers ;  or  it  may  be  by  any  other 
competent  evidence." 


8B4. 

•  Jones  V.  Randall,  Cowp.  17. 

•  4  Com.  Dig.  97,  68,  tit.  Evidenm,  G.  1. 
1  Ewer  v.  Ambrosa,  4  B.  &  C.  25. 

<  1  OUb.  End.  56,  68  ;  OroiUy  on  Evid.  pp.  lOS,  109. 

•  Ewer  V.  Ambrose,  4  B.  &  0.  3S ;  R«we  v.  Breoton,  S  B.  ft  C.  7ST,  7d5 ;  Lady 
Dartmonth  v.  Roberts,  16  Eaut,  S34,  S89,  8JD. 

1°  Bull.  N.  P.  238,  239  ;  Rpi  v.  Morriih  2  Bnrr.  1189  ;  Rei  ti.  Benson,  2  Campb. 
608  ;  Rbi  v.  Spencpr,  Ry.  4  M.  97.  The  jurat  is  not  conclnsive  as  to  the  place.  R-i 
V.  Eniden,  B  East,  437.  The  same  strictntm  seems  to  be  required  in  an  action  on  the 
case  foi  a  nialiciODS  crimlQal  prosecution.     18  East,  340  ;   2  Phil.  Erid.  140.     Sed 

""^ull.  N.  P.  288. 

■■  Rex  V.  Morris,  6  Burr.  1189 ;  Rex  v.  Benson,  2  Campb.  603.  It  seems  that  slight 
evidence  of  identity  will  bo  lioemed  prima  faeie  sufficient.  In  Hennell  v.  Lyon,  1  B. 
&  Aid.  182,  ooiniddsnce  of  name,  and  chaiucter  u  administrator,  was  held  sufficient ; 
•ud  Lord  Ellenborough  thooght,  that  coincidsnce  of  nuue  alone  ought  to  be  enough  to 


,d,Google 


§  513.  JadgmanU  of  Infaitor  oonrta.  The  judgmentt  of  it^ferior 
courts  are  usually  proved  by  producing  from  the  proper  cuatod/ 
the  book  containing  the  proceedings.  And  as  the  proceedings  in 
these  courts  are  not  usually  made  up  in  form,  the  minutes,  or 
examined  copies  of  them,  will  be  admitted,  if  they  are  perfect . '  (a) 
If  they  are  not  entered  in  books,  they  may  be  proved  by  the  officer 
of  the  court,  or  by  any  other  competent  person.'  In  either  case, 
resort  will  be  had  to  the  best  evidence,  to  establish  the  tenor  of 
the  proceedings;  and,  therefore,  where  the  course  is  to  record 
them,  which  will  be  presumed  until  the  contrary  is  shown,  the 
record,  or  a  copy,  properly  authenticated,  is  the  only  competent 
evidence.^  {b)    The  caption  is  a  necessary  part  of  the  record ;  and 

call  upon  the  party  to  ihow  that  it  WM  some  other  person.     See  also  Hodgkinaoii  v. 
WUIU,  S  Cmnpb.  401. 

1  Arundell  v.  White,  14  East,  216 ;  Fisher  v.  lane,  S  W.  Bt.  834 ;  Rex  c.  Simtb, 
8  B.  &  C.  312,  per  Ld.  Tenterden. 

■  Ujaan  u.  Wood,  8  B.  A  C.  149,  461. 

■  See,  us  to  jiutiees'  court,  Uxtthewi  o.  Houghton,  2  Fsirf.  377 ;  Holoomb  v.  Coc- 
niah,  8  Cons.  375,  380 ;  Wulfe  v.  Washbiim,  a  CoHea,  201 ;  Webb  v.  Alexaoder,  7 
Wend.  231,  2i6.  Am  to  probate  coartt,  Chtse  ti.  Hathavay,  14  Uan.  222,  227  ;  Judge 
of  Probate  b.  Briggs,  3  N.  H.  SOd.  Aatojiuticee  of  tbe  Masione,  CommouiremlSi 
0.  Bolkom,  3  Pick.  281. 

(i)  Tbe  ori^nal  papers  and  recont  of  Gray,  llfi,  IIS.  See  also  Kendall  d.  Pow- 
proceedinifs  in  inaolvency.  deposited  in  the  ers,  i  Met.  S6S.  Tbe  law  of  the  different 
proper  office  and  produced  by  the  proper  Stales,  as  to  what  is  competent  Mviiience  of 
officer,  SI'S  admissible  in  evidence  equally  jadicisl  records  within  the  same  State,  is  a 
with  cerlilied  copies  thereof,  although  such  good  deal  relaxed  from  the  rcriuimiieDU 
certified  copies  are  made  prima  facie  evi-  of  the  act  of  CongreRa  or  of  the  common 
dence  by  statute.  Odiorne  f.  Bacon,  6  law.  It  bus  been  held  that  tbe  rrcorda  of 
Cuah.  185,  See  also  Miller  r.  Hale,  26  an  inferior  court  may  be  piored  by  pro- 
Pa.  St.  432.  iluction  of  the  original,  or  by  copy  duly  »r 


(i)  The  copy  of  a  rerord  of  a  justice  of    thenticated,  or  by  production  of  the  origi- 

ice  need  not,  iu  Massachusetts,  bear    nsl  papers.     State  v.  Bartlett,  47  Me.  3i>S. 

Com.  V,  Donning,  4  Gray,  29,  SO.     And  the  copy  is  sufficiently  authenticnted 


And  a  copy  of  the  record  of  a  Base  before  a  by  the  worJa,  "  a  true   cojij,"  signed  by 

Justice  of  the  peace,  described  as  such  in  the  magi-strate  at  the  end  of  tbe  copy. 

the  record,  ia  suDlcieutly  attested,  if  at-  Com.  r.  Ford,  14  Qray,  399.     And  it  i* 

t«3ted  by  him  as  "justice,"  without  add-  no  fatal  objection  to  a  copy  of  reconi,  that 

ing  thereto  the   words   "  of  the   peace."  the  papers  are  certified  separately.     Gold* 

Ibid.     The  contents  of  a  justice's  record  stone  v.   Davidson,   13  Cal.   4l'     And  a 

should   1>e    proved   bj  no    authenticated  justice's  judgment  may  be  proved  Iiy  tha 

copy.     Hia  certificate  alleging  what  facts  production  of  the  original  papers,  TeriOrd 

appear  by  the  record  ia  not  receivable  as  bv  his  testitnony  nith  the  docket  entry  of 

proof.     English  u.  Sprague,  S3  Me.  440.  the  juaticp,  if  no  extended  record  has  been 

See   also,   as   to   records  of  a  justii.'S  of  made.     HcOrath  r.  Seagrave,  2  Allen,  443. 

the  peace,  B7x>wn  v.   Edson,  23  Vt.  435.  It  has  l>een  held,  in  some  of  Ibe  States, 

A  record  made  by  a  justice  of  the  peace,  that  such  evidence  is  not  sufficient  (Strong 

or  by  a  justice  of  a  police  court  inacrim-  v.  Bradley,  13  Vt.  i);  unless  where  the 

inal  case,  which  does  not  state  that  an  ap-  justice  had  deceased  witjiout  perfecting  hia 

peal  was  claimed  from  his  decision  by  the  record.     Story   n.    Kiinbnll,    S   Tt.   S4)- 


party  convicted,  ia  conclusive  evidence,  in    And  when  the  copy  consisted  of  ni 

an  action  brought  against  the  justice  for    papers,  bound  together  with  a  tape,  with 

refusing  to  allow  the  ap|>i'al  and  commit-     nothlDg  u|)on  the  aeparate  papers  to  iden- 


the  record  itself,  or  an  examined  copy,  is  the  only  legitimate 
evidence  to  prove  it* 

§  514.  Foreign  jadgnMnu.  The  usual  modes  of  authenticating 
foreign  judgments  are,  eitherbyanesemplificatioQof  &  copy  under 
the  great  seal  of  a  State ;  or  by  a  copy,  proved  to  be  a  true  copy  by 
a  witness  who  has  compared  it  with  the  original;  or  by  the  certifi- 
cate of  an  officer,  properly  authorized  by  law  to  give  a  copy,  which 
certificate  must  itself  also  be  duly  authenticated.'  If  the  copy 
is  certified  under  the  hand  of  the  judge  of  the  court,  his  handwrit- 
ing must  bo  proved.^  If  the  court  has  a  seal,  it  ought  to  be  affixed 
to  the  copy,  and  proved ;  even  though  it  be  worn  so  smooth,  as  to 
make  no  distinct  impression.^  And  if  it  is  clearly  proved  that 
the  court  has  no  seal,  it  must  be  shown  to  possess  some  other 
requisites  to  entitle  it  to  credit.*  If  the  copy  ia  merely  certified  by 
an  officer  of  the  court,  without  other  proof,  it  is  inadmissible. "  (a) 

*  R«z  V.  Smith,  8  B.  ft  C.  3i1,  per  Bailer,  J, 

1  Charch  b.  Hubbart,  2  Crencb,  22S,  per  Marslull,  C.  J.  ;  fupni,  j  438,  and  CMea 
thsre  cited.  Proof  by  a.  witnass,  vbo  MW  the  clerk  affix  the  seal  of  the  court,  and  at- 
test the  copy  with  hU  omi  name,  the  witoeu  iiHTiiig  assisted  bim  to  compare  it  with 
the  crigiDal,  was  held  Bufflcient  Ruttriclc  v.  Allen,  8  MaM.  273.  So,  where  the  wit- 
ness testified  that  the  court  had  no  eeal.     Packard  v.  Hil!,  7  Cowen,  434. 

*  Honrj  D.  Adey,  3  East,  321  ;  BachaOBn  r.  Kuclcer,  1  Campb.  S3.  The  certilleate 
of  B  notary  public  to  this  fact  wai  deemed  anfflcieat,  io  Yeaton  r.  Fry,  6  Cranch,  835. 

■  Cavan  v.  Stewart,  1  Stark.  S2G  ;  FlinJt  b.  Atkiua,  3  Campb.  316,  d.  ;  Uardere  v. 
Columbian  Ins.  Co.,  7  Johns.  G14. 

*  Black  B.  Lord  Braybrook,  2  Stark.  7,  per  Ld.  EUenborongh  ;  Packard  n.  Hill, 
7  Cooen,  434. 

>  Appteton  «.  Ld.  Braybrook,  3  Stark.  8  ;  &  a  8  H.  ft  S.  34  ;  Thompsan  v.  Stew- 
art, 8  CODD.  171. 

were  tme  copies  of  record,"  it  waa  held  he  had  lonv  known  A  in  the  capacity  of 
ineafflcient,  as  coinin;;  from  a  district  conrt  clerk,  and  that  he  helped  him  to  compare 
of'  the  United  States  in  another  State,  the  copy  wttb  the  oriEinal.  and  knew  it  to 
Pike  v.  Crehore,  44  Me.  SOS.  IF  the  conrt  be  correct,  and  from  bi«  acqaainljtnce  with 
baa  DO  clerk  the  judge  may,  nnder  the  act  the  seal  of  the  conrt  he  knew  that  the 
ofConffnes,  act  both  aa  clerk  and  preaid-  seal  affixed  to  the  copy  waa  genuine,  it 
ing  judge.  State  b,  Hinchmao,  27  Pa.  St.  was  beld  that  the  copy  was  sufficiently 
479.  The  ori|^nal  of  a  writ  of  attachment  aQtbenticated.  Pickard  i:.  Bailey,  8  Fos- 
aud  eiecntion  ia  as  good  evidence  aa  an  ter,  1S2.  In  a  recent  case  (Di  Sora. 
aathenticated  copy.  Day  v.  Moore,  13  (Duchess)  e.  Philips,  33  Law  J.  Ch.  H.  L. 
Qrsy,  523.  The  copy  coming  from  an  in-  129)  before  the  House  of  Lords,  it  was 
ferior  court,  with  the  transfer  of  the  case,  determiued,  that,  in  fixing  the  conatmc* 
is  good  evidence  to  show  what  waa  aclju-  tion  oF  a  foreign  document  in  the  courts 
dicated.  Brackett  o.  Hoitt,  20  N.  H.  of  that  country,  the  court  nre  bound  to 
257.  A  record,  certified  under  the  seal  of  avail  themselves  of  every  aid,  so  aa  to 
the  court,  is  sufficient  evidence  that  it  U  reach  the  same  result  which  woold  be  ob^ 
■  conrt  of  record.  Smith  v.  Redden,  G  tained  in  the  courts  of  the  forKign  Foram, 
Har.  321.  See  also  lADCaeter  t>.  Lane,  IS  For  this  end  the  fullowintt  particulars  must 
111.  342  ;  Brush  v.  Blanchard,  IB  111.  81 ;  be  regarded  ■  (1.)  An  accurate  transla- 
Hasee  a.  Scott,  32  Pa.  St.  S39.  tion  ;  (2.)  An  explanation  of  all  terms  of 
[a)  Where  a  copy  of  a  Judgment  re-  art ;  <3. )  Information  as  to  any  aneclnl 
eovend  in  Canada  was  certified  by  A  as  law  ;  (4.)  As  to  any  peculiar  rule  of  con- 
clerk,  and  purported  to  be  under  the  seal  atrnction  of  the  foreign  Slate,  affecting  the 
of  the  ccnrt,  and  a  witness  testified  that  qaestioti. 
VOL  I.  —42 
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§  515.  laqnlBitioiu.  In  cases  of  inquiaitioiu  poet  mortem  and 
other  private  offieei,  the  return  cannot  be  read,  without  also  read- 
ing the  commission.  But  in  cases  of  more  general  concern,  the 
commission  is  of  such  public  notoriety  as  not  to  require  proof.* 

§  516.  DapoBftloiu  In  obanoarj.  With  regard  to  the  proof  of 
depoaitiotia  in  chancery,  the  general  rule  is,  that  they  cannot  be 
read,  without  proof  of  the  bill  and  answer,  in  order  to  show  that 
there  was  a  canse  depending,  as  well  as  who  were  the  parties,  and 
what  was  the  subject-matter  in  issue.  If  there  were  no  cause  de- 
pending, the  depositioiu  are  but  voluntary  affidavits;  and  if  there 
were  one,  still  the  depositions  cannot  be  read,  unless  it  be  against 
the  same  parties,  or  those  claiming  in  privity  with  them. '  But 
ancient  depositions,  given  when  it  was  not  usual  to  enroll  the 
pleadings,  may  be  read  without  antecedent  proof  They  may  also 
be  read  upon  proof  of  the  bill,  but  without  proof  of  the  answer,  if 
the  defendant  is  in  contempt,  or  has  had  an  opportunity  of  cross- 
examining,  which  he  chose  to  forego.^  And  no  proof  of  the  bill 
or  answer  ia  necessary,  where  the  deposition  is  used  against  the 
deponent,  as  his  own  declaration  or  admission,  or  for  the  purpose 
of  contradicting  him  as  a  witness.*  So,  where  an  issue  is  directed 
out  of  chancery,  and  an  order  is  made  there,  for  the  reading  of  the 
depositions  upon  the  trial  of  the  issue,  the  court  of  law  will  read 
them  upon  the  order,  without  antecedent  proof  of  the  bill  and 
answer,  provided  the  witnesses  themselves  cannot  be  produced.' 

§  517.  Depo«itioiw  DDdar  oomialuioii.  Depositions  taken  upon 
interrogatories,  under  a  special  committion,  cannot  be  read  with- 
out proof  of  the  commission  under  which  they  were  taken,  to- 
gether with  the  interrogatoricB,  if  they  can  be  found.  The 
absence  of  the  interrogatories,  if  it  renders  the  answers  obscure, 
may  destroy  their  effect,  but  it  does  not  prevent  their  beii^  read.' 
Both  depositions  and  affidavits,  taken  in  another  domestic  tribn- 
nal,  may  be  proved  by  examined  copies.^ 

§  518.  Testunenta.  Tettaments,  in  England,  are  proved  in  Um 
ecclesiastical  courts;  and,  in  the  United  States,  in  those  courts 
which  have  been  specially  charged  with  the  exercise  of  this  branch 

•  BiitL  N.  P.  228,  929. 

>  2  Phil.  Evid,  149 ;  Ore»lHy  on  EWd.  185 ;  1  Oilb.  Erid.  Bfl,  BT. 

■  1  Gilb.  Evid.  84  ;  QreBley  on  Rvid.  135  ;  Bajley  d.  Wylie,  6  Eip.  B5. 

*  Cozenove  v.  VanshsD,  1  M.  &  S.  4  ;  Cairin^D  i:.  Cnrnock,  3  Sim.  G67. 
4  HishfieU  c.  Peiike,  1  M.  &  Malk.  109  ;  nipm,  J  G13. 

*  Pdmer  e.  Lord  Aylesbat?,  15  Vm.  176  ;  Grealey  on  Evid.  1S5  ;  BrvIbt  n.  yfiSt, 
6  Eap.  8S. 

•  Rowe  p.  Brpnton,  8  B.  *  C.  737,  785. 

'  SJipra,  S}  G07,  EOS  ;  Hi)(h<ield  v.  Peakp,  1  M.  k  M&Ik.  110.  In  eriminkl  ^aam, 
•oms  proof  of  iduUt;  of  the  pstwui  1*  reqniute.    Supra,  {  B12. 


of  that  jurigdiction,  generally 
some  States  known  by  other  dea 
There  are  two  modes  of  proof, — 
is  upon  the  oath  of  the  executo 
jurisdictioQ  of  the  probate  of  ■ 
iDterested,  and  the  more  solemn 
notice  and  hearing  of  all  parties 
has,  in  the  United  States,  fall* 
common  law,   the  ecclesiastica' 
matters  concerning  the  realty;  i 
as  the  realty  is  concerned,  gives 
most  of  the  United  States,  the 
.  effect  in  the  case  of  real  estate  a 
where  it  has  not,  the  effect  will  1 
the  case,  the  present  general  coui 
in  the  registry  of  the  Court  of  Pn 
a  copy  of  the  will,  and  an  exempi 
anCQ  and  probate.     And  in  all  ci 
has  jurisdiction,  Ha  decree  is  the 
of  the  will,  and  is  proved  in  the  s 
judgments  of  other  courts.*    A.  coi 
notice  of  a  will,  as  a  title  to  perst 
thus  proved;'  and  where  the  wi 
proved  to  the  jury  as  documentary 
mitted  to  be  read  unless  it  bean 
Court,  or  some  other  mark  of  auth 
§  519.   Lettan  of  ■dminlatratlon. 
granted  under  the  seal  of  the  co 
probate  of  wills;  and  the  general  t 
in  the  case  of  wills,  is  to  pass  a 
which  is  entered  in  the  book  of  rec 

>  2  Bl.  CoDiin.  GOS. 

)  Hoe  V.  KelthroM,  3  Sxlb.  154  ;  Bull,  N. 

*  3«e  infra,  5  550,  aad  toI.  ii.  tit.  Wills.  § 

*  Supra,  };  501-509,  S13  ;  CLfLsc  v.  Hatha 
bate  V.  Briggs,  3  N.  H.  309;  Fnmaworth  «.  Rr 

*  Stoua  V.  Forsyth,  2  Dour.  707.  The  ct 
the  aut-book,  wifhout  prodncing  the  prohnte  < 
511.     And  Me  Doe  ■>.  Hew,  7  Ad.  &  El.  240. 

'  Rex  V.  Barnes.  1  Stark.  213  ;  Shnmway  v. 
2  FhiL  Evid.  172  ;  OorUiD  «.  Dyson,  1  B.  &  B. 

(a)   In  regard  to   willi  execnt«t  and  eig' 

proTed  in  a  foreign  coantry,  where  it  be-  anr 

oomes  necBseary  to  enforce  their  proTJaions  of  ] 

in  another  fonim,  it  u  generally  lafHcieat  den 

to  prodnce  an  eiemplincstion  of  ths  for-  1  B 


of  administration,  therefore,  is  of  the  nature  of  an  exemplifica- 
tion ot  this  record,  and  as  such  is  received  vithout  other  prooL 
But  vhere  no  formal  record  is  drawn  up,  the  book  of  acts,  or 
the  original  minutes  or  memorial  of  the  appointment,  or  a 
copy  thereof  duly  authenticated,  vill  be  received  as  competent 
evidence.  ^ 

§  520.  Bxaminstlotia  In  oriminal  oa»aa.  &kimitu^iotU  of  pris- 
onera  in  criminal  eatet  are  usually  proved  by  the  magistrate  or 
clerk  who  wrote  them  down.^  But  there  must  be  antecedent 
proof  of  the  identity  of  the  prisoner  and  of  the  examination.  If 
the  prisoner  has  subscribed  the  examination  with  his  name,  proof 
of  his  handwriting  is  sufficient  evidence  that  he  has  read  it ;  but 
if  he  has  merely  made  his  mark,  or  has  not  signed  it  at  all,  the 
magistrate  or  clerk  must  identify  the  prisoner,  and  prove  that 
the  writing  was  duly  read  to  him,  and  that  he  assented  to  it° 

§  521.  Writa.  In  regard  to  the  proof  of  writt,  tbe  question 
whether  this  is  to  be  made  by  production  of  the  writ  itself,  or  by 
a  copy,  depends  on  its  having  been  returned  or  not  If  it  is  only 
matter  of  inducement  to  the  action,  and  has  not  been  returned, 
it  may  be  proved  by  producing  it.  But  after  the  writ  is  returned 
it  has  become  matter  of  record,  and  is  to  be  proved  by  a  copy  from 
the  record,  this  being  the  best  evidence.^  If  it  cannot  be  found 
after  diligent  search,  it  may  be  proved  by  secondary  evidence, 
as  in  other  cases.^  The  fact,  however,  of  tiie  issuing  of  the  writ 
may  sometimes  be  proved  by  the  admission  of  the  party  against 
whom  it  ie  to  be  proved.'  And  the  precise  time  of  suii^  it  out 
may  be  shown  by  parol.' 

§  522.  AdmlBaibilitr  and  aOMt  of  raoord.     We  proceed  in  tlie 

T  The  practiM  an  this  iotgoet  to  rarioiu  in  th«  different  St^tea.  See  Bickinson  «. 
HcCnw,  i  Eand.  158  ;  Seymour  v.  Beacb,  4  Vl.  493  ;  Jackson  r.  Robinsnn,  4  Wend. 

4Sfl  ;  Famsworth  it.  Briftga,  6  N.  H.  fifll  ;  Hoskins  c.  Miller,  2  DeTsreui,  360  ; 
Owicm  0.  Beall,  1  L!tt*!l,  257,  358  ;  Browninft  r.  Huff,  2  Bniln,  174,  179  ;  Owiitfn 
V.  Hull,  9  Fetfn,  «03,  636.  9ee  b1>o  Bull.  K.  P.  24S  ;  EMea  e.  Kesdel,  8  Eut,  187  ; 
a  M.  A  9.  667.  per  Bajlev.  J.;  2  Phil.  Evid,  173,  173  ;  1  Stark.  ETtd.  2S6. 

s  2  Hale,  P.  a  B2,  284. 

»  See  mpra,  jj  224,  225,  iK7,  228, 

1  Bull.  N.  P.  234  ;  Foster  i..  Trull.  12  Johns.  458 ;  RRot  P.  DitIb,  8  Hawk^  S5  i 
Frost  c.  Shtpleigb,  7  OreeuL  230  ;  Brush  v.  Ta^art,  7  Johns.  19  ;  Jenner  e.  JoMa, 
6  Johns.  9. 

I  Supra,  i  84,  n.  (3). 

*  Ai,  in  BQ  wtion  by  the  officer  aj^inst  ths  bailee  of  the  goods  attached,  for  whldi 
he  has  given  a  fortbcominc  obliEntioTi,  reciting  the  attacbmeat.  I.jtnan  n.  Lyman, 
1 1  Mass.  817  ;  Spencer  v.  Willinins,  2  Vt.  209  ;  Lowiy  v,  Cady,  4  Tt.  504 ;  Foatn  r. 
Trull,  12  Johns.  456.  So  whrre  the  sheriff  is  med  Car  an  escape,  and  hu  not 
returned  the  precept  on  which  the  arrest  was  made.  Hinman  v.  Biees,  13  John*. 
529. 

*  Lestw  V.  Jenkins,  8  B.  4  C.  889  ;  Morris  c  Push,  3  Burr.  1241  ;  Wilton  ii 
Otrdleatons,  6  B.  &  Aid.  847  ;  Hichaels  v.  Shnw,  ]2  Weed.  587  ;  Allen  m  ~  ' 
BtiB*  Co.,  8  QnenL  438;  Taylor  d.  Dniida«s,  1  Wash.  01. 
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next  place  to  consider  the  admissibility  and  effect  of  becobds 
OS  instniinenta  of  evidence.  The  rules  of  law  upon  this  subject 
are  founded  upon  these  evident  principles  or  axioms,  that  it  is  for 
the  interest  of  the  community  that  a  limit  should  be  prescribed 
to  litigation ;  and  that  the  same  cause  of  action  ought  not  to  be 
brought  twice  to  a  final  determination.  Justice  requires  that 
every  cause  be  once  fairly  and  impartially  tried;  but  the  public 
tranquillity  demands  that,  having  been  once  so  tried,  all  litiga- 
tion of  that  question,  and  between  those  parties,  should  be  closed 
forever.  It  is  also  a  most  obvious  principle  of  justice,  that  no 
man  ought  to  be  bound  by  proceedings  to  which  he  wafi  a  stranger; 
but  the  converse  of  this  rule  is  equally  true,  that  by  proceedings 
to  which  he  was  not  a  stranger  he  may  well  be  held  bound. 

§  523.  PartiM.  Under  the  term  parties,  in  this  connection,  the 
law  includes  all  who  are  directly  interested  in  the  subject-matter, 
and  had  a  right  to  make  defence,  or  to  control  the  proceedings,  and 
to  appeal  from  the  judgment.  This  right  involves  also  the  right 
to  adduce  testimony,  and  to  cross-examine  the  witnesses  adduced 
on  the  other  side.  Persons  not  having  these  rights  are  regarded  as 
ttrangert  to  the  cause.  ^  (a)  But  to  give  full  effect  to  the  princi- 
ple by  which  parties  are  held  bound  by  a  judgment,  all  persons 
who  are  represented  by  the  parties,  and  claim  under  them,  or 
in  privity  with  them,  are  equally  concluded  by  the  same  proceed- 
ings. We  have  already  seen  that  the  ^rm.privity  denotes  mutual 
or  successive  relationship  to  the  same  rights  of  property.*  The 
ground,  therefore,  upon  which  persons  standing  in  this  relation 
to  the  litigating  party  are  bound  by  the  proceedings  to  which  he 
was  a  party  is,  that  they  are  identified  with  him  in  interest;  and 
wherever  this  identity  is  found  to  exist,  all  are  alike  concluded. 
Hence,  all  privies,  whether  in  estate,  in  blood,  or  in  law,  arc  es- 
topped from  litigating  that  which  is  conclusive  upon  him  with 

I  DacliMg  of  Kingston's  Case,  20  Howell's  St.  Tr.  538,  d.  ;  Carter  v.  Bennett, 
f  Flo.  352.  Where  it  fntber,  ilnring  the  tibseuce  of  his  minor  son  Trom  the  coantry 
commenced  an  actioD  of  cnm.  run.  sa  his  proditm  amy,  the  judgment  was  held  con- 
elusive  against  ths  son,  after  his  m^ority  ;  iheprocAfflaamw  baling  been  appointed  by 
the  court.  Morgan  p.  Thome,  9  Dowl.  228.  In  New  York,  a  ' 
on  a  joint  obligation  is  oonoli 
penonnlly  served  Kith  the  process.     2  Rev.  Stat  G74  (3d  edl). 

*  .Supra,  {  189.      See  also  §}  IS,  20. 

(a)  Hale   e.    Finch,   104   U.  S.   261 ;  cannot  bring  a  writ  of  errot  to  roverse,  he 

Bntterfield  n.  Smith,  101  Id.  B70  ;  Prich-  may,  without  reversing  it,  prove  it  so  erro- 

ard  v.   Farrar,   116  Mass.  21S.      It   is  a  neoag  and  void  in  any  suit  in  which  ita 

general  and  establiabed  rale  of  law,  that  valiiiity  is  drawn  in  question.     By  Met- 

when  a  nrty'a  right  may  be  collaterally  calf,  J.,   in    Vosa    t>,    UortOD,   1  Cush. 

affected   by  a  judgment,    which  for    any  (Mass.)  27,  81. 

"        '  and  ToM,  but  which  h* 
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whom  they  are  in  privity. '(6)  And  if  one  corenanta  for  the  re- 
sults or  consequeaccs  of  a  suit  between  otliers,  as  if  he  covenants 
that  a  certain  mortgage,  assigned  by  him,  shall  produce  a  speci- 
fied sum,  he  thereby  connects  himself  in  privity  with  the  proceed- 
ings, and  the  record  of  the  judgment  in  that  suit  will  be  concln- 
sive  evidence  against  him.* 

§  524  Both  putlM  boond,  oi  ii«ltboT.  But  to  prevent  this  role 
from  working  injustice,  it  is  held  essential  that  its  operation  be 
mutual,  Both  the  litigants  must  be  alike  concluded,  or  the  prth- 
ceedings  cannot  be  set  up  as  conclusive  upon  either.  For  if  the 
adverse  party  was  not  also  a  party  to  the  judgment  offered  in  evi- 
dence, it  may  have  been  obtained  upon  bis  own  testimonv;  in 
which  case,  to  allow  him  to  derive  a  benefit  from  it  would  be 
unjust.'  Another  qualification  of  the  rule  is,  that  a  party  is  not 
to  be  concluded  by  a  judgment  in  a  prior  suit  or  prosecution, 
where,  from  the  nature  or  course  of  the  proceedings,  he  could  not 
avail  himself  of  the  same  means  of  defence,  or  of  redress,  which 
are  open  to  him  in  the  second  suit.' 

§  525.  Cwea  la  rem  szcBpted.  An  apparent  exception  to  this 
rule,  as  to  the  identity  of  the  parties,  is  allowed  in  the  cases 
usually  termed  proceedings  in  rem,  which  include  not  only  judg- 
ments of  condemnation  of  property,  as  forfeited  or  as  prize,  in  the 
Exchequer  or  Admiralty,  but  also  the  decisions  of  other  courts 
directly  upon  the  personal  itatus  or  relations  of  the  party,  such  as 
marriage,  divorce,  bastardy,  settlement,  and  the  like.  These 
decisions  are  binding  and  conclusive,  not  only  upon  the  parties 
actually  litigating  in  the  cause,  but  upon  all  others ;  partly  upon 
the  ground  that,  in  most  cases  of  this  kind,  and  especially  in 
questions  upon  property  seized  and  proceeded  against,  every  one 

■  Curer  e.  JicksoD,  i  Pnten,  BE,  86 ;  Caw  e.  Bnn,  14  Johns.  81.  See  *ba 
EinnerBleT  t.  Win.  Orpe,  2  DonK.  B17,  espoanded  in  H  Johos.  81,  S2,  b;  Spencer,  J. 

•  lUpelye  «.  Prinr*,  4  Hill,  IIB. 

»  Wood  B.  Davis,  7  Crancb,  271 ;  Davis  e.  Wood,  1  Wheat,  fl. 

•  1  Stark.  Evid.  214,  SIS. 

(h)  Clanp  e.  Herrick,  129  Mass.  202 ;  issm  vaa  pleaded   to   the  action  aftwut 

Balioa  «.  Ballon,  110   N.  Y.  402 ;  Park-  the  serrant;  and  parol  eridcDce  ij  admii- 

bnnt   V.   Berdell,   110    N.   T.   892.      A  aible  to  sboir  tint  the  Bame  nutter  ia  in 

priTT  by  representation,  as  an  eiecutor,  controTemv  in   both  sctiona      Emety  «. 

BdminiBtrator,  or  aasignae.  is  Inonrl  bj  a  Fowler,  89  Me.  320.      So,  too,  in  all  cum, 

jud^m^nt  s^inat  hia  prinripal.     Chapin  the  reuord  or  a  judgment  is  eridcnce  in 

i>.  Carli*.  23  Conn.  388.     A  jodgment  on  sniCa  where  the  rights  of  the  puties  an 

the  merits  aninnt  a  master,  in  an  actiau  deprndent  upon    tboas  of  the  parties  to 

of  trespass  for  the  act  of  bis  servant,  in  SDch  jadgment,  and  ancb  depoidenec  miy 

a  bar  to  an   action    nt^ainat   the   servant  l<e  shown  fa;  evidence  at  pau.      Ka;  m. 

for  the  same  act,  though  such  judgment  Dent,  14  Ud.  86. 
WM  not  rendered   till   tBxt  the  general 
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who  can  poesiblj  be  affected  b;  the  decision  has  a  right  tQ  appear 
and  assert  his  own  rights  bj  becoming  an  actual  party  to  the 
proceedings ;  aud  partly  upon  the  more  general  ground  of  public 
policy  and  confenience,  it  being  essential  to  the  peace  of  society 
that  questions  of  this  kind  should  not  be  left  doubtfal,  but  that 
the  domestic  and  social  relations  of  every  member  of  the  com* 
munity  should  be  clearly  defined  and  conclusivety  settled  and  at 
rest '(a) 

§  526.  Jnagmanta  of  a  publlo  nature  szoapted.  A  further  excep- 
tion is  admitted  in  the  case  of  verdicts  and  judgments  upon  sub- 
jects of  a  public  nature,  such  as  customs,  and  the  like ;  in  most 
alt  of  which  cases,  evidence  of  reputation  is  admissible;  and  also 
in  cases  of  judgments  in  rem,  which  may  be  again  mentioned 
hereafter.^ 

§  527.  GoUaterai  foots.-  A  judgment,  when  used  by  way  of 
inducement,  or  to  establish  a  collateral  fact^  may  be  admitted, 
though  the  parties  are  not  the  same.  Thus,  the  record  of  a  con- 
viction may  be  shown,  in  order  to  prove  the  legal  infamy  of  a 
witness.     So,  it  may  be  shown,  in  order  to  let  in  the  proof  of  what 


(a)  The  decree  of  s  eoatt  of  competent  conilitioii  of  the  p&rtiei,  u  being  hosband 

JDrudiction  dUmUsinE  for  vast  of  proof  and  wife  or  oUierwue,  divorced  or  other- 

ft  libel  filed  bj  a  wife  afainat  her  hna-  mae,  ia  what  wa  UDderat&nd  by  the  terzn 

band,   after   baviag  left  bia  honae,  for  a  ttcUtu.    To  tbia  extent  the  decree  in  quea- 

divorce  from  bed  and  board  for  extreme  tioD   hod  ita  full  effect,  by  which   eveiy 

craelty,  ia  not  concluitive  evidence  of  her  part;  is  boiiod.     It  did  not  establish,  but 

baviiig  n^juatiSahly  left  hia  houae,  in  an  it  recognized  and  preauppoaed,  the   reln- 

Mtion  by  a  third  person  gainst  biro  for  Hon  of  huaband  and  wile  aa   previously 

DecesMtriea  furniahed  the  wife.     Burlen  v.  sabsisting  ;  oud   as   the   finnl   jud|:(inent 

Shannon,  3  Gray,   387,   389.      In  giving  was,  that  the  grounds  on  which  a  divorce 

the  opinion  of   the  eoort  in   thia  case,  a  mAua  waa  claimed  wete  not  establisbed 

8haw,  C.  J.,  aaid  :    "  Wa  have  no  donbt  in   proof;   and  the    libel  was  dismissed, 

that  a  decree   upon  b.  libel  for  divorce,  which  waa  ■  Qtial  judgment,  no  change  in 

directly  determining  the  liatui  of  the  par-  the  aftdua  of  the  parties  waa  eSected,  and 

tiea,  that  ia,  whether  two  persons  are  or  they  stood,  after   tbe  judgment,  in   the 

are  not   husband  and  wife  ;   or,  if  they  relation  in  which  they  etomi  at  the  com- 

hsve  been  husband  and  wife,  that  tmch  a  menoement  of  the  anit,  —  that  of  hoaband 

decree  divorcing  tbem,  either  a  nineula  or  and  wife.     Beyond  this  legal  elfect  of  a 

a  menta,  would  l>e  couclnaive  of  the  fact  Judgment  in  a  case  for  divorce  —  that  of 

in  all  courts  and  everywhere,  that  they  determiiiing  theifrKtuof  the  partiea  —  the 

■le  so  divorced.     If  it  were  alleged  thst  law  applies,  tx  in  other  judicial  proceed- 

a  marriage  was  absolal«ly  void,  as  being  ings  ;  viz.,  that  a  judgment  ia  not  evidence 

within  the  degrees  of  consaDgninity,  a  de-  in  another  suit,  except  in  cases  in  which    . 

etee  of  this  court,  on  a  libel  oy  one  of  the  tbe  aanie  parties  or  their  privies  are  liti- 

partics  against  the  other,  adjudging  the  gating  in  regard  to  tbe  same  nnbject  of 

marriage  to  be  void,  or  valid,  would  be  coiitraver^.'       Authenticated    copiea    of 

eonclanve   everywhere.      So,    under   the  decrees  of^certjdn  courta  in  the  Ruasian 

Bev.  Stat  7fl,  3  4,  where  one  Jiarty  alleges  province  of  Lithuania,  on  a  question  of 

and  the  other  denies  the  subsistence  of  a  peiligree,  of  wbii:h  they  have  jurisdiction, 

valid  marriage  between  them,  the  ailjudi-  are  conclusive  evidence  of  the  facts  adju- 

cation  of  a  competent  trihunal  nould  lie  dirnted  against  ell   the  world.     Knnia  i>- 

The  legal,  social  relation  and  Smith,  11  How.  (U,  S.)  400. 
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vas  sworn  at  the  trial,  or  to  justify  proceedings  in  execution  of 
the  judgment  So,  it  may  be  used  to  show  that  the  suit  was  de- 
termined ;  or  in  proper  cases,  to  prove  the  amount  which  a  prin- 
cipal has  been  compelled  to  pa;  for  the  default  of  hie  agent;  or, 
the  amount  which  a  surety  has  been  compelled  to  pay  for  the 
principal  debtor ;  and,  in  general,  to  show  the  fact,  that  the  judg- 
ment was  actually  rendered  at  such  a  time,  and  for  such  an 
amount '  (a) 

§  527  a.  Jndgmenta  as  kdmUaloiu.  A  record  may  also  be  ad- 
mitted in  evidence  in  favor  of  a  stranger,  against  one  of  the  par- 
ties, as  containing  a  tolemn  admmion,  or  judicial  declaration  by 
such  party,  in  regard  to  a  certain  fact  But  in  that  case  it  is 
admitted  not  as  a  judgment  conclusively  establishing  the  fact, 
but  as  the  deliberate  declaratioD  or  admission  of  the  party  him- 
self that  the  fact  was  sa  It  is  therefore  to  be  treated  according 
to  the  principles  governing  admissions,  to  which  class  of  evidence 
it  properly  belongs.  Thus,  where  a  carrier  brought  trover  agaioat 
a  person  to  whom  he  had  delivered  the  goods  intrusted  to  him, 
and  which  were  lost,  the  record  in  this  suit  was  held  admissible 
for  the  owner,  in  a  subsequent  action  brought  by  him  against  the 
carrier,  as  amounting  to  a  confession  in  a  court  of  record,  that  he 
had  the  plaintiff's  goods.'  So,  also,  where  the  plaintiff,  in  an 
action  of  trespass  quare  claugum /regit,  claimed  title  by  disseisin, 
against  a  grantee  of  the  heirs  of  the  disseisee,  it  was  held,  that 
the  count,  in  a  writ  of  right  sued  by  those  heirs  against  him, 
might  be  given  in  evidence,  as  their  declaration  and  admission 
that  their  ancestor  died  disseised,  and  that  the  present  plaintiff 
was  in  possession.'  So,  where  two  had  been  sued  as  partners,  and 
had  suffered  judgment  by  default,  the  record  was  held  competent 
evidence  of  an  admission  of  the  partnership,  in  a  subsequent  ac- 
tion brought  by  a  third  person  against  them  as  partners.^  And 
on  the  same  ground,  in  a  libel  by  a  wife  for  a  divorce,  because  of 
the  extreme  cruelty  of  the  husband,  the  record  of  his  conviction 
of  an  assault  and  battery  upon  her,  founded  upon  his  plea  of 
** guilty,"  was  held  good  evidence  against  him,  as  a  judicial  ad- 

*  See  fnither,  mjra,  66  688,  6S9  ;  Locke  d.  Winitoo,  10  Ala.  8U  ;  Sing  v.  Cbuc^ 
IC  N.  H.  B  ;  Oreen  v.  New  River  Co.,  4  T.  R.  68S. 

I  TUey  V.  Cowling,  I  lA.  B&rm.  744,  per  Holt,  C  i.  ;  a.  c  Boll.  N.  t.  a4S ;  Fu- 
•0118  c.  Copelsnd,  33  Me.  370. 

■  Robiwin  D.  Svett.  3  OreeiiL  SI6  ;  tupra,  i  16S  ;  Wells  v.  Camptoii,  S  Bob.  (L*.) 
171.     Anil  see  KtlUnberger  v.  StartevKnt,    7  Ciuh.  46G. 

*  Cn^a  B.  Carleton,  8  Shepl.  4B2. 

(a)  ChunberUin  «.  Carlisle,  29  S.  B.  540;  Kryv.  Dent,  14  Hd.  88, 
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mission  of  the  fact.     But  if  the  plea  had  been  "not  guilty,"  it 
would  have  been  otherwise,* 

§  &2S.  Oronnd  of  oonolualvanaH  of  Jadgmenta.  The  principle 
upon  which  judgments  are  held  conclusive  upon  the  parties  re- 
quires that  the  rule  should  apply  only  to  that  which  was  directly 
in  iiiue,  and  not  to  everything  which  was  incidentally  brought 
into  controversy  during  the  trial.  We  have  seen  that  the  evi- 
dence must  correspond  with  the  allegations,  and  be  conlinGd  to  tho 
point  in  issue.  It  is  only  to  the  material  allegations  of  one  party 
that  the  other  can  be  called  to  answer;  it  is  only  upon  such  that 
an  issue  can  properly  be  formed ;  to  such  alone  can  testimony  be 
regularly  adduced;  and  upon  such  on  issue  only  is  judgment  to 
be  rendered.  A  record,  therefore,  is  not  held  conclusive  as  to 
the  truth  of  any  allegations,  which  were  not  material  nor  travers- 
able ;  but  as  to  things  material  and  traversable,  it  is  conclusive 
and  fiQal.  The  general  rule  on  this  subject  was  laid  down  with 
admirable  clearness,  by  Lord  Chief  Justice  De  Grey,  in  the 
Duchess  of  Kingston's  case,'  and  has  been  repeatedly  confirmed 
and  followed,  without  qualification.  "From  the  variety  of  cases, " 
said  he,  "relative  to  judgments  being  given  in  evidence  in  civil 
Buita,  these  two  deductions  seem  to  follow  as  generally  true: 
First,  that  the  judgment  of  a  court  of  concurrent  jurisdiction, 
directly  upon  the  point  is,  as  a  plea,  a  bar,  or,  as  evidence,  con- 
clusive between  the  same  parties,  upon  the  same  matter,  directly 
in  question  in  another  court;  secondly,  that  the  judgment  of  a 
court  of  exclusive  jurisdiction,  directly  upon  the  pointy  is,  in  like 
manner,  conclusive  upon  the  same  matter,  between  the  same  par- 
ties, coming  incidentally  in  question  in  another  court,  for  a  dif- 
ferent purpose."  But  neither  the  judgment  of  a  concurrent  nor 
exclusive  jurisdiction  is  evidence  of  any  matter,  which  came  col- 
laterally in  question,  though  within  their  jurisdiction ;  nor  of  any 
matter  incidentally  cognizable ;  nor  of  any  matter  to  be  inferred 
by  argument  from  the  judgment. "  *  (a) 

•  Brirtlpy  u,  Bradley,  2  Fairf.  367  ;  Wooilniffi..  WoodnifT,  Id.  .(75. 

1  20  Howtira  St.  T]\  SS8  ;  expressly  udojitod  and  confirmed  in  Harvey  r.  RkhardB, 
2  CtaJl.  229,  per  Story.  J.  ;  and  in  Hihshman  d.  Dulleban,  1  Watts,  183,  per  Gibson, 
C.  J.      Ands«  Kingr.  Cbn8e.l5  N.  H.  B. 

'  Thus,  a  judgment  at  law  against  tho  validity  of  a  bill,  us  having  been  (riven  for  « 
aambliog  debt,  ia  oonoluaive  of  that  fact  in  equity  also.  Pearce  v.  Gray,  2  T.  &  C.  322, 
Plans,  and  docuraenta  referred  to  in  the  pleadings,  are  conclusive  upon  the  parties,  if 
they  are  adopted  by  the  issueti  and  make  part  of  the  juiiKinent  ;  but  not  otherwisa. 
Hohbs  0.  Parker,  1  ftedingt.  143. 

*  See  2  Kent,  Coram.  11&-121  ;   Story  on  Cotifl.  of  Laws,  S§  691-5B3,  603-610. 
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§  529.  jndsment  mut  b«  Bnal  It  is  oulj  where  the  point  in 
issue  has  been  determined,  that  the  judgment  is  a  bar.  if  the  sait 
is  discontinued,  or  the  plaintiff  becomes  nonsuit,  or  for  any  otlicr 
cause  there  has  been  no  judgment  of  the  court  upon  the  matter 
in  issue,  the  proceedings  are  not  conclusive.*  (£) 

§  630.  And  upon  the  merits.  So,  also,  in  order  to  constitute  the 
former  judgment  a  complete  bar,  it  must  appear  to  have  been  a 
deeinon  upon  the  merits;  and  this  will  be  sufficient,  though  the 
declaration  were  essentially  defective,  so  that  it  would  have  been 
adjudged  bad  on  demurrer.^  (c)  But  if  the  trial  went  off  on  a 
technical  defect,*  or  because  the  debt  was  not  yet  due,'  or  because 
the  court  had  not  jurisdiction,*  or  because  of  a  temporary  dis- 
ability of  the  plaintiff  to  sue,*  or  the  like,  the  judgment  will  be 
no  bar  to  a  future  action. 

§  531.  Fonusr  raooTcry.  It  18  well  settled,  that  a  former  re- 
covery may  be  shown  in  evidence,  under  the  general  issue,  as  well 
OS  pleaded  in  bar ;  and  that  when  pleaded,  it  is  conclusive  upon 
the  parties.*(a)  But  whether  it  is  concliuive  when  given  in  evi- 
dence is  a  point  which  has  been  much  doubted.  It  is  agreed,  that 
when  there  has  been  no  opportunity  to  plead  a  matter  of  estoppel 
in  bar,  and  it  is  offered  in  evidence,  it  is  equally  conclusive,  aa 
if  it  had  been  pleaded.^     And  it  is  further  laid  dovn,  that  when 


Thi»  suliject,  psrttcularly  with  ngaid  to  tbe  identity  of  tha  iBae  or  mlaoet-iintter  in 
coDtrorersy,  id  actions  conceraing  the  rpalty,  ii  My  leriewed  and  ulnstntad  l^ 
Putnsni,  J.,  in  Arnold  ».  Arnold,  17  Pirk.  7-14. 

*  Knox  V.  Waldobarangh,  &  Qreenl.  1B6  ;  HuU  v.  BUhe,  13  Mass.  155  ;  Sirc^ut 
V.  Berk,  8  S.  &  B.  305  ;  Bridge  o.  Sumner,  1  Pick.  371  ;  3  Bl.  Comm.  21J6,  377.  So, 
if  the  jadgnient  haa  been  reveraed.  Wood  d.  Jackson,  S  Wend.  9.  If  there  has  ban 
uo  judgmeat,  it  hns  been  tilled  Chat  the  pleadings  are  not  admiasibls  as  evidence  of  tfa* 
facts  recited  in  them.     Holt  v.  Miers,  »  C.  &  P.  191. 

1  MuKhfs  V.  HkkG,  1  Uason,  615,  510,  per  Story,  J. 

'  Ibid.i  Lane  n.  Harrison,  6  Mnnf.  573;  McDonald  v.  Baiitor,  8  Johns.  <43| 
Lsini<en  o.  Keilgewin,  1  Uod.  207. 

»  N.  Eiig.  Baak  e.  Lewis,  8  Pick.  118. 

*  Estill  V.  T«ul,  2  Yer^,  487,  470. 
»  Dinon  0.  Sinclear,  i  Vt.  851. 

*  Trevivnn  v.  Unreiice,  I  Salk.  S76 ;  H,  c.  3  Salk.  IGl ;  Ontnm  v.  Uorewood.  S 
East,  316  ;  Kitchen  f.  Campbell,  3  Wils.  304  i  B.  c.  2  W.  Bl.  837. 

'  Howard  v.  Mitchell.  14  Ma«u  341  ;  Aiuaa  v.  Bvtntt,  17  Ma«a.  865.  So,  in 
«qait7.     DowB  v.  McUicbnel,  e  Paige,  139. 

Felting  Co.,  18  Blatchf.  C.  C.  310  ;  Price  ment  of  facts,  has  been  held  not  to  be  a 

B.  Dewey,  fl  Snwy.  C.  C.  493  ;  Putnom  n.  bar   to  a   sait  between  the  aune  putiei 

CInrk,  34  N.  J.   V^.   S3S.     The  same  is  upon  the  name  cause  of  action,  thongh  the 

true  if  a  party  to  a  suit  does  not  appear.  State  court,  in  pronouncing  its  jadgtaent 

and   judgment    U    rendered  by   delault.  may  have  expressed  an  optnian  uixhi  tha 

Jonlsn  V.  Van  Eppa,  85  N.  Y.  427.  merits  of  the  plHintiffa   case.     Homei  r. 

(i)  Holbort's  Estate,  57  Cal.  257,  Brown,  16  How.  (U.  S.)  35*. 

(f)  a  jiidgTUent  of  nonanit  by  tbe  So-  (a]  Warren  r.  C^inga,  «  Cash.  (Uof. ) 

preme  Court  of  Massachusetts,  entered  by  103  ;   ChamlierlTiiii  ».  Carlisle,  26  K.  H. 

tonaent  of  the  parties,  on  an  agreed  state-  C40  ;  Meist  v.  GUI,  44  Oh.  St.  258. 
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the  matter,  to  which  the  catoppel  applies  is  alleged  by  one  party, 
and  the  other,  instead  of  pleading  the  estoppel,  chooses  to  take 
issue  on  the  fact,  he  waives  the  be&elit  of  the  estoppel,  aad  leaves 
the  jury  at  liberty  to  find  according  to  the  fact,"  This  proposi- 
tion is  admitted,  in  its  application  to  estoppels  arising  from  an 
act  of  the  party  himself,  in  making  a  deed  or  the  like;  but  it  has 
beea  denied  in  its  application  to  judgments  recovered;  for,  it  is 
said,  the  estoppel,  in  the  former  case,  is  allowed  for  the  benefit  of 
the  other  party,  which  he  may  waive;  but  the  whole  community 
have  an  interest  in  holding  the  parties  conclusively  bound  by  the 
results  of  their  own  litigation.  And  it  has  been  well  remarked, 
that  it  appears  inconsistent,  that  the  authority  of  a  res  j'udicata 
should  govern  the  court,  when  the  matter  is  referred  to  them  by 
pleading,  but  that  &  jury  should  be  at  liberty  altogether  to  dis- 
regard it,  when  the  matter  is  referred  to  them  in  evidence;  and, 
that  the  operation  of  so  important  a  principle  should  be  left  to 
depend  upon  the  technical  forms  of  pleading  in  particular  ac- 
tions.* And  notwithstanding  there  are  many  respectabie  oppos- 
ing decisions,  the  weight  of  authority,  at  least  in  the  United 
States,  is  believed  to  be  in  favor  of  the  position,  that  where  a 
former  recovery  is  given  in  evidence,  it  is  equally  conclusive,  in 
its  elTect,  as  if  it  were  specially  pleaded  by  the  way  of  estoppel.^  (fi) 

»  Hnwnrd  r.  MitchpII,  »up.  ,■  Ailaina  o.  Barnes,  tvp. 

*  Phil.  &  Am.  on  EviJ.  612. 

•  Tliis  point  was  briefly,  Imt  Very  forcibly,  arpied  by  Kennedy,  J.,  in  Marsh  ».  Pier, 
4  Riwlo,  288,  28B,  in  the  foUowini;  turnn:  "The  propriety  of  thoae  dfoieions,  which 
h*ve  admlttod  a  jUElgintut  in  a  fornwr  suit  to  he  pven  in  ovMcnce  to  the  jury,  on  the 
triBl  of  a  aecoiiii  suit  for  the  name  cauijo  hetweru  the  aaine  jiarties,  or  those  olainiin" 
nnder  them,  but  at  the  same  time  have  bald  that  the  jury  were  not  absolutely  bound 
fay  sm:h  judgment,  becauaa  it  was  not  pleaded,  niay  well  be  questioned.    The  maxim, 

(S)  Krekeler  o.  Bitter.  flS  N.  Y.  372.  solved  in  the  preient  controversy,  it  must, 
rf.Thompsoni'.  Roberts,24  Hair.{N.  Y.)     to  be  concluaiva,  be  pleaded   strictly  as 

■D_    nnn        TI.I^  ..^.^.t-i^..  :..  ....^.r..!!..  „ « .1      ^_  j    ..i.  .    _    .       .  ,      j    - 


Fr.  S33.     Tliia  rjneatioD  is  carHfully  exam-    an   eatopfwl,   and  the  record  vouched  i 
ined  by  Beillield,  J.,  \a  a  case  in  Vermont    support  of  the  iilfa  must 
(Gray  c.    Pingry,    17   Vl  119),   and   tha    face,  eridenes  that  then 


earlier  casFS  revieired.     The  foriu  of  plead-    in  issue,  and  was  foum     ,         

ing  an  e.?toppel  is  there  considered,  and  if  the  rmord  do  not  show  this,  and  it  he- 

that  atlopted  in  Shelley  v.  Wright,  Willes,  comes  necessary  tri  resort  to  oral  evidence 

9.  ap[iroved.     But   it  la  tfaere  said,  that  to  show  it,  the  matter  cannot  he  pleiided 

when  a  former  ailjudiuatiou  is  rflied  U|kid,  as  an  eatnppcl,  but  it  becomes  a  question 

as  having  det«rrain»l  the  entire   contro-  foi  the  jiirv  ;  but,   neverthelKsa,   if  it  he 

versy   now   in  hand,   it   need    never    1«  proved  to  the  eatisfaction  of  the  jury  that 

pleaded  aa  an  estoppel,  but  is  an  eqnita-  the  fact  was  determined  in  the  former  con- 

ble  defence,  and  in  many  actions  may  be  troversy  between  the  same  parties,  it  is 

given  in  evidence  under  the  general  issue  ;  equally  conclusive,  both  ujioii  th«  ]iarties 

and  when  reijuired  to  he  pleaded  specially,  and  the  jury,  as  if  it  apiieai'ed  of  reconl. 

is  not  rpquired  to  be  pleadeil  with  (greater  Ptrkins  n.    Walker,    Ifl  Vt.    144,   where 

*-   is  than  anv  other  iiles  in  bar.    But  the  auhject   is    very    ably   discussed    hj 

~  '- ^-'  -■-  -•-■■<\  "l«n  "  "ft-  Hcnuett,  J. 
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§  532.  idvntity  of  lune.  When  a  fonner  judgment  is  shown 
by  way  of  bar,  whether  by  pleading,  or  in  evidence,  it  is  compe- 
tent for  the  plaintiff  to  reply,  that  it  did  not  relate  to  the  same 

'  nemo  debrt  bis  tcx&K  si  cnnstet  cade  quod  fit  pro  hub  et  eadem  causa,*  beiuji  ron- 
siJured,  as  doulitlms  it  was,  esUblislii^d  fur  the  protection  tDillieiiefit  of  tlie  party,  be 
may  therefore  nnive  it ;  and  uDigueatiuDstily,  m>  &r  >a  be  la  indiTidually  concerned, 
tbere  can  be  no  mtionel  olijection  to  bia  doing  so.  But  Iben  it  ought  tii  be  recwllecloi 
that  the  canimuiiity  lias  kI«o  hu  rqnal  iutensBt  and  conueni  in  the  iiiHtter,  on  account  of 
Ita  peace  and  [)ui''t.  uliich  ought  not  to  bd  disturbed  at  the  will  aiid  |>leiisnre  of  eveiy 
indiviilnal,  in  order  to  gratify  viiiilictive  and  litiffious  fcelinKK,  Hence  it  would  «i^m 
to  TilloH',  that,  whrrerer  ou  tlis  trial  of  a  cause  from  the  state  of  the  pleadings  in  it, 
the  recont  of  a  judgini-nt  rendei-vd  by  a  compiti'iit  tribunal  upon  the  mcntsi  !□  a  fomier 
action  for  the  Ranie  cause,  l>etwt«n  the  suue  |>ertita,  or  thooe  clairaiug  under  theni, 
\»  properly  giv'eii  in  evideuce  to  the  jury,  it  ouglit  to  be  coiiBJilerul  conclusively 
bin<liiig  ou  both  court  and  jury,  aud  to  preclude  alt  further  inquiry  in  the  cause  ; 
otherwise  the  mie  or  maxim,  'eipedit  reipulilicts  ut  sit  finij  liiium,'  which  is  as  old 
as  tile  law  itself,  aud  b  part  of  it,  will  be  exploded  and  entirely  disrcgardnl.  Bnt  if  it 
be  ]iart  of  our  law,  ax  seems  to  be  admitted  by  all  that  it  is,  it  appenn  to  me,  that  tlia 
court  and  jury  ar«  clearly  bound  by  it,  and  not  at  liberiy  Co  find  against  aach  furmer 
juJaiiient.  A  contrary  doctrine,  as  it  seenin  to  me,  subjects  (be  public  )>eace  and  quiet 
to  tne  sill  or  neglect  of  iadividuala,  and  preferi  tbe  grniiGcntion  of  a  liligions  diGpofii- 
tion  on  the  part  of  suitors,  to  the  preservation  of  ths  pnblic  tranquillity  and  bappineas. 
The  result,  among  other  things,  would  be,  that  the  tribunals  of  the  State  would  be 
bounil  to  Ki'e  thdr  time  and  attention  to  tbe  trial  of  new  actions,  for  the  same  causes, 
trieil  once  or  oftener,  iu  former  actions  between  tbs  mme  patties  or  priTies,  without  any 
limitation,  other  than  the  will  of  the  parties  litigant,  to  tbe  great  delay  and  injury,  if 
not  exclusion  occagionally,  of  other  causes,  which  never  bare  passed  in  mn  judiaitain. 
The  efiect  of  a  judgment  of  a  court,  having  jurisdiction  over  the  subject-lnatter  of  con- 
troreny  between  the  parties,  even  as  an  esloppcl,  is  very  diOerent  fi'om  an  e^toiipel 
arising  from  the  act  of  the  inrty  himself,  in  making  a  deed  of  indenture,  kc,  which 
may,  or  mav  not,  be  enforced  at  the  election  of  the  other  party ;  because,  whatever 
the  parties  have  done  by  compact,  they  inay  undo  by  the  iame  means.  But  a  judg- 
ment of  a  proper  court,  being  tbe  sentence  or  conclusion  of  tbe  law,  upon  tbe  facta 
contained  within  the  record,  ])nta  an  end  to  all  further  litigation  on  account  of  the 
same  matter,  and  becomes  the  law  of  the  case,  whicb  cannot  lie  changed  or  altered, 
eveD  by  the  consent  of  the  jiartips,  and  is  not  only  binding  n|K>ii  theiu,  but  njiou  the 
courts  and  jnrias,  ever  sfterward^.  as  long  as  it  shall  remain  iu  force  aud  unreversed." 
A  similar  view,  icith  tbe  lilce  distinction,  was  taken  by  Huston,  J.,  in  Eilhnffer  v.  Hen, 
17  S.  &  B.  325,  328.  See  also  to  the  point,  that  the  eviJence  is  conclusive,  Shafer*. 
Slonebrnki^r.  4  G.  A  J.  3(6  ;  CHst  v.  Zei«!er,  18  S.  &  R.  282;  Betts  v.  Starr,  6  Coon. 
C3l>,  553  ;  I'reiilon  r.  Harvey,  2  H.  &  Mnii.  65 ;  Estill  n,  Tnul,  2  Yerg.  467,  471;  King 
».  Chase,  15  N.  H.  9.  In  New  Yoik,  as  reinarVed  by  Snvage.  C.  J.,  m  Wood  o.  Jack- 
son, 8  Wend.  21,  35,  the  decisions  hnve  nut  been  unifornt,  nor  is  it  Jierieclly  clear, 
wiiere  the  weight  of  aiithoritv  or  of  armiment  lies.  But  in  the  later  case  of  lawrence 
V.  Hunt,  10  Wend.  83,  84.  the  learned  judge,  who  delireted  the  opinion  of  the  court, 
aeeuicd  inclined  in  favor  of  the  conclusiveness  of  the  evidence.  See,  to  Ibe  same  point, 
Hancock  e.  Welsh,  1  Stark.  317  ;  Whntely  v.  Menheim,  2  Esp.  808  j  Strutt  b.  Box- 
iu^on,  5  Esp.  56-59  ;  Rex  e.  St.  Pancnis,  Penke's  Caa  230 ;  Duchess  of  Kingston's 
Ca.»e,  20  Howell's  St.  Tr.  638  ;  Bird  v.  Randall,  3  Burr,  1858.  The  contrary  decision 
of  Vooght  0.  Winch,  2  B.  *  Aid.  BB2,  waa  oiled,  but  without  being  appioied,  by  Beat, 
G.  J.,  in  StaRWrd  f.  Clark,  1  C.  Ai  P.  405,  and  was  again  dlncussed  iu  ibe  same  case,  3 
Ring.  377  ;  bat  each  of  tbe  learned  judges  expressly  declined  giving  any  opinion  on  the 
point.  This  case,  however,  is  reconciled  with  other  English  cases,  by  Mr.  Smith,  on 
tbe  ground  that  it  means  no  more  than  this,  that  where  tbe  party  might  plead  the  n- 
eord  by  estoppel,  but  does  not,  he  waives  its  concluaivs  character.  See  3  Smith's  Lead- 
ing Cases.  131,  144,  445.  The  learned  author,  in  the  note  here  referred  to,  has  reviewed 
the  doctrine  of  estoppels  in  a  masterly  manner.  The  jodgment  of  a  court-martial,  when 
olfcred  in  evidence  in  support  of  n  justiGcation  of  imprisonment,  by  reason  of  militarv 
disohedlence  snil  misconduct,  is  not  regarded  as  conclusive;  for  the  speojal  nvsons 
staled  by  Lord  Mansfield  in  Wail  v.  McKamara,  1  T.  B.  SS8.  See  ace.  Honnafurd  «. 
Hnnu,  2C.  &r.  ]48. 
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■prcferty  or  traiftaction  in  controversy  in  the  action,  to  which  it 
19  Bet  up  in  bar;  and  the  question  of  identity,  thus  raised,  is  to 
be  determined  by  the  jury,  upon  the  evidence  adduced, ^  And 
though  the  declaration  in  the  former  suit  may  be  broad  enough  to 
include  tiie  subject-matter  of  the  second  action,  yet  if,  upon  the 
whole  record,  it  remains  doubtful  whether  the  same  subject-mat- 
ter were  actually  passed  upon,  it  seems  that  parol  evidence  may 
be  received  to  show  the  truth.^  {a)    So,  also,  if  the  pleadings  pre- 

1  So,  if  !■  deed  ts  admittrd  ia  pleading,  proof  of  ths  idnntitj  may  ntill  b«  requlKd. 
Johnston  t>.  Cottingham,  1  Armat.  Macarla.  &  Ogle,  11.-  And  Me  Oarcott  r.  Jalmson, 
II  G.  A  J.  173. 

*  Id  is  obi-iona  that,  to  prove  what  was  tha  point  in  iaaua  in  a  previong  actiou  at 
commoD  U«r,  it  is  necessary  to  prodoce  the  ttUirt  record.  Foot  v.  Glover,  4  Blockf. 
813.    And  m,  Horria  v.  Keyai,  1  Hill,  540  ;  <i^axcoak.  v.  Haya,  4  Dana,  60. 

(a)   A  verdict  and  judgment  for   B  in  tho  ptioe.     The   defendant  recovering  in 

an  action  at  law  brought  af^inat  him  by  this  action,  the  plaintiff  brought  an  action 

A,  for  obstmcCLDg  the  Hovr  of  water  to  A  a  on  the  s^isl  promise,  and  it  was  held 

mill,  in  which  action  B  put  in  the  plea  of  that  the  judgment  for  the  defendant  in 

"  not  Kuilty,"  and  a  speciHcatiou  of  de-  tile  fomier  action  was  uo  bar  to  the  euli- 

fence  denying  l»th  A'a  right  and  any  in-  sequent  action   on   the    special   promise. 

11117  thereto,  are  no  bur  to  a  suit  in  equity  Harding  v.   Hale,  2  Gray,  899,  400.     A 

oy  A  against  B  to  restrain  such  obslruc-  havinj(  contracted  to  convey  land  to  B, 

tion,  unleas  it  appear  either  by  the  record  conveyed  it  to  C     B  brought  a   bill   iu 

or  hj  extrinaic  evidence,  that  B  prevailed  equity  against  A  and  C  for  a  specific  per- 

in  the  action  at  law  because  A  bod  failed  formauce  of  the  contract,   but  judgment 

to  satisfy  the  jury  that  B  had  violated  A's  was   i^ndered    thereon   for   the   res[>and- 

rights.    McDowell  v.   Langdon,   3  Gray,  ents,  A  and  C.     B  snbsequeutly  brought 

G13.     To  prove  that  the  S4th  day  of  a  car-  an  action   at  law  against  A   to   recover 

tain  month  was  a  reasonable  time  in  whiuh  damages  for  the  breach  of  the  contract, 

to  perform  a  certain  contract,  the  record  and  it  was   held  that  the  judgment  in 

of  a  former  jndgmont  between  the  same  the  equity  suit  was  no  bar  to  the  ai'tion 

parties,  establishing  that  the  22d  da;  of  at  law.    Buttrick  v.  Holden,  S  Cnsh.  233- 

the  same  month  was  within  a  reasonable  233. 

time  ia  not  competent  evidence.  Snge  v.  A  petitioner  for  partition,  claiming  title 
HcAl[)iii,  11  Cnsli.  195.  nndet  a  judgment,  may  show  by  parol 
A  verdict  in  favor  of  the  defendant  in  evidence  that  hia  name  waa  incocpctly 
BU  action  against  one  of  two  joint  tres-  stated  in  the  judgment,  through  mistake ; 
passers,  which  wonld  be  conclusive  evi-  and  it  is  not  necessan  for  this  pur[>ose 
denoe  in  a  subBai]uent  action  against  him  that  the  iniatske  shonld  be  previoosly  cor- 
hj  the  same  plaintiff,  will  not  be  conclu.  reeled  on  the  record.  And  where  there  is 
Hive  ia  an  action  b;  such  plaintiff  ogainnt  a  differenin  between  the  description  of  the 
the  ca-tresgiaS'Uir.  Sprague  e.  Oskes,  19  land  of  which  partition  is  demanded  in  a 
Pick.  455-158.  Judgment  and  satisfac-  petition  for  partition ,  and  the  description 
tion  in  an  Action  on  a  bond  given  to  dis-  of  land  in  a  jodgment  under  which  the 
aolve  an  attachment  constitute  no  defence  petitioner  claims  title,  he  may  show  by 
to  an  action  on  a  bond  nven  to  obtain  a  parol  that  the  land  described  in  both  is 
rtview  of  the  action  in  which  the  attach-  the  some ;  and  If  he  establishes  this  fact, 
menC  was  made,  for  a  braach  of  a  condl-  then  the  former  judgment  it  conclosive 
tion  to  enter  such  review  at  the  neit  term  evidence  of  his  titJe  thereto.  Wood  v.  Le 
of  the  conrt.  Lehan  v.  Good,  8  Cnah.  Bnmn,  8  Cush.  (Haas.)  471,  473;  Boot 
803-30B.  1..  Fellowes,  8  Ciish.  (Mass.)  29;  Wash- 
To  an  action  for  goods  sold,  the  de-  ington  Steam  Packet  Co.  v.  Sickles,  24 
lendant  answered  that  he  had,  in  part  How.  333  ;  White  if.  Chase.  12B  Moss. 
payment  of  the  price,  given  a  special  prom-  158;  CUpp  ».  Herrick,  129  Id.  292; 
isa  to  nay  certain  debts  of  the  plaintiff,  Drake  r.  Merrill,  2  Jonas,  L.  SdS.  L  f. 
and  had  performed  that  promiae,  and  that  Churchill  v.  Holt,  127  Uass.  IG5. 
Iw  had  otberwiN  paid  the  remainder  of 
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Bent  Bcveral  distinct  propositions,  and  the  evidence  may  be  re- 
ferred to  either  or  to  all  vith  the  same  propriety,  the  judgment 
is  not  concluaive,  but  only  prima  facie  evidence  upon  any  one  of 
the  propoeitions,  and  evidence  aliunde  is  admissible  to  rebut  it.^ 
Thus  where  the  plaintifF  in  a  former  action  declared  upon  a  prom- 
issory note,  and  for  goods  sold,  but  upon  executing  the  writ  of 
inquiry,  after  judgment  by  default,  he  was  not  prepared  with  evi- 
dence on  the  count  for  goods  sold,  and  therefore  took  his  damages 
only  for  the  amount  of  the  note ;  he  was  admitted,  in  a  second 
action  for  the  goods  sold,  to  prove  the  fact  by  parol,  and  it  was 
held  no  bar  to  the  second  action.*  And  upon  the  same  principle, 
if  one  wrongfully  take  another's  horse  and  sell  him,  applying  the 
money  to  his  own  use,  a  recovery  in  trespass,  in  an  action  by  the 
owner  for  the  taking,  would  be  a  bar  to  a  subsequent  action  of 
atsvmptit  for  the  money  received,  or  for  the  price,  the  cause  of 
action  being  proved  to  be  the  same.^(&)    But  where,  from  the 

*  Hendenon  v.  Kftoner,  1  Ricbudsob,  474. 

•  Seddon  V.  Tutop,  fl  T.  R.  60S  i  Hadle;  v.  Green,  S  Tyrwh.  SM.  See  aec  BriitRS 
V.  Ontf,  14  Pick,  fifi  ;  Webster  v.  Lee,  5  Muss.  834 ;  R«vee  v.  Fanner,  4  T-  B.  146  ; 
Thorpe  v.  Cooper,  C  Bing.  116  ;  Pbillipe  ofBerick,  16  Jaboi.  136.  Bnt  if  the  jury 
have  paased  upon  the  claim,  it  is  a  hsr,  thoueh  they  may  have  diaallowed  it  for  WADt 
ofsutficieDt  evidence.  StafTard  v.  Clark,  S  Bing.  377,  382,  per  Best,  C.  J.  ;  Philli|a 
t>.  Benck,  supra,  {e).  So,  if  the  fact  cooetituling  the  besiaof  the  cUim  vaa  proved, 
Binoiig  other  things,  before  an  arbitrator,  but  be  airarded  no  damaoea  for  it,  dods  hav- 
ing been  &t  that  time  expreasl;  claimNl.  Dunn  ■>.  Hurray,  9  B.  ft  C.  780.  So,  if  he 
sues  for  )iart  only  of  an  entire  and  indivisible  claim  ;  a*,  if  one  labon  for  auotber  a 
vear,  on  the  aame  hiring,  and  luea  for  a  moDtb'i  vagra,  it  it  a  bar  to  the  whole.  Mil- 
ler V.  Covert,  I  Wend.  437.  But  it  leems  that,  generally,  a  running  account  for  goods 
sold  and  delivered  does  not  cooetitnte  an  entire  demand.  Bad^r  v.  Titcoml^  15  Pick. 
41G.  Contra,  Guernsey  v.  Carver,  3  Weod.  492.  So,  if,  having  a  claim  for  a  greater 
amount  (consisting  of  sevt^rsl  dlntinct  particulars,  he  sues  in  an  inferior  court,  and  tak«e 
judgrneut  for  a  less  amount.  Bagot  o.  Williams,  8  B.  &  C.  23S.  Bu,  if  be  obt;uRs  an 
mtt^rlocutory  Judgment  for  his  vhole  claim,  but,  to  avoid  delay,  takes  a  rule  to  oom- 

rutp  on  one  item  only,  aod  enters  a  iicUe  proncqai  aa  to  the  other.    Bowden  v.  Home, 
BinR.  716. 

*  17  Pick.  IS,  per  Putnam,  J. ;  Toung  v.  Black,  7  Cnmch,  6SS ;  Ldvennore  v. 
Herschell,  3  Pick.  S3.  Whether  parol  evidence  would  be  admissible,  iu  auch  case,  to 
prove  that  the  damages  awarded  iu  trespass  were  given  merely  for  the  tortioua  taking 
without  including  the  value  of  the  goods,  to  which  no  evideuce  had  been  ofleicd, 
jwxrt;  and  see  Looniis  v.  Green,  7  Greenl.  8S6. 

[b)  Norton  v.  Dnberty,  S  Gray  (Uass.),  aninst  the  respondents  jointly  and  sever- 

S72.     The  assignees  of  an  insolvent  debtor  ally  ;  and  the  court,  alter  a  bearing  upon 

brought  a  bill  in  equity  to  set  aside  con-  the  meriCa,  decreed  that  the  demands  set 

veyances  of  property  made  by  the  delitor  up  by  the  respondents,  in  theit  several 

to   the  respondents,  as  made  and  taken  answen,   were  justly  due  them  from  the 

either  without  consideration  and  in  fraud  insolvent,   and   that   the  cojivayancsa   of 

of  crsditoTB,  or  by  way  of  unlawful  prefer-  property   in   payment   thereof  were    not 

ence,  contrary  to  the  insolvent  laws.     The  made  in  violation  of  the  insolvent  law^ 

bill  charged  tha  respondents  in  the  com-  and  dismissed  the  bilL      The    assignees 

mon  form  with  combining  and  confederat-  subsequently  broilBht  an  action  of  Crorer 

ing  with  divers  other  persons  to  the  com-  against    one    of   the    respondents  in  the 

plainants  nnknown,  and  prayed  for  relief  equity  suit,  for  the  aame  prapecty,  and  it 

te)  Lewis  >.  Lewis,  IDS  Hast.  SOB. 
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nature  of  the  two  actions,  the  cause  of  action  cannot  be  the  same 
in  both,  no  averment  will  be  received  to  the  contrary.    Therefore, 

iru  hsld  that  the  decree  in  Uut  nilt  wu  Mit,  althoogh  the  other  derendaota  had  a 

•  bar  to  the  action  of  trorer.    Bigelow  v,  Terdiet 

Winsor,   1  OnT,  29S,  SOS  ;  Shav,  C.  J.,         "  Nor  u  it  easential  that   the  two  tri- 

in  dellrering  the  opinion  of  the  court  in  bunala  shoolii  have  the  Heme  jujiidicliou 

this  case,  said :  "  One  valid  juilgnient  by  in  other  reapeeta,  provided  the  court  waa 

a  court  of  competeat  jurisdiction,  between  of  coni[>ateiit   jurisdiction    to   adjudicata 

the  uiiie  partiee,  apon  eonai derations  as  apoQ  the  entire  mattiir  in  canCrofersy,  in 

well  of  justice  as  of  public  policy,  U  held  the   sabsequent   suit.     Whether  it   be   a 

to  be  conclusive,  except  where  a  review,  court  of  law  or  equity,  of  admiralty  or  of 

an  appeal,  or  reheating  in  aome  rorm,  ia  probate,  if  in  the  matter  iu  controversy 

allowed  and   regulated  by  law.     No  man  between  the  parties,  with  the  same  object 

ia  to  be  twice  vexed  with  the  same  coatro-  in    view,   that   of  remedy  between  them, 

versy.     'Interest  reipublics   nt  Gnis  sit  the  court  had  jurisdiction  to  deeije,  it  is 

littura.'  a   legal    adjadication    binding   oq    these 

"To  ascertain   whether   a   pastjudg-  parties." 
ment  ia  a  bar  to  another  suit,  we  are  to         To  render  a  former  judgment  Itetween 

consider,  first,  whether  the  subject- mstter  the  same  parties  adniissible  in  evidence  in 

of  legal  controversy  which  is  proposed  to  another  action  pending  between  them,  it 

be  brought  before  any  oonrt  for  si^udica-  most  appear  that  the  fact  sought  to  be 

tion,  has   been    drawn    in  question,  and  proved  by  the  record  was  actually  passed 

within  the  issue  of  a  former  judicisl  pro-  upon  by  Che  jury  in  finding  their  verdict 

ceeding  which  has  terminated  in  a  regnlar  in  the  former  suit.      It  is  not  necessary 

judi^eut  on  the  merits,  ao  that  the  whole  that  it  should  have  been  directly  and  s]>a- 

rstion   may  hava   been   determined  by  cifically   put   in   issue  by  the  pleadium; 

t  adjudication ;  secondly,  whether  the  but  it  is  sufficient  if  it  u  showu  that  the 

igain 
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in  a  Trit  of  right,  a  plea  in  bar  that  the  game  title  had  been  the 
sole  subject  of  litigation  in  a  former  action  of  treapass  quare 
clawum  /regit,  or  in  a  former  writ  of  entry,  between  the  same 
parties,  or  others  privy  in  estate,  vae  held  to  be  a  bad  plea.' 
Whether  the  judgment  in  an  action  of  trespass,  upon  the  iasne 
of  liberum  tenementum,-  is  admissible  in  a  subsequent  action  of 
ejectment  between  the  same  parties,  is  not  perfectly  clear;  but 
the  wei^t  of  American  authority  is  in  favor  of  admitting  the 
evidence.^  (i) 

*  Araold  «.  Arnold,  17  Pidc  i  ;  B«te«  «.  TbompMn,  Id.  14,  n.  ;  Beniiett  r.  Holmn, 
1  Der.  4  Bat  «86. 

'  Ha«y  B.  FarmtD,  1  But,  29S.  And  sae  Meredith  e.  Oilpin,  S  Price,  146  ;  EeiT 
V.  Chew,  7  Watti,  871 ;  Fatter  ef.  McDint,  9  Watts,  349. 

Iflfl  ;   l^inpiej  «.  Nodd,  9  Foster,  299.  B  on  ■  promtaaoTj  Dote  fjiyea  by  B  to  A 

A  jadKHiant  fur  the  demandant  in  s  real  in  parment  Tor  goodi,  B  pleaded  want  of 

action  vith  possession  taken  aoder  it,  will  eonuderatian  by  reason  of  falne  TepresaD* 

[irecluds   Che  tenant  in  that  action  from  tations  of  A  concemins  the  ralne  of  mctl 

afterwards  asserting  against  auoh  demand-  goods.      A  recoTered   jnilgment   for  part 

ant  any  personal  property  in  the  baildiaca  only  of  the  note.      It  was  beld  that  thia 

which  he  had  erected  on  the  land.     Doak  was  a  bar  to  a  aubaeqoent  action  bmugbt 

B.  Wtswell,  33  Ue.  366.   Bee  Small  v.  Leo-  by  B   aninat  A  to  recover  duoagea  lor 

Hard,  26  Vt.  £09  ;  Morgan  c.  Rarksr,  Id.  aaeh    falte  repreaentationa.      Burnett   >. 

e02  ;  Briggs  V.  Wells,  12  Barb.  (N.  Y.)  Smith,  4  Gtay,  SO.     In  replsrin  bya-  - 


if  entry  to  fors-  ant  aninst  his  landlord,    whn   had  dis- 

B  to  secure  the  traiDed  for    ""'  "~ '*  —  '   ''-■■-■ 

naymcnt    ot    Hve    promissory   notos.      B  a  verdict  ,    . 

aefemliid,  pleading  the  general  issue,  and  tated  by  the  landlord,  to  remove  the  ten* 


irtgHse  given  by  B  to  secure  the  trained  for  rent  in  anear,  it  was  held  that 

ot    hve    promissory   nolo.      B  a  verdict  in  aummary  prOL'eediogi  ii    ~' 

_    .  .       .  pleading  the  general  issue,  and  tated  by  the  landlord,  to  remove  the 

specifying  rertain  grounds  of  defence.    A  ant  for  default  in  the  payment  of  rent, 

trial  was  tiad,  and  s  verdict  found  for  A,  that  no  rent  was  due,   was  concluaiTe  a~ 


npon    which    conditional   judgment  was    that  point,  —  the  same  tent  being  in  qoe*- 

■ubsaqnently  rendered  For  him  ;  and  the    tiali  in  both  ptoccedinga.    White  n.  Casta- 

t  thereof  not  beiog  paid,   A  took    worth,  £  Seldeu  (S.  Y.),  137.     An  a 


posaeasion    of   the    mortgaged    premisea.  tm>ught  for  a  part  of  an  entire  and  indi- 

Pending    the    foregoing    proceedinga,    A  visible  demand,  and  a   recover^'  therein, 

brought  an  action  against  B  on  one  of  the  will  bar  a  subsequent  auit  for  tjie  residna 

five  promissory  notes,  and  B  put  in  bis  of  the  aame  demand.     Staplea  f.  Goodrich, 

answer,  defending  on  the  same  grounds  as  21    Barb.    S17  ;  Warren    e.    Comings,  S 

he  liad  defended  the  action  on  the  mort-  Cusb.  108. 

gage.     The  suit  an  the  note  came  to  trial  Where  it  appeara  at  a  trial  in  tlua  State 

after  jndgment  was  entered  in  the  former  (New  York),  that,  in  a  former  anit  be- 

Bction  ;  and  it  was  held,  that  B  waa  ea-  tween  the  aame  parties  in  a  sister  State, 

topped  by  said  judgmi^nt  from  again  avail-  tbe  causes  of  action  here  specially  declared 

ing  himself  of  the  grounds  of  defence  upon  on,  and  all  growing  out  of  the  aame  snb- 

whicb  he  hod  before  insisted.     Burke  v.  ject-matter,    could  have    been  proved  in 

Miller,  4  Gray,  111,  116.  See  also  Sargent  that  suit,  and  that  the  same  ptnoF  offered 

0.  Fitipatrick,  111.  911,  614.     Acontiscted  here  was,  in  the  former  suit,  properly  in- 

witb    B    to  forward  and  dplivar  certain  trodnced  and   conaidered  on   the  merits, 

goods  belonging  to  A.     B  entrusted  them  and  jndj^ent  rendered  for  the  defendant, 

to  a  carrier,  who  failed  to  deliver  them,  anchjudgment  is  a  bar  to  tbe  aeoond  anit. 

A  brought  trover  SEsinst  tlie  carrier  ;  and  Baker  v.  Band,  18  Barb.  1S£. 

the  carrier  obtained  in  tbis  action  a  jndg-  (d)  So  where,  from  tbe  nature  of  the 

ment  on  the  merits  against  A.      B  also  case,  a  certain  point  nittst  neceesatily  bava 

sned  the  carrier  for  the  non-delivery  of  the  been  decided,   evidence  is  not  admissible 

goods,  and  it  was  held  that  the  iudgnient  to  show  that  It  was  not  submitted  to  the 

in  the  suit  brought  by  A  was  a  bar  to  the  jury.     Bntler  v.  Soffolk  Glass  Company, 
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§  534.  Jtidgmeiit  oonoloBlTS^  If  point  at  iMua  w«b  naowrily  in- 
oiad«d.  It  is  not  neceeaarj,  to  the  coQclusivenesB  of  the  former 
judgment,  that  iatue  should  have  been  taken  upon  the  preeite  point 
vhich  is  controverted  in  the  second  trial ;  it  is  sufficient,  if  that 
point  was  essential  to  the  finding  of  the  former  verdict.  Thus, 
where  the  parish  of  Islington  was  indicted  and  convicted  for  not 
repairing  a  certain  highway,  and  afterwards  tiie  parish  of  SL 
Pancras  was  indicted  for  not  repairing  the  same  highway,  on  the 
ground  that  the  line  dividing  the  two  parishes  ran  along  the 
middle  of  the  road ;  it  was  held,  that  the  former  record  was  ad- 
missible and  conclusive  evidence  for  the  defendants  in  the  latter 
case,  to  show  that  the  road  was  wholly  in  Islington;  for  the 
jury  must  have  found  that  it  was  so,  in  order  to  find  a  verdict 
against  the  defeodantsJ 

§  535.  'Who  are  purttM.  We  have  already  observed,  in  general, 
that^arfie<  in  tfie  larger  legal  tevse,  are  all  persons  having  a  right 
to  control  the  proceedings,  to  make  defence,  to  adduce  and  cross- 
examine  witnesses,  and  to  appeal  frcpm  the  decisioo,  if  any  appeal 
lies.  Upon  this  ground,  the  lessor  of  the  plaintiff  in  ejectment, 
and  the  tenant,  are  the  real  parties  to  the  sait,  and  are  concluded 
in  any  future  action  in  their  own  names,  by  the  judgment  in  that 
Buit.^  So,  if  there  be  atrial  between  B.'b  lessee  and  G.,  who 
recovers  judgment;  and  afterwards  another  trial  of  title  to  the 
same  lands,  between  K's  leasee  and  B.,  the  former  Terdict  and 


per  Wilde,  J.;  Claxton  d.  Swifl,  2  Show.  441,  484;  Jonea  v.  McNeil,  a  B«il.  AM; 
Cooper  D.  Shepherd.  2  H.  G.  &  S.  266.  The  joat  deduetiun  from  all  the  Buthoritifa, 
an  well  as  tho  right  canclusiou  upon  principle,  seeme  to  be  this,  —  that  the  judjpitaU 
ID  trespass  or  trover  will  not  trUTisfer  (A<  tiUt  of  the  goods  to  the  defendBnt,  although 
it  is  pleadnbie  in  bar  of  any  action  artenmrds  brought  by  the  same  plaiotiff,  or  those 
ia  privity  with  him,  against  the  same  defendant,  or  thoae  in  privity  with  him.  Sn 
S  Am.  Law  Hag.  pp.  49-G7.  And  as  to  the  original  parties,  it  seems  a  just  rale,  appli- 
cable to  all  personal  actioos,  that  wherever  two  or  more  are  liable  jointly  and  lul  tetr- 
ally,  a  judgment  against  one,  though  without  satisfaction,  is  a  bar  to  another  action 
against  aay  of  the  othera  for  the  same  cause  ;  bat  it  is  not  a  bar  to  on  action  against  « 
stranger.  As  far  as  an  action  in  the  form  of  tort  can  be  said  to  be  eiclnsivalv  joint  iu 
its  nature,  this  rule  may  govern  it,  but  no  brther.  This  doctrine,  as  applicable  to 
joint  contracts,  has  been  recently  disousaed  in  England,  in  the  case  of  Sing  s.  Hoare, 
13  M.  &  W.  484,  in  which  it  was  held  that  the  judgment  against  one  alone  waa  a  hu  to 
a  subaequsnt  action  against  the  other. 

■<  Keir.  St  Pancras,  Peake'a  Cas.  219  !  S  Sannd.  159.  note  (10),  by  Williams.  And 
see  Andrews  u.  Brown,  3  Cush.  ISO.  So,  where,  upon  a  complaint  for  flowing  tha 
plniutilTa  lands,  under  a  particular  statute,  damages  were  awarded  for  the  past,  and  ■ 
prospective  assessment  of  damages  mode  for  the  future,  flowoge;  upon  a  snbaeqoenl 
a|ip!ii;atiou  far  an  increase  of  the  assessment,  the  defendant  was  preclaUed  from  aettilig 
up  a  right  in  himself  to  Bow  the  lend,  for  the  right  most  necesBsrily  have  been  dettt- 
miaed  iu  the  preTious  proceedings.     Adams  V.  PeanoQ,  7  Pick.  841. 

'  Doe  F.  Hudtlart,  2  Cr.  M.  4  R,  818,  822  ;  Doe  v.  Frewe,  1  Tyrw.  410 ;  jUUn  ». 
Parkin,  2  Hurr.  685  ;  Wright  r.  Tatham,  1  Ad.  A  EL  8,  19  i  BulL  H.  P.  282 ;  Qnra 
V.  Jaice,  5  Cawen,  201,  and  caoea  there  idted. 
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judgment  will  be  admissible  in  evidence  in  favor  of  R  's  lessee 
against  B. ;  for  the  real  parties  in  both  cases  were  B.  and  R^ 

§  536.  PriviM.  The  case  of  privies,  which  has  already  been 
mentioned,  is  governed  hj  principles  similar  to  those  which  have 
been  stated  in  regard  to  admissions;'  the  general  doctrine  being 
this,  that  the  person  who  represents  another,  and  the  person  who 
is  represented,  have  a  legal  identity;  so  that  whatever  binds  the 
one,  in  relation  to  the  subject  of  their  common  interest,  binds  the 
other  also.  Thus,  a  verdict  and  judgment  for  or  against  the  an- 
cestor bind  the  heir,^  So,  if  several  successive  remainders  are 
limited  in  the  same  deed,  a  judgment  for  one  remainder-man  is 
evidence  for  the  next  in  succession.'  But  a  jui^i^ent,  to  which 
a  tenant  for  life  was  a  party,  is  not  evidence  for  or  against  the 
reversioner,  unless  he  came  into  the  suit  upon  aid  prayer.*  So, 
an  assignee  is  bound  by  a  judgment  against  the  assignor,  prior  to 
the  assignment.'  There  is  the  like  privity  between  the  ancestor 
and  all  claiming  under  him,  not  only  as  heir,  but  as  tenant  in 
dower,  tenant  by  the  curtesy,  legatee,  devisee,  Ac'  A  judgment 
of  ouster,  in  a  quo  warranto,  against  the  incumbent  of  an  office,  is 
conclusive  evidence  against  those  who  derive  their  title  to  oSice 
under  him.^  Where  one  sued  for  diverting  water  from  his  works, 
and  had  judgment ;  and  afterwards  he  and  another  sued  the  same 
defendants  for  a  similar  injury;  the  former  judgment  was  held 
admissible  in  evidence  for  the  plaintiffs,  l>eing  prima  facie  evi- 
dence of  their  privity  in  estate  with  the  plaintiff  in  the  former 
action."  The  same  rule  applies  to  all  grantees,  they  being  in 
like  manner  bound  by  a  judgment  concerning  the  some  land,  re- 
covered by  or  against  their  grantor,  prior  to- the  conveyance." 

§  537.  Jadgmenta  In  orimintd  oaaM.  Upon  the  foregoing  prin- 
ciples, it  is  obvious  that,  as  a  general  rule,  a  verdict  and  judg- 
ment in  a  crimijial  cote,  though  admissible  to  establish  the  fact  of 
the  mere  rendition  of  the  judgment,  cannot  be  given  in  evidence 

*  BqU.  N.  p.  232;  CalhoDD  r>.  Dunning,  4  Dall.  120.  So,  a  jndgmsnt  m  trenxiM 
■gainst  0Q8  who  juatiGes  aa  the  wrvant  of  3.  S.  is  eyidenee  against  ano^or  defendant 
io  auotber  actioD,  it  appearing  that  he  slaa  acted  bj  the  command  of  J.  S.,  wbo  was 
considered  the  real  partj  in  both  caaea.     Kinnersiy  v.  Orp«,  2  Dong.  617 ;  I  Doue.  6«. 

>  Supra,  g;  180,  189,  G23. 

*  Locke  V.  Norbonie,  3  Mod.  141. 

»  Bull.  ».  P.  232;  Pyka  e.  CroQch,  1  Ld.  R«ytii.  780. 

*  Ball.  N.  P.  233. 

*  Adania  v.  Bamea,  17  HaM.  S65. 

*  Locke  V.  Norbarne,  9  Mod.  141 ;  Oatnm  v.  Morewood,  8  Eaat,  853. 

'  Rei  iJ.  Mayor,  4c,  of  York,  6  T.  R.  66,  72,  78 ;  Bull.  S.  P.  231 ;  B«z  ».  HeMen. 
SStra.  llOe,  r.  (1). 

*  Blakemore  v.  Glamorganshire  Canal  Co.,  2  C.  M.  &  R  133. 

*  Foster  v.  E.  of  Derby,  1  Ad.  &  El.  787,  per  LittleOale,  J, 
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inacml  action,  to  BStaiylish  the facti  on  akick  it  mat  rendered.^  (a) 
If  the  defendant  vaa  convicted,  it  may  have  been  upon  the  evi- 
dence of  the  very  plaintiff  in  the  civil  action;  and  if  he  was  ac- 
quitted, it  may  have  been  by  collusion  with  the  prosecutor.  Bat 
beside  this,  and  upon  more  general  grounds,  there  is  no  mutu- 
ality; the  parties  are  cot  the  same;  neither  are  the  rules  of  deci- 
sion and  the  course  of  proceeding  the  same.  The  defendant  could 
not  avail  himself,  in  tJie  criminal  trial,  of  any  admissions  of  the 
plaintiff  in  the  civil  action ;  and,  on  the  other  hand,  the  jury  in 
the  civil  action  must  decide  upon  the  mere  preponderance  of  evi- 
dence, whereas,  in  order  to  a  criminal  conviction,  they  must  be 
satisfied  of  the  party's  guilt,  beyond  any  reasonable  doubt.  The 
same  principles  render  a  judgment  in  a  civil  action  inadmissible 
evidence  in  a  criminal  prosecution.* 

1  Me«d  p.  BoBton,  3  Cash.  104.     In  o 
B  witneu,  taken  beroK  the  coroner,  on  an  i    ,  ^ 

bj  a  colliiioa  betwean  two  vewels,  ww  recallable  in  endenca,  in  an  actiou  far  the 
negligent  manageut«Dt  of  ana  of  them,  if  the  witness  be  shown  to  be  berond  saa.  Sills 
i>.  Brown,  S  C.  ft  P.  SDl,  per  Coleridge,  J.  But  quart,  and  see  S  PhiL  Erid.  74,  7fii 
infra,  5  653. 

>  1  Ball.  N.  P.  133 ;  Rex  v.  Boston,  4  East,  G72 ;  Jones  e.  Wlut^  1  Stta.  flS,  p«c 
Pratt,  J.  Some  of  the  older  aathoritiei  have  laid  mach  stress  apon  the  qne«tion, 
whether  the  plaintiff  in  the  civil  action  was  or  was  not  a  witness  on  the  inuctmenL 
Upon  which  I^rke,  B.,  to  Blakemore  o.  GlamorguKhire  Caul  Co.,  2  C.  M.  &  B.  13», 
remarked  ai  follows  :  "  The  case  being  broagbt  within  Che  general  rule,,  that  a  Tardict 
on  the  matter  in  issne  ia  eTidenco  for  and  against  parties  and  privies,  no  aiception  oan 
be  allowed  in  the  particiilar  action,  on  the  ground  that  a  circnmstance  occun  in  it, 
-which  forma  one  of  the  reasons  wb;  verdictfl  between  different  parties  are  held  to  ba 
inadmissible,  any  more  than  the  absence  of  all  each  circamstancea,  in  a  pordciilar  case, 
woald  be  allowed  to  fonn  an  exception  to  the  general  mla,  that  verdicts  between  other 
parties  cannot  be  received.  It  is  mUDh  wiser,  and  more  convenient  for  the  adminis- 
tration of  jastice,  to  abide  aa  much  as  possible  by  generel  rales."  A  record  of  jnd^ 
ment  in  »  orimiual  case,  npoa  a  plea  of  "  guilty  "  is  admissible  in  a  civil  action  aguniit 
the  party,  as  a  solemn  jniycisl  confession  of  the  fact ;  and,  accardiog  to  some  anthori- 
ties,  it  is  conclosive.  But  its  conclusiveness  has  since  been  donbted ;  far  the  plea  may 
have  been  made  to  avoid  eipense.  See  Phil,  k  Am,  on  Evid.  62i,  n.  (4);  2  Phil.  EriiL 
26 ;  Bradley  n.  Bradley,  8  Fairf.  SB7 ;  Rag.  v.  Morean,  12  Jnr.  S26  ;  11  Q.  B.  1028  ; 
Clark  V.  Irvin,  S  Ham.  131.  But  the  plea  of  nolo  eonUmiere  is  an  admission  for  that 
trial  only,  and  ia  not  admissible  in  a  subsequent  action.  Com.  v.  Hoiton,  9  Pick.  206  ; 
Qnild  f.  Lee,  3  Law  Reporter,  ^  433 ;  tupra,  gS  17S,  216.  In  Hea.  v.  Morean,  which 
was  an  indictment  for  perjaij  in  an  affidavit  in  which  the  defendant  had  sworn  that 
the  prosecutor  was  indebted  to  him  in  £40,  and  the  civil  suit  being  submitted  to  arbi- 
tration, the  arbitrator  awanled  that  nothing  was  dae,  the  award  was  offered  in  evidence 
against  the  prisoner,  as  proof  of  the  falsity  of  his  affidavit ;  but  the  court  held  it  M 
merely  the  declaration  of  the  arbitrator's  opinion,  and  therefore  not  admissihle  in  a 
criminal  proceeding. 

(a)  Bot  a  judgment  is  admissible  and  certain  property,  is  not  admissible  in  ori- 

conctoaive  evidence  in   another  criminal  dence  to  prove  the  theft,  on  the  trial  of  a 

case  against  the  ssme  defendant,  as  to  any  receiver  of  that  property,  apon  an  indiet- 

facts  decided  in  the  judgment.     Com.  r.  ment  against  bim  alone,  winch  indictment 

Evans,  101  Mass.  26.     Cf.  Dennis's  Case,  does  not  aver  that  the  thief  has  been  CMf 

110  Id.  18.     The  record  of  the  conviction  victed.     Com.  v.  Elisha,  3  Gray  (Haaa.), 

of  a  thief,  on  his  plea  of  "guilty"  to  an  460. 
indictment  against  him  alone  for  itealing 


§  538.  fndgoMnta  oa  f«ou.'  But,  aa  we  have  before  remarked,'' 
the  verdict  and  judgment  in  an;  case  are  alvaya  admissible  to 
prove  the  fact,  that  the  Judgment  toaa  renderedy  or  the  verdict 
given;  for  there  is  a  material  difference  between  proving  the  ex- 
istence of  the  record  and  its  tenor,  and  using  the  record  as  the 
medium  of  proof  of  the  matters  of  fact  recited  in  it.  In  the  for- 
mer case,  the  record  can  never  be  considered  as  res  inter  alios 
acta;  tiie  judgment  being  a  public  transaction,  rendered  by  public 
authority,  and  being  presiuned  to  be  faithfully  recorded.  It  ia 
therefore  the  only  proper  legal  evidence  of  itself,  and  is  conclu- 
sive evidence  of  the  fact  of  the  rendition  of  the  judgment,  and  of 
all  the  legal  consequences  resulting  from  that  fact,  whoever  may 
be  the  parties  to  the  suit  in  which  it  is  offered  in  evidence.  Thus, 
if  one  indicted  for  an  assault  and  battery  has  been  acquitted,  and 
sues  the  prosecutor  for  malicious  prosecution,  the  record  of  ac- 
quittal is  evidence  for  the  plaintiff,  to  establish  that  fact,  not- 
withstanding the  parties  are  not  the  same.  But  if  he  were  con- 
victed of  the  offence,  and  then  is  sued  in  trespass  for  the  assault, 
the  record  in  the  former  case  would  not  be  evidence  to  establish 
the  fact  of  the  assault;  for,  aa  to  the  matter^  involved  in  the 
issue,  it  is  ree  inter  alio  acta,  {a) 

§  539.  Sum  anblaot.  The  diitincHon  between  the  admissibility 
of  a  judgmept  as  a  fact,  and  as  evidence  of  ulteHor  facte,  may  be 
further  illustrated  by  the  instances  in  which  it  has  been  recog- 
nized. Thus,  a  judgment  ^^inst  the  sheriff  for  the  misconduct 
of  his  deputy  is  evidence  against  the  latter  of  the 'fact,  that  the 
sheriff  has  been  compelled  to  pay  the  amount  awarded,  and  for 
the  cause  alleged ;  but  it  is  not  evidence  of  the  fact  upon  which  it 
was  founded,  namely,  the  misconduct  of  the  deputy,  unless  he  was* 
notified  of  the  suit  and  required  to  defend  it.'  So  it  is  in  other 
cases,  where  the  officer  or  party  has  a  remedy  over.'  So,  where 
the  record  is  matter  of  inducement,  or  necessarily  introductory  to 
other  evidence ;  as,  in  an  action  against  the  sheriff  for  neglect, 
in  regard  to  an  execution ; '  or  to  show  the  testimony  of  a  witness 
upon  a  former  trial;*  or  where  the  judgment  constitutes  one  of 

*  Aumt,  f  527. 

1  Tjrlern.  mmeT,  13  Ham.  IM,  per  Fuksr,  C.  J. 

*  Kip  tt.  Brigham,  6  Johii«.  19S  ;  7  Johns.  168  ;  OrifBn  v.  Brown,  2  Hcfc.  304  i 
V«1d  V.  NioholB,  17  Pich.  633 ;  Haad  s.  HoDonalil,  7  Mom-.  20S. 

*  Adamio.  Bklch,  G  Grecnl.  138. 

*  ClaigBB  >.  Sherwin,  13  Mod.  818  ;  Foster  v.  Bbaw,  7  a  &  R.  IGS. 

(a)  'Wlien  a  record  U  offered,  umply  to    adminible   withont  identificatioD   by  tha 

pf^g   iL.^    -    i_:-i i.j    ..    _     ___._=_      u_    1       .t.  .     ,        .....        ^ 

date,  I 


I  certain    person  who  hat  the  coitody  of  it 
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the  nmnimentB  of  the  party's  title  to  an  estate,  aa  where  a  deed 
-was  made  under  a  decree  in  chancery,'  or  a  sale  was  made  by  a 
sheriff,  npon  an  execution.'  So,  where  a  party  has  concurrent 
remedies  against  sereral,  and  has  obtained  satisfaction  upon  a 
judgment  against  one,  it  ia  evidence  for  the  others.''  So,  if  one 
be  sued  alone,  upon  a  joint  note  by  two,  it  has  been  held,  that 
the  judgment  against  him  may  be  shown  by  the  defendants,  in 
bar  of  a  second  suit  against  both,  for  the  same  cause,  to  provo 
that,  as  to  the  former  defendant,  the  note  is  extinct.'  So  a  judg- 
ment inter  alios  is  admissible,  to  show  the  character  in  which  the 
possessor  holds  his  lands.' 

§  539  a.  Jndgment  «galn«t  Joint  and  •everal  oontraoton.  But 
where  the  contract  i$  several  as  well  as  joint,  it  seems  that  the 
judgment  in  an  action  against  one  is  no  bar  to  a  subsequent  ac- 
tion against  all ;  nor  is  the  judgment  against  all,  jointly,  a  bar 
to  a  subsequent  action  against  one  atone.  For  when  a  party  en- 
ters into  a  joint  and  several  obligation,  he  in  effect  agrees  that  he 
will  be  liable  to  a  joint  action,  and  to  a  several  action  for  the  debt 
In  either  case,  therefore,  the  bar  of  a  former  judgment  would  not 
seem  to  apply ;  for,  in  a  legal  sense,  it  was  not  a  judgment  be- 
tween the  same  parties,  nor  upon  the  same  contract  The  con- 
tract, it  is  said,  does  not  merely  give  the  obligee  an  election  of 
the  one  remedy  or  the  other,  but  entitles  him  at  once  t»  both, 
though  he  can  have  but  one  satisfaction.'" 

§  540.  Forolcn  jndKinflnta.  In  regard  to  foreign  judgments^ 
they  are  usually  considered  in  two  general  aspects :  first,  as  to 
judgments  in  rem  ;  and,  secondly,  as  to  judgments  in  personam. 
The  latter  are  again  considered  under  several  heads:  &ts,t,  where 
the  judgment  is  set  up  by  way  of  defence  to  a  suit  in  a  foreign 
tribunal ;  secondly,  where  it  is  sought  to  be  enforced  in  a  foreign 
tribunal  against  the  original  defendant,  or  his  property;  and. 
thirdly,  where  the  judgment  is  either  between  subjects  or  between 
foreigners,  or  between  foreigners  and  subjects."    But,  in  order  to 

*  Burr  V.  Oratz,  4  WliMt.  SIS. 

■  Witmer  v.  Schlatter,  2  Rawle,  359  ;  JackMH  v.  Wood,  3  Wend.  27,  84  ;  Fowler 
r.  Savu»,  3  Conn.  90,  96. 

I  Fafwell  V.  HUliard,  8  N.  H.  318. 

*  Ward  V.  Johnaon,  13  Hoa.  148.  Se«  aUo  Leehmera  v.  Fletcher,  1  C.  &  U.  613. 
631,  636,  per  Bajley,  B. 

»  Daris  V.  Lowiidot,  1  Bing.  N.  C.  fl07,  p«r  Tindal,  C.  J.  See  fnrthor,  iipra, 
§  627  a ;  Wella  p.  Compton,  3  RoK  (U.)  171. 

'"  United  Statea  v.  Cuahiuu),  2  Sumn.  436,  437-441,  per  Story,  J.  See  41k>  Sheeby 
V.  ilandeville,  6  Cranah,  258,  265  ;  Lechmere  n.  Fletcher,  1  C.  &  H.  623,  634,  635, 
per  Haylsr,  B.  ;  Kirkpetrick  v.  Stingley,  S  Carter,  299. 

>•  In  what  follows  on  the  aubject  of  foreign  judgtuenta,  1  have  simply  truiecribed 
and  abridged  what  haa  recently  been  written  by  Ur.  Justice  Story,  in  hu  leaned  Ctun- 
matituiM  on  the  Confliot  of  Lawi,  oh.  IS  (2d  ed.). 
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<oand  a  proper  ground  of  recognition  of  a  foreign  judgment,  under 
irhichaoever  of  these  aspects  it  ma;  come  to  be  considered,  it  is 
indispensable  to  establish,  that  the  court  which  pronounced  it 
had  a  lawful  jurisdiction  over  the  cause,  over  the  thing,  and  over 
the  parties.  If  the  jurisdiction  fails  as  to  either,  it  is  treated  as 
a  mere  nullity,  having  no  obligation,  and  entitled  to  no  respect 
beyond  the  domestic  tribunals.  ^^  (a) 

§  541.  Foralgn  Jadposnta  In  rem.  As  to  foreign  Judffmenti  in 
rem,  if  the  matter  in  controversy  is  land,  or  other  immovable 
property,  the  judgment  pronounced  in  the /urum  rei  titcs  is  held  to 
be  of  universal  obligation,  as  to  all  the  matters  of  right  and  title 
vhich  it  professes  to  decide  in  relation  thereta'  "The  same 
principle,"  observes  Mr.  Justice  Story,"  "is  applied  to  all  other 
cases  of  proceedings  in  r«a,  where  the  subject  is  movable  property, 
within  the  jurisdiction  of  the  court  pronouncing  the  judgment.  ^ 
Whatever  the  court  settles  as  to  the  right  or  title,  or  whatever 
disposition  it  makes  of  the  property  by  sale,  revendication,  trans- 
fer, or  other  act,  will  be  held  valid  in  every  other  country,  where 
the  same  question  comes  directly  or  indirectly  in  judgment  before 
any  other  foreign  tribunaL  This  is  very  familiarly  known  in  the 
cases  of  proceedings  in  rem  in  foreign  courts  of  admiralty,  whether 
they  are  causes  of  prize,  or  of  bottomry,  or  of  salvage,  or  of  for- 
feiture, or  of  any  of  the  like  nature,  over  which  such  courts  have 
a  rightful  jurisdiction,  founded  on  the  actual  or  constructive  pes- 
session  of  the  subject-matter.*    The  same  rule  is  applied  to  other 

U  Starr,  Oonfl.  Lawt,  S§  GSi,  ES6  ;  Rose  e.  Himely,  4  Crancli,  299,  270,  per  Uar- 
Bhsll,  C.  J.  ;  Smith  v.  Knowlton,  11  N.  H.  191 ;  Rangdy  «.  Webster,  Id.  369. 

1  Story,  Confl.  Lawi,  gg  iSi,  5*6,  fifil,  GQl. 

■  Storr,  Cona.  Laws,  |  592.     See  also  Id.  g  Sa7. 

*  See  Kamea  on  Ea<"^i  ^  8>  '^-  B.  5  4. 

'  CroadaOQ  c.  Leonaril,  4  Cranoh,  433  ;  WilliamB  v.  Armroyd,  7  Crunch,  423  ;  RoM 
V.  HLmel;,  4  Cnnch,  241 ;  Hndson  c.  Oneirtier,  4  Cranch,  29S  ;  Th«  Mary,  9  Cranch, 
lEfl,  142-146  ;  1  SUrk.  Evid,  pp.  240,  247,  £48  i  ManhftU  od  Innir.  b.  1,  ch.  9,  g  6, 
pp.  412,  43S  1  Orant  v.  Mcl^chlin,  4  Johoi.  S4  ;  Petaia  v.  Wiireu  Im.  Co.,  3  Sam- 
Der,  339  ;  BUd  v.  BamGeld,  3  Swanat.  604,  60G  ;  Bradatreet  v.  Neptune  Insur.  Co., 
8  Samner,  600  ;  Hagoon  v.  New  EngUod  Insur.  Co.,  1  Story,  167.  The  different 
degrees  of  credit  giren  to  foreign  lentrncaB  of  condemnation  in  prize  cauaea.  by  th» 
American  State  courta,  are  stated  In  4  Cowen,  G20,  n.  S.  1  Stark.  Evid.  232  (6th  ed.), 
notes  b^  Metcalf.  See  alw  3  Kent,  Conom.  120,  131.  If  a  foreign  sentence  of  con- 
demnation as  prize  is  mtulfeatly  erroneona,  aa  if  it  profesaes  to  be  made  on  particabir 
gniiDds,  wbicb  are  set  forth,  but  which  plainly  do  not  warmut  the  decree,  CalTert  v. 

(a)  Thompun  e.  V 
(U.  8.)  467 ;  Gnthrfe  b. 
GS3.   There  seent  to  b(  .  ,         „  .  - -- 

Hon  In  favor  of  the  jnriadtction  of  foreign    the  qtieetion  of  jniiadiction  is  established, 
eonrti,   or  of  inferior  domestic  tribunals,     the  same  fsTorable  pieenrnptiou  should  ba 
according  to  the  maiim   "omnia  prssn-    applied  to altJudRTneata.    Stater.  Hinch- 
miintiirntee«Mnrta,"asthatHrhiaheiiata    man,  27  Pa.  St.  479. 
In  Ufot  at  tba  iaperior  conita,  In  »  sttte 
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courts  proceedti^;  in  rem,  such  aa  the  Court  of  Exeheqoer  in  i<Dg- 
laod,  and  to  oUier  coorta  exercising  a  like  juriadiotion  inrtm 
upon  Beizures.'  And  in  oases  of  tbia  sort  it  is  wholly  immaterial 
whether  the  judgment  be  of  acquittal  or  of  condemuatioa.  In 
both  casea  it  is  equally  conclnsive.'  But  the  doctrine,  however, 
is  alwajs  to  be  understood  with  this  limitation,  that  t^e  judg- 
ment has  been  obtained  bona  fide  and  without  fraud ;  for  if  fraud 
has  intervened,  it  will  doabUess  avoid  Use  force  and  validity  of 
the  sentence.^  So  it  must  appear  that  there  have  been  regular 
proceedings  to  found  the  judgment  or  decree ;  and  that  the  parties 
in  interest  tn  rem  have  had  notice,  or  an  opportunity,  to  appear 
and  defend  their  interests,  either  personally,  or  by  their  proper 
representatives,  before  it  was  pronounced;  for  the  common  jus- 
tice of  all  nations  requires  that  no  condemnation  shall  be  pro- 
nounced, before  the  puly  has  an  opportunity  to  be  heard. "  ' 

§  542.  Jndgmenta  In  tnut«e  prooMa.  Proceedings  alao  by  credi- 
tors against  the  personal  property  of  their  debtor,  in  the  hands  of 
third  persons,  or  gainst  debts  due  to  him  by  such  third  persons 
(commonly  called  the  process  of  foreign  attachment,  or  gamiah- 
merUy  or  tnutee  proceas),  are  treated  as  in  some  sense  proceedings 
tn  rem,  and  are  deemed  entitled  to  the  same  consideration.^  But 
in  this  last  class  of  cases  we  are  especially  to  bear  in  mind,  that, 
to  make  any  judgment  effectual,  the  court  must  possess  and  exer- 
cise  a  rightful  jurisdiction  over  the  ret,  and  also  over  the  person, 
at  least  so  far  as  the  ret  is  concerned;  otherwise  it  will  be  dis- 
regarded. And  if  the  jurisdiction  over  the  ret  be  well  founded, 
but  not  over  the  person,  except  as  to  the  ret,  the  judgment  will 
not  be  either  conclusive  or  binding  upon  the  party  inpertonarKf 
although  it  may  be  in  rem.* 

Bovill,  7T.  B.  52S;  PoQud  t>.  Bdl,  8T.  B.  4U  ;  or,  on  gnraadt  wmtrur  toOekm 
of  nations,  3  B.  &  P.  216,  per  Ld.  Alranler,  C.  J.  jor,  it  then  be  Mi<r  amUgiiity  at  to 
irhat  was  the  ground  of  condamnation,  —  it  u  not  ooncluiT^  lUguiih  v,  Hod^on. 
7  Bing.  4BG,  504. 

•  Ibid.  ;  I  SUrk.  on  Evld.  pp.  22S-23S.  810-248;  Oelitoit  •.  Hojrt,  8  'Wheafam. 
246  ;  WUliuna  k.  Aimrord,  7  Cmuch,  42S. 

•  IMd. 

1  Duchess  of  Eingston't  Case,  11  State  Trials,  pp.  9S1,  263 ;  s.  c.  SO  Howell,  Stat* 
Triab,  p.  S5& ;  Id.  p.  SS8,  the  opinion  of  tbc  jndges ;  Brtdatreet  b.  Neptaoe  Iimr. 
Co.,  8  Snmn^,  600 ;  Haffotu  v.  Sew  England  Inenr.  Co.,  1  Storj,  1&7.  If  the  fcf 
eign  court  is  constitated  by  pemonB  intereited  in  the  matter  in  diipate^  the  jtdgBtelit 
is  not  binding.     Price  v.  Dewhnrst,  8  Sim.  370. 

>  SiMtyer  «.  Maine  Fire  end  Mar.  Ins.  Co.,  13  Mass.  391 ;  Bmdstreet  v.  Neptune 
Ing.  Co.,3  5antn«r,  SOO  ;  Msgoan  tr.  New  England  Insnr.  Co.,  1  Stoi?,  1G7. 

'  See  casos  ciud  in  4  Cowen,  620,  SSI,  n.  ;  Stoiy,  Confl.  I^ws,  £  649  ;  Holmea  v. 
Remsen,  20  Johns.  229;  Hnll  e.  Blake,  18  Mass.  IGS;  McDaniel  e.  Hn^iea,  3  Bad. 
887  ;  Pliilips  v.  Hunter,  3  H.  Black.  408,  410. 

>  Story,  Confl.  Lavrg,  J  662  a.  Set  aim  Id.  S  649,  and  n. ;  BisMll  v.  Brifg^  9 
Mass.  408 ;  3  Bnige,  Conun.  on  Col  4  For.  Law,  pt  2,  cb.  S4,  pp^  1014-1019. 


§  543.  fnagnMotB  in  rem,  how  fur  oonoltwivs.  In  all  these  cases 
the  -same  principle  preraila,  that  Uio  judgment,  acting  in  Tern, 
shall  be  held  conclunve  upon  the  title  and  transfer  and  disposition 
of  the  property  itself,  in  whatever  place  the  same  property  may 
afterwu^  be  found,  and  by  whomsoever  the  latter  may  be  ques* 
tioned;  and  whether  it  be  directly  or  incidentally  brought  in 
question.  But  it  is  not  bo  universally  settled,  that  the  judgment 
is  conclusive  of  all  points  which  are  incidentaUi/  disposed  of  by 
the  judgment,  or  of  the  facto  or  allegations  upon  which  it  pro- 
fflsses  to  be  founded.  In  this  respect,  differerU  ndea  are  adopted 
by  different  States,  both  in  Europe  and  in  America.  In  England, 
such  judgments  are  held  conclusive,  not  only  in  rem,  but  also  as 
to  all  the  points  and  facts  which  they  professedly  or  incidentally 
decide. '  In  some  of  the  American  States  the  same  doctrine  pre- 
vails. While  in  other  American  States  the  judgments  are  held 
conclusive  only  in  rem,  and  may  be  controverted  as  to  all  the  in- 
cidental grounds  and  ^ts  on  which  they  profess  to  be  founded.' 

§  644.  D«arMB  aSeotinf  penoiul  statiia.  A  similar  doctrine  has 
been  contended  for,  and  in  many  teases  Buccessfully,  in  favor  of 
sentences  which  touch  the  general  capacity  of  pertom,  and  those 
which  concern  marriage  and  divorce.  Foreign  jurists  strongly 
contend  that  the  decree  of  a  foreign  court,  declaring  the  state 
(ttatut)  of  a  person,  and  placing  him,  as  an  idiot,  or  a  minor,  or 
a  prodigal,  under  guardianship,  ought  to  be  deemed  of  universal 
authority  and  obligation.  So  it  doubtless  would  be  deemed,  in 
regard  to  all  acts  done  within  the  jurisdiction  of  the  sovereign 
whose  tribunals  pronounced  the  sentence.  But  in  the  United 
States  the  rights  and  powers  of  guardian*  are  considered  as 
strictly  local ;  and  no  guardian  is  admitted  to  have  any  right  to 
receive  the  profits  or  to  assume  the  possession  of  the  real  estate, 
or  to  control  the  person  of  bis  ward,  or  to  maintain  any  action  for 
the  personalty,  out  of  the  States,  under  whose  autiiority  he  was 
appointed,  without  having  received  a  due  appointment  from  the 
proper  authority  of  the  State,  within  which  tike  property  is  situ- 

>  In  BUd  V.  Bamfield,  dedded  by  Lord  Kottiiiglum,  ud  raported  in  8  Swuut,  804, 
ft  perpetual  iojanctioD  wu  amrdMl  to  restrain  c«rtaia  laits  of  trespau  and  trover  for 
■eizing  the  goods  of  the  defendant  (BamReld)  for  trading  in  Iceland,  contrarjio  certain 

_^_,i ___._j  ._  ..._  -'  '-tiff  and  oCherr      "" "^ '"'  "'  —' ' 

1  TTottiaghan 
■uita,  and  awarded  the  injanotion  accordingly. 

■  Story,  ConL  Lam,  $  S9B,  See  4  Cowen,  622,  n.,  and  cases  there  cited  ;  Vandon. 
heciel  t>.  U.  Inear.  Co.,  2  Cain.  Cas«a  in  Err.  217  ;  2  Johas.  Casei,  451 ;  Id.  ISI  ;  Robin, 
■on  B.  Jones,  B  Hose.  CS6  ;  Malay  v.  Shattuck,  3  Crtuich,  488  ;  2  Kent,  Comm.  Lect. 
S7,  pp.  120,  121,  4th  ed.,  and  casee  there  cited;  Tarletou  v.  Tarleton,  4  M.  ft  Selw. 
30 :  Pater*  v.  Wanen  Inrai.  Co.,  S  aumu.  880 ;  Qalston  *.  Hojt,  S  Wheat.  246. 
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ated,  or  the  act  is  to  be  done,  or  to  whose  tribiinalB  reftort  ia  to 
be  had.  The  same  role  is  idso  applied  to  the  caae  of  executor* 
and  odminiitratorB.* 

§  545.  Harriaio.  In  r^;ard  to  marrioffet,  the  general  [oinciple 
is,  that  between  persons  tw*  y«trM^  marriage  is  to  tie  decided  by 
ihe  law  of  the  place  where  it  is  celebrated.  If  valid  there,  it  is 
valid  everywhere.  It  has  a  legal  ubiquity  of  ohligatimL  If  in- 
valid there,  it  is  invalid  everywhere.  The  most  prominent  if 
not  the  only  known,  ezceptionB  to  this  rale,  are  marriages  involv- 
ing polygamy  and  incest;  those  prohibited  by  the  public  law  of 
a  counta^  from  motives  of  policy ;  and  tiiose  celebrated  in  foreign 
countries  by  enhjects  entitling  themselves,  nnder  special  circum- 
stances, to  the  benefit  of  the  laws  of  their  own  conntry.'  As  to 
$entenee$  confirming  viarriaffe*,  some  Rnglish  jnrista  seem  di»- 
posed  to  concur  with  those  of  Scotland  and  America,  in  giving  to 
Utam  the  same  conclusiveness,  force,  and  effect  If  it  were  not 
8<^  as  Lord  Hardwicke  observed,  the  rights  of  mankind  wonld  be 
very  precarious.  But  others,  conceding  Uiat  a  jn^;ment  of  a  third 
country,  cm  the  validity  of  a  marriage  not  witiiin  its  territories, 
nor  had  between  subjects  of  that  country,  would  be  entitled  to 
credit  and  attention,  deny  Miat,  it  would  be  nniversally  binding.* 
In  the  United  States,  however,  as  well  as  in  Scotland,  it  is  firmly 
held,  that  a  tentenee  of  divorce,  obtained  bona  fide  and  withoot 
fraud,  pronoonced  between  parties  actually  domiciled  in  the  conn- 
try,  whether  natives  or  foreigners,  by  a  competent  tribunal,  hav- 
ing joriadiction  over  the  case,  is  valid,  and  ought  to  be  everyirtkere 
held  a  complete  dissolution  of  the  marriage,  in  whatever  country 
it  may  have  been  originally  celebrated.' 

§  546.  Foratgn  Jadcmsnts  In  panonmi.  **  In  the  next  place,  aS 
tio  JudgmerUa  in  personam  which  are  taught  to  he  enforced  by  a  suit 
in  a  foreign  tribunal.  There  has  certainly  been  no  inconsider- 
able fluctuation  of  opinion  in  the  English  coorta  upon  this  subject. 
It  is  admitted  on  all. sides,  that,  in  such  cases,  the  foreign  jodg- 
ments  ire  prima  faeie  evidence  to  sostain  the  action,  and  ore  to 

StoTY,  Confl.  lAwa,  «  IBB,  U)4,   eiM  :   Horrell  tr.  Dicker,  1  Johu.  Ch.  16S; 
\v.  Wic-^  -   *  "    ■  '   —    •^-  " "  "--  ^    -•"      " •-  ■— '- 

mud  notes. 

L  8tt>!7,  CodL  Iaws,  {5  80,  81,  113.  See  p><,  toI.  !L  (7tli  «d.)  |S  460-4M,  tit. 
UArriacc. 

<  ROTcb  V.  GamD,  1  Vea.  157  ;  Btarj,  Confl.  Ltm,  H  BS5,  CM;  SJncUir f. Sfai> 
cliir,  1  H*gR.  Consult  2B7;  Scrimshire  *.  ScriniBhire,  2  HiKg.  Condat.  S9S,  410. 

■  Storj,  Cord.  Idwi,  SGB?'  8k  >1k>  the Incid  jndfimeDt  del[vered by  OilMm, C J., 
In  Doraey  r.  Dorwy,  7  Wstta,  860.  The  whole  nbject  of  roraign  dirofees  hac  le- 
crived  B  nuuterly  diBcuesioD  by  Hr.  Jiutioe  Story,  in  hit  CommontHie*  on  Um  Conlkt 
of  Lew^  o.  7,  K  200-2301. 
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§  547.  SKina  anbjMt.     "  The  general  doctrine  maiatained  in 
the  Amerioan  court*,  in  relation  to  foreign  jadgmenta  inpermmamy 

a  hU  nuoiu  kt  kt^  tat 
in  V.  NicoUi,  S  Sim.  4SS, 

■Ithoagh  if  the  contract  had  bwn  mbjeet  oT  th«  judgment  dsbtw  pused  imds  tlie 

to  the  EngUoli  U<r,  wad  the  K«w  Yorii  Mle.     The  trae  distinctioii  in  thit  clus  of 

Gonitludmiitakenit,  the  Judgmeiit  would  cases  seems  to  be,  that  where  ths  court 

not  hsTS  coDclnded   an    l^f '■*■    court,  assames  to  allow  adrerae  claimants  to  ia- 

The  ease  of  Ciispin  e.  Do^itmi  inmlved  terpoae  objections  to  the  sale,  tnd  to  deter- 

tha  rifjht  of  saoeesdiill  to  personal  estate  mine  the  validit;  of  sach  claims,  and  to 

In  Portugal    by  one    domiciled  in  that  paas  a  perfect  title  to  the  thing  sold,  it 

oonntry,   and   the   matter    haring   been  most  be  taken  as  a  procsedins  m  mn,  and 

deSniteL;  settled   bj  tha  decision  of  the  as  hsTing  eOectnall;  forecloaed  aU  clabn  oC 

highest  jadieial  ttiDnnal  of  that  oonnti;,  title  from  any  party  who  did  in  fact  aab- 

it  «M  held  otticlnsive  eTeijnrhcre.  mit  his  eUm  to  adjudication  before  tha 

"  But  it  was  said  in  Scott  v.  Pilking-  oonit,  or  who  had  his  domicile  at  the  tine 

ton.  that  where  Um  forngn  court,  in  gtv-  within  the  inriediction  of  tiia  conrt,  and 

ing  jndffinenl;  andMMieof  the  elements  who  raifthttlieRfofefaaTe  been  heard  then, 

upon  wmoh  the  same  was  based.  aMOined  vravided  proper  notice  appaan.     imiia  b^ 

or  decided  a  qnestion  of  English  law,  br  Castrique,  S  U.  B.  n.  a.  40S  ;  7  Jur.  x.  a. 

widch  the  canse  of  action  waa  roled,  an^  1076 ;  Simpson  v.  Fogo,  svpra ;  Woodraff 

in  doing  so,  mistook  its  tme  import,  in  r.  Taylor,  20  VL  Sfi. 

each  case  the  judgment  of  the  forei^  "And  it  will  not  exonerate  thede&D> 

courts  will  be  of  no  foroe  or  validity  m  dant  in  a  foreign  judgment,  that  he  bo- 

an  Envtiah  court.     Soott  v,  Pilkington,  2  came  a  party  to  the   proceedings  modj 

B.  A  9^  11  ;  8  Jor.  h.  a.  EG7  ;  Simpson  «.  to  prevent  his  property  being  seized,  and 

Fogo,   9  Jar,  v.  a.  408.     In  the  case  of  that  the  judgment   is   erroneons  in   fact 

Simpson  o.    Fogo,   the  effect  of   foraigii  and  in  law  on  the  merits ;   whether  the 

jud^ents  la  Tet7  eiten^vely  discasd^  plea  allegea,  that  the  error  does  or  doea 

and  the  following  pnraositions  declared,  not   apptar   apon   the  bee  of  the  jndg- 

whioh  may  be  reined  as  embraoing  the  roent.     Nor  can  the  defendant  plead,  ttutt 

C'eaent  lecogniied   prindplea  of  Eo(^isb  die  enforcement  of  the  jud^eut  in  Eng- 

ir  Dum  the  question.  land  is  eontiai?  to  natural  jnatice,  on  t£a 

"  A  judgment  of  a  foreign  conrt  is  oon*  sround  that  the  defendant  had  discovcawd 

clnstve,  inter  porta,  where  theie  is  noth-  Resh  evidence,  showing  that  the  judgment 

ing  on  the  Uce  of  the  judgment  which  is   etToneons  in  tact  or  in  law  npon  tha 

an  English  ooort  can  inquire  into.     But  merits,  or  that  evidence  use  improperly 

the   conrU   of   England    may   disreprd  admitted.     De  Cossi  Biissac  v.  fiathboM^ 

snch  judgment,  Msr  partu,  a  it  appean  OK.  k  Nor.  801. 

on  tlw  i«oord  to  be  manifeetlj  contrarf  to  "  But  ■  plea  in  bar  of  a  suit;  that  the 
natnral  jnitiDs;<»tobebeeedondoniestio  same  matter  has  been  adjudged  between 
legislation  not  recognized  in  Enoliind  or  the  parties  in  a  foreign  court,  must  show 
DUer  foreign  countries  1  or  is  founded  upon  that  the  judgment  ia  Gnsl  and  conclnava 
a  misapprehensian  oC  what  is  the  law  of  between  the  parties,  acconling  to  the  law 
England;  or  if  audi  judgment  proceeds  ofthe  place  where  auch  judgment  is  pn>> 
upon  a  distinct  refusal  to  recc^iie  the  nonnced.  Frayes  v.  Worms,  10  C.  B.  h.  e. 
laws  of  the  country  under  which  the  tills  140.  And  the  judgment  of  the  foreign 
to  the  subject-matter  of  the  litigation  conrt  may  always  be  impeached  by  show- 
arose.  And  a  somewhat  similar  enuncution  ing  any  nets  Micreby  it  is  made  to  ap- 
of  the  eiceptioiu  to  the  conclufflveneas  of  Mar  that  the  conrt  had  not  jurisdictioB 
foreign  judgments  is  found  in  Bank  i^  by  the  laws  of  the  conntry  where  m- 
Australasia  o.  Nias,  Ifl  Q.  B.  717  ;  4  Bug.  dered.      But  no  t»ctR  can  be   ahown.  bt 


L.  ft  Eq.  26X  way  of  defence  to  such  Judgment,  which 

"There  ate  sotoe  ease*  where  foreign    might   have  been   urged   in  the  ib—'  — 
d«:ree«  have  been  hdd  to  operate  in  rem,     court      VanqneUn  >.    Bonacd,   9  1 


and  thus  to  tnnafer  an  effectual  and  «1>  K.  a.  G . 
solute  title  to  property  sold  under  an  order         "  ThcM  casea,  mostly  of  recent  aaear- 

or  execution  nom  the  (bieign  oourts ;  bnt  renoe,  have  carried   the   doctrine   of  the 

where  in  other  cases  very  similarly  dtn-  concludve  force  of  foreign  jndgmenta  om- 

ated,  it  lis*  been  held  that  only  the  t^  tiderably  beyond  the  pouit  msiniaiaa^ 


certainly  is,  that  they  are  prima  facie  evidence ;  but  that  they  are 
impeachable.     But  hov  far,  and  to  vhat  extent,  this  doctrine  ia 

held  the  coDtran  opinion,  that  it  wai  oonclndTe  ;  and  alio  gave  a  rer;  elaborate 
judgment  upon  Uie  point,  in  which  hs  reriswed  the  principal  anthoritiei.  Of  courae, 
the  leuned  judge  meant  to  except,  and  did  aicapt  in  a  later  oaae  (P^M  v.  Elew- 
hnrst,  S  Sim.  270,  303),  jndnaeDtB  which  were  produced  by  ^nd.  See  tioo  Don  v. 
Lippman,  6  Clark  &  Finn.  1,  20,  21 ;  Story,  Confl.  Uwi,  Si  545-650,  SOS  ;  AUvon 
n.  FamivELl,  I  C.  M.  ft  R.  277,  284.  "It  is,  indeed,  ver^  difficult,"  obmrrM 
Mr.  JnaticB  Story,  "to  perceirB  vIiBt  oonld  be  done,  if  a  diSerent  doctrine  were 
maintainable  to  the  foil  extent  of  opening  all  the  evidence  and  merits  oF  the  cause 
anew,  on  a  nut  apon  the  foreign  jndgment.  Sonw  of  the  witneaaee  may  be  sbce  d^  ; 
•OHM  of  the  Toticben  may  be  loet  or  destroyed.  The  merits  of  the  case,  as  formerly 
before  the  court,  upon  the  whole  evidence,  mar  have  been  decidedly  in  bvor  of  the 
jndgmeitt ;  npoa  a  partial  poneasiDn  of  the  original  evidence,  they  may  now  appear 
otherwise.  Suppose  a  case  partly  sonndlng  in  damages,  such  as  an  action  for  an 
assault,  for  slander,  for  eonveniou  of  property,  for  a  malicious  prosecntion,  or  for  a 
criminal  conversation  ;  is  the  defendaat  to  be  at  liberty  to  retry  the  whole  merits,  and 
to  make  ont,  if  ha  can,  a  new  case,  upon  new  evidence  t  Or,  is  the  court  to  review 
the  former  decision,  like  a  court  of  appeal  npon  the  old  evideniwl  In  the  case  of 
ooTenant,  or  of  debt,  or  of  a  breach  of  contract,  ere  alt  the  circumstances  to  be  re- 
examined anew  T  If  they  arc,  by  what  laws  and  rules  of  evidence  and  principles  of 
jnatics  is  the  validity  of  the  original  jndgment  to  be  tried  T  Is  the  court  to  open  the 
judgment,  and  to  proceed  tx  mono  it  bmo?  Or  is  it  to  administer  strict  law,  and 
stand  to  tjis  doctrines  of  thelooal  administration  of  justice?  Is  it  to  act  npon  the  rules 
of  evidence  acknowledged  in  its  own  jnrispradeDce,  or  npon  those  of  the  foreign  jaris- 
pmdence  T  These  and  many  more  questions  mi^t  be  put  to  show  the  intrinsic  diffi- 
eultiea  of  thesatgscL    Indeed,  the  rue,  that  the  jodgioent  is  to  be  prima /low  evidenoe 

by  the  earlier  cases,  and  even  so  late  m  swor],  or  sn  acooant  stated  ;   to  be   ss> 

within  the  last  thirty  Tears,  when  it  was  tabliahed,  as  matter   of  fact   before  the 

held,  by  the  courts  En  Westminster  Hall,  joiy  ;   and   by    consequence    anl^ect    to 

that  such  judgments  were  merely  prima  any  contradiction  or  impeachment  which 

fadt  evidence  of  debt,  and  did  not  oper-  might  be  urged  against  any  other  matter 

ate  as  an  ahaolnte  and  conclnsive  merger  resting    npoa    oral    proof.      Hence    any 

of  the  canse  of  action.     Story,  ConQ.  of  &and  which  entered  into  the  ooncoction 

Laws,  3  609  ;   Smith  v.  Nicolls,  5  Bing.  of  the  judgment   itself  is  proper   to  be 

N.  C.  208.     Bat  It  was  formally  held,  by  addnced,  as  an  answer  to  the  same  ;  but 

the  common  consent   of   connsel,  in  the  no  fn.u&  which  occnrred,  and  was  known 

Hoose  of  Lords,  as  early  as  1846,  that  a  to  the  opposite  party,  before  the  teudi- 

judgment  of  the  highest  judicial  tribunal  tion  of  such  foreign  judgment,  and  which 

of  France,  npon  the  same  snbject-matter,  in  might  therefore  nave  been  brought  to  the 

favorof thepresentdefendant,smountedto  notice  of  the  foreign  coott,  can  be  niged 

rajudieala,  and  was  therefore  an  effectual  in  defence  of  it. 

merger  of  the  cause  of  action,   '  the  for-  "  It  is  proper  to  add,  that  while  the 

eign    tribunal    having   jurisdiction   over  English  courts  thus  recognize  the  general 

the  matter,  and  bath  the  parties  having  force  and  validity  of  foreign  judgments, 

been   reguUrly  brought  before'  it      Ri-  it  has  been  done  under  such  limitations 


cardo  p.  Oarcias,  12  CI.  A  Pin.  863.    So  and  qualiflcationL  that  ffreat  latitude  still 

that   now  it   may   be  regarded   as   fully  lemauis  for  breuing  uie  force  of,  and 

established  in  Englsnd,  that  the  contract  virtually  disr^rding,  such  foreign  jndg- 

t«snlting    from    a    foreign   judgment    is  ments  as  prooeed  apoa  an  obvions  ndsap- 

eqaallj  conclusive,  in  its  force  and  opera-  prehension   of   the    principles  governing 

tion,  with  that  implied  by  any  domestic  the  caw ;  or  where  they  are  produced  by 

judgment.  partiality  or  favoritism,  or  corruption,  or 

But  there  Is  still  a  very  essential  and  where  npon  their  face  they  appear  to  be  at 

important  distinction   between   the  two.  variance  with  the  instiucttve   ^nciples 

Domestic   judgments  rest  upon  the   con-  of  universal  justice.     2   Story,   So.  Jnr. 

elusive   force    of   the    rsconi,    which    is  8$  1576-1684,  and  cases  cited ;    Boston 

absolutely  unimpeachable.     Foreign  judg-  India  Rubber  Factory  v.  Hoit,  14  Tt  S2, 

ments  are  mere  matters  en  patt,  to   be  Bat  these  are  the  rare  exceptions.' 
proved  the  some  as  an  arbltntian  and  , 
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to  be  carried,  does  not  seem  to  be  definitely  settled.  It  haa  been 
declared  that  tlie  jarisdlction  of  the  court,  and  its  power  over  Qie 
parties  and  the  things  in  controTersy,  may  be  inquired  into;  and 
that  the  judgment  may  be  impeached  for  fraud.  Beyond  this,  no 
definite  lines  have  as  yet  been  drawn."  * 

§  548.  Judgmanta  of  other  Stataa.  We  have  already  adverted 
to  the  provisions  of  the  constitution  and  atatutet  of  the  tJiUud 
Statet,  in  regard  to  the  admissibility  and  effect  of  the  judgments 
of  one  State  in  the  tribunals  of  another.'  By  these  provisions, 
such  judgments,  authenticated  as  the  statutes  provide,  are  pat 
upon  the  same  footing  as  domestic  judgments.*  "Bnt  tiiis,"  ob- 
serves Mr.  Justice  Story,  "  does  not  prevent  an  inquiry  into  the 
jurisdiction  of  the  couri^  in  which  the  original  judgment  was 
rendered,  to  pronounce  ttie  judgment,  nor  an  inquiry  into  the 
ri^t  of  the  State  to  exercise  authority  over  the  parties,  or  the 
subject-matter,  nor  an  inquiry  whether  the  judgment  is  founded 
in,  and  impeachable  for,  a  manifest  fraud.  The  constitution  did 
not  mean  to  confer  any  new  power  upon  the  States;  bat  simply  to 
regulate  the  effect  of  their  acknowledged  jurisdiction  over  per- 
sons and  things  within  their  territory.  It  did  not  make  the  jndg- 
mente  of  otiier  States  domestic  judgments,  to  all  intents  and 
purposes ;  but  only  gave  a  general  validity,  faith,  and  credit  to 
them  as  evidence.^    Xo  execution  can  issue  upon  such  judgments, 

for  tha  pUfntiCt  wonld  be  k  men  delnslon,  if  the  defentUnt  mi^t  itill  qneatton  it,  1^ 
opening  all  or  any  of  the  origliiftl  metita  on  his  mde  ;  for,  under  mch  ciicmmtBDCM,  it 
wonld  D«  •qnirairnt  to  gr&nling  a  new  trud.  It  i«  ea^  to  andentand  that  tlte  dis- 
feuduit  ma;  be  at  liberty  to  impeach  the  origiual  jaitice  of  the  judgment,  bj  ahowing 
that  the  court  had  no  jurisdiction  ;  or,  that  be  never  had  anr  notloe  of  the  aoit ;  or, 
that  it  was  procnred  bj  frand ;  or,  that  upon  ita  face  It  it  fbonded  in  mittake ;  or,  that 
it  it  Irresnlar,  and  bad  br  the  local  law.  Fori  rei  jvdicatm.  To  aoeh  an  extent,  the 
doctrinelbfntelUtfibleand  pracdcable.  Bejond  thu,  the  light  to  Impagn  the  jad^rnt 
i*  in  lc«a]  effect  tne  right  to  retry  the  merits  of  the  original  canae  at  large,  and  to  pat 
the  defendant  npon  proTicg  thoaa  merits."  Bee  Btory,  Confl.  Laws,  {  407  \  Alivon  v. 
Famlval,  1  C.  H.  &  R  277. 

*  Storr,  Confl.  Laws,  !  608.  See  alflo  2  Etot,.  Comm.  lie-121,and  the  valnabU 
notes  of  Mr.  Uetcalf  to  hia  edition  of  Starkie  oa  Evid.  vol.  L  n^  232,  233  (flth  Am. 
ed.);  Wood  e.  WatUiuon,  17  Conn.  COO.  Tba  American  caeee  eeem  further  to  uree, 
that  when  a  forrign  Judgment  comei  ineidtntally  In  qneetion,  aa,  where  it  ia  the  Fonn . 
dation  of  a  right  or  title  derived  under  it,  and  the  like,  it  ii  concluaiva.  If  a  foreign 
judgment  proceed*  npon  an  error  in  law,  apparent  npon  the  Eace  of  it.  It  may  be 
impeached  everTwhere;  at.  If  a  French  conrt,  profesiiag  to  decide  according  to  tha  law 
of  Engbnd,  dearly  mistakes  it.     Novell!  v.  Basal,  3  B.  &  Ad.  7G7. 

1  Supra,  g£  G04-606.    And  see  Floorenoy  v.  Dnrite,  2  Brev.  20S. 

*  Taylor  v.  Bryden,  S  Johns.  173.  Where  the  jurisdiction  of  an  inferior  court 
depends  on  a  [act,  which  such  conrt  most  necessarily  and  directly  decide,  ita  decisioa 
is  taken  as  conclusive  evidence  of  the  fact  Britain  v.  Einnaird,  1  B.  ft  B.  432 ; 
Belts  o.  Bagley,  12  Pick.  C72,  £82,  par  Shaw,  C.  J. ;  Steele  s.  Smith,  7  Law  B«p. 
4SI. 

*  See  Story's  Comment,  on  the  ConetitTT.S.  oh.  20,  JS 1297-1807,  and  casea  there 
cited  ;  UaU  v.  Williams,  S  Rck.  1237  ;  Bissell  v.  Briig^  9  Haas.  402 ;  Shnrawaj  p. 
Stillinan,  SWNid.417;  Evau  e.  Tatein,  &  Sag.  ft  B.  2W ;  Benton  >.  Bnigot,  10  Sng. 


without  a  nev  suit  in  the  tribunals  of  other  States.  And  they 
enjoy  not  the  ri^t  of  priority,  or  privilege,  or  lien,  which  they 
have  in  the  State  where  they  are  pronounced,  but  that  only  which 
the  lex  fori  gives  to  them  by  its  own  laws,  in  the  character  of 
foreign  judgments. "  * 

§  549.  Foralcn  jnOgmentti  at  ooramon  Uw.  The  common  law 
recognizes  no  diitinction  whatever,  as  to  the  effect  of  foreign 
judgments,  whether  they  are  between  citizens,  or  between  for- 
eif^ers,  or  between  citizens  and  foreigners;  deeming  them  of 
equal  obligation  in  all  cases,  whoever  are  the  parties.' 

§  550.  DeorsM  of  «ools>luticwl  oonrti.  In  regard  to  the  decrees 
and  sentences  of  courts,  exercising  any  branches  of  the  eecUaiai- 
Ueal  juriidiction,  the  same  general  principles  govern,  which  we 
have  already  stated.'  The  principal  branch  of  this  jurisdiction, 
in  existence  in  the  United  States,  is  that  which  relates  to  matters 
of  probate  and  adminiatr(Uion.  And  as  to  these,  the  inquiry,  as 
in  other  cases,  is,  whether  the  matter  was  exclusively  within  the 
jurisdiction  of  the  court,  and  whether  a  decree  or  judgment  has 
been  passed  directly  upon  it  If  the  affirmative  be  true,  the  de- 
cree is  conclusive.  Where  the  decree  is  of  the  nature  of  proceed* 
ings  tn  rem,  as  is  generally  the  case  in  matters  of  probate  and 
administration,  It  is  conclusive,  like  those  proceedings,  against 
all  the  world.  Bnt  where  it  is  a  matter  of  exclusively  private 
litigation,  such  as,  in  assignments  of  dower,  and  «Qme  other  cases 
of  jurisdiction  conferred  by  particular  statutes,  the  decree  stands 
upon  tlte  footing  of  a  judgment  at  common  law.'  Thus,  the  pro- 
bate of  a  will,  at  least  aa  to  the  personalty,  is  conclusive  in  civil 
cases,  in  all  questions  upon  its  execution  and  validity.^  (a)  The 
grant  of  letters  of  administration  is,  in  general,  prima  facie  evi- 
dence of  the  intestate's  death;  for  only  upon  evidence  of  that  fact 

&  R.  240  ;  Harrod  v.  Bamtto,  1  Hall,  IGG  ;  a.  □.  2  Hall,  802  ;  Wilson  e.  m\ft,  2 
Hall,  8B8 ;  Holla  o.  Wright,  2  Vt.  M83 ;  Bellows  ».  Ingham,  2  Vt.  676  ;  Aldrlch  v. 
Kinney,  4  Coon.  8S0;  Bennett  v.  Horle;,  1  WElcoi,  100.  See  fnrther,  1  Eent,  Comm. 
260,  261,  and  n.  d,  Aa  to  the  effect  of  a  diicbarae  under  a  foreign  insolvent  law,  see 
the  loarned  judgment  of  Shaw,  C.  J„  in  Belts  r.  Bogley,  12  Pick.  672. 

*  3tory,  Confl.  Uwa,  S  60B  ;  McElmoyla  v.  Cohen,  13  Peters,  812,  S23, 326 ;  Story, 
Confl.  Lam,  J  GS2ii,  n. 

>  Story,  ConQ.  Lawa,J  610. 

1  2  Smith's  Leading  CWa,  446-448. 

*  Supra,  Sg  G26,  G28. 

■  Poplin  V.  Hawke,  8  N.  H.  124  ;  1  JMinan  on  Willa,  pp.  22-24,  and  notes  V  Per- 
Un* ;  Langdon  e.  Ooddard,  8  Story,  18.    8a«  post,  voL  ii.  {7th  ed.)  JS  815,  [OZSJ  608. 

<a)  A  decree  of  a  probata  conrt  of  *n-  prove  it  in  Massachusetta ;  even  when  no 

other  State,  admitting  to  probata  a  will  notice  of  the  offer  of  the  will  for  prohate 

vithiu  its  jurisdiction,  is  concluaira  eri-  was  given,  if  hy  the  law  of  that  State  no 

dense,  if  duly  anthenticated,  of  the  valid-  notice  was  reqoind.     Crippen  o.  Dexter, 

i^  of  the  will,  upon  an  application  to  18  Qiftj,  S30. 
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ought  they  to  have  been  granted.*  (&)  And  if  the  grant  of  admin- 
istration turned  apon  the  question  as  to  vhich  of  the  parties  was 
next  of  kin,  the  sentence  or  decree  apon  that  question  is  conclu- 
sive every^^ere,  in  a  suit  between  the  same  parties  for  distribu- 
tion.^ Bnt  the  grant  of  administration  upon  a  woman's  estate 
determines  nothing  as  to  the  fact  whether  she  were  a.  feme  covert 
or  not;  for  that  is  a  collatu^l  fact,  to  be  collected  merely  by  in- 
ference from  the  decree  or  grant  of  administration,  and  was  not 
the  point  directly  tried.'  Where  a  court  of  probate  has  power  to 
grant  letters  of  guardianship  of  a  lunatic,  the  grant  is  conclasire 
of  his  insanity  at  that  time,  and  of  his  liability,  therefore,  to  be 
put  under  guardianship,  against  all  persons  subeequently  dealing 
directly  with  the  lunatic,  instead  of  dealing,  as  they  ought  to  do^ 
with  the  guardian.' 

§  551.  DaoTMa  In  oIuuhm>7.  Decreet  in  ehancery  stand  upon  the 
same  principles  with  judgments  at  common  law,  which  hare 
already  been  stated.  Whether  the  statements  in  the  hiU  are  to 
be  taken  conclusively  against  the  complainant  as  admissions  by 
him,  has  been  doubted ;  but  the  prevailing  opinion  is  supposed  to 
be  against  t^eir  conclusiveness,  on  the  ground  that  the  facts 
therein  stated  are  frequently  the  mere  sng^^tions  of  coonsel, 
made  for  the  purpose  of  obtaining  an  answer,  nnder  oath.'   If  the 

*  TliompMD  r.  Donaldson,  S  Eip,  8S ;  Fnnah  v.  Franctt,  I  Dick.  2AB ;  nurinMiiiiii 
of  Hunblin,  S  Bob.  (Ls. )  ISO  ;  Jeffen  t>.  Raddif^  10  N.  H.  242.  Bnt  if  the  fart,  tlwt 
the  intoatata  ii  liTing,  nheti  pleadable  in  abatement,  la  not  to  pleaded,  the  gnnt  of 
adniiDiitration  ia  coudnaiTe.  Kewman  v.  Jenldna,  10  Pick.  GIG.  In  Moona  •.  De 
Remales,  1  Bnaa.  SOI,  tha  genenl  practice  waa  atatsd  and  not  denied  to  be,  to  admit 
the  Utten  of  adminiitntion,  aa  lafficieut  proof  of  the  death,  until  intpeached  ;  bat  tha 
Uaitei  of  the  Rolla,  in  that  case,  which  waa  a  foreign  gnuit  of  ftdminutntion,  raf^ued 
to  receive  them  ;  but  allowed  the  party  to  examine  wilnrases  to  the  fact 

•  Barn  V.  Jaekaon,  1  Phil.  Ch.  CS2 ;  2  Y.  &  C.  CSC  j  Thomaa  >.  Ketteriche,  1 

■  BUokham'*  Oaae,  1  Salk.  290,  per  Holt,  C.  J.  See  alao  Eibahman  e.  Dnllehao, 
4  Watta,  183. 

'  Leonard  o.  Leonard,  14  Pick.  2S0.  Bnt  it  ia  not  oondoaiTe  igiiiut  hia  labM- 
qneot  oapacity  to  make  a  will.     Stone  v.  Damon,  12  Uaaa.  488. 

1  Doe  «.  Sjrbonm,  7  T.  B.  S.  The  bill  is  not  evidenceasainit  the  part?  in  whose 
name  it  is  filed,  until  it  ia  shown  that  he  wa«  priv^  to  it.  'When  thia  privity  ia  ntab- 
liahed,  the  bill  ia  eridenee  thftt  each  a  anit  waa  iaatituted,  and  of  its  aalgect-matter ;  bot 


(4)  A  decree  ot  the  probate  court,  grant- 
ins  letters  of  adminutntion,  ia  not  ad- 
miasible  in  proof  of  the  death  of  the  intes- 
tate, aa  between  sttangera,  nor  even  iu  an 
action  brought  by  the  peraon  who  has 
been  appointed  administnitor,  in  his  indi- 
Tidual  capacity,  bnt  it  ia  admiasibla  in  an  ■ 
action  by  the  administrator  in  hia  official 
capacity  on  a  dnbt  due  the  supposed  de- 
ceased, aa  eridence  that  the  plaintiff  has 
a  Tight  to  collect  the  debt  j  or  lu  an  action 


against  the  administrator  as  such,  on  a 
debt  due  from  the  aupposed  decaued,  as 
evideoce  that  the  defendant  is  bonnd  to 
My  the  debt.  Mutual  Benefit  Ins.  Co.  r. 
Tiadale,  61  U.  S.  28S,  218 ;  Jochamsen  b. 
SnlTolk  Saringe  Benk,  S  Allen  (Mass.), 
S7,  S4;  Day  D.  Fiord,  180  Haaa.  488.  Ct 
Tisdale  o.  Conn,  X.  Ins.  Co.,  28  Iowa, 
177  i  a.  o.  28  Id.  12  ;  Clayton  ».  Gres- 
bam,  10  Tea.  286;  Leach  c.  Leach,  8 
Jdt.  Sll. 


bill  has  been  sirom  to,  mthont  doabt  the  party  Tonld  be  held 
boand  by  its  statements,  so  far  as  they  are  direct  allegations  of 
fact  llie  admissibili^  and  effect  of  the  atuwer  of  the  defendant 
is  governed  by  the  same  rnles.'  Bat  a  demurrer  in  chancery  does 
not  admit  the  facts  charged  iu  the  bill ;  for  if  it  be  orermled,  the 
defendant  may  still  anaver.  So  it  is,  as  to  pleat  in  chancery; 
these,  as  well  as  demurrers,  Iseing  merely  hypothetical  statements, 
that,  $uppoiing  the  facts  to  be  as  alleged,  the  defendant  is  not  bomid 
to  answer.'  But  pleadings,  and  depositions,  and  a  decree,  in  a 
former  suit,  the  same  title  being  in  issue,  are  admissible  as  show- 
ing the  acts  of  parties,  who  had  the  same  interest  in  it  as  the 
present  party,  against  whom  they  are  offered.*  (a) 

§  552,  DspoaitioiM.  In  regard  to  depotitioni,  it  ia  to  be  ob* 
served,  that,  though  informally  taken,  yet  as  mere  declarations 
of  tiie  witness,  nnder  his  hand,  they  are  admissible  against  him, 
wherever  be  ia  a  party,  like  any  other  admissions ;  or,  to  contra- 
dict and  impeach  him,  when  he  is  afterwards  examined  as  a  wit- 
ness. But,  as  secondary  evidence,  or  as  a  substitute  for  his 
testimony  viva  voce,  it  is  easential  that  they  be  regularly  taken, 
under  legal  proceedings  duly  pending,  or  in  a  case  and  manner 
provided  by  law.^(i)  And  though  taken  in  a  foreign  State,  yet 
if  taken  to  be  used  in  a  suit  pending  here,  the  forms  of  our  law, 
and  not  of  the  foreign  law,  must  be  pursued.^  But  if  the  deposi- 
tion was  taken  in  perpetitam,  the  forma  of  the  law  mider  which  it 

Dot  of  tb«  pluntiETi  idmiMion  of  the  truth  of  the  m&tten  therein  «tated,  nnlees  it  wen 
Bwom  to.  The  pTocaadinn  after  ftniwer  ue  kdaiMible  in  erideDceof  thaprivitvof  the 
party  in  whoia  name  the  bill  waa  filed.  Boilean  v.  Rudlin,  12  Jur.  609  ;  2  Eii^.  6SB. 
And  aee  Darden  r.  CleTelaad,  4  Ata.  226  ;  Bull.  N.  P.  236.  See  farther,  ai  to  the 
adiuiaaiDD  of  bilU  and  anairen,  and  to  what  extent,  Randall  b.  Farromore,  1  Fla.  400  ; 
Roberts  v.  Tennell,  8  Honr.  217  ;  CUrke  b.  Robinson,  G  B.  Monr.  6B ;  Adami  v. 
McMillan,  7  PorL  7S. 

*  Supra,  M  171,  179,  188,  202. 

'  Tamkins  v.  Aahby,  I  U.  &  Ualk.  8S,  3S,  per  Abbott,  Ld.  C.  J. 

•  Viscount  LortoD  d.  Earl  of  Eingston,  5  Clark  &  Fin.  260. 

>  As  to  the  manner  of  taking  depositions,  and  in  what  case*  thej  msj  b«  taken,  ma 
tupra,  K  320-325. 

'  Erans  i>.  Eaton,  7  Wheat.  43fl  ;  Farley  v.  Eino,  S.  J.  Conrt,  Maine,  in  Lincoln, 
Oct.  Term.  1823,  per  Preble,  J,  Bat  depositions  taken  in  a  foreign  eonDtrj,  nnder  iU 
own  U»s,  are  admissible  here  in  proof  of  probable  cause,  for  the  anast  and  extradition 
of  a  fugitive  from  jnstice,  upon  the  pralimman  examination  of  bis  case  before  a  jndge. 
See  Metzger's  Cose,  before  Betts,  J.,  6  S.  Y.  Legal  Obs.  83. 

(a)  Cf.  Torrey  v.  Pond.  102  Mom.  856.  Somets  o.  Wright,  114  Id.  172 ;  Phillip* 

The  report  of  sa  auditor  ia  prima  fad*  c.  Cornell,  133  Id.  546. 

■videnee  in  bvor  of  the  party  for  whom  {b)  The  answers  of  a  party  to  a  snit,  to 

he  decides,  and  ia  sufficient,  at  the  trial  intarrosatories  filed  in  s  case,  are  compe- 

of  the  cause,  to  put  the  harden  of  introda-  tent  evidence  against  him,  u  admissioni 

cing  rebutting  evidence  on  the  other  aide,  on  his  part,  of  liie  facta  stated  therein  In 

The    report,    however,  does   not  ezclnde  another  suit,  sithough  the  issues  in  the 

other  competeQt  evidence  on  either  side,  two  suits  be  dilferenC     Williams  n.  Che> 

Stiir  Glass  Co.  r.  Morey,  108  Mas*.  570;  n^,  I  Gray  (Mas*.),  215,  22a 
VOL.  I. — M 
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was  taken  must  bare  been  stricUr  pnrsued,  or  it  cannot  be  read 
in  evidence.'  If  a  bill  in  equity  be  dismissed  merely  as  being  in 
its  substance  unfit  for  a  decree,  the  depositions,  when  offered  as 
secondary  evidence  in  ULotber  suit,  will  not  on  that  account  be 
rejected.  But  if  it  is  dismissed  for  irregularity,  as,  if  it  come 
before  tbe  court  by  a  bill  of  revivor,  wben  it  should  have  been  by 
an  original  bill,  so  that  in  truth  tihere  was  never  regularly  any 
such  cause  in  tbe  court,  and  consequently  no  proofs,  tbe  deposi- 
tions cannot  be  read ;  for  the  proofs  cannot  be  exemplified  with- 
out  bill  and  answer,  and  they  cannot  be  read  at  law,  unless  thQ 
bill  on  which  they  were  taken  can  be  read.* 

§  553.  Dopoaltioiia.  CroM-axunlnatloii.  We  have  seen,  that 
in  regard  to  the  admissibility  of  a  former  judgment  in  evidence 
it  is  generally  necessary  that  there  be  a  perfect  rmaualitg  be- 
tween the  parties ;  neither  being  concluded,  unless  both  are  alike 
bound.  ^  (a)  But  with  respect  to  depoiitioni,  though  this  rule  is 
admitted  in  its  general  principle,  yet  it  is  applied  with  more 
latitude  of  discretion ;  and  complete  mutuality,  or  identity  of  all 
the  parties,  is  not  required.  It  is  generally  deemed  suQicieDt,  if 
the  matters  in  issue  were  tlie  same  in  both  cases,  and  the  party, 
against  whom  the  deposition  is  offered,  had  full  power  to  cross- 
examine  the  witness.  Thus,  where  a  bill  was  pending  in  chan- 
cery, in  favor  of  one  plaintiff  against  several  defendants,  upon 
which  the  court  ordered  an  issue  of  demtavit  vel  turn,  in  which  the 
defendants  in  chancery  should  be  plaintiffs,  and  the  plaintiff  in 
chancery  defendant;  and  the  issue  was  found  for  the  plaintiffs; 
after  which  the  plaintiff  in  chancery  brought  an  ejectment  on  his 

*  Oonld  V.  Oonid,  S  StoTr,  CIS. 

*  Backbonse  v.  Middleton,  1  Ch.  Cu.  ITS,  I7E;  HaUr.  Hodde^Dii,3  P.  Wns. 
162 ;  Vaughan  o.  Fituemid,  1  Sch.  &  Lefr.  SIS. 

»  Supra,  f  534.  Tbe  reaaon  given  by  Chief  Baron  Gflbert,  for  applyuig  the  nile,  to 
the  same  extent,  to  depositiona  taken  in  chancer;',  ii,  that  otherwiee  great  mischief 
wonid  snaae;  "Tor  then  a  mao,  that  never  was  party  to  the  chancery  pIocee<ltII|P^ 
might  use  against  his  adversary  all  the  depositions  that  made  againat  him  ;  and  he  in 
his  oim  advantags  conld  not  use  the  depositions  that  made  for  hkiu,  becaoM  the  other 
nrty,  not  being  concerned  in  the  anit,  had  not  the  ]iber»  to  cn>aB.examiiie,  and  then- 
fore  oaQQOt  be  enconntered  with  any  depoiitians,  out  of  the  cause."  1  Gilb.  End.  <S ; 
Rushworth  p.  Counteu  of  Pembroke,  Hardr.  472.  But  the  ezce^on  allowed  in  tba 
text  ia  clearly  not  withio  thia  miachief,  tbe  li^t  of  croM-eTamiiiation  being  nnliinited, 
aa  to  the  matten  in  qusstion. 

(a)  In  the  King*!  Bench,  it  wm  held  ori^na]  etridsDM  against  him.     Cockbarn. 

bvtwo  of  tbeJDdges,  ooedisaenting,  that  C.  J.,  aaid,   "A  man  who  briiiKS  forward 

where  a  party  makes  use  of  the  depositiau  another,   for  the   purpose  of  aaserting  or 

of  witoesses  in  a  suit  with  another  party,  proring  some  fact  od  hii  behalf,  whether 

in  regard  to  the  aame  subject-matter,  that  in  a  court  of  justice  or  otherwise,  ninat  be 

he,  by  thus  making  use  of  the  deposition  taken  himseu  to  assert  the  fact  which  ha 

u   true,    knowing  its    contents,   so   far  thus    seeks  to  esUblish."     Bicbaida   •. 

•fflnoa  it!  truth,  that  it  may  be  Died  aa  Morgui,  10  Jar.  ».  a.  669. 
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own  demise,  claiming  as  heir  at  lav  of  the  same  testator,  against 
one  of  those  defendants  alone,  who  claimed  as  devisee  mider  the 
will  formerly  in  controversy ;  it  was  held,  that  the  testimony  of 
one  of  the  subscribing  witnesses  to  the  will,  who  was  examined  at 
the  former  trial,  but  had  since  died,  might  be  proved  by  the  de- 
fendant in  the  second  action,  notwithstanding  the  parties  were 
not  all  the  same ;  for  the  same  matter  was  in  cootroversy,  in  both 
cases,  and  the  lessor  of  the  plaintiff  had  precisely  the  same  power 
of  objecting  to  the  competency  of  the  witness,  tiie  same  right  of 
calling  witnesses  to  discredit  or  contradict  hia  testimony,  and  the 
same  right  of  cross-examination,  in  the  one  case,  as  in  the  other.^ 
If  the  power  of  cross-examination  was  more  limited  in  the  former 
suit,  in  regard  to  the  matters  in  controversy  in  the  latter,  it  would 
seem  that  the  testimony  ought  to  be  excluded.'  The  same  rule 
applies  to  privies,  as  well  as  to  parties. 

§  554.  In  eqnltjr.  But  though  the  general  rale,  at  law,  is,  that 
no  evidence  shall  be  admitted,  but  what  it  or  might  be  under  the 
examination  of  hoth  partiet ;  *  yet  it  seems  clear,  that,  in  equity, 
a  deposition  is  not,  ofcourte,  inadmitBihle,  in  evidence  because 
there  has  been  no  crotg-examination,  and  no  waiver  of  the  right. 
For  if  the  witness,  after  his  examination  on  the  direct  interroga- 
tories, should  refuse  to  answer  the  cross-interrogatories,  the  party 
producing  the  witness  will  not  be  deprived  of  his  direct  testimony, 
for,  upon  application  of  the  other  party,  the  court  would  have 
compelled  him  to  answer.'  So,  after  &  witness  was  examined  for 
the  plaintiff,  but  before  he  could  be  cross-examined,  be  died ;  the 
court  ordered  his  deposition  to  stand;"  though  the  want  of  the 
cross-examination  ought  to  abate  the  force  of  his  testimony.*  So, 
where  the  direct  examination  of  an  infirm  witness  was  taken  by 
the  consent  of  parties,  but  no  cross-interrogatories  were  ever  Qled, 
though  the  witness  lived  several  months  afterwards,  and  there 
was  no  proof  that  they  might  not  have  been  answered,  if  they  had 

•  Wright  B.  Tatham,  1  Ad.  *  El.  8  ;  12  Vin.  Abr.  Kt.  Evidence,  A,  b,  81,  pi.  45, 
47.     As  to  the  perKns  who  are  to  be  deemed  parties,  see  tu/fn-a,  f  {  623,  G8S. 

1  Hanlr.  31S  ;  CazeooTe  s.  VaaghaD,  1  M.  &  8.  i.  It  has  been  held  that  the 
deposition  oF  a  witness  before  the  cotoner,  npon  an  inquiry  toncbing  the  death  of  a 
penoQ  killed  bj  a  colUsioD  of  vnaelei,  tmi  adtniuible  in  an  action  (or  the  nwUgent 
manafienient  of  one  of  them,  if  the  witness  ia  shown  to  be  beyond  sea.  Sills  v.  Brown, 
8  C.  ft  P.  eOl.  603,  per  Coleridge,  J. ;  Bull.  N.  P.  842 ;  Hex  r.  Eriswell,  S  T.  R.  707, 
712.  721  (  J.  Kely,  68. 

1  CamnoTe  c.  Vaughan,  I  H.  ft  S.  4,  S  ;  Attomey-Oenena  n.  Daviaon,  1  McCL  k  Y. 
I«0  ;  GasB  B.  Stinson,  3  Sumo.  08, 101,  lOS, 

•  Court«ney  u,  Hoskins,  3  Rues.  253. 

*  Arundel  v.  Arundel,  1  Chan.  R.  SO. 

*  O'Callaghan  b.  Murnby,  2  Sch.  b  Let.  1G8  ;  Ga«  c.  StiiuoD,  3  Sonui.  B6,  106, 
107.    Bat  tee  EUaam  v.  Forrest,  2G  Wend.  6S1. 


Pd.yGoogIe 


been  filed;  it  vas  held,  that  the  omisaion  to  file  them  was  at 
the  peril  of  the  party,  and  that  the  deposition  was  admissible.* 
A  new  commissioQ  may  be  granted,  to  cross-examine  the  plain- 
tiff's witnesses  abroad,  apon  aabsequent  discoYory  of  matter,  for 
such  examination.'  But  where  the  deposition  of  a  witness,  since 
deceased,  was  taken,  and  the  direct  examination  was  duly  signed 
by  the  magistrate,  but  the  cross-examination,  which  was  ti^en  on  a 
subsequent  day,  was  not  signed,  the  whole  was  held  inadmissible.' 

§  555.  Dapoattloiu  reUUnB  to  onatom.  Itepontions,  as  well  as 
verdicts,  which  relate  to  a  custom,  or  prescription,  or  pedigree^ 
where  reputation  would  be  evidence,  are  admissible  against  stran- 
gers ;  for  as  the  declarations  of  persons  deceased  would  be  admis- 
sible in  such  caaes,  af<»iioTi  their  declarations  on  oath  are  so.^ 
But  iQ  all  cases  at  law,  where  a  deposition  is  offered  as  secondary 
evidence,  that  is,  as  a  substitute  for  the  testimony  of  the  witness 
viva  voce,  it  must  appear  that  the  witness  cannot  be  personally 
produced ;  unless  the  case  is  provided  for  by  stetute,  or  by  a  rule 
of  the  court" 

§  556.  loqnlsltloiu.  The  last  subject  of  Inquiry  under  this 
head  is  that  of  in^mtitiona.  These  are  the  results  of  inquiries, 
made  nnder  competent  public  authority,  to  ascertain  matters  of 
public  interest  and  concern.  It  is  said  that  they  are  analt^oa 
to  proceedings  m  rem,  being  made  on  behalf  of  the  public;  and 
that  therefore  no  one  can  strictly  be  said  to  be  a  stranger  to  them. 
But  the  principle  of  their  admissibility  in  evidence,  between  pri- 
vate persons,  seems  to  be,  that  they  are  matters  of  public  and 
general  interest,  and  therefore  within  some  of  the  exceptions  to 
the  rule  in  regard  to  hearsay  evidence,  which  we  have  heretofore 
considered.'  Whether,  therefore,  the  adjudication  be  founded 
on  oath  or  not,  the  principle  of  its  admissibility  is  the  same. 
And,  moreover,  it  is  distinguished  from  other  hearsay  evidence, 
in  having  peculiar  guaranties  for  its  accuracy  and  fidelity.'  The 
general  rule  in  regard  to  these  documents  is,  that  they  are  admis- 
sible in  evidence,  but  that  they  are  not  conclusive  except  against 
the  parties  immediately  concerned,  and  their  privies.  Thus,  an 
inquest  of  oSSce,  by  the  attorney-general,  for  lands  escheating  to 
the  government  by  reason  of  alienee,  was  held  to  be  evidence  of 

'  OasB  V.  StiuMD,  8  Sumn.  BS,  whore  tlil<  Botject  ii  folly  extmiced  b]r  Story,  J. 
■  King  of  Hanover  ir.  Wbtitley,  1  Be&i.  78. 
1  Reg.  *.  Fnaee,  2  M.  4  Rob.  207. 

*  Bidl.  N.  P.  239,  2*0  ;  lupra,  53  127-180,  186,  140. 

*  Supra,  E§  322,  823. 
1  Supra,  Is  127-UO. 

*  FhU.  IE  Am.  on  Erid.  S78,  m;  1  SUi-k.  Erid.  SaO,  SOI,  SdS. 
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title,  in  all  cases,  but  not  conclusive  i^inst  any  person,  who  was 
not  tenant  at  the  time  of  the  inqaest,  or  party  or  privy  thereto, 
and  that  suoh  persona,  therefore,  might  show  that  there  were 
lawful  heirs  in  eiae,  who  were  not  aliens.  °  So,  it  has  been  re- 
peatedly held  that  inquisitions  of  lunacy  may  be  read ;  but  that 
they  are  not  generally  conclusive  against  persons  not  actually 
parties.*  But  inquisitions,  extrajudicially  taken,  are  not  admis- 
sible in  evidence.' 

*  BtokM  p.  D&neo,  1  Muon,  SS8,  pei  Story,  J. 

*  Beraewm  v.  Sealsy,  2  Atk.  US  ;  Den  v.  Clark,  6  HaliL  S17,  per  Ewing,  C.  J.  ; 
Hart  B.  Deuner,  6  Weod,  467  ;  Fanlder  t>.  Silk,  8  Campb.  136 ;  2  tbdd.  Chan.  G78. 

*  OlDUop  V.  Pole,  S  U.  k  3.  17G ;  lotkow  t>.  Earner,  S  H.  Bl,  i37.  Bee  rupni, 
%  6S0,  Uiat  the  inqaJJitioD  U  coaElnaiTB  againat  penoqs,  who  nndertake  mbnqnentlj 
to  deal  with  the  lanatia,  initead  of  dealing  with  the  guardian,  and  «eek  to  aToid  lua 
aaUuwit;,  coUatendly,  hj  ahowing  that  the  party  was  leetorad  to  hia  reaaoa. 


CHAPTER  VI. 
OP  PBivATB  wBnraoa. 

§  557.  Friv«t«  wriunga.  The  last  class  of  written  evidence 
which  we  propose  to  consider  is  that  of  priyate  weitings.  And, 
in  the  discussion  of  this  subject,  it  is  not  intended  separately  to 
mention  every  description  of  writings  comprised  in  this  class,  but 
to  state  the  principles  which  govern  the  proof,  admissibility,  and 
effect  of  them  all  In  general,  all  private  writings  produced  in 
evidence  must  be  proved  to  be  genuine ;  but  in  what  is  now  to  bo 
said,  particular  reference  is  had  to  solemn  obligations  and  instru- 
ments, under  the  hand  of  the  party,  purporting  to  be  evidence  uf 
title ;  such  aa  deeds,  bills,  and  notes.  These  must  be  produced, 
and  the  execution  of  them  generally  be  proved,  or  their  absence 
must  be  duly  accounted  for,  and  their  loss  supplied  by  secondary 


§  658.  Proof  of,  wlwii  loBt  And  first,  in  regard  to  the  prodco 
TioN  of  such  documents.  If  the  instrument  is  lott,  the  party  is 
required  to  give  some  evidence  that  such  a  paper  once  existed, 
though  slight  evidence  is  sufficient  for  this  purpose,  and  that  a 
bona  fide  and  diligent  search  has  been  unsuccessfully  made  for  it 
in  the  place  where  it  was  most  likely  to  be  found,  if  the  nature  of 
the  case  admits  such  proof ;  after  which,  his  own  affidavit  is  ad- 
missible to  the  fact  of  its  loss.'    The  same  rule  prevails  where 

'  Supra,  S  3i9,  kdA  cues  there  cited.  The  rale  ii  not  Tcstricted  to  facta  peculiorJ^ 
witbiD  ^e  party's  kDonledge ;  but  permits  him  to  et*te  other  pertinetit  fiu;U,  such  u 
hia  search  for  the  document  elsewbers  than  among  hii  own  pspeis.  Vedder  v.  Wilkini, 
E  Denio,  S4.  In  regard  Co  the  order  of  the  proof,  namely,  whether  the  aiistenee  and 
Keniiincneu  of  the  paper,  and  of  course  its  general  character  or  contcnta,  ma«t  be  prored 
btfoTi  any  evidence  con  be  received  of  its  loss,  the  decisiona  are  not  anifonn.  The 
earlier  and  aome  later  cosea  require  that  thla  order  ahould  be  etrictly  observed.  Goodier 
V.  Lake,  1  Atk.  446 ;  Sima  z.  Sima,  2  Rep.  Const  Ct.  226  :  Kimball  v.  UomU,  1 
Greenl.  SSS ;  Stockdale  d.  Yonn^t,  S  Strobh.  SOI,  n.  In  other  coiea,  it  has  be«D  held, 
that,  in  the  order  of  proof,  the  loss  or  deatructioD  of  the  paper  must  first  be  shown. 
WilU  V.  McDolo,  3  South,  501;  Sterling  n.  Potts,  Id.  77S  ;  Shrowders  v.  Harper, 
1  HarriuRt.  441 ;  FUnn  t>.  M'OoniRle,  0  Wstta  &  Serg.  7S  i  Mnmy  v.  Bachanaa,  7 
Blackf.  e4S  ;  Parke  v.  Bird,  B  Barr,  860.     But,  on  the  one  hand,  it  U  plain,  that  tha 


proof  of  the  losa  of  a  document  uecesEarily  involves  some  descriptive  proof  of  th 
ment  itself,  though  not  to  the  degree  of  preciaion  aubseqnentiv  necrasary  in  order 
establish  a  title  under  it ;  and.  on  the  other  hand,  a  strong  probability  of  its  lea  b 


been  held  sufficient  to  let  in  the  secondary  evidence  of  its  contents.     Bonldin  v.  1 , 

7  Wheat.  122,  164.  155.     Theae  considerations  will  go  far  to  reconcile  most  of  the 
•Me*  ap parsDtly  mnOictiiig,    la  Fitoh  s.  Bogne,  19  Conn.  286,  the  order  iH  the  praof 
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the  ioBtrument  is  destroyed.  What  degree  of  diligence  in  the 
search  is  necessary  it  is  not  easy  to  define,  as  each  case  depends 
mnch  on  its  peculiar  circomstances ;  and  the  question,  whether 
ihe  loss  of  the  instrument  is  sufficiently  proved  to  admit  secondary 
evidence  of  its  contents,  is  to  be  determined  by  the  court  and  not 
by  the  jury.'(a)  But  it  seems  that,  in  general,  the  party  Is  ex- 
pected to  show  that  he  has  in  good  faith  exhausted,  in  a  reason- 
able degree,  all  the  sources  of  information  and  means  of  discovery 
which  the  nature  of  the  case  vould  naturally  suggest,  and  which 
were  accessible  to  him.*(()  It  should  be  recollected,  that  the 
object  of  the  proof  is  merely  to  establish  a  reasonable  presump- 
tion of  the  loss  of  the  instrument,  and  that  this  is  a  preliminary 
inquiry  addressed  to  the  discretion  of  the  judge.  If  the  paper 
was  supposed  to  be  of  little  value,  or  is  ancient,  a  less  degree  of 
diligence  will  be  demanded,  as  it  will  be  aided  by  the  presump- 
tion of  loss  which  these  circumstances  afford.  If  it  belonged  to 
the  custody  of  certain  persons,  or  is  proved  or  may  be  presumed 
to  have  been  in  their  possesaion,  they  must,  in  general,  be  called 
and  sworn  to  account  for  it,  if  they  are  within  reach  of  the  pro- 
cess of  tlie  court*    And  so,  if  it  might  or  ought  to  have  been  de- 

wai  held  to  be  iminateriftl,  and  to  rsit  in  tht  ducretfon  of  the  conrt.  It  i«  rafflcietit, 
if  the  party  has  doue  all  that  eoald  reasonablj  be  expected  of  bim,  under  the  circnm- 
•tancM  al  the  case,  in  searching  for  the  inatranieat.  Kglsey  n.  Haumer,  13  Codd.  SlI. 
Alter  the  low  of  b  deed  has  bean  eatabtished,  the  aecoudarj  eTideuce  of  the  contenti  or 
Mibstanue  of  the  coiiteuta  of  ita  oparatire  parta  moat  be  dear  and  direct,  and  its  eieeu- 
tiou  must  be  dintiuctty  proved.  And  the  declartktioni  of  the  grantor  are  adinisaibte,  in 
corroboriLtlau  of  tlie  other  evidence.  Metcatf  v.  Van  Banthuysan,  3  Comst.  421 ;  Mar. 
iner  o.  SBUndera,  6  Qitm.  US. 

*  Puge  n.  Page,  1G  Pick.  S6S. 

■  Roi  V.  Morton,  4  M.  A  S.  48  ;  Bex  «.  Castleton,  6  T.  R.  33fl ;  1  Stark.  Erid. 
8Se-S40  :  Wills  D.  McDole,  2  South.  SOI ;  Thompson  v.  Travis,  8  Scott,  SS  ;  Parka 
V.  Duukle,  3  WatU  &  Serg.  291  i  Qathercole  n.  Miall,  15  L.  J.  Exch.  17»  ;  Doe  u. 
Lewis,  ISttur.  612;  5  Ens.  L.  &  Eq.  400.  The  admission  of  the  nominal  nlaintiff, 
that  he  had  burnt  the  bond,  he  being  lotereited  adveniely  to  the  real  plaintiff,  Wi  been 
held  sufficient  to  let  in  secondary  evidence  of  its  contents.  Short):  v.  Untingat,  8  Watta 
fe  Serti.  45. 

•  Balph  V.  Bi«WD,  3  Watta  &  Serg.  39^ 

(a)  Olassell   v.  Maaon,   83   Ata.   719  ;  to  parts  nnknonrn,  he  has  done  all  that 

Wcodworth  v.  Barker,  1  Hill  (N.  Y,),  176  ;  can  be  reBsonably  required  of  him,  and  the 

Baobelder  v.  Nutting,  16  N,  H.  281 ;  anit,  production  of  the  affidavit  of  the  absent 

J  49,  n.     While  it  is  a  general  rale  that  mrty  to  the  record  mav  be  diapsnaed  with, 

the  affidavit  of  the  plaintiff  must  be  pro-  Foster  v.  Mackay,  7  Met.  SSI.  587. 
diicsd  where  a  paper  is  alleged  to  be  lost,  (A)  Where  tt  party  has  been  deprived 


of  which  he  miut  be  presumed  to  have  the  of   on    inetrament   by   frand,    secondary 

cnstody,  before  aecondary  evidence  of  it*  evidence   of   its   oonteuta   is   admissible, 

contents  can  Im  admitted,  yet  the  rale  is  Grimea  v.  Kimball,  8  Allen  (Mnas.),  618. 

not  iuUeTible.     Where  the  nominal  party  Andevsn  where  a  party  who  offers  to  prove 

to  the   reconl  is  not  the  party  actually  the  contents  of  a  paper  has  himselF  de- 

teeking  to  recover,  and  the  party  intereeted  stroyed  it,   he  may  expUin  the  circum- 

ba*  naed  due  diligence  to  find  the  plaintiff  itanoas  of  the  destruction  in  order  to  prove 

and  produces  proof  that  he  lias  absconded  the  content*.     Tobla  v.  Shaw,  U  H*.  SSL 


Pd.yGoogIe 


pose.'  Soch  order  maj  also  be  obtained  bj  the  defendaat  on  a 
special  case ;  such  as,  if  there  is  reason  to  suspect  that  the  docu- 
ment Is  foiled,  and  the  defendant  wishes  that  it  ma;  be  seen  bj 
himself  and  his  vitnesses.*  Bat,  in  all  sach  cases,  the  aiqilica- 
tion  shoold  be  sapported  by  the  effidavU  <rf  the  party,  partiealarlj 
stating  the  circninstancefl.' (i) 

§  560.  'When  In  handa  of  adnna  pmitf.  When  tbe  instrument 
or  writing  is  in  the  kandi  or  power  of  the  adverae  party,  there  are, 
in  general,  except  in  the  cases  above  mentioned,  no  means  at  law 
of  compelling  him  to  produce  it;  bnt  the  practice,  in  aach  cases, 
is,  to  giTe  him  or  his  attorney  a  regular  notux  to  prodnee  the 
originaL  Not  that,  on  proof  of  sach  notice,  he  ia  compellable 
to  give  eridence  against  himself,  bnt  to  lay  a  fonndati<Hi  for  the 
introdnction  of  secondary  eridence  of  the  contents  of  the  doen- 

*  S  Chitty'i  Qui.  Pr.  OS,  «M  ;  1  TUd'i  Pr.  fi»0-6n ;  1  Puiie  ft  Dner'i  Pr.  «S«- 
4!>3  ;  Orahsm'l  Pnctjca,  p.  G34 ;  l^wrenoe  v.  Oooui  Itu.  Ca,  11  Johoa.  US,  a.  {a}  ; 
J:tcluoD  V.  Jonei,  8  Cowsd,  17  ;  Wallii  v.  Homy,  4  Coven,  SB9  ;  Denda*  ■.  fawitr, 
■i  Cowan,  5»3;  Davenh^  v.  irKinnie,  G  Cowm,  27;  Utio»  Bank  v.  H3Uui^  C 
Coweo,  fla. 

*  Bnub  V.  Gibbon,  8  Cowm,  18,  n.  <a}. 

*  <  Cbittj'*  Ocn.  Pr.  4S4.  Thii  oonrM  bong  ao  aeUon  naortod  to  in  tlie  Ansiem 
comnoo-lCiW  eonrt*,  ■  man  paiticalv  statement  of  tha  practice  ia  deaoad  riiiMfiMirr 
in  thia  place.    Sea  UVa  U.  S.  Conrta,  86,  S& 

ib)  In  Endand,  it  b«s  baen  bald  that,  ninenta  wbkh  Dudn  oat  the  titk  of  tha 

tmder  tbe  ^aasum-lam  Procedote   Act  other  doe*  not  apply,  if  tbn  alao  make 

(1354),  17  k  18  TicL  e.  126,  the  conit  oat  his  own.     Coster  «.  Banng,  »  Ei^ 

will  not  grant  a  diacoreij  of  docomenta  L.   k  Eq.  S6G.      And  it  acenu  tlwt  m 

except  opon  tbe  affidavit  of  tbe  part))  to  moat  caaea  tlia  defendant  wiU  be  rntitlrBd 

tbe  rait ;  tha  affidavit  of  tlie  albmui'  not  to  an  inapection  of  bis  own  Itttm,  ia 

lieius  lafficient,  althongh  tlie  partj  him-  the  bauds  of  tbe  oppocits  putj,  wboi 

Kelt  u  abroad.     Herachneld  v.  Clan,  11  tbe  action  is  baaed  npon  evidence  em- 

Elcb.  712.     But  in  the  case  of  a  eorponi-  tainad   in  tfaam,   wben   no  coiaes  w<ra 

lion,  the  affidavit  ma;  be  made  by  attor-  letsilud  and  the  iospectioo  was  neoeaaaij 

nej.     Boll  e.  Clarke,  \6  C.  B.  N.  B.  SSI.  to  the  defence.     Price  v.  HajTuoo,  B  C. 

Before  •  part;  can  tw  called  apon  to  pro-  B.  N.  &  617.      And  ao  alao  in  the  aae 

duce  a  docnmeut  for  Uie  pnipoeea  of  eri-  of  a  plaintiff,  who  cUimed   dama^  of 

deuce,  it  mnit  be  ahown  that  it  is  in  hia  a   railway  eompany  for  diamining  hi^ 

poaaaarion.     I^iton  i>.  Reynolds,  18  Jnr.  finn  the  office  of  superintendent,  it  waa 

E>63.    It  is  not  an  mnawer  to  an  applicstioti  held  tliat  he  was  entitled  to  havr  an  io- 

fur  an  order  tor  a  diaoovery  of  docoments,  apectiou  of  all  entries  ot  minntes  in  the 

that  they  are  privileged  from  being  pro-  company's  books  having  refermce  to  hia 

dnced ;  if  aneb  be  the  fact,  it  most  be  eundoyment       Hill    v.    Great    Westera 

•faown  in  tbe  affidavit  made  in  obedianca  BailwaT  Co.,  10  C.  a  M.   a.  148.      Bat 

to  the  order.     Forshawv.  Levis,  10  Eich.  tha  defendant  ia  not  entitled  to  io^eet 

7IZ     Tbe  right  of  a  plaintiff  under  the  his  own  letters  to  tlie  plaintiff,  in  an  sr- 

Btatttte  (14  &  IS  Vict  e.  99)  to   inspect  tion  for  breach  of  promiae  of  nmrii^ 

ileeds  in  the  defeudant'a  coatody,  where  uptm  an  affidavit  that  the  pramise,  if  any, 

such  a  rif^t  exista,  ia  not  United  b;  what  was  cout^ned  io  tbe  letters.     Hamer  t. 

is  necaaeary  to  make  oat  a  prima  foot  Sowerby,  S  Ijiw  T.  v.  s.  734-     And  the 

case ;  bat  it  extendi  to  any  deeds  which  court   will    not   grant   an    inuiection   o( 

may  tend  to  sapjKjrt  or  atrcngthen  the  doenmenta  prodaeed  at  the  tnal,  with  a 

case  on  the  part  o(  the  plaintiff.    The  nle  view  to  diacover  groands  to  move  ■  new 

that  one  party  haa  no  i^t  to  inspect  doo-  triaL    Pntt  «.  OoiweU.  »  C.  B.  k.  ■.  708. 
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ment  or  vritiiig,  by  shoving  that  the  party  h&a  done  all  in  big 
power  to  prodace  the  orlgiDal.* 

*  2  Tidd'i  Ft.  S03 ;  1  Pains  ft  Dner'a  Pr.  13S  :  Orahun's  Pnctioe,  p.  S28.  Kotica 
to  produce  the  instrument  u  not  alone  enfficient  to  admit  the  party  to  give  secondarjr 
evidence  of  its  eontenta.  He  mnat  prove  the  eiist«oce  of  tne  orleinat.  Sharpe  v. 
Lmnbe,  3  P.  A  D.  i64.  (e)  He  moat  alw  show  that  tbe  initrumant  la  in  the  poases- 
eioD,  or  under  the  control,  of  tbe  party  required  to  produce  it.  Smith  v.  Sleap,  1  Car. 
A  Xirw.  48.  Bat  of  thia  fact  very  alight  evidence  will  raise  a  aufSciest  presumption, 
where  the  initrament  exclusively  belongs  to  him,  and  has  recently  Iweo,  or  regularly 
ought  to  be,  in  his  possession,  occordiug  to  the  course  of  buaineaa.  Henry  e.  Leigh,  8 
Cnmpb.  499,  S02  !  Harvey  o.  Mitchell,  3  H.  ft  Rob.  306  ;  Robb  «.  Starkey,  2  C.  t  K. 
143.  {d)  And  if  tbe  instrument  is  in  the  posaeaaiou  of  another,  in  privily  with  tbe 
ixaty,  aach  aa  his  banker,  or  agent,  or  aervuit,  or  the  like,  notice  to  the  party  himself 
la  sufficient.  Baldney  t>.  Ritchie,  1  Stiti^.  S38  ;  Binclair  n.  Stevenaon,  IC.kP.  GS3  ; 
Burton  v.  Payne,  2  C.  &  P.  GBO  j  Partndge  o.  Coatee,  Ry.  ft  U.  1S8,  IGS  ;  Taplin  c. 
Atty,  S  Bing.  164.  If  a  deed  is  in  the  hands  of  an  attorney,  having  a  lien  npoo  it,  as 
security  for  money  due  ^m  his  client,  on  which  ground  he  refuaaa  to  produce  it  in 
obedience  to  a  rui^ima  data  faewm,  as  he  justly  may  (Kerap  v.  King,  2  M.  &  Rob. 
437 ;  Beg.  v.  Hankini^  2  C.  &  K.  823),  the  party  calling  (or  it  may  give  aecoudary  evi- 
dence of  its  contents.  Doee.  Rosa,  7  M.  ft  W.  102.  So,  if  the  deed  is  in  court,  m  the 
hands  of  a  third  petsoD  aa  mortgagee,  who  has  not  been  mbptenaed  iu  tbe  cause,  aud 
he  declines  to  produce  it,  secondary  evidence  of  its  contents  is  admissible  ;  but  if  the 
deed  is  nut  in  court,  and  he  has  not  been  subprniaed,  it  is  otherwise.  In  auch  case,  the 
person  havine  cnatody  of  tbe  deed  must  only  state  the  date  and  namea  of  the  parties, 
in  order  to  iiUntify  it.  Doe  «.  CliS'ord,  I  C.  &  K.  448.  The  notice  to  proiluue  luav  be 
given  verbally.  Smith  n.  Young,  1  Camfb.  440.  After  notke  and  refusal  to  produce 
a  paper,  and  secondary  evidence  given  of  its  contents,  the  adverse  party  cannot  after- 
waids  produce  the  docoment  as  his  own  evidence.  Doe  s.  Hodgson,  4  P.  ft  D.  142  ; 
a.  c.  12  Ad.  ft  £L  ISS.  («) 


„     if  tbe  enstenca  of  the  paper,  have  authority  to  compel  a  defendant  ii 

yet,  where  his  decision  on  the  non-exiat-  a  auit  pending  therein  bo  produce  and  die- 

ance  of  tbe  paper  would  in  eSect  decide  cover  books,  papers,  and  documents,   iu 

the  case,  the  judre  will  not  hear  evidenoe  hia  poflseasiou  or  power,  relating  to  the 

to  prove  that  tbe  mstrumeot  neverezisted,  mentsof  auch  sait  |  and  if  the  defendant 

t,  g,  when  tbe  action  is  based  on  a  polity  refuses   to    comply,   his  answer  may  be 

of  insurance  which  tbe  plaintiff  alleges  Ls  stricken    out,    and   judgment    rendered 

in  the  defendant's  possenion.     Stowe  «.  u^ainBt  him  as  for  a  neglect  to  answer. 

Quemer,  L.  R.  6  Ex.  165.  Gould  «.  McCarty,  1  Eeman,   G76.      In 

(if)  The  proof  that  the  instrument  is  in  Georgia,  a  party  may  be  required,   in  a 

the  possession  of  the  other  part^  ia  ad-  proper  case,  to  produce  doenmenta  to  bo 

dressed  to  the  judge,  oa  that  fact  la  a  pre-  annexed  to  interrogatories  propounded  by 

Umtnary  to  the  mtroduction  of  tbe  evidence  tbe  party  calling  for  them,    tbe  courta 

of  the  conienta  of  the  instruntent    Dix  v.  reqaiiing  that  a  copv  of  the  doenmenta 

Atkins,  128  Maaa.  4S.     As  to  what  proof  shall  be  left  in  the  place  of  the  original, 

ia  snfficient,  see  tbst  case,  and  Roberts  v.  to  be  used  aa  auch  in  case  the  original  be 

Spencer,  12S  Mass.  897.  not  retnmed,  and  that  the  party  calling 

(e)     When  the  plaintiff  gave  notice  to  for  the  document  shall   give  security  to 

the  defendant  to  prodnce  at  the  trial  an  tbe  party  producing  it,  for  its  being  safely 

original  contract,  and  affixed  what  pur-  returned.     Furcloth   v.   Jordan,   16   Go. 

ported  to  be  a  copy  of  it  Ui  the  Dodce,  fill.     Where  the  connael  in  a  case  have 

and,  although  the  pretended  copy  was  not  agreed  that  either  party  shall   prodncn, 

in  all  respects  comet,  aecondoiy  evidence  upon  notice  at  the  tnal,  any  papers  which 

was  allowed  on  the  n^Iect  of  tbe  defen-  may  be  iu  bis  posaesaion,  the  failure  o( 

dant  to  produce  the  original.  It  was  held,  the  plaintiff  (the  agent  in  America  of  a 

that    the    defendant  could  not    nse   the  firm   in   London)   to  prodnce  upon  anch 

copy  attached  to  the  notice,  although  eer-  notice  an  invoice  of  goods  consigned  to 

tjned  to  lie  correct  by  the  plaintiff,  while  his  principals  in  London,   is  not  such  a 

hs   had  tbe    original   in  hia  poaeeasion.  failure  to  comply  with  the  ajrreement  as 

Bogut  *.  Brown,  6  Fiok,  IB.    In  Kew  will  admit  parol  teitimoDy  of  tne  contents 
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§  S61.  Motloa  to  prodnM.     There  are  thne  ease*  in  vbich  anch 

notice  to  produce  i»  not  neeeuary.  First,  where  the  instrument 
to  be  produced  and  that  to  be  proved  are  duplicate  originala;  for, 
in  such  case,  the  original  being  in  the  hands  of  the  other  party, 
it  is  in  his  power  to  contradict  the  duplicate  original  by  produc- 
ing the  other,  if  they  vary ; '  secondly,  where  the  instrument  to  be 
proved  is  itte^  a  notice,  such  as  a  notice  to  quit,  or  notice  of  the 
dishonor  of  a  bill  of  exchange;  and,  thirdly,  where,  from  the 
nature  of  ike  action,  the  defendant  has  notice  that  the  plaintiff 
intends  to  charge  him  with  poBsession  of  the  instmment,  as,  for 
example,  in  trover  for  a  bill  of  exchange.  And  the  principle  of 
the  rule  does  not  require  notice  to  the  adverse  party  to  produce 
a  paper  belonging  to  a  third  person,  of  which  he  has  fraudulently 
obtained  possession;  as  where,  after  service  of  a  avbpeena  dueet 
tecum,  the  adverse  party  had  received  the  paper  from  the  witness 
in  fraud  of  the  tuhpcena.* 

1  Jarf  •■  Orchud,  a  B.  A  P.  S9,  41  ;  Dm  b.  Sonurton,  7  Q.  B.  58 ;  a.  v.  ft  Jnt 
77S  ;  8wun  V.  LewU,  S  C  M.  &  R.  SSI. 

*  S  Tidd'i  Ft.  808.  Proof  that  the  adveraa  ptirty,  or  bii  sttoney,  has  the  inrtra* 
msnt  En  conrt,  doM  not,  it  aeems,  render  notice  to  produce  it  nnneceanry  :  for  the  ob- 
ject of  the  notice  is  Dot  ontj  to  procure  the  paper,  tint  to  give  the  party  an  opportunity 
to  provide  the  proper  testimony  to  anpport  or  impeach  it  Doe  •.  Orey,  1  SUrk.  SS3  ; 
Exall  V.  Partridge,  Id.  cit ;  Knight  t>.  Marqai*  of  Wateribrd,  t  T.  &  Col.  SSI.  (a) 
The  rule,  ae  to  dupenaing  with  notice,  ia  the  aame  in  equity  aa  at  law.     t  Dan.  Ch. 


Pr.  lOZS. 


;  for  i1 


:o  prove  that  tnch  wa«  the  fact,  and  the 

coneeaaioQ  without  proof  bv  the  derendanC    «.  Coolc,  4  Eep.  £S6 ;  Doe  «.  Biea,  7  Bine. 


),  preclude  him  from  after-  724.  Hor  where  the  papers  are  bejrond  the 
wanu  oojecnng  that  proof  was  not  given,  juriadiction  of  the  court.  Burton  p. 
TuraerB.  Yates,  Ifl  How.  (U.  S.)  14.  Drigga,  20_Wali   (U.  8.)  12S.     flee  al«> 


(a)  Bnt  this  rule  has  been  abrogated  Doe  r.   Spitty,   3   E  &  Ad.   18!.     Nor 

(if  it  ever  was  law,  which  teems  doubtful)  where  the  tulverae  party  has  admitted  the 

in   England.      It  is  now  held  then  that  Ion  of  the  document.     Titx  t>.  Haworth,  4 

the  object  of  a  motion  to  produce  in  snob  C.  &  P.  SC4  ;  Doe  v.  BpiH;,  S  B.  &  Ad. 

a  case  is   merely  to  give    the    oppoeite  183.      Nor  when  the  party  in  poeaeoion 

Prty  sufficient  opportunity  to  produoe,  might  hlnuelf  give  secondary  evidence  at 

he  pleasea.  and  not  to  ensble   him  to  its  contents.     Bartholomew*.  Stephens,  8 

prepare  evidence  to  explain,   nullify,   or  C.   &  P.  7SS.     Bat  a  party  aaaaot,  en 

confirm    it;   and,   therefore,     when    the  proofoftha  dettmction  of  a  document  by 

docament  ia  in  court,  at  the  time  of  the  hia    opponent    give   secondary   evidence 

trial,  a  notice  to  jwiadnce  it  immediately  without   notice  ;    becMue  the   doeameDt 

ia  sufficient  to  render  secondaiy  evidenoe  may  atill  be  in  eriatenee,  k  (kct  which  ha 

of  its  contents  admissible,  if  it  be  not  pro-  opponent  may  aliow.    Doe  s.  Morrill  S  A. 

dnced.     Dwyersr.  Collins,  IS  Eng.   L  k  &  E.  48.    A  mle  of  oonrt.that  a  n  "' 

Eq.  S32 ;  s.  c.  7  Ex.  639.   Andau  attorney  to  prodnoe  a  p«per  mnat  pneede 

is  bound  to  answer  whether  a  document  evidence  of  its  content^  is  w-'~' 

is  in  his  poesesaion,  or  elsewhere  in  court  partys  offering  to  prodnee  it.     _    _ 

Ibid.  ;   Brandt  «.  Klein,  17  Johns.  S3S  ;  fails  to  And  it,  bat  asks  for  no  further 

Rhoadea  v.  Seliu,  4  Wash.  C.  C.  71S.     A  time,  the  parol   evidence   is   admtsiblit 

notice  .need  net  he  ginD  when  the  >d-  Dwlnell  K  Lambee,  38  Hch  U4.    Foe 


at  pneede  uid 
,  is  waived  in  a 
e  it.     If  he  then 
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§  662.  To  whom  dlrootod.  The  notice  may  be  directed  to  the 
party  or  to  his  attorney,  and  may  he  served  on  either;  and  it  muBt 
describe  the  writing  demanded,  so  as  to  leave  no  doubt  that  the 
party  was  awai^e  of  the  particalar  instrument  intended  to  be  called 
for.i    Bat  as  to  the  time  and  place  of  the  service  no  precise  rule 

>  Rogan  V,  Cwtuce,  S  H.  &  Bob.  176. 

tha  pnrpoM  or  prOTing  that  the  defendant  of  title,  most  be  r^iitered.  The  regii- 
hu  ftsudalentlf  convoyed  bii  real  satate  ter  of  deedi,  tberefore,  ia  an  officer  of 
to  third  pereona,  copiel  of  the  deeda  there-  the  law,  with  competent  authority  to  re- 
of  from  the  re^ry  are  admiaaible,  the  ceive,  coicpare,  and  record  deed*  ;  hia 
originale  not  beins  preaumed  to  be  iu  the  certificate  veriGea  the  copy  as  a  true 
poiaeaaioa  of  either  party  to  the  luiC.  traoacript  of  the  original,  and  the  next 
Bluichard  v.  Yoang,  11  Cosh.  Sll,  34S.  beat'  evidence  to  prove  the  exiateace  of 
But  a  r^iatry  copy  of  a  dead  of  land  ia  the  deed ;  thouKh  it  followe  aa  a  conee- 
not  admiaaible  in  erideDce  againat  the  qaence,  that  ancb  coot  is  legal  and  com- 
nantee,  without  notice  to  him  to  pro-  patent  evidence,  and  dis^naei  with  origi- 
dnca  the  original.  Com.  •.  Emery,  3  nal  proof  of  it»  execution  by  attesting 
Gray,  80,  81 ;  Boame  e,  Boaton,  Id.  191,  witnessea.  Id  cases,  therefor^  in  which 
iVJ.  In  delivering  the  opinion  of  the  the  original,  in  theory  of  law,  is  not  in 
conrt  in  Com.  v.  Emery,  wt  tttpra,  Shaw,  the  coatody  or  power  of  the  party  having 
C.  J.,  said,  "  The  rule,  aa  to  the  use  of  occasion  to  use  it,  the  certiilea  office  copy 
deeds  aa  evidence,  in  this  Commonwealth,  ia  pHmafadt  evidence  of  the  original  and 
ta  founded  parti;  on  the  rulea  of  common  its  eiecadon,  subject  to  be  controlled  by 
taw,  but  modified  to  some  extent  by  the  rebutting  evidence.  But  aa  thia  ariaea 
R^tiT  ayatam  eatabtiahed  here  by  etat-  from  the  consideration,  that  the  original 
ate.  The  theory  ia  Ihia  ;  that  an  original  is  not  in  the  power  of  the  party  relying 
deed  ia  in  ita  nature  more  authentic  and  on  it,  the  rule  does  not  apply,  where  aucH 
better  avidencs  than  any  copy  can  be  ;  original  ia,  in  theory  of  law,  iu  jxnsesBion 
that  a  copy  ia  in  ita  nature  secondary ;  of  the  adverse  party ;  because  upnn  no- 
snd  therefore  in  all  cases  original  deeds  tice  the  adveree  partr  ia  boQnd  to  nro- 
ahould  be  required,  if  they  can  be  had.  dace  it,  or  pat  himseir  !□  such  position. 
But  as  this  would  be  burdensome  and  ex-  that  any  secondary  evidenoe  may  be 
pensive,  if  not  impoasible,  in  many  caaea,  given.  Shonld  it  be  objected  that,  upon 
some  relaxation  of  this  rule  waa  Becaasary  notice  to  the  advene  party  to  produce  an 
for  practical  purposes.  The  law  asaames  original,  and  the  tender  of  a  paper  in 
that  the  grantee  is  the  keeper  of  deeda  answer  to  the  notice,  the  party  calling 
made  directly  to  himself;  when,  then,  he  for  the  deed  might  deny  that  tne  paper 
haa  occasion  to  prove  any  fact  by  such  tendered  was  the  tme  paper  callpd  for, 
deed,  he  cannot  nae  a  c(^  becanaa  it  it  would  be  eaay  to  aacertain  the  identity 
wonld  be  offering  inferior  evidehca,  when  of  the  paper,  by  a  compitrlsan  of  the  con- 
in  theory  of  law  the  snpenor  is  in  hia  tents  of  the  paper  tendered  with  the 
own  poaaeaaion  or  power.  It  is  only  on  copy  offered,  and  by  the  official  certifi- 
proof  of  the  loaa  of  the  oriffinal,  in  anch  cate,  which  the  regiater  of  deeda  ia  re- 
case,  that  any  secondary  evidence  can  be  quired  to  make  on  the  original,  when  it 
received.  Our  system  of  conveyancing,  is  recorded.  This  construction  of  the 
modified  by  the  registry  law,  is,  that  eacn  rule  will  carrT  out  the  principle  on  which 
grantee  retains  the  deed  made  immedi-  it  ia  fonndad,  to  insist  on  the  better  evi- 
ately  to  himself,  to  enable  him  to  make  dence  when  it  can  practically  be  had,  and 
good  hia  warranties.  Succeeding  gran-  allow  the  secondary  only  when  it  is  ne- 
tees  do  not,  aa  a  matter  of  oonrse,  take  cessary."  See,  as  to  baud,  or  the  form  of 
possession  of  deeds  made  to  preceding  the  action,  excusing  notice  to  produce 
parties,  so  aa  to  be  able  to  prove  a  chain  papers  iu  the  hands  of  the  adversary, 
of  title,  by  a  aeries  of  original  deeds.  Nealley  r.  Oreenough,  S  Foster,  325. 
Every  grantee,  therefore,  is  the  keeper  of  Bat  where  the  notice  is  an  act  of  ^> 
his  own  deed,  and  of  his  own  deed  only,  session,  warning  othen  of  the  plaintilTs 
But  then  is  another  rule  of  practice  claim,  a  copy  is  not  evidence,  nntil  the 
arising  from  the  registry  law,  and  the  absence  of  the  original  ia  accounted  for. 
nsags  under  it,  which  ia,  that  all  deeds,  Lombordo  v.  Ferguson,  IC  CaL  S7I. 
b«Ii>r«  baing  offered  in  evidcDce  m  proof 
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can  be  laid  down,  except  that  it  most  be  saeh  as  to  enable  the 
party,  under  the  known  ctrcamstances  of  the  case,  to  comply  witli 
the  call.  Generally,  if  the  party  dwells  is  another  town  than 
that  in  which  the  trial  is  had,  a  serrioe  on  him  at  the  place  where 
the  trial  is  had,  or  after  he  has  left  home  to  attend  the  coart,  ia 
not  Bu(hcient*(a)  Bnt  if  the  party  has  gone  abroad,  leaving  the 
cause  in  the  hands  of  his  attorney,  it  will  be  presumed  that  he 
left  with  the  attorney  all  the  papers  material  to  the  cause,  and 
the  notice  shoald  therefore  be  served  on  the  latter.  The  notice, 
also,  should  generally  be  served  previous  to  the  commencement 
of  the  trial. '{ft) 

§  563.  Wbaa  p«pan  may  be  oallvd  for.  The  regular  time  for  eall- 
in^fj>T  the  prodiiction  of  papers  is  not  until  the  party  who  requires 
them  has  entered  upon  his  case;  until  which  time  tiie  other  party 
may  refuse  to  produce  them,  and  no  cross-examination,  as  to  their 
contents,  is  usually  permitted.*  (e)  The  production  of  papers, 
upon  notice,  does  not  make  them  evidence  in  the  cause,  unless 
the  party  calling  for  them  inspects  thent,  so  as  to  become  ac- 
quainted with  their  contents ;  in  which  case,  the  English  rule  is, 
Uiat  they  are  admitted  as  evidence  for  both  parties.'  The  reason 
is,  that  it  would  give  an  unconscionable  advant^e  to  enable  a 
party  to  pry  into  the  affairs  of  his  adversary  for  the  purpose  of 
compelling  him  to  furnish  evidence  against  himself,  without,  at 

*  Geoisa  e.  Tbompwm,  4  Doirl.  6S8  ;  Fottar  v.  Fainter,  9  C.  &  P.  718.  San,  ain, 
u  to  the  time  of  nmc«,  Holt  v.  Miera,  9  C.  k  P.  lei  ;  Beg.  •.  Kitaeo,  20  Eng.  L.  * 
Eq.  590 ;  Dean.  C.  C.  187.  At  to  the  form  and  lervice  of  notioe  to  quit,  Me  patl, 
Tol.  ii.  S§  322-32*  ;  Doe  •.  Somertan.  7  Q-  B.  fi8. 

■  2  Tiild'e  Pr.  803  ;  Hn^es  v.  iladd,  8  DovL  315  ;  Firkin  v.  Edwwdi,  9  C.  k  P. 
473  ;  Gibbon$  v.  Powell.  l£  QSi  ;  Bate  tr.  Einaej,  1  C.  H.  &  R.  38  ;  Emenoa  p.  Pbk, 
6  Gre«n1.  SOO  ;  I  I^ne  &  Daer'g  Pr.  185,  4SS.  The  Dotice  mut  point  out,  vitheome 
degree  of  predrion,  the  papers  required.  Notice  to  prodaoe  "all  leUera,  pepen,  and 
documents  toaching  or  coDcemiug  the  bill  of  eichange  mentioned  in  the  declaratioo, 
and  the  debt  sought  to  be  recovered,"  has  been  held  too  general.  France  «.  Lncj.  Rt. 
ft  H.  3t1.  So,  "  to  produce  letters,  and  copies  of  letteis,  uid  all  books  reiatutg  to  tlui 
cause."  Jones  v.  F^waida,  1  HcO.  &  T.  139.  Bat  notice  to  produce  all  letters  writ- 
ten "by  the  put;  to  and  received  bj  the  other,  between  the  year*  1837  and  ISII,  inclit- 
MTo,  was  held  sufficient  to  entitle  the  part;  to  c*U  for  a  particular  lettai.  Hoaia  *. 
Hauser.  2  M.  a  Rob.  393.  ( 

*  Supra,  SS  t47,  4«3,  1S4. 

»  2  Tidd's  Pr.  804 ;  Calvert  r.  Flower,  7  C.  i  P.  886. 

M  Glenn  tt.  Ih«era,  3  Ud.  812.  (c)  But  where  the  plaintiff  on  hit  a. 

(b)  In  (.'hattaes  v.  Raitt,  SO  Ohio,  13^  aminatioD  in  chief  denies  the  existence  ot 

it  is  also  said,  that,  as  a  genei&l  role,  the  a  written  contract,  the  defendant  may  in- 

notice   must   be  given    before   the   trial,  terpose,  and   give  evidence   apoD   a  col- 

But  this  is  a  preliminary  qaeation,  for  the  lateral  iaaue,  whether  there  was  a  wijltes 

discretion  of  the  coorL     Anii,  S  19,  note  contract,  before  the  plaintiff  is  allowed  to 

rubfinem.     And  see  9tann  v.  JelFree,  2  C.  give  evidpDce  of  it*  term*.     Cox  ■>.  Coav»- 

&   K.    442-      Unnecessary    inconvenleuce  lesa,  2  F.  &  F.  139. 
mii4t  not  be  imposed  npon  the  partr  noti- 
fied.   Faster  ■.  Pointer,  9  C.  &  P.  730. 
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the  same  time,  subjecting  him  to  the  risk  of  making  whatever  he 
iospectB  evidence  for  both  parties.  But  in  the  American  courts, 
the  rule  on  this  subject  is  not  uniform,' (6) 

§  564.  AlteraUoiu.  If,  on  the  production  of  the  instrument,  it 
appeart  to  have  been  altered,  it  is  incumbetU  on  the  party  offering 
it  in  evidence  to  explain  this  appearance.^  Every  alteration  on  the 
face  of  a  written  instrument  detracts  from  its  credit,  and  renders 
it  suspicioua;  and  this  suspicion  the  part;  claiming  under  it  is 
ordinarily  held  bound  to  remove.^     If  the  alteration  is  noted  in 

*  1  Paioe  &  Duer'B  Pr.  481 ;  Withers  v.  Oilteapy,  7  8.  ft  R.  It.  The  English  rule 
xna  adoptrd  in  Jordan  v.  Wilkins,  2  Vfaah.  C.  C.  482,  4S4,  n. ;  Randel  e.  Chesapeske, 
&  Del.  Can.  Co.,  1  Hirrinitt.  233,  S84 ;  Penobscot  Boom  Corp.  v.  Lamsoo,  4  Sbepl. 
234  i  Aadrrson  c  Root,  8  Sin.  &  M.  302  ;  Cum.  i.  Davidson,  1  Cnsh.  33. 

1  The  BouuD  civil  law  on  the  sabject  of  alleratioiu  tgna  in  the  main  with  the 
COUDIOII  lav  ;  but  the  tatt«r,  in  this  aa  in  other  cases,  has  greatl;  the  advantage,  in  its 
factlit;  of  adaptation  to  the  actual  state  ot  the  facts.  The  general  rule  is  the  same  Iti 
both  codes.     *'  Rasa  scriptura  falsa  prEesumitur,  et  taoquam  falM  rejicitur  ;  pi-tesertmi 

Joando  rasora  facta  eat  per  enm,  qui  utitur  inetnimento  raso."  Maauard.  vol.  iv.  ; 
onol.  1281,  n.  I,  3.  But  if  immatariol,  or  free  from  suspicion,  an  alteration  or  rosura 
does  not  vitiate.  "  Si  rasura  non  ait  in  loco  eubstantiali,  et  auspecto,  non  reddit  fal- 
'  sum  instnimentum."  Id.  n.  B.  It  it  appeared,  on  its  face,  to  be  the  autiigmph;  of  the 
notary  who  drew  the  iDstrument,  that  is,  a  contemporaneous  act,  it  wna  by  some 
daemed  valid;  "  qua m vis  scriptura  ait  abraaa  in  parte  aubatautioli,  sed  its  bene  re- 
■cripta,  ut  auerte  aignoscatur,  id  manu  ejnsdem  Notarii  fuisae."  Id.  a.  14.  But  others 
contended,  tbat  this  was  not  sufficient  to  remove  all  suspicion,  and  render  the  instiu- 
ment  valid,  unleaa  the  alteratioD  waa  mentioned  and  eiploiued  at  th^eod  of  the  iustru- 
Toent.  "  Si  fTotarius  emvit  in  scriptura,  ita  at  oporteat  aliquid  radere  et  reponere, 
vel  facere  aliquam  liueam  in  marsine,  debet  ad  evitandam  suspicionem,  in  Rne  scrip-  . 
turs  ac  chirographi  continasndo  facere  mentionem,  quoliter  ipse  sbraait  tale  verbun. 
in  tali  linea,  vel  facit  talem  lineam  in  maraina."  !d.  n.  19.  But,  in  the  absence  of 
all  evidence  to  the  contrarj,  it  seems  that  alttrationa  were  presumed  to  be  contompo- 


raneous  with  the  execution  of  the  instrument.  "In  dubio  autem  htunamodi  sbraaiones 
■eu  cancellation ea  proiaumantur  semper  factee  tempore  conceptionis  scriptuna,  ante- 
quam  absoluCa  fuent."  Id.  n.  13.  If  the  suspicion,  arising  from  the  alteration  when 
considered  by  itnelf,  were  removed,  by  taking  it  in  connection  with  the  context,  it  was 
sufficient  ;  —  "  cnm  verba  antecedentia  et  sequentis  demonatrant  neceasario  its  ease 
legandum,  ut  in  raaura  scriptura  reperitur."  Id.  n.  19.  The  instrument  might  also 
be  held  good  at  the  discretion  of  the  judge,  if  the  original  reading  were  still  apparent, 
—  "  si  seusna  rectus  percipi  potest,"  —  notwithntanding  the  rasure.  Id.  n.  SO;  or  if  the 
part  erased  could  be  ascertained  by  other  inetniments  ; —  "ai  per  alias  scripturaa  pars 
abrasa  declarari  poasit."  Id.  n.  21.  If  the  instrument  were  produced  in  court  by  the 
advene  party,  upon  legal  compulsion,  no  altarationa  apparent  upon  it  were  permitted 
to  operate  to  the  prejudice  of  the  instrument,  gainst  the  party  calling  for  its  produc- 
tion. "  Si  scriptura,  ac  instnimentum  repenatur  penes  adversarium,  et  judex  enm 
eoffet  tale  instrumentum  exhibere  in  judicio  ;  quamvis  enim  eo  casu  scriptura  sit  abra- 
sa in  parte  substantiali ;  tamen  non  vitiate.,  nee  falsa  redditur  contra  me,  et  in  mei 
pn^udicium  ;  imo,  ei  pnestatur  fides  in  omnibus,  in  quibns  ei  itla  potest  sumi  sen- 
Bus  ;  prseaumitur  enim  adverssrium  dolose  ahrasisse.  Abraaio,  ijve  cancellatio.  pne. 
sumitur  facta  ab  eo  penes  quern  repetitur  instrumentum."  Id.  n.  22,  23.  And  if  a 
written  contract  or  act  were  executed  in  duplicate,  on  alteration  of  one  of  the  originnis 
was  held  not  to  operate  to  the  injury  of  the  other.  "Si  de  eadem  re,  et  eodem  con- 
tractu, fuerint  cotifectn  duie  scriptura:,  sive  inatrumenta,  ahrasio  in  uno  harutn  scriptu- 
rarum,  etiam  aulMtantiali  loco  est  aJtemm  non  vitiat."     Id.  n.  24. 

'  Perk,  Conv.  GG  ;  Henman  v.  Dickinson,  E  Bing.  183,  184 ;  Enight  v.  Clementa, 

(b)    The   Engliali  mle  is   followed   in  jfaine  (Blake  v.  Buss,  33  He.  SHO).  but 

Massachusetts   (Clart  e.  Fletcher,   1   Al-  not  in  New  Hampshire  (Aostin  ».  Thoinp- 

lan,  S3 ;  Long  v.  Drew,  114  Maas.  77.    Cf.  son,  45  N.  H.  118). 
Reed   v.  Anderson,   13   Cosh.   481),  and 
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the  attestation  claase  as  haTiDg  been  made  before  the  execation 
of  the  instrumeat,  it  is  sofficientlj  accounted  for,  and  the  instru- 
ment  is  relieved  from  that  siupicion.  And  if  it  appears  in  tlie 
same  handwriting  and  ink  with  the  body  of  the  instrument,  itmaj 
suffice.  So^  if  the  alteration  is  against  the  interest  of  the  party 
deriving  title  under  the  instrument,  as,  if  it  be  a  bond  or  note, 
altered  to  a  less  sum,  the  law  does  not  so  far  presume  that  it  was 
improperly  made  as  to  throw  on  him  the  burden  of  accounting 
for  it^  And,  generally  speaking,  if  nothing  appears  to  the  con- 
trary, the  alteration  will  be  presumed  to  be  contemporaneous  with 
the  execution  of  the  instrument*  But  if  any  ground  o(  suspicion 
is  apparent  upon  the  face  of  the  instrument,  the  law  presumes 
nothing,  bat  leaves  t^e  question  of  the  time  when  it  was  done  aa ' 
well  as  that  of  the  person  by  whom,  and  the  intent  with  which, 
the  alteration  was  made,  as  matters  of  fact,  to  be  ultimately  found 
by  the  jury  upon  proofs  to  be  adduced  by  the  party  offering  the 
instrument  in  evidence.' 

8  AJ.  t  El.  3IG  ;  Newcomb  v.  Preabi'ey,  8  Met.  406.  But  Trfaen  &  farm  vu  devised 
from  yexr  to  year  b;  parol,  and  afterwnrda  an  agieemeDt  was  signed,  coDlsiiiiiig  itipn- 
iktions  u  to  the  tnode  of  tillage,  for  breach  of  which  an  action  was  brought,  and,  on 
producing  the  agreement,  it  appeared  that  the  terra  of  jean  had  been  written  seren, 
out  altered  to  fourteea  ;  it  wu  held  that  this  alteration,  bei7\g  iminaterial  to  the  P>nil 
contract,  need  not  be  eipUined  b;  the  pUintiff,  Earl  of  Fafmnuth  e.  Roberta,  9  M.  ft 
W.  109.  See  further,  Cariss  r.  Tattersall,  2  Utat.  &  Or.  890  ;  Clifford  v.  Paiter, 
Id.  909. 

*  Bailer  e.  Taylor,  11  Conn.  E31  ;  Conlwn  v.  Walton,  9  Pet.  62. 

*  Trowel  t>.  Castle,  l-Keb.  22 ;  Fitzgerald  o.  Fauconberge,  Fitzg.  507,  213  ;  Bailey 
V.  Taj-lor,  11  Conn.  631,  634  ;  Gooch  d.  Bryant,  1  Shepl,  388,  390  ;  Crabtree  r.  Clarii, 
7  She'pl.  337  ;  Vaohorne  «.  Dormnce,  2  Dall.  30fl.  A:id  see  Pulleti  f.  Hutchinson, 
12  Shepl.  249,  25*  ;  Wikoffs  Appeal,  3  Am.  Law  Jour.  s.  a.  493,  503.  In  Morris  «. 
Vanrteren,  1  Dill.  97,  and  Prevost  v.  Grati,  1  Pet.  C,  C,  364,  369,  it  was  held,  tbatSD 
alteration  shoald  be  preeamed  to  have  been  made  afler  the  eiecation  of  the  instm- 
ment ;  bat  this  haa  been  oTerruled  in  the  United  Slates  as  contrary  to  the  principle  of 
the  law,  which  oever  preaumea  wrong.  The  reporter's  inar^iiiel  notes  in  Burgojue  r. 
Showier,  I  Bobb.  Eccl.  6,  and  Cooper  o.  Bockctt,  4  Moore,  P.  C.  C.  419,  state  the 
broad  proposition,  that  alterations  in  a  viill,  not  accountiid  for,  are  prima  /one  pre- 
snmerl  to  hare  been  made  after  its  execution.  But,  on  examination  of  these  cases, 
they  are  fooad  to  turn  entirely  on  the  proTiaions  of  the  Statute  of  Wills,  1  VicL 
c.  28,  S  21,  which  directs  thst  all  alterations,  made  befote  the  execution  of  the  will, 
be  noted  in  a  memorandum  upon  the  will,  and  attested  by  the  testator  and  witnesses. 
If  this  direction  Is  not  complied  with,  it  may  well  be  presumed  that  the  alterations 
were  subsequently  rande.  And  so  it  waa  held,  npon  the  langfuage  of  that  stalulp,  %aA 
of  the  Stiltute  of  Franda  respecting  wills,  in  Doo  v.  Palmer,  16  Jiir.  838,  839  ;  in 
vhlch  the  case  of  Cooper  v.  Bockett  was  cited  br  Lard  Campbell,  and  apptored,  upon 
the  ground  of  the  slAtlite.  The  application  of  thia  rule  to  dreds  was  denied  in  Doe  e. 
Catomore,  IB  Jur.  728;  6  Eng.  Law  4  Eep,  S49  [and  cases  cited  in  note]  ;  where  it  was 
helrl.  that  if  the  contrary  be  nut  proved,  the  interlinention  in  a  deed  is  to  be  presumed 
to  hnve  been  made  at  the  time  of  its  execution.  And  see  Co.  Lit.  225  b,  ana  nat«  by 
Butler  ;  Best  on  PresarapUoas,  5  76. 

In  the  case  of  alterations  in  a  will,  it  ps  held,  in  Doe  r.  Palmer,  sujnn,  that  the 
declarations  of  the  testator  were  admiaaible  to  rebut  the  presumption  of  fraud  in  tha 
alte  rations. 

*  The  cases  on  this  sabject  tre  not  in  f^ect  harmony ;  bnt  the;  are  andetstood 
taUj  to  Bapport  the  doetrms  In  the  text.     They  all  agree,  that  where  any  a — ---'~  " 
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§  565.  Bun*  Btibjeot  Though  the  eSect  of  the  alteration  of  a 
le^  instrument  is  generally  discussed  with  reference  to  deeds, 

-  raised  aa  to  the  geiiuinenesa  of  &n  altered  inatniment,  whether  it  be  apparent  apon 
inspection,  or  uuide  so  by  eitraneoiu  evidence,  the  party  producing  the  iuitmnient, 
OQil  cUtuiing  under  it,  is  bound  to  remove  the  smpicioD  bj  accouutiug  for  the  altirs- 
tion.  It  i.i  also  generally  agreed,  tbat  inasmuch  as  Trand  in  never  to  be  presumed, 
thererore,  ir  no  particukr  circnTDBtances  of  Buepicioa  attach  to  in  altered  iustrument, 
the  alteration  is  to  be  presumed  innoceot,  or  made  prior  to  its  eiecutiou.  Gttoch  v. 
Brjaiit,  1  Sbepl.  38e  ;  Craljtree  v.  Clark,  7  Sh<-])1.  337  ;  Wickes  c.  Caulk,  5  H.  &  J. 
41  ;  Gillet  v.  Sweat,  1  (iilm.  47G  ;  Doe  v.  Catamare,  15  Jur.  72(! ;  S  Ung.  Law  &  Eq. 
349  [and  cases  cited  in.  note]  ;  Co.  Lit  225  b,  note  h^  Butler,  (a)  In  Jackson  a. 
Oibom,  S  Wend.  fi5S,  it  was  held,  tbat  the  part;  claiming  undtr  a  deed  was  boand 
to  accotint  for  the  nlteratiooa  in  it,  and  that  no  presunipCion  waa  to  be  made  in  its 
furor ;  but  in  Bailey  v,  Taylor,  11  Conn.  631,  it  was  beld,  that  nothing  woa  to  be  pr»> 
anmed  eitb<tr  way,  but  the  question  whs  to  be  Bubmitte<I  freelv  to  the  jury. 

But  an  exception  to  thta  rule  of  the  preaumption  of  ianocence  seems  to  be  admitted 
in  the  cue  of  negotiable  paper ;  it  having  been  held,  that  the  party  producing  anil 
claimiog  under  the  paper  ix  bound  to  explain  every  apparent  and  material  alteration, 
the  operation  of  winch  would  be  in  his  own  favor.  Kuight  i>.  Clements,  8  Ad.  &  El. 
21B  ;  Cliffiird  o.  Parker,  2  M.  ft  O.  909  ;  Simpw>n  v.  Stackhouse.  9  Harr,  186  ;  Hc- 
Hickeu  «.  Beanchamp,  2  tliller  (La.),  280.  See  also  Henman  e.  Dickinson,  6  Bing. 
188 :  BUhop  V.  Chanibre,  3  C.  A  P.  65  ;  Hnmphreya  r.  Guillow,  13  N.  H.  886 ;  HilU 
V.  Barnes,  11  N.  H.  395  ;  Taylor  ».  Mosely,  8  U.  ft  P.  273  ;  WUitfteld  ».  Collingwood, 
1  Car.  &  Kir.  325  ;  Davis  i:  CarlUle,  6  Ala.  707  ;  Walters  «.  Short,  B  Gilm.  253  ; 
Carisa  s.  Tattersall,  2  M.  &  G.  390.  But  in  Davis  e.  Jennev.  1  Met.  221,  it  was  held 
that  the  burden  of  proof  was  on  the  defendant.  Clark  r.  Eckstein,  22  Penn.  St.  607  ; 
Paine  r.  Edsell,  19  id.  178.  (b] 

Another  exception  has  been  allowed,  where  the  instmment  is,  by  the  rales  of  prac- 
tice, to  be  received  as  genuine,  nnleaa  its  genuineness  is  denied  on  oath  by  the  perty, 
and  be  does  so  ;  for  his  oath  is  deemed  sufficient  to  destroy  the  preanmption  of  inno- 
cence in  reganl  to  the  alteration,  and  to  place  the  instrumeDt  in  the  condition  of  a  sus- 
pected paper.     Waiters  t>.  Short,  5  Gilm.  262. 

It  is  aUo  clear,  that  it  is  for  the  court  to  determine,  In  the  drtt  inittance,  whether 
the  alteration  is  so  far  accounted  for,  as  to  permit  the  instrument  to  be  read  in  evidence 
to  the  jury,  who  are  the  ultimate  judgea  of  the  fact.  Tillou  r.  Citnton,  ftc.  Iiis.  Cn.. 
7  Bwb.  664  ;  Bo.i»  o.  Ooidd,  5  OreenL  20 J.  (c)  But  whether,  in  the  ahaence  of  all 
other  evidenee^  the  jury  may  deteriuine  the  time  and  character  of  the  alteration  from 
inspection  alone,  ia  not  universally  agreed.  In  some  caaea  they  have  bran  permitted  to 
do  so.  Bailey  «.  Taylor,  11  Conn.  631  ;  Qooob  o.  Hryaat,  1  Shepl.  386  ;  Crabtree  tp. 
Claric,  7  Shepl.  337  ;  Doe  e.  CnUinore,  15  Jur.  728  ;  5  Eng.  I^w  ft  Eq.  319  ;  Vaw 
home  D.  Dorrance,  2  Ball.  306.  id)  And  see  Wickes  u.  Caulk,  5  H.  &  J.  41  ;  Pnllen  v. 
8bstT,  3  Dev.  238  ;  in  which  last  case  it  waa  held,  that  where  the  elteration  was  appa- 
nutly  against  the  interest  of  the  holder  of  the  Instriiment,  it  should  be  preaumed  to 
have  been  made  prior  to  its  execution.  But  in  some  other  cases,  the  courts  have  re- 
quired the  exibition  of  some  adminicular  proof,  being  of  opinion  that  the  jary  ought 
not  to  be  left  to  conjei-ture  aloae,  upon  mere  inspection  of  the  instrument.  See  Suight 
9.  Clements,  Clifford  n.  Parker,  and  Carias  r.  Tattersall,  rapra. 

Other  cases,  in  accordance  with  the  roles  above  stated,  are  the  following :  Cumber- 

(a)  Boothbv  V.  Stanley.  34  He.  616  ;  S  Barb.  614 ;  Jordan  v.  Stewart,  2S  Pa. 

North  River  Meadow  Co.  r,  Shrewsbury  SL  244  ;  Huntington  d.   Fincb,   3   Ohio, 

Church.  2  N.  J.  &(.  424.    In  an  action  to  N.  B.  446. 

foreclose  a  montage,  the  burden  of  proof  (b)  On  reference  to  Davis  b.  Jenney, 
is  on  the  plaintiff  to  show  that  the  inter-  the  point  does  not  seem  to  have  been  de- 
lineations, alterations,  and  rrasnrss  therein  cided  ;  and  so  it  appeared  to  the  conrt, 
were  made  before,  or  at  the  time  of,  ite  which,  in  s  subsequent  case  (Wilde  v. 
txecatioa,  and  there  is  no  presumption  Armsby,  6  Cuab.  (Mass.)  314),  held  to  the 
that  they  were  eo  made,  or  that  they  were  coktrarr. 

mads  without  fraud.     Ely  v.  Ely,  19  Law         (c)  But  see  Clark  v.  Eckstein,  22  Pa. 

Bep.  (9  H.  s.)  697.      See  also  Wilde   v.  St.  507. 

Jlmuby,  6  Cush.  314  ;  Acker  v.  Ledyard,  (<Q  Printnp  v.  Mitchell,  17  6a.  663. 

TOL.   I,  — « 
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yet  the  principle  is  applieabU  to  all  other  nutrumontt,  (a)  The 
earl;  decisions  were  chieflj  upon  deeds,  because  almoet  all  written 
eng^emento  were  anciently  in  that  form;  but  they  establish  the 
general  proposition,  that  written  instruments  which  are  altered, 
in  the  legal  sense  of  that  term,  as  hereafter  explained,  are  thereby 
made  void.^{b)  The  grounds  of  this  doctrine  are  twofold.  The 
iirst  is  that  of  public  policy,  to  prevent  fraud,  by  not  permitting 
a  man  to  take  the  chance  of  committing  a  fraud  without  running 
any  risk  of  losing  by  the  erent  when  it  is  detected.'  The  other 
is,  to  insure  the  identity  of  the  instrument,  and  prevent  the  sub- 
stitution of  another  without  the  privity  of  the  party  concerned.* 
The  instrument  derives  ita  legal  virtue  from  its  being  the  sole 
repository  of  the  agreement  of  the  parties,  solemnly  adopted  as 
such,  and  attested  by  the  signature  of  the  party  engaging  to  per- 
form  it  Any  alteration,  therefore,  which  causes  it  to  speak  a 
language  different  in  legal  effect  from  that  which  it  originally 
spake,  is  a  material  alteration. 

§  566.  AltarkUon  and  •poiuuon.  A  distinction,  however,  is  to 
be  observed  between  the  alteration  and  the  spoliation  of  an  in- 
strument as  to  the  legal  consequences.     An  alteration  is  an  act 

Und  Bank  v.  Hall,  1  Hilst.  215  ;  Sann  o.  Reynold^  3  Soaib.  TS7  ;  Hathewi «.  Coalter, 
»  Mo.  705 ;  Hemck  b.  Malin,  S3  Wend.  SS8  ;  RaniDgton  t>.  Bank  of  WuhinKtoo,  ]  t 
S.  A  R.  105  ;  Horry  DiatricC  n.  Hnnion,  1  N.  k  HcC.  m  ;  HaflelSnger  t.  Shnta,  IS 
S.  &  R.  44  ;  Beaman  r.  Rusnell,  30  Vt.  205.  In  thu  laat  caaa  the  inbjact  of  altara. 
tioiiB  is  vary  Fully  considenid  and  tha  anlhoritieti  claoed  and  exsmlasd  in  the  abla 
judgment  delirerod  by  Hall.  J.  Where  an  alteration  ia  appsnmt,  it  haa  been  held, 
that  the  patty  impeacoiDg  the  inatrnment  may  proTe  collateral  tketa  of  a  genenl  char- 
acter, sucb  ai  alterations  tn  other  notea,  whii'h  Tormed  the  conaidenlion  for  the  note  in 
qn«ation,  tending  to  ahow  that  the  alteration  in  it  iraa  IVandnlent.  Rankin  ■.  Black- 
well,  2  Johna.^s.  193. 

1  Masten  ir.  Miller,  4  T.  R.  S29,  S30  ;  KpwpII  r.  Haybeny,  S  Ldgh,  2S0. 

*  Masters  v.  MUler,  4  T.  B.  339,  per  L.d.  Kenyon. 

*  Sanderson  r.  Syoionda.  1  B.  &  B.  430,  per  Dallas,  C.  J.  It  ii  an  thia  grannd  that 
the  alteration  ol  a  deed,  in  an  immaterial  part,  is  aometimea  fatal,  where  ita  identity  is 
put  in  isaue  by  the  pleadings,  ereiy  part  of  the  writing  being  then  material  to  the 
identity.     Bee  rupra,  $}  5S,  SB  ;  Hnnt  v.  Adams,  6  Mass.  CSl. 

(n)  Entriea  in  books  of  aecoant  an  not  tion,  and  was  approred  by  the  jodge  of 

lnatrum«Dta  within   tbe  meaninf;  of  the  probate  ;  and  it  waa  held  that  the  bond, 

mie.     Adams  v.  CouUiard,  103  Masa.  1S7.  though  binding  on  the  principal,  waa  roid 

An  entrr  in  an  account-book,  aftenrardt  as  to  all  the  sareties.     Howe  >.  Peabody, 

■It^nd,  u,  in  tbe  absence  of  explanation,  9  Oray,  SSfl.     See  Taylor  v.  Johneoo,  IT 

to  be  presamed  to  be  in  accordance  with  Ga.531;  Phillipac.  Walla,  3  Sneed  (Tenn.), 

the  beta  at  the  time  of  entry.     Sheila  o.  154j  LedFord  v.   Vandyke,  Buabee,  lav. 

West,  17  Cal.  SS4.  480  ;  Bnrcblield  c.  Hnore,  3S  Eng.  Lur  k 

(t)  A  probate  bond  ezeented  by  a  prin-  Eq.  133;  8  P,l.  4  Bl.  S83.     A  note  mate- 

cipal  and  two  aaretie*  waa  altered  by  the  rially  altered  in  its  amount,  or  otherwiaa, 

jndge  of  probate  with  the  oonsenC  nf  the  is  tberebv  aroided  in  Wo  aa  a  aecnrity,  to 

principal,  but  without  the  knowtrdge  of  that  no  action  can  be  maintained  npon  it, 

the  suretiee,  by  incrsaring  the  penal  iinm,  even  for  the  anionnt  promised  before  the 

end  WM  then  i'xc<:uted  by  two  additional  alteration.     Meyer  v.  Haneke,  £6  N.  Y. 

auretiea  who  did  not  know  ol  tbe  altera-  412. 
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done  upoD  the  instrument  bj  vbich  its  meaning  or  laogu^e  is 
changed.  If  what  ia  written  upon  or  erased  from  the  instrument 
has  no  tendency  to  produce  this  result,  or  to  mislead  any  person, 
it  is  not  an  alteration.  The  term  is,  at  this  day,  nsually  applied 
to  the  act  of  the  party  entitled  under  the  deed  or  instrument,  and 
imports  some  fraud  or  improper  design  on  his  part  to  change  its 
effect  But  the  act  of  a  stranger,  without  the  participation  of  the 
party  interested,  is  a  mere  tpoliation  or  mutilation  of  the  instru- 
ment, not  changing  its  legal  operations  ao  long  as  the  original 
writing  remains  legible,  and,  if  it  be  a  deed,  any  trace  remains 
of  the  seal.  If,  by  the  unlawful  act  of  a  stranger,  the  instrument 
is  mutilated  or  disced,  so  that  its  identity  is  gone,  the  law  re- 
gards the  act,  BO  far  as  the  rights  of  the  parties  to  the  instrument 
are  concerned,  merely  as  an  accidental  destruction  of  primary  evi- 
dence, compelling  a  resort  to  that  which  is  secondary ;  and,  in 
such  case,  the  mutilated  portion  may  be  admitted  as  secondary 
evidence  of  so  much  of  the  original  instrument.  Thus,  if  it  be  a 
deed,  and  the  party  would  plead  it,  it  cannot  be  pleaded  with  a 
profert,  but  the  want  of  profert  must  be  excused  by  an  allegation 
that  the  deed,  meaning  its  legal  identity  as  a  deed,  has  been  ac- 
cidentally, and  without  the  fault  of  the  party,  destroyed.^  And 
whether  it  be  a  deed  or  other  instrument,  its  original  tenor  must 
he  substantially  shown,  and  the  alteration  or  mutilation  accounted 
for,  in  the  same  manner  as  if  it  were  lost. 

§  567.  Immaterial  kitoraUona.  In  considering  the  effect  of 
alterations  made  by  the  party  himtelf,  who  holds  the  instrument, 
a  further  dittinetion  is  to  be  oI»erved  between  the  insertion  of 

>  Powen  V.  Wue,  3  Pick.  451 ;  Reul  e.  Brooknun,  S  T.  R.  1S2  ;  Homll  v.  Otii, 
12  N.  H.  468.  The  necMiity  of  aoroa  rnndiileat  intent,  curiwi  home  to  the  party 
cUiming  under  the  initrament,  iu  order  to  render  the  alteration  btal,  was  itronglV 
inBLstad  on  br  Bailer,  J.,  in  Hasten  p.  Miller,  1  T.  R.  334,  336.  Aod,  on  this  groimiC 
at  leait  tacitlj  araamed,  the  old  aitet,  to  the  effect  that  an  alteration  of  a  de«l  hy  a 
stranger,  in  a  material  part,  aroidg  the  deed,  have  been  OTerraled.  In  the  rotlowiug 
caws,  the  alteration  of  a  writLng,  nithont  rnndatent  intent,  haa  been  treated  aa  a 
merely  accidental  spoliation.  Henrree  t>.  Bromley,  B  Ease,  309  ;  Cutu,  in  error,  r. 
Unitod  States,  1  OalL  69;  United  States  v.  SpsldJog,  2  Muon,  473  ;  Reee  i>.  Over- 
haugh,  6  Cowen,  746 ;  Lewis  v.  Payn,  S  Cowen,  71 ;  Jackson  v.  Halin,  IS  Johns.  297, 

Kr  Tlatt,  J.  :  If  ichols  v.  Johnson,  10  Conn.  19S  ;  Marshall  t.  Goagter,  10  S.  &  R.  1(14  ; 
im.  403  ;  Wilkinson  v.  Johnson,  3  B.  &  C.  428  ;  Raper  d.  Birkbeck,  IS  East,  17.  (b) 
The  old  doctrine,  that  every  materia!  alteration  of  a  deed,  even  by  &  stranger,  and 
without  privity  of  either  party,  avoided  the  deed,  was  strongly  condemned  by  Story,  J,, 
in  United  Stat«s  v.  Spalding,  suprn,  as  repugnant  to  common  sense  and  justice,  as  in- 
flicting on  an  innocent  party  all  the  lossee  occasioned  by  mistake,  by  accident,  by  the 
wrongful  acts  of  third  persons,  or  by  the  providence  of  Heaven  ;  and  which  ought  to 
have  the  support  of  nobroken  anthority  before  a  court  of  law  was  bound  to  anrrender 
its  judgment  to  what  deterred  no  better  name  than  a  technical  quibble. 

{b)  Boyd  ■>.    McConnell,   10   Hamph.  (Tsnn. )  68;  Lee  d.  Alexander,  9    B.  Hob 
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those  words  which  the  law  would  tupply  and  those  of  a  different 
character.  If  the  law  would  hare  supplied  the  words  which  were 
omitted,  and  were  afterwards  inserted  by  the  party,  it  has  beeu 
i-epeatedly  held,  that  even, his  own  insertion  of  them  will  not 
vitiate  the  instrument;  for  the  assent  of  the  obligor  will,  in  aiich 
cases,  be  presumed.  It  is  not  an  alteration  in  the  sense  of  the 
]aw,  avoiding  the  instrument;  although,  if  it  be  a  deed,and  to  be 
set  forth  tn  hrsc  verba,  it  should  be  recited  as  it  was  originally- 
written.  ' 

§  568.  Buna  BnbjsoL  It  has  been  strongly  doubted  whether  an 
immaterial  alteration  in  any  matter,  though  made  by  the  obligee 
himself,  will  avoid  the  instrument,  provided  it  be  done  innocently, 
and  to  no  injurious  purpose.'  (a)  But  if  the  alteration  he  fraud- 
ulently made  by  tiie  party  claiming  uider  the  instrument,  it  does 
not  seem  important  wbether  it  be  in  a  material  or  an  immaterial 
part;  for,  in  either  case,  he  has  brought  himself  under  the  opera- 
tion of  the  rule  established  for  the  prevention  of  fraud ;  and,  hav- 
ing fraudulently  destroyed  the  identity  of  the  instrument,  he  must 
take  the  peril  of  all  the  consequences.^  But  here,  also,  a  further 
distinction  is  to  be  observed  between  deeds  of  conveyance  and 
covenants ;  and  also  between  covenants  or  agreements  executed 
and  those  which  are  still  executory.  For  if  the  grantee  of  land 
alter  or  destroy  his  title-deed,  yet  his  title  to  the  land  is  not  gone. 
It  passed  to  him  by  Uie  deed ;  ihs  deed  has  performed  its  office  aa 

*  Hunt  ».  Adama,  S  Mass.  619,  B22 1  Wanch  v.  Buiiaell,  6  Tftnnt  707 ;  PacM  v. 
PB«et,  8  Chan.  Kep.  410  ;  Zouch  o.  Clay,  1  Ventr.  185  :  Smith  v.  Crooker,  5  Mh=.i. 
G3S  ;  Hale  t>.  Riiss,  1  Qreeal.  334  ;  Enspp  b.  Maltbv,  IS  Weod.  GST ;  Brovn  d.  Piuk- 
ham,  IS  Pick.  172. 

1  Hatch  V.  Hatch,  9  Hasa.  311,  per  Seirall,  J.  ;  Smith  e.  Dnnbar,  8  Pick.  St6. 

*  If  an  obligM  procure  a  person,  who  was  not  prrBeat  at  tha  exscntiou  of  the  bonil, 
to  eign  hU  Dame  aa  an  attesting  witiieaa,  thin  is  prima  facU  cTidence  of  fiand,  anj 
Toida  the  bond.  Adams  ii.  F^T^  8  Met.  108.  But  it  is  competent  for  the  oblivee  to 
rebat  the  icrerence  of  frand,  by  proof  that  the  act  ma  done  without  any  fnmlaleut 

eirpose  i  in  which  case  the  bond  will  not  be  thereby  rendered  void.  Ibid.  And  ace 
omer  e.  Wellia,  11  Mass.  SOS  ;  Smith  n.  Danhar,  8  Pick.  24S.  But  tliia  Utter  point 
was  decided  otherwise  ia  Marshall  c.  Goiij;;ler,  10  S.  &  R.  101.  And  where  the  bolder 
ot  a  bond  or  a  note  under  seal  procured  a  person  to  alter  the  date,  for  the  ptirpose  of 
correcting  a  mistake  in  the  year  and  making  it  conform  to  the  truth,  thia  was  held 
to  aroJd  the  bond.  Millar  b.  Oilleland,  S.  C.  Pa.,  1  Am.  Law  Beg.  672,  Lowrie  and 
Woodward,  JJ.,  dissenting. 

(a)  Reed  v.   Kemp,   13  III.   446.       A  that  the  alteration  was  immaterial,  and 

promiaaoi^  Dote  wss  made  pa:rable  to  a  that  it  did  not  effect  the  validity  of  l)i« 

partnership  under  one  name,  and  was  so  note.     Arnold  e.  Jones,  2  K.  1.  345.     The 

indorsed  by  a  snrcty.     It  was  afterwards  making  a  note  payable  at  a  particalar  place 

altered  by  the  paj'ee  and  maker,  without  is  a   material    alteration.     BnrchBeld    r. 

the  knowledgp  of  the  surety,  so  as  to  be  Moore,  25  Eng.   Law  &  Eq.  123 ;  3  EL  £ 

payable  to  tbe  same  partnership  by  a  dif-  Bl.  683.     See  also  Warrington  v.  Early,  23 

r^reDt  name.     In  an  action  on  the  note  by  Id.  208  i  S  £L  k  Bl.  763. 
the  payee  apiiist  the  raiety,  it  was  beltC 
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an  instrument  of  conveyance,  and  its  continued  existence  is  not 
necessary  to  the  continuance  of  title  in  the  grantee ;  but  the  estate 
remains  in  him  until  it  has  passed  to  another  by  some  mode  of 
conveyance  recognized  by  the  law.*  The  same  principle  applies 
to  contracts  executed  in  regard  to  the  acts  done  under  them.  If 
the  estate  lies  in  grant,  and  cannot  exist  without  deed,  it  is  said 
that  any  alteration  by  the  party  claiming  the  estate  will  avoid  the 
deed  as  to  him,  and  that  therefore  the  estate  itself,  as  well  as  all 
remedy  upon  the  deed,  will  be  utterly  gone*  But  whether  it 
be  a  deed  conveying  real  estate  or  not,  it  seems  well  settled 
that  any  alteration  in  the  instrument,  made  by  the  grantee 
or  obligee,  if  it  be  made  with  a  fraudulent  design,  and  do  not 
consist  in  the  insertion  of  words  which  the  law  would  sup- 
ply, is  fatal  to  the  instrument,  aa  the  foundation  of  any  remedy 
at  law,  upon  the  covenants  or  undertakings  contained  in  it.^ 
And,  in  such  case,  it  seems  that  the  party  will  not  be  per- 
mitted to  prove  the  covenant  or  promise  by  other  evidence." 
But  where  there  are  several  parties  to  an  indenture,  some  of 
whom  have  executed  it,  and  in  the  progress  of  the  transaction 
it  is  altered  as  to  those  who  have  not  signed  it,  without  the 
knowledge  of  those  who  have,  but  yet  in  a  part  not  at  all  affect- 
ing the  latter,  and  then  is  executed  by  the  residue,  it  is  good 
as  to  all.^ 

§  568  0.  Att«ratloiw  by  oonaeut.  In  all  these  cases  of  altera- 
tions, it  ia  further  to  be  remarked,  that  they  are  supposed  to  have 
been  made  without  the  consent  of  the  other  party.  For,  if  the 
alteration  is  made  hy  content  of  partiet,  such  as  by  filling  up  of 

*  Hatch  V.  Hatch,  B  Mass.  307  ;  Dr.  Tidyfleld's  Case,  10  Co.  SS ;  Bolton  e.  Carlisle, 
2  H.  BI.  259  ;  Davis  d.  Spoonsr,  3  Pick.  2S4  ;  Barratt  e.  Thomdike,  1  Qrwnl.  73  ; 
heiin  tp.  Van,  8  Cowen,  71  i  Jackson  v.  Gonld.  7  Wend.  S64  ;  Beckrow's  Case.  Hetl. 
1S8.  Whather  tbe  deed  may  atill  be  read  b;  the  party,  as  evidonce  of  titln,  ia  not 
agreed.  That  it  may  be  rend,  see  Doe  c.  Hirst,  3  Stark.  SO  ;  LewU  v.  Payn,  S  Cowen, 
71  ;  Jackson  p.  Qould,  7  Wend.  394.  Tbat  it  may  not,  see  Babb  d.  Clemson,  10  S.  A  K. 
419  ;  Withers  b.  Atkinson.  1  Watts,  239 ;  Chealey  o.  Frost,  1  N.  H.  145  ;  Newell  v. 
ilayberry,  3  Leit(b,  2fiO  ;  Bliss  a.  Uclntyre,  18  Vt.  460. 

*  Moore  v.  Salter,  3  Bnlstr.  79,  per  Coke,  C.  J. ;  Lewit  e.  Payn,  S  Coiren,  71 ; 
mipra,  £  266. 

*  Ibid.;  Davidson  v.  Cooper,  11  M.  &  W.  778;  Jackstn  v.  Gould.  7  Wend.  364; 
Hatch  V.  Hatch,  9  Mass.  307  ;  Barrett  e.  Thorndike.  1  Greenl.  73 ;  Withera  r.  Atkin- 
son, 1  Watts,  236 ;  Arrigon  «.  Harmstead,  2  Bnrr,  191 ;  Whitnier  e.  Frye,  10  Mo.  348 ; 
Mollett  0.  Wnckerbarth,  S  C.  H.  181  ;  AKricultumt  Co.  ti.  Fitzgerald,  15  Jur.  489; 
4EDg.  \j.k  Eq.  211. 

*  Martendale  v.  Follett,  1  N.  H,  »S  ;  Newell  p.  Mayberry,  3  Leigh,  250  ;  Blade  u. 
NoUnJ,  12  Wend.  173;  Arrison  v.  Harmstead,  2  Barr,  191,  The  strictness  of  tbe 
Eoglish  rale,  that  every  alteration  of  a  bill  of  exchange,  or  promissory  note,  eren  by 
consent  of  the  parties,  renders  it  utterly  roid,  hen  [Hrticnlar  reference  to  tbe  stamp 
act  of  1  Ann.  stat.  2,  c.  22 ;  Chitty  on  Bills,  pp.  207-214. 

1  liw  V.  Bingham,  4  B.  A  Aid.  672, 67S,  per  Bayley,  J.;  Hibbtewhite  o.  McMorioc^ 
OM.  4  W.  208,  209. 
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blanks,  or  the  like,  it  is  valid.'  (a)  Bat  here,  also^  a  distinction 
has  been  taken  between  the  inserticMi  (tf  matter  essential  to  tiie 
ezistence  and  operation  of  tlie  instrnment  as  a  deed,  and  that 
which  is  not  essential  to  its  operation.  Accordingly,  it  has  been 
held  that  an  instrument  which,  when  formerly  executed,  was  de- 
ficient in  some  material  part,  so  as  to  be  incapable  of  an;  tqieis- 
tion  at  all,  and  was  no  deed,  could  not  afterwards  become  a  deed 
by  being  completed  and  delivered  by  a  stranger,  in  the  absence  of 
the  party  who  executed  it,  and  unauthorized  by  an  instmment 
under  seaL'  Tet  this  rule,  again,  has  its  exceptions,  in  divers 
cases,  such  as  powers  of  attorney  to  transfer  stock,*  navy  bills,* 
cuBtom-honse  bonds,^  appeal  bonds,*  bail  bonds,'  and  the  like, 
which  have  been  held  good,  though  executed  in  blank  and  after- 
wards filled  up  by  parol  authority  only.' 

>  UariUuD)  ■.  Gonuton,  Cro.  EL  S80  ;  Hocm-,  647  ;  Zoadi  ■.  CUj,  1  Tentr.  185 ; 
9  La*.  85.  So,  wtwra  ■  power  of  >ttonie7  wu  mdI  to  B,  with  hi*  CfariitnB  duim  ib 
bUnk,  which  he  filled  hj  uuertiiig  it,  tbi>  vat  beld  nlid.  EagtstMi  w.  GatteridgB,  11 
M.  ft  W.  168.  This  coDMut  may  be  implied.  Hak  ■.  Bam,  1  Graonl.  3U ;  Smith  ai 
Crooiier,  S  Haw.  638 ;  19  Jobna.  8M,  per  Kent,  C. 

*  HibUewhite  k.  XcUoriae,  S  M.  k  W.  200,  Sl<. 

*  Commenu)  Bank  ot  Bofilo  r.  Kortwiight,  3S  Wend.  548. 

*  Per  Wibon,  J.,  ill  HMtm  v.  HiUer,  1  Anatr.  SSS. 
■  SS  Wend.  3«. 

*  Btpartt  OwJcer.  «  Cowen,  66 ;  Ke  parte  Kerwia,  8  Cowen,  IIB. 

T  Hale  V.  Raw,  1  Oreeol  331 ;  Oordoit  v.  JtOeirf,  2  Leioh,  110 1  Vuliaak  k  BuMt^ 
4  Dsr.  Law,  373.  Bat  tee  Homwn  c.  Tiemana,  1  Bandolid),  177;  Gilbert  «.  Aathoar, 
1  Ynger,  69. 

'  Id  T«iini  p.  Ktvi»,  cited  I  Amtr.  298,  whare  one  exe<»ted  a  bcmd  in  hbuk,  and 
mit  it  into  Om  money  market  to  raise  a  loan  npcm,  and  it  waa  n^otiated,  and  ilM 
np  hj  parol  anthoritj  onl;,  lj«d  Manatietd  held  it  a  sood  bond.  Tbia  dednrai  wai 
qneanoned  hy  Hr.  I^erton  in  his  editioQ  of  Shep.  Toachat.  p.  M,  and  it  was  i  ijiiiailj 
ormnled  in  Hibblewhite  «.  McHorine,  9  H.  &  W.  915.  It  ii  alat  contradicted  hj- 
McKee  >.  Hicka.  9  Dev.  Law,  379,  and  some  other  Amprican  cana.  fiat  it  waa  cM- 
finned  in  Wilev  >.  Hoor,  17  S.  ft  R.  138 1  Enapp  «.  UaUbj.  IS  Wend.  687 ;  Comma-- 
dal  Bank  of  BniTHlo  v.  Kortwiight,  99  Wend.  818 :  Bovtlnuin  *.  Ron,  t  Stawart 
(Ala.),  517  ;  Duncan  v.  Hodge*,  4  HcCorri,  289  ;  and  in  ecTeral  other  casaa  the  oune 
doctrine  haa  been  recognind.  In  the  United  States  b.  Nelson,  9  Broekoibcon^  H, 
74,  76,  which  waa  the  case  of  a  paTinaster'a  bond,  execated  in  blank  and  afterwards 
filled  up.  Chief  Juatioe  Manhall,  before  whom  it  waa  tried,  felt  liound,  by  the  WMght 
of  authoritT,  to  decide  againat  the  bond  ;  but  ezpmsed  his  oinnion,  that  in  priiMapIa 
it  waa  vali4  and  hia  belief  that  hia  judgment  would  be  reTereed  in  the  SupicQW  Coort 
of  the  United  States  ;  bat  the  canaa  waa  not  carried  fiurther.  iDStnuoenta  czecntad  in 
this  manner  hare  beewM  very  common,  and  the  authontiea  aa  to  their  raliditr  are 
distresnngly  in  ooafltet,  Irat  npon  the  principle  adoiited  in-  Hudson  v.  Rerett,  5  Bii^ 
SBB,  there  u  rely  litt1«  diffiealty  in  holding  snch  iaitrnments  valid,  and  thoa  giTinx 
lull  effect  to  the  actual  iatentions  of  the  Duties,  without  the  violation  oi  any  nile  of 
law.  In  that  eaae,  the  defendant  eiecntsd  and  delivered  a  deed,  conveying  hia  pnw- 
«ty  to  tmstaea,  to  mU  for  the  benefit  of  hia  creditors,  the  narticulars  of  wheat  daouada 
were  stated  in  the  deed  ;  hot  ■  blank  was  left  for  one  ot  the  principal  debta,  the  exact 
amotiDt  of  which  waa  mhaeqnentlj  ascertained  and  inaertad  iBtbe  deed,  in  Hie  gam.- 

a  pnaenee  tt  tbt 

426;  Shelton  v.  D«ring,  10  B.  Mod.  106!     was  aroided  ■•  to  the  tantj.     Miller  k 
Where  the  date  of  a  note  nnder  seal  wu    QillaUud,  IB  Pa.  St.  119. 
■Itend  bom  1888  to  1338,  at  the  teqawt 
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§  569.  Pro«<  by  anbaoilbliii  wltuaMMs.  The  instnune 
thus  prodaced  and  freed  from  saapicion,  must  be  prov. 
mifteribing  witne«te»,  if  there  be  any,  or  at  least  by  ooe  ' 


_  Ths  defeudant  afCerwanlt 

tha  deed  u  valid,  in  various  tranMctiomi,  It  wis  held  that  tlie  deed  was  n 
to  be  a  complete  and  perfect  deed,  aotil  alt  the  blank*  were  filled,  and  thi 
the  Knintor  in  awentiuz  to  the  filling  of  the  blank,  aoxiunttid  to  »  deliTenr  ( 
thus  completed.  No  loimalitj,  either  of  words  or  action,  is  prexribed  by 
onential  to  delivery.  Nor  ia  It  material  how  or  when  the  deed  came  into  tl 
the  ^ntee.  Delivery,  in  the  legal  aaiue,  conaista  in  the  tranHfer  of  the  poa 
dominion  ;  aod  wheneTer  the  mnlor  M«enta  to  the  poasuKsion  a(  the  d< 
grantee,  aa  an  inBtruineat  of  dtla,  than,  and  not  until  then,  the  delivery  it 
The  poeaession  of  the  inatrameat  by  the  gnulee  may  be  simultaneoua  with 
the  grantor's  mind,  w  it  may  have  been  long  before ;  but  it  ia  this  aaaent  of  1 
which  changns  tiie  character  of  that  prior  possession ,  and  imparts  validity  ti 
Mr.  Preatoo  Dbeervas  that  "  all  easea  of  thiR  sort  depend  on  the  inquiry  w 
iot«D<led  graotor  has  given  sanction  to  the  instnimenW  so  aa  to  make  it  cc 
his  deed."  S  Fieeton  on  Abstracts,  p.  Bi.  And  see  Fsrker  e.  Hill,  8 
Hope  V.  Hannan,  11  Jur.  1097  ;  pak,  vol.  iL  J  297.  The  same  effect  wai 
dear  and  nnequiroeal  acta  of  aaaent  en  paia,  by  a  fiau  mortgagor,  after  thi 
her  boiband,  as  amoanting  to  ■  redeliveiy  of  ■  deed  of  mortesge,  executed  bj 


the  court,  id  Duncan  ■.  Hodges,  "  is,  that  if  a  bbtnk  lie  signed, 
and  afterwards  written,  it  is  no  deed  ;  and  the  obvioos  reason  is,  that  aa 
nothing  of  aubatance  contained  in  it,  nothing  could  pass  by  it.  But  the  rule 
intended  to  preacribe  to  the  frrantor  the  order  of  time,  in  which  the  several 
deed  should  De  written.  A  Uiing  to  be  giant«d,  a  person  to  whom,  and  the  si 
deLvery,  are  sune  of  those  which  are  necessary,  and  the  whole  ia  coasommal 
1  th 


4  HcCord,  339,  210.     Whsnnver,  therefore,  a  deed  is  msterielly  altered,  by  <   i 
the  parties,  aftJei  its  formal  eiecation,  the  grantor  or  obligor  assents  tbat  th 
or  obli^  shall  retain  it  in  it*  altered  and  completed  fonn,  as  an  instrument   i 
aod  thu  aaaent  amoniits  to  a  delivery  or  redelivery,  as  the  case  may  reqaire,   . 
rants  the  jury  in  Bnding  accordingly.     Such  plunly  was  the  opinioa  of  th 
iadf-ea  in  Hndeon  v.  Revett,  as  slated  by  Beat,  C.  J.,  in  6  Bing.  888,  889  ;  an 
ezponoded  in  West  *.  SMward,  14  H.  ft  W.  47.    See  also  ilartleye.  Uanson 
O.  17S  ;  Story  on  Bailments,  J  5S. 

'  A  written  instmment,  not  attested  by  a  sabscribing  witness,  Is  sufficient  ' 
to  BDthoTize  its  introdnction,  by  competent  proof  that  the  signature  of  th 
whose  name  is  nndatsigned,  is  genuine.  The  party  {wodncino;  it  is  not  ^»q^i^  1 
oeed  farther  upon  a  mere  suggeation  of  •  false  date  when  there  are  no  indit  . 
falsity  found  upon  the  paper,  and  prove,  that  it  was  actmtlly  made  on  the  d  ] 
date.  After  proof  that  the  signature  is  genuine,  the  law  presumes  that  the  in  i 
in  all  its  parts  is  genniae  also,  when  there  are  no  indications  to  be  found  d]  : 
nbnt  such  a  presumption.  See  PuUen  e.  Hutchioson,  12  ShepL  2M,  per  Sti  ' 
And  to  the  same  effect,  Le fferta  v.  State,  4S  N.  J.  L.  27. 

In  regard  to  instruments  duly  attested,  the  rule  in  the  text  is  aprdied  whei  < 
•tniment  is  the  foand^on  of  the  party'a  claim,  or  he  is  ^vy  to  it,  or  whei  i 
ports  to  be  executed  by  his  adversary  ;  but  not  where  it  la  wholly  inter  ali  i 
whom  neither  party  can  claim  or  deduce  any  right,  title,  or  interest  to  himself 
•■  Hewett,  1  Applet  288,  per  Whitman,  C.  J. 

In  Missouri,  lioo  witnesses  are  required  to  prove  the  signature  of  a  denes  ^ 
KriUng  witness  to  a  dttd.     Rev.  Stat.  IS4G,  o.  82,  J  22.     See  lapra,  t  260,  n. 

In  Vir^nia,  every  written  instmment  is  presumed  to  be  genuine,  if  the  pt  i 
porting  to  have  sifcned  it  be  living,  unless  he  will  deny  the  signature,  on  oati 
Stat  181B,  c98.  S8.V  So,  in  Illinois.  Linn  b.  Buckingham,  1  acam,  491.  . 
Ulssouri,  Rev.  Stat.  133.^,  p.  403,  H  18,  19  ;  Texas,  Hartley's  Dig.  J  741 ;  Di 
Be*.  Stat  1852,  c  106,  j  & 


Variong  reasons  bare  been  assigned  for  this  mle ;  but  that  upon 
which  it  seems  best  founded  is,  that  a  fact  may  be  known  to  tha 
subscribing  vitncsa  not  within  the  knowledge  or  recoilection  of 
the  obligor,  and  that  he  is  entitled  to  avail  himself  at  all  the 
knowledge  of  the  subscribing  witness  relative  to  the  transaction.* 
The  part;,  to  whose  execution  he  is  a  witness,  is  considered  as 
invoking  him,  as  the  person  to  whom  he  refers,  to  prove  what 
passed  at  the  time  of  attestation.'  The  rule,  though  originally- 
framed  in  regard  to  deeds,  is  now  extended  to  ever;  species  of 
writing  attested  by  a  witness.*  (a)     Such  being  the  principle  of 

In  Soutb  Carolina,  th«  tiKnatnn  to  a  bond  or  Dote  may  be  proTad  by  an;  other  per- 
son, without  calling  the  sobecrtbing  witnees ;  oolcaa  tlie  defendant  will  iwear  that  it 
is  not  hii  aignature,  or  that  of  his  teatator  or  intestate,  if  the  caie  be  snch.  Stat,  at 
lAige,  ToL  7.  p.  iSi.  And  foreign  deeds,  bonds,  &c.,  attested  to  have  been  promt  on 
oath  before  a  notary  or  other  ma^fiatrate  ijaalilied  tfaerelor,  are  adtuiwiUe  in  evidenea 
without  )iroaf  by  the  nibecribing  witoesse« ;  provided  the  conrts  of  the  foreign  Stale 
receiTe  siniilai  evidence  from  this  State.     Id.  toL  iii.  p.  £85  ;  vol.  t.  p.  4S. 

Id  Virginia,  foreign  deeds  or  powers  of  attorney,  Ac.,  duly  acknowledged,  ao  aa  to 
be  admitted  to  the  reconl  by  tbe  laws  of  that  Sut«  ;  also  policiea,  cbotter-paities,  and 
copies  of  record  or  of  registers  of  marriages  and  tnrtha,  attested  by  a  notary,  to  ba 
ntada,  entered,  or  kept  according  to  the  law  of  the  place,  are  adminible  in  evidence  in 
the  courts  of  that  State,  without  rnrtber  proof.  Rev.  8taL  1849,  c  ISl,  $  3 ;  Id.  c 
17S,  {  le.  A  similar  rule,  in  substance,  is  enacted  in  UississippL  Hutchinson's  Dig. 
c  60.  art.  2.     And  see  infia,  {  S78,  n. 

*  Per  1^  Bla&c  J„  in  Call  d.  Dunning,  i  East,  64  :  Manners  v.  Foatan,  4  Eqi.  KM, 
per  Ld.  Aivanley,  C.  J.  ;  3  Preston  on  Abatracts  of  Title,  p.  73. 

■  CuBsona  v.  Skinner,  11  M.  ft  W.  16S  ;  pet  Ld.  Abinger ;  Hollenback  o.  FlemiJn|b 
flHilMN.  y.),  803. 

*  Doe  B.  Domford,  2  U.  k  9.  62,  which  was  a  notice  to  quit.  So,  of  a  warrant  to 
distnin.  Higp  d.  Dizon,  2  Stark.  130.  A  receipt.  Heckert  s.  Haine,  6  Binn.  18; 
Wishart  v.  Downey,  IS  S.  ft  R.  77 ;  UcMahan  e.  HcGrady,  G  a  ft  B.  811. 


Ohio  St.  205.     Thia   rule  is  not  affected     objected   to   it,  by  way  of  admisaan  or 
by  the  statutes  making  the  parties  to  a     confession,  for  he  never  raiir«M<it~' 
......      ■  (fendante  G 


conrpetent  witoeases  in  the  suit.    The  was  entrusted  by,  the  defendanta  fbr  anj 

execution   of   the    paper    muat   still    be  purpose.     His  handwriting  was  seeondarr 

proved  by  the  attesting  witnen,  if  there  evidence  onlv,  and  could  not  be  moTed 

IS  any.     WbyniaD  d.  Garth,  3  Exch.  SOS  ;  nntit  the  plaintiff  bad  proved  that  UM  tea- 

Brigham  t>.  Palmer,  3  Allen  (Mass.),  4S0.  tilnODy  of  tbe  attesting  witness  could  not 

Whether  the  rule  is  affscted  by  a  statute  be    obtained.      The   attorney,   therrfor^ 

which  declares  that  any  signature  to  a  itood  in  the  saute  poaition  as  any  otlier 

written   iustrument  declared    on    or   Set  person    not   a   suhecrilniig  witness,   wbo 

forth  aa  a  cause  of  action  diall  be  taken  as  might  hoTe  happened  to  wt  present  at  tlis 

admitted  unless   its   genuineneas   is  ape-  sucntion   of   tlie   instrumeaL     The  eri- 

ciatly  denied,  is  aaia  to  ba  doobtful   in  dence  was   incompetent  and   rii^tlr   l«> 

Bolden  b.  Jenkins,  125  Mass.  446.  jected."     By  Shaw,  G.  J.,  Barn-  *.  Bjan, 

Where  the  instrument  which  the  plain-  4  Gray,  623,  625.    Where  one  witncoa  taa. 

tiff  offered  as  part  of  his  cbm  was  a  lease  tiHea  that  tbe  other  witueaa  and  himvlf 

not  under  seal,  executed  on  the  part  of  the  were  present  and  saw  the  eiecntioti  of  a 

lessor  by  an  attorney,  in  tbe  presence  of  deed,  it  is  not  necessary  to  call  such  other 

an  attesting  witness,  it  was  held,  that  the  witness.     Helcher  «.  Flandeni,  40  H.  H. 

testimony  of  the  attorney  was  inadniissi-  130.     Names  of  peraoDs  not  parties  ta  th« 

hie  lo  prove  tha  execution  of  the  lease,  deed,  in   the  usual  place  for  sobanibing 

without  first  calling  the  attesting  witness,  witnesses,  though  not  said  to  be  witneaata, 

or  Kccountin;;  for  bis  absence.     "The  per-  will  be  presum^  to  be  auch.     Chaplains 

■on   nhose   signature    appeared  to  it  aa  Briscoe,  19  Hiss.  372. 
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the  rule,  itB  applicatioa  has  been  held  indiBpensable,  even  where 
it  was  proved  that  the  obligor  had  admitted  that  he  had  executed 
the  bond,"  and  though  the  admissiou  were  made  in  angwer  to  a  bill 
of  discovery.* 

§  56d  a.  Wbo  U  flttbaoriblnf  witnwa.  A  svlBcribinff  witneaa  is 
one  who  was  present  when  the  instrument  was  executed,  and  who, 
at  that  time,  at  the  request  or  with  the  assent  of  the  party,  sub* 
scribed  his  name  to  it  as  a  witness  of  the  execution.  If  his  name 
is  signed,  not  by  himself  but  by  the  party,  it  is  no  att«8tation. 
Neither  is  it  such,  if  though  present  at  the  execution,  he  did  not 
Bubacribe  the  instrument  at  that  time,  but  did  it  afterwards,  and 
without  request,  or  by  the  fraudulent  procurenicnt  of  the  other 
party.  But  it  is  not  necessary  that  he  should  have  actually  seen 
the  party  sign,or  have  been  present  at  the  very  moment  of  sign- 
ing; for  if  he  is  called  in  immediately  afterwards,  and  the  party 
ackuowledges  his  signature  to  the  witness,  and  requests  him  to 
attest  it,  this  will  be  deemed  part  of  the  transaction,  and  there- 
fore a  sufficient  attestation.^ 

§  570.  Anolent  inatmineots  prove  thenuwlvea.  To  this  rule,  re- 
quiring the  production  of  the  subscribing  witnesses,  there  are 
several  cla»»e»  of  exceptions.  The  jSrst  is,  where  the  initrument  i» 
thirty  yeart  old;  in  which  case,  as  we  have  heretofore  seen,^  it  ib 

•  Abbot  0,  Plumlw,  1  Doug.  219,  raferred  to  by  Lawrence,  J.,  in  7  T.  E.  287,  aod 
Mtain  in  2  East,  1S7  ;  and  confimied  \>j  I»rd  Ellenboniiigb,  aa  an  inexorable  nile,  in 
V^ex  V.  Hairingworth,  i  M.  &  S.  8fi3.  The  admiaaioii  of  tlie  partv  may  be  given  in 
eridsDce  ;  bnt  tbe  witneaa  inuat  also  be  produced,  if  to  be  had.     Tliis  rule  iras  broken 


n  iinon,  in  the  ciiw  of  tbe  admittiHi  eiecution  of  a  promistwrr  note,  in  Hall  v.  Fhelpa, 
i  Johns.  451  ;  but  tlie  rule  was  afterwards  reeognized  as  binding  in  the  case  of  a  deed, 
in  Fox  V.  Reil,  3  Johns.  477.  and  confirmed  in  Henrr  f.  Bisbop,  2  Wend.  575. 

■  Call  c  DuuninR,  4  East,  GS.  Bnt  see  Bowles  v.  LauKworthy,  5  T.  R.  366.  .<lo, 
in  order  to  prove  the  admission  of  a  debt,  by  the  medinm  of  an  entry  in  a  schedule 
filed  by  tbe  defendant  in  the  Insolvent  Debtors'  Court,  it  vraa  held  Deceaanry  to  prova 
his  signature  by  the  attasting  witneas,  although  the  document  had  been  acted  upon  by 
that  court  Strwter  v.  Bartlett,  5  M.  O.  &  8c.  GS2.  In  Macyland,  tbe  rale  in  the 
t«xt  is  abro;^ted  by  the  statute  o(  1835,  c.  120. 

Hollenbackv.  Fleming,  e  Hill  (N.  v.),  303-;  CuasonK c.  Skinner,  11  M.  &  W. 
188;  LedgHiii  b.  Tbompaon,  Id.  41,  per  Parke,  B.  "Si  [testes]  in  contectione  chart* 
linesentes  uon  fuerint,  sufficit  si  pontniodum.  in  pnesrntiadonatoris  et  donatorii  fuerint 
recitaU  et  concessa."  Bracton,  li.  2,  c  16.  g  12,  fol.  36,  a  ;  Flptn,  1.  3,  C.  14.  g  13, 
p.  200.  And  see  Brackett  v.  Mountfort,  2  Fairf.  115.  See  further,  on  signatare  and 
■tteatalion,  pott,  vol.  ii.  tit.  Wills,  {§  674,  676,  678. 

1  Supra.  S  21,  and  cases  there  cited.  See  also  Doe  v.  Davis,  10  Q.  B.  314  ;  Cnina 
e.  Marshall,  4  Sliept.  27:  Green  v.  Chelsea,  24  Pick.  71.  From  the  dictum  of  Parker, 
"   '     '"  "    I.  Tolman,  4  Pick.  162,  it  bna  been  inferred  that  the  auhecribing 
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said  to  prove  itself,  the  aubscribing  vitneBBes  being  presumed  to 
be  dead,  and  other  proof  being  preBumed  to  be  beyond  the  reach 
of  the  party.  But  such  documents  must  be  free  from  just  grounds 
of  suspicion,  and  must  come  from  the  proper  custody,*  or  have 
been  acted  npon,  so  as  to  afford  some  corroborative  proof  of  their 
genuineness.' (d)  And,  in  this  case,  it  is  not  necessary  to  call 
the  subscribing  witnesses,  though  they  be  Uvii^.*  Hiis  excep- 
tion is  co-extensive  with  the  rule  applying  to  ancient  writings  of 
'every  description,  provided  they  have  been  brought  from  the 
proper  custody  and  place ;  for  the  finding  them  in  such  a  custody 
and  place  is  a  presumption  that  they  were  honestly  and  fairly 
obtained  and  preserved  for  use,  and  are  free  from  suspicioD  of 
dishonesty. '  But  whether  it  extends  to  the  seal  of  a  private  cor- 
poratiou  has  been  doubted,  for  such  a  case  does  not  seem  clearly 
to  be  within  the  principle  of  the  exception.*' 

§  571.  WiliiM«  not  reqnirsd  when  tba  Inatnunent  !■  prodnoad  by 
advcTM  party.  A  aeeond  exception  to  this  rale  is  allowed  where 
the  instrument  is  produced  by  the  advene  party,  pursuant  to  no- 
tice, the  party  producing  it  claiming  an  interest  under  the  instrn- 
ment  In  this  case,  the  party  producing  the  instrument  is  not 
permitted  to  call  on  the  other  for  proof  of  its  execution;  for,  by 
claiming  an  interest  under  the  inBtrument,  he  has  admitted  ito 
execution.^  The  same  principle  is  applied  where  both  parties 
claim  similar  interests  under  the  same  deed;  in  which  case,  the 

E.  Fraser,  9  Tea.  S ;  Ooagh  v.  Gongb,  4  T.  R.  707,  n.  See  Aduiu  on  Elject  p.  StfOi 
±dA  it  WW  (cconliiiglr  to  decided  ic  Han  v.  RicketU,  7  lieBTUi,  93. 

*  Supra,  i  142.     And  aee  Slater  b.  Uodgaoo,  9  Q.  a  727. 

*  See  lupra,  S{  21,  143,  and  catM  thera  citnl ;  I>oe  d.  Edgett  v.  Stiles,  1  Kerr 
(New  Br),  33S.  Mr.  ETani  thinks  that  the  antiqnit j of  tha  deed  ia alone  nifficienl  to 
entitle  it  to  b«  mid  ;  and  tbat  the  other  drcutnatance*  only  )!d  to  its  effect  in  eTidence. 
-fi  Poth.  OM.  App.  iTi.  ti,  ^.  143.  See  also  Doe  v.  Bordett,  4  Ad.  ft  Kl.  1,  10  ; 
Brett  v.  Bealeit,  1  M.  fe  Ualk.  416,  418  ;  Jackwn  e.  I^rowa/,  8  Johns.  Gas.  2S3.  Id 
eome  ease*  proof  of  poasesaion,  nnder  the  deed,  or  will,  seems  to  hnre  been  deemed  in- 
dispensable ;  bot  the  principle  perrading  tbem  all  ii  that  of  corroboration  menlj  ; 
that  is,  tbat  some  evidrnce  shall  be  oflviwi,  auxiliaiy  to  tbe  apparent  antiquity  of  Uu 
instrument,  to  raiae  a  sufficient  presumption  in  its  favor.  As  to  this  pointy  aee  ttlpni, 
S  144,  n. 

•  Mareh  B.  Colnett,  2  Esp.  66S;  Doe  o.  Burdett,  4  Ad.  A  Gl.  1,  IS  ;  Doe  «.  Deakin, 
3  C.  ft  P.  402  :  Jackson  b.  Chnstman,  4  Wend.  277,  2S2,  283  ;  Doe  «.  Wrdley,  8  B.  k 
C.  22  ;  Fetherly  e.  Ws«goner,  11  Wend.  603 ;  mpra,  S  142. 

*  12  Vin.  Abr.  tit.  Eridence,  A,  b,  G,  pt.  7,  cited  by  LA.  Ellenbtnougfa,  in  Roe  v. 
RawlinKs,  7  East,  281;  Qot.,  Ac.  of  Chelsea  Waterworks  c.  Cowper,  1  £ni.  27fi; 
Forbes  i>.  Wale.  1  W.  Bl.  E32 ;  Wvnne  o.  Tyrwhitt,  4  B.  &  Aid.  S7S. 

•  Rex  0.  Bathwick,  8  B.  &  Ad.  639,  648. 

•  Pearce  ...  Hooper,  8  Taunt.  60  ;  Carr  o.  Bardias,  1  C.  M.  *  R.  784,  785  ;  Ott 
B.  Uorice,  8  Br.  &  Bing.  189  ;  Biadshaw  v.  Bennett,  1  U.  A  Rob.  148.  In  aasnmpsit 
hy  a  srrrant  against  his  mastfr,  for  breach  of  a  written  oontract  of  aertrice,  the  agne- 
nent  being  produced  under  notire,  proof  of  it  by  the  attesting  witnen  was  held  nn- 
Becessary.     Bell  tr.  Chaytor,  1  Car.  A  Kirw.  162  ;  fi  C,  &  P.  48. 

(a)  Ooodwin  v.  Jack,  62  Ue.  414  ;  Jolmsan  v.  Shaw,  41  Tex.  tS8. 
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fact  of  such  d&im  may  be  shown  by  parol.*  So,  where  both  par- 
ties claim  under  the  same  ancestor,  his  title-deed,  being  equally 
presumable  to  be  in  the  possession  of  either,  may  be  proved  by  a 
copy  from  the  registry.'  But  it  seems  that  the  interest  claimed  in 
tiiese  cases  must  be  of  an  abiding  nature.  Therefore,  vhere  the 
defendant  would  show  that  he  was  a  partner  with  the  plaintiff, 
and,  in  proof  thereof,  called  on  the  plaintifF  to  produce  a  written 
personal  contract,  made  between  them  both,  as  partners  of  the 
one  part,  and  a  third  person  of  the  other  part,  for  labor  which  bad 
been  performed,  which  was  produced  accordingly,  the  defendant 
was  still  held  bound  to  prove  its  execution.*  The  interest,  also, 
which  is  claimed  under  the  instrument  produced  on  notice,  must, 
in  order  to  dispense  with  this  rule,  be  an  interest  claimed  in  the 
tame  caute.  Therefore,  where,  in  an  action  by  an  agent  against 
his  principal  for  his  conunission  due  for  procuring  him  an  appren- 
tice, the  indenture  of  apprenticeship  was  produced  by  the  defen- 
dant on  notice,  it  was  held  that  the  plaintifF  was  still  bound  to 
prove  its  execution  by  the  subscribing  witness ;  and  that,  having 
been  nonsuited  for  want  of  this  evidence,  he  was  not  entitled  to 
anew  trial  on  the  ground  of  surprise,  though  he  was  not  pre- 
viously aware  that  there  was  a  sulwcribing  witness,  it  not  appear- 
ing that  he  had  made  any  inquiry  on  the  subject*  So,  where  the 
instrument  was  taken  by  the  party  producing  it,  in  the  course  of 
his  official  duty,  as,  for  example,  a  bail  bond,  taken  by  the  sheriff, 
and  produced  by  him  on  notice,  its  due  execution  will  prima  facie 
be  presumed."    Subject  t«  these  exceptions,  the  general  rule  is, 

*  Doe  p.  Wilkini,  4  Ad.  ft  El.  88 ;  s.  a  6  Sey.  fc  H.  1S4  ;  Knight  v.  Martin,  1 
Gow,  26. 

*  Bai^ardt  b.  Turner,  12  Pick.  C31.     It  being  tfas  general  practice,  in  the  United 
States,  for  the  grantor  to  retain  his  ovn  ticle-deedi,  instead  of  delivering  tbem  over 

'  e  Kmntee,  the  grsntM  is  not  held  bound  to  prodnce  them  ;  bat  the  peraon  mak- 
itw  to  landi  ia,  in  gnneral,  permitted  to  read  certified  copiea,  from  the  regiatry,  of 
iTdeeda  and  iaatmmunts  nnder  which  be  claima,  and  to  which  he  is  not  himself  a 
party,  and  of  which  he  ia  not  BQppoaed  to  have  the  control.  Scanlan  r.  Wri);ht,  18 
Pick.  C23  ;  Woodman  v.  Coolbrotb,  7  Qrernl.  lai  ;  Loomie  v.  Bedel,  11  N.  H.  74. 
And  where  a  copy  is.  on  tbia  ground,  admissible,  it  has  been  held  that  the  ongintd 
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might  be  read  in  evidence,  without  proof  of  iti  formal  execution.     Knox  r.  Silloway, 
1  Fairf.  201.     This  practice,  however,  haa  been  restricted  to  inBtrumenta  which 
law         "    ■ ■*" 


IB  the  anceator  hi inaelf  would  be  obliged  to  do.  Kclaej 
V.  nanmer,  io  i^nn.  an,  i/here  proof  of  title  had  been  made  by  a  copy  from  the 
n^istr^  of  an  officer's  levy  of  an  execution,  and  the  advene  party  tbereapon  produced 
the  original  retnm,  in  which  were  material  altentions,  it  whs  held  that  this  did  not 
affect  the  admiaaihiUty  of  the  copy  in  evidence,  and  that  the  burden  of  explaining  and 
accounting  for  the  alterations  in  the  original  did  not  rest  on  the  party  producing  the 
eopy.     Wilbur  r.  Wilbur,  IS  Met.  40^     Ante,  }  Ml,  and  notes. 

•  CoUins  t>.  Bayntum,  1  Q.  B.  117. 

•  Eearden  v.  Minler.  &  H.  A  Gr.  204. 

•  Scott  V.  Waithman,  3  Stark.  ItlS. 


Pd.yGoogIe 


that  where  the  party  producing  an  instmineDt  on  notice  la  not  a 
party  to  it,  and  claims  no  beneficial  interest  iiBdcr  it,  the  party 
calling  for  its  production  and  offering  it  in  evidence  mnat  prove 
its  execution,' 

§  572.  ^Ttaen  wltneaa  onnnot  b«  found,  or  U  Inoapabla.  A  third 
tlatt  of  exceptions  to  this  rule  arises  from  the  circumstancea  of 
the  witnceacs  themselves,  the  party,  either  from  phyaical  or  Itgal 
obstacles,  being  unable  to  adduce  them.  Thus,  if  the  witness  is 
proved  or  presumed  to  be  dead ; '  (a)  or  cannot  be  found  after  dili- 
gent inquiry;"  or,  is  resident- beyond  the  sea;*  or,  is  out  of  the 
jurisdiction  of  the- court ;*(d)  or,  is  a  fictitious  person,  whose 
name  baa  been  placed  upon  the  deed  by  the. party  who  made  it;' 
or,  if  the  instrument  is  lost,  and  the  name  of  the  subscribing  wit- 
ness is  unknown;"  or,  if  the  witness  is  insane;'  or,  has  subse- 
quently become  infamous;*  or,  has  become  the  adverse  party;* 
or,  has  been  made  executor  or  administrator  to  one  of  the  parties, 
or  has  otherwise,  and  without  the  agency  ot  the  party,  subse- 
quently become  interested,  or  otherwise  incapacitated;"^  or  was 

*  BetU  D.  Badger,  12  Johns.  233  ;  Jackson  n.  Elnnl^,  17  Johoa.  158. 

'  AnoQ.,  12  Mod.  607  ;  Baram  o.  TrompowBkV,  7  T.  R.  2Sa  ;  Adams  v.  Eerr,  1  B. 
&  P.  380 ;  BaultB  e.  Furquharacfb,  1  Dick.  167  j  Mott  tr.  Donghtj,  1  Johon  Cas.  280 ; 
Dudley  e.  Sumner,  E  Uaaa.  463.  Thiit  the  witness  U  Kick,  even  thoDuh  despainil  oT, 
u  Dot  anfficieDt     HorriBon  v.  Blades,  8  Campb.  457-     See  also  tupra,  }  27S,  n. 

*  Coghtui  V.  Williamsou,  1  Doug.  93  ;  Cunliffe  v.  Stiton,  2  East,  1S3 ;  Call  ■. 
DanniDii,  G  Eap.  16  ;  i  East.  68 ;  Crosby  v.  Piercy,  1  Taunt  361  i  Jousa  o.  Briiik- 
ky,  1  Hayw.  20  ;  Anon.,  12  Mod.  607  ;  Wardell  n.  termor,  2  Cuiiph.  232 ;  Jackson  v. 
BtirtoQ,  1]  Johns.  64;  Mills  v.  Twiat,  S  Jobos.  121;  Parker  c.  Haskfns,  3  Taunt. 
228  ;  Whittemore  v.  Brooka,  I  Greenl.  67  ;  Burt  v.  Walker,  i  B.  k  AJd.  667 ;  P^  v. 
Griffith,  S  Moore,  63S  ;  Austin  v.  Bumaey,  2  C.  ft  K.  786. 

»  Anon.,  12  Mod.  607  ;  Barnan  v.  Troinpowsky,  7  T.  R.  266. 

'  Holmes  v.  Pontin,  Peaie's  Cas.  99 ;  Banks  o.  Farquhareon,  1  Dick.  168 ;  Cooper 
e.  MarsdeD,  1  Esp.  1  ;  Phucs  d.  Blackburn,  2  East,  250 ;  Sinby  ■>.  Champlin,  i  Johus. 
461;  Dudley  v.  Sumner,  4  Mass.  444;  Homer  c.  Wallis,  11  Mass.  309;  Cooke  0. 
Woodrow,  5  Crannh,  IS ;  Baker  d.  Blunt,  2  Hajw,  404 ;  Hodnett  r.  Foman,  1  SUrk, 
90  ;  Glubb  V.  Howards,  2  M.  &.  Rob.  800  ;  li^ngles  v.  Bruington,  4  Yeates,  846  ;  Wiley 
v.  B««D,  1  Giloian,  302 ;  Dunbar  b.  Uarden,  13  N.  H.  311.  If  the  witness  ba£  an 
out  to  leave  the  jurisdiction  by  aea,  but  the  ship  has  been  beaten  back,  he  is  still  consid- 
ered absent.    Ward  r.  Wells,  1  Taunt.  461.    See  also  Emery  v.  Tirombly,  S  SbepL  65. 

»  Fassett  V.  Brown,  Feeke's  Cas.  23.     ■  Keeling  ii."BaJl,  Peake's  Ev.  AppL  78. 

T  Currie  u.  Cbild,  3  Campb.  283.     See  also  3  T.  R.  712,  per  Buller,  J. 

'  Jones  u.  Mason,  2  Stra.  833.  U  the  couTiotion  were  previous  to  the  attestation, 
it  is  as  if  not  attested  at  all.     1  Stark.  Evid.  326. 

*  Strange  0.  Dashwood,  1  Cooper's  Ch.  Cas.  497. 

ti  Qoss  D.  Tracy,  1  P.  Wms.  289 ;  Godfrey  n.  Norria,  1  Stra.  S4  ;  Davison  v.  Bloomer, 
1  DaU.  12s )  Bnlkley  t>.  Smith,  2  Eap.  697 ;  CanlilTe  v.  Sefton,  2  Esat,  ISS  ;  Betnett 
».  Taylor,  9  Ves,   381;  Hamilton  v.  Maisdeu,  6  Biun.  46;  Hamilton  d.  Williains.  1 

(a)  ir  a  subscribing  iritneBs  to  id  in-  of  the  maA  may  be  proved  by  penona 

■tniment  merely  makes  his  mark,  instesd  who  Iiave  seen   it  made  on  otliFr  ocea* 

of  nritiag  his  name,  the  Instniment  is  to  sions.  George  d.  Surrey,  1  H.  &  U.  Gift, 
be  proved  by  evidence  of  the  handwriting        (i)  Teallp.  Van  Wyck,  10  Barb.  (N.  Y.) 

of   the    party  executing   it.      Watts    r.  376;  Foots  d.  Cobb,  18  Ala,  686;  Cox  a. 

Kilbnni,  7  Oa.  356.     But  the  gennineneas  Davis,  17  Id.  714. 


incapacitated  at  the  time  of  signing,  but  the  fact  was  not  known 
to  the  party ;  ^i  in  All  these  cases,  the  execution  of  the  instrument 
may  be  proved  by  other  evidence.  If  the  adverse  party,  pending 
the  eausd,  solemnly  agrees  to  admit  the  execution,  other  proof  is 
not  necessary. "  And  if  the  witness,  being  called,  denies,  or  does 
not  recollect,  having  seen  it  executed,  it  may  be  established  by 
other  evidence.  ^  If  the  witness  has  become  blind,  it  has  been 
held  that  this  did  not  excuse  the  party  from  calling  him;  for  he 
may  be  able  still  to  testify  to  other  parts  of  the  res  geatcB  at  the 
time  of  signing."  If  the  witness  was  infamous  at  the  time  of  at- 
testation, or  was  interested,  and  continues  so,  the  party  not  then 
knowing  the  fact,  the  attestation  is  treated  as  a  nullity.  '^ 

§  573.  Office  bonda.  A.  fourth  exception  baa  been  sometimes 
admitted,  in  regard  to  o^e  hoildt^  required  by  law  to  be  taken  in 
the  name  of  some  public  functionary,  in  trust  for  the  benefit  of 
all  persons  concerned,  and  to  be  preserved  in  the  public  registry 
for  their  protection  aud  use;  of  the  due  execution  of  which,  as 
well  as  of  their  sulliciency,  such  officer  must  first  be  satiufied  and 
the  bond  approved,  before  the  party  is  qualified  to  enter  upon  the 
duties  of  his  office.  Such,  for  example,  are  the  bonds  given  for 
their  official  fidelity  and  good  conduct,  hy  guardians,  executors, 
and  administrators,  to  the  judge  of  probate.  Such  documents,  it 
is  said,  have  a  high  character  of  authenticity,  and  need  not  be 
verified  by  the  ordinary  tests  of  truth,  applied  to  merely  private 

Hayw.  139 ;  Hovill  u.  StephenBon,  5  Binij.  493,  per  Best,  C.  J.  ;  Sauoders  i*.  Foirill, 
I  Iredell,  97.     And  tee,  aa  M  the  miuiDer  of  acquiring  the  intereat,  tupra,  %  418: 

1'  Neliiis  V.  Brickell,  I  Hayw.  19.  In  this  case,  the  VTUnesn  was  the  wile  uF  tbs 
obligor.  Aud  aee  Amherst  Bank  o.  Root,  2  Met.  522,  tbnt  if  the  subacrihinz  witueaa 
was  intareated  at  the  tinte  of  atteHtation,  and  ia  dead  at  the  time  of  dial,  hia  hand- 
writinR  may  not  be  proved.  For  such  evidence  would  Iw  mi'r<-U  secondary,  and  there- 
tore  admiaaiWIe  only  id  c«ae«  where  the  [>rinisry  evidence  could  Iiave  been  admitted. 

>^  I^ing  V.  Kaine,  2  B.  &  P.  S5. 

>*  Abbott  V.  ?lumbe,  1  Baiif.  21S ;  I^her  v.  Levan,  3  Dall.  SS ;  Lev  c.  Ballard,  3 
Esp.  173,  n.  ;  Powell  v.  Blaokett,  1  E«p.  97  (  Park  v.  Mears,  3  Esp.  171 ;  Fitiitenid 
H.  ElaeB,  2  Canipb.  836;  Blurton  v.  Toon,  Skin.  839;  McCraw  v.  Gentry,  3  Canipb. 
232;  OrelliBr  b.  Neale,  Peake"v  Caa.  198;  Whitaker  n.  Salisbury,  15  Piuk.  534; 
Quirabv  v.  Bmiell,  4  Shepl.  470  ;  tupra,  j  272.  Where  one  of  the  attestinR  witnessia 
to  a  will  baa  no  rrcoUection  of  having  aubscribed  it,  but  testifies  that  the  aiftnature  of 
his  name  thereto  ia  genaine ;  the  teatimotiy  of  another  attesting  witness,  thnt  the  tirat 
did  aubscribe  hia  nanw  in  the  testator'a  presence,  is  sufficii'nt  eviilenee  of  tint  fact. 
Dewey  v.  Dewey,  1  Met.  849.  See  also  Quiinby  p.  Buiiell,  4  3hepl.  470  ;  New  Haven 
Co.  Bank  v.  Mitchell,  15  Conn.  206.  If  the  witness  to  a  deed  recollecta  seeing  the 
Eijjnature  only,  but  the  attesting  clause  ia  in  the  usual  formula,  the  jury  will  be  aiX- 
vised,  in  the  absence  of  controllingeircumstnncea.  to  find  the  sealing  And  delivery  also. 
Burling  v.  Pateinon,  9  C.  &  P.  570.     See  lupra,  g  3S  a.      " 

>«  Cronk  D.  Frith,  9  C.  &  P.  197  ;  B.  o.  2  M.  &  Roh.  262,  per  Ld.  Abinger,  C.  a  ; 
Beps  V.  Williams,  1  De  Gex  ft  Smale,  SU.  in  a  former  cose  of  Pedler  v.  Paife,  1  H. 
t  Rob.  253,  Parke,  J.,  expressed  himself  of  the  same  opinion,  bat  felt  bound  bj  the 
npponite  niling  of  Ld.  Holt,  in  Wood  v.  Drury,  1  Ld.  Ravm.  734. 

>*  Swire  V.  Bell,  5  T.  R.  871 ;  Honeywood  n.  Peacock,  3'Campb.  198 ;  Amherst  Bank 
e.  Root,  2  Met.  522. 
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instraments,  namely,  the  testimony  of  the  aobscribii^  vitaesses; 
but  Then  tiiey  are  ^ea  from  the  proper  public  repository,  it  is 
only  neccMsry  to  prore  the  identity  of  the  obligor  with  die  party 
in  the  action.'  Whether  this  exception,  recently  asserted,  wiU 
be  generally  admitted,  remains  to  be  seen. 

§  578  a.  Proof  of  itutnunant  b7  huidwrlUng  of  the  slgnor.  A 
further  exception  to  the  rule  requiring  proof  of  handwritit^  has 
been  admitted,  in  the  cose  of  letters  received  in  reply  to  others 
proved  to  have  been  sent  to  the  party.  Thus,  vhere  the  plaintiff's 
attorney  vrote  a  letter  addressed  to  the  defendant  at  his  residence, 
and  sent  it  by  the  post,  to  which  he  received  a  reply  purporting 
to  be  from  the  defendant;  it  was  held,  that  the  letter  thus  re- 
ceived was  admissible  in  evidence,  without  proof  of  the  defend- 
ant's handwritii^,  and  that  letters  of  an  earlier  date  in  the  same 
handwriting  might  also  be  read,  without  other  prooL* 

§  67S  h.  WlMa  tlM  lutmiiMiit  to  not  dltootty  la  towu.  A  fifth 
exception  to  the  rale  requiring  proof  by  the  subscribing  wibiess 
is  admitted,  where  the  instrument  is  not  directly  in  issue,  but 
comes  incidentally  in  question  in  the  course  of  the  trial ;  in  which 
case,  its  execution  may  be  proved  by  any  competent  testimony, 
without  calling  the  subscribing  witness.'{a} 

>  Kello  V.  H«g«t,  1  Der.  ft  BaL  414.  Tha  cue  of  (bsdf  oroUaf  vodM  rs^nire  > 
dlidnct  oondderation  Id  thU  ptMS,  were  not  the  practice  w  ruioot  in  the  diOeient 
Btetea,  u  to  reduce  the  enliiject  to  »  mere  qaeation  of  loeel  law,  not  fallinft  within  tbe 
plan  of  thi*  work.  In  j^eral.  It  me;  b«  remarked,  that.  Id  all  the  United  States, 
proriaion  ii  made  for  the  regiatration  and  enrolniaiit  of  deedi  of  conTsyance  of  landa ; 
and  that,  prior  to  anch  reffiatration,  the  d««d  mntt  be  acknowledged  bj  the  gnntor, 
before  tbe  deaJKnated  magiatrate  j  and,  in  cM«  of  th«  dead)  or  refaaal  of  the  grantor, 
and  in  aoma  other  enumerated  caeca,  tbe  deed  moat  be  firwed  bj  witneasea,  either  before 
a  magiatmte,  or  in  a  court  of  record.  Rnt,  generally  apeaking,  anch  acknovledfcment 
ia  merely  designed  to  entitle  tbe  deed  to  rcKi>tration<  "^o.  r<^tration  ia,  in  moat  States, 
not  ceaentiaL  to  pairing  the  eatate,  bnt  ia  only  intended  to  give  notoriety  to  the  eoDVn. 
anca,  aa  a  auhatitnte  lor  liver]'  of  ariain.  And  ancb  aeknowladgmeDt  ia  not  genersUj 
receiTeil,  aa  prima  faei»  evidenre  of  tbe  execution  of  tbe  deed,  nnleaa  by  force  of  aome 
atatttte,  or  imnHnurial  naaice,  rendering  It  m  ;  liot  the  gtanlor,  or  party  to  be  affected 
t^  tba  inatnimsnt,  mav  anil  eontrorert  ita  senDineneat  end  Talidtly.  But  where  the 
deed  blla  under  one  of  the  exception*,  and  hai  been  proved  prr  tola,  there  aeema  to 
be  good  reaaon  for  receiving  this  probate,  dniy  antheoticated,  ae  aufScient  prima  fneie 
proof  of  the  execution;  and  anch  la  nndeiatood  to  be  the  cnnrae  of  practice,  aa  acttlnl  by 
the  statntea  of  many  of  the  United  Statea.  8ea  4  Cmiae'a  Dig.  tit.  83,  c  29,  S  1,  note, 
and  c.  2,  SS  77,  SO,  notea  (Qreentears  ed. ) ;  2  Lomai'a  Dig.  8S8 ;  Doe  *.  Johoaon,  2 
Scam.  SS2 ;  Horria  «.  Wndaworth,  17  Wend.  108 ;  Thonnan  v.  Camemn.  SI  Wmd.  87. 
The  Engliah  doctrine  ia  found  in  S  Phil.  Evid.  S4S-247  ;  1  Starh.  Evid.  S55-358. 
And  eee  Hr.  Hetcsir*  note  to  1  SUrk.  Evid.  SS7 ;  Rrotherton  r.  Livingaton,  8  Watta 
&  Se^.  S81;  Vance  o.  Scbttyler,  1  Oilm.  (III.)  ISO.  Where  a  deed  executed  by  an 
officer  actins  under  aathority  of  law  is  offered  in  eTidenoe,  not  in  proof  of  title,  but  in 
proof  of  a  oollateral  fact,  the  aathority  of  the  offloer  needs  not  to  be  ahown.  Bollei  a. 
Beach,  S  Am.  I^w  Joan.  v.  a.  122.  See  Bev.  Stat.  Wisconsin,  p.  B2fi;  Bev.  Stat. 
IlUnoia,  p.  lOS. 

*  Oveaaton  v.  Wilaoo,  S  Oar.  ft  Eir.  1.  *  CartU  v.  Belknap,  0  Waahb.  4SS. 


§  674.  Baarota  for  •absorlbiag  wltn«u.  The  degree  v/  diligence 
m  the  tearch  for  the  subscribing  witnesses  ia  the  same  which  is 
required  in  the  search  for  a  lost  paper,  the  principle  being  the 
same  in  both  caaes.*  It  must  be  a  strict,  diligent,  and  honest  in- 
quiry and  search,  satisfactory  to  the  court,  under  the  circumstances 
of  the  case.  It  should  be  made  at  the  residence  of'  the  witness, 
if  known,  and  at  all  other  places  where  he  may  be  expected  to 
be  found ;  and  inquiry  should  be  made  of  his  relatives,  and  others 
who  may  be  supposed  to  be  able  to  afford  information.  And  the  an- 
swers given  to  such  inquiries  may  be  given  in  evidence,  they  being 
not  hearsay,  but  parts  of  the  res  getta.^  If  there  is  more  than 
one  attesting  witness,  the  absence  of  them  all  must  be  satisfactorily 
accounted  for,  in  order  to. let  in  the  secondary  evidence." 

§  575.  Frocrf  of  ■igiMtiu'e  of  one  wltnMa  saffloieDt.  When  sec- 
ondary evidence  of  the  execution  of  the  instrument  is  thus  ren- 
dered admissible,  it  will  not  be  necessary  to  prove  the  handwriting 
of  more  than  one  witness. '  And  this  evidence  is,  in  general, 
deemed  sufficient  to  admit  the  instrument  to  be  read,^(a)  being 
accompanied  with  proof  of  the  identtiy  of  the  party  sued  with  the 
person  who  appears  to  have  executed  the  instrument ;  which  proof, 
it  seems,  is  now  deemed  requisite,"  especially  where  the  deed  on 

*  Supra,  i  G5S. 

*  The  cues  on  this  aubject  are  Dameroni ;  bat  u  the  ■pplioatian  of  the  mle  ii  a 
matter  in  the  discretion  of  the  judge,  nnder  the  particiJir  cireunutance*  of  each  ease,  it 
i*  thought  mincceflaary  to  encamber  the  work  wttb  ■  perticalar  reference  to  them. 

*  Cunliffe  r.  Sefton,  2  Eut,  183  ;  KbImt  v.  Hsnmer,  18  Conn.  311 ;  Doe  v.  Ustbe- 
way,  3  Allen,  T    "   "" 


1  Adams  e.  Kerr,  1  B.  fe  P.  360  ;  S  PmtOD  on  Abstracts  <rf  Title,  pp.  72,  7S. 

'  Kay  0.  Rniokman,  3  C.  *  ?.  555  ;  Webb  p.  St  Lavrenca,  8  Bro.  P.  C.  «W  ; 

>.  Doughty,  tJuhne.  Caa.  230  ;  Sluby  v.  Champlin,  i  Johns.  461 ;  A'Ums  v.  Kerr,  1  B. 


ft  P.  360 ;  Cunliffo  o.  Seftoa,  2  East,  183 ;  Prince  «.  Blackbam,  3  East,  2S0  ;  Dong- 
laa  e.  Sanderson,  2  Dall.  116  ;  Cooke  v.  Woodrow,  5  Cranch,  13  ;  Hamilton  r.  Uars- 
den,  S  Binn.  4S ;  Powera  e.  HuFerran,  2  S.  ft  R.  44 ;  MuKinder  n.  Littl^ohn,  1  Iradell, 
66.  Some  conrta  have  also  required  proof  of  the  handwriting  of  the  obligor,  in  addi- 
tion to  that  of  the  subscribing  witness ;  but  on  this  point  Che  practice  in  not  Dnifomi. 
Clark  tr.  Courtney,  G  Petets,  319  ;  Hopkins  «.  De  Qratfenreid,  2  Bav,  1S7  ;  Oliphant  v. 
Taggirt,  1  Bay,  256  ;  Irring  v.  Irving,  2  Hay  w.  27  ;  Clark  r.  Saundersnn,  3  Binn.  192 ; 
JacliJion  V.  La  Orange,  19  Johns.  388  ;  Jackson  v.  Waldron,  13  Wend.  178,  18S,  197, 
198,  tmbU.  See  also  Qough  v.  Cedl,  1  Selw.  N.  P.  533.  n.  (7),  (lOth  ed. ).  See  nc 
pra.i»l,  n. ;  Thomas  e,  Tnmley,  8  Rob.  (La.)  208;  Dunbar  n.  Marden,  13  N.  H.  311. 
*  Whitelouk  D.  Huagrove,  1  C.  ft  M.  511.  But  it  fteemn  that  slight  eviiitnce  of  iden- 
tity will  suffice.  See  Nelson  r.  WhittatI,  1  B.  &  Aid.  19 ;  Warren  c  Anderson,  S 
Scott,  384.  See  also  1  Selw.  N.  P.  538,  n.  (7).  (18th  eH.) ;  Phil,  eml  Am.  on  Evid. 
SSI,  n.  (4),  Thie  snbiect  has  recentlv  been  revieired  in  the  cases  nf  Sewell  r.  Evans, 
and  Rodea  b,  Ryde,  4  Q.  B.  623.  In  the  former  caee  which  was  an  action  for  gooda  sold, 
against  WUliam  Stat  Evaiu,  it  waa  proved  that  the  gooda  hui  been  sold  to  a  perwm 
of  that  name,  who  had  been  a  customer,  and  had  written  a  letter  acknowledging  the 

the  attesting  witnesses.     Com.  o.  Caatlea,  torecoverfortheconverslon of  thecbattels, 

9  Gray  (liass.),  121.     So  if  a  pencn.  by  may  give  the  deed  In   evidence  withont 

false  and   fraadulrnt  representations,   in-  proving  its  execution  by  the  attesting  wit- 

dacea  another  to  exchange  certMn  chattela  nesa.     iSkinner  v.  Brigbam,  126  Mass.  132. 
for  a  parcel  of  land,  for  which  he  deliveca  (a)  In  rt  Uair,   12  L.  J.  (n,  s.)  Ch. 

sn  inralid  dead,  the  gnntee.  In  an  action  883,  38  L.  T.  760. 
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its  face  excites  suapiciou  of  fraud.*  The  instrumest  may  also  io 
such  cases  be  read,  upon  proof  of  the  haadwriting  of  the  obligor, 
or  party  by  whom  it  was  executed  ;<'(£)  but  in  this  case  also  it  is 

receipt  of  tlie  goods ;  but  then 
la  tCfl  latter  our,  which  vu  i  „ 
eichangc,  it  ■ppcared  that  a  penwu  of  the 
bill  was  payable,  and  had  drawn  checks,  whiuh  the  cusbiei'  Lnd  paid.  The  caahin'  knew 
the  peraoD  a  hnndwrittng  by  the  checks,  aud  teelificil  that  the  acuepcaDce  vu  in  tba 
aaoie  writing ;  but  he  had  not  paid  any  cheuk  for  eame  time,  and  did  oot  iwiwjDally 
know  him,  and  there  was  do  other  proof  of  his  ideutity  with  the  defendant.  The  court, 
in  both  these  caxea,  held  that  the  eridence  of  identity  was  prima  /aeu  BuScieoL  In 
the  latter  cue,  the  learned  judges  gave  their  reasons  as  follows  :  Lord  Denniau,  C.  J., 
"  The  doubt  raised  here  han  ariseQ  out  of  the  case  of  Whitrlock  r.  Uuegrove  (1  C.  ft 
U.  511  ;  a.  c,  S  Tyrwh.  Stl)  ;  but  there  the  circDlustances  were  different.  The  party 
to  be  fixed  with  liability  was  a  markaman,  and  the  facts  of  the  case  mnde  some  ezpla- 
nation  necessary.  Bat  where  a  person,  in  the  course  of  the  ordinary  triuisactioDS  of 
life,  hag  signed  bis  name  to  aucb  an  instrument  as  this,  1  do  not  think  there  is  an 
Instance  in  which  evidence  of  identity  has  beeu  required,  except  Jones  v.  Jonea  [9  M. 
&  W.  7S).  There  the  name  wss  prored  to  be  very  common  in  the  couuti? ;  and  I 
do  not  aay  that  evidence  of  this  kind  may  not  be  readetrd  nscessary  by  i«iticii]ar 
clrcam stances,  as,  for  instaace,  length  of  time  since  tbe  name  was  signed.  But  in 
cases  where  no  particular  circumstance  tends  to  raise  a  question  as  to  the  party  being  tha 
same,  even  identity  of  name  is  something  from  which  an  inference  may  be  dnwn.  If 
the  name  were  only  John  SiailA,  which  is  of  very  frequent  occurrence,  there  might  not 
be  much  ground  for  drawing  the  conelusion.  But  Bcnry  Thomiu  Ryda,  are  not  so 
unmeroua  ;  and  from  that,  and  the  circumataiices  generally,  then  is  every  reaonn  t« 
believe  that  the  acceptor  and  the  defendaDt  sre  identical.  The  dietum  of  Bolland,  B. 
(8  Tyrwb.  558),  has  been  already  answered.  Lord  Lyndhutst,  C.  B.,  asks  (3  Tyrwh. 
543),  why  the  onui  of  proving  a  negative  in  these  cases  shoald  lie  thrown  upon  tha 
defendant ;  the  answer  is,  because  the  proof  is  so  e^.  He  misht  come  into  court,  aud 
have  the  witness  asked  whether  be  was  the  man.  The  snpposition  that  the  right  oian 
has  been  sued  is  reasonable,  on  sucoant  of  the  danger  a  puty  would  incur,  if  he  served 
process  od  the  wrong  ;  fur,  if  he  did  so  wilfully,  the  court  would  no  doubt  exer- 
cise their  jurisdiction  o(  punishing  for  a  contempt  But  tbe  fraud  is  one  which,  in  tlia 
nu^ority  of  cases,  it  would  not  occur  to  any  one  xt>  commit.  The  practice,  aa  to  |iroof, 
which  has  constantly  prevailed  in  cases  of  this  kind,  shows  how  anlikelv  it  is  that  sach 
frauds  sliould  occur.  The  doubt  now  suggested  has  never  been  raised  before  the  lata 
esses  which  bsve  been  referred  to.  The  observation!  of  Lord  Abinger  and  Alderaon, 
B.,  in  Onenshields  d.  Crawford  (9  M.  &  W.  311),  apply  to  thia  case.  -The  tnnsac- 
tions  of  the  world  could  not  go  on,  if  such  an  objection  were  to  prevail.  It  is  anfortn- 
Date  that  tbe  doubt  should  ever  have  been  raiseil  \  and  it  is  best  that  we  ahould  awe«p 
it  away  as  soon  as  we  can.'"  —  Patteson,  J. :  "  I  concur  in  all  that  bus  been  said  by 
my  lord.  And  the  rule  always  laid  down  in  books  of  evidence  agrees  with  oar  preBrnt 
decision.  Tbe  execution  of  a  deed  has  always  been  nroTed,  by  mere  evidence  of  th« 
Bnl>3cribiug  witness's  handwriting,  it  he  wu  dead.  The  party  executtng  an  iostm- 
ment  may  liave  changed  his  residence.  Must  a  DUintiff  show  where  he  lived  at  the 
time  of  thr!  execution,  and  then  trace  him  through  every  change  of  baliilation,  until 
he  is  »en-ed  with  the  writ  f  No  such  necessity  can  be  imposed.  '  —  'WilliamB,  J.  ;  "I 
am  of  the  same  opinion.  It  cannot  be  said  here  there  waa  not  aome  evidence  of  iden- 
tity. A  man  of  the  defendant's  name  had  kept  money  at  tbe  branch  bank  ;  and  this 
acceptance  ia  proved  to  he  his  writing.  Then,  is  that  man  the  defendant  I  'That  it  ia  a 
person  of  tbe  same  name  is  some  evidence,  until  another  party  ia  pointed  out  who  might 
have  been  the  acceptor.  In  Jones  r.  Jones  (9  M.  &  W.  75),  the  same  proof  was 
relied  upon  ;  snd  Lord  Abinger  said  :  'The  argument  -for  the  plaintiff  might  be 
correct  if  the  case  had  not  introduced  the  existence  of  many  Hugh  Jonesea  in  the 
neighborhood  where  the  note  was  made.'  It  appeared  that  the  name  Ungh  Jonea,  in 
the  particular  pert  of  Wnles,  wss  so  common  as  hsrdly  to  be  a  name  ;  so  that  a 
doubt  was  raised  on  the  evidence  by  eroaa-examination.  That  is  not  so  hen ;  and 
therefore  tbe  conclusion  must  be  different." 

1  Brawn  V.  Kimball,  25  Wend.  2G9. 

*  In  Jackson  n.  Waldmn,  13  Wend.  178,  1S8,  IM,  197,  pnwf  of  the  haudirriting 
(i)  Jones  v.  Bobert^  St>  He.  37S. 
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conceived,  that  Uie  like  proof  of  the  identity  of  the  party  should 
be  required.  If  there  be  no  subscribing  witness,  the  instrument 
is  snfficieutly  proved  by  any  competent  evidence  that  the  signature 
is  geiiuine.*(c) 

§  576.  Proof  bjr  oomparlaon  of  bandwiltlaKs.  In  considering  the 
proof  of  private  writings,  we  are  naturally  led  to  consider  the 
subject  of  the  comparison  of  handt,  upon  which  great  diversities 
of  opinion  have  been  entertained.  This  expression  seems  for- 
merly to  have  been  applied  to  every  case,  where  the  geauinenesa 
of  one  writing  was  proposed  to  be  tested  before  the  jury,  by  com- 
paring it  with  another,  even  though  the  latter  were  an  acknowl- 
edged autograph;  and  it  was  held  inadmissible,  because  the  jury 
were  supposed  to  be  too  illiterate  to  judge  of  this  sort  of  evidence ; 
a  reason  long  since  exploded.'  All  evidence  of  handwriting,  ex- 
cept where  the  witness  saw  the  document  written,  is,  in  its  na- 
ture, comparison.  It  is  the  belief  which  a  witness  entertains, 
upon  comparing  the  writing  in  question  with  its  exemplar  in  his 
mind,  derived  from  some  previous  knowledge.  *  The  admissibility 
of  some  evidence  of  this  kind  is  now  too  well  established  to  be 
shaken.  It  is  agreed  that,  if  the  witness  has  the  proper  knowl- 
edge of  the  party's  handwriting,  he  Tixiy  declare  his  belief  in  re- 
gard to  the  genuineness  of  the  writing  in  question.  He  may 
also  be  interrogated  as  to  the  circumstances  on  which  he  founds 
his  beliei'  The  point  upon  which  learned  judges  have  diEfered 
in  opinion  is,  upon  the  source  from  which  this  knowledge  is  de- 
rived, rather  than  as  to  the  degree  or  extent  of  it. 

§  d7T.  Suas  Bnbjeat.  There  are  two  modes  of  aequiring  this 
hwmledge  of  the  handwriting  of  another,  either  of  which  is  uni- 
versally admitted  to  be  sufficient,  to  enable  a  witness  to  testify  to 
its  genuineness.     The  first  is  from  having  seen  him  write.     It  is 

of  the  obligor  was  held  not  re^ralarly  to  1m  oBsied,  onlen  th«  part;  waa  nnable  to 
prove  tbe  hiiidwritiDe  of  the  witness.  Bat  in  Valentine  v.  Piper,  23  Pick.  90,  proof 
of  the  handwriting  of  the  party  tia»  esteemed  more  satiafactor;  than  that  of  the  wit- 
neases.  The  order  of  the  proofs,  howeTer,  is  a  matter  resting  enttrel]'  in  the  discre- 
tion of  the  court.  , 

■  Pollen  V.  HntcBinsoD,  12  Shepl.  219. 

1  The  admission  of  evidence  hy  comparison  of  handt,  in  Col.  Sidney's  Case,  9 
Howell'i  St.  Tr.  467,  was  one  of  the  gronnda  of  rewming  bin  attainder.  Yet,  though 
it  clearly  appears  that  his  handwriting  was  proved  by  two  witDeeees,  who  had  seen 
him  write,  and  by  a  third  who  had  paid  bills  purporting  to  hare  been  indorsed  by 
him,  this  was  held  illegal  evidence  in  a  criminal  case. 


(f)  Leflerts  P.  State,  49  N.  J.  L.  37.    If  to  connect  the  paper  with  the  person  whose 

the  paper  is  printed,  with  a  name  printed  name  is  so  si^ea.     Bisyley  v.  Kelly,  25 

as  a  signaturr,  there  must  be  some  proof  Minn.  ISO. 
VOL.   J. — 4S 
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held  sufficient  for  this  pnrpose,  that  the  witness  has  seen  him 
write  but  once,  and  then  only  his  name.  The  proof  in  such  case 
may  be  very  light ;  but  the  jury  will  be  permitted  to  weigh  it.  ^  (a) 
The  tecond  mode  is,  from  having  teen  letters,  bills,  or  other  docn- 
ments,  purporting  to  be  the  handwriting  of  the  party,  and  baring 
afterwards  perionally  communicated  with  him  respecting  them ;  (b) 
or  acted  upon  them  as  his,  the  party  having  known  and  acquiesirod 
in  such  acts,  founded  upon  IJieir  sapposed  genuineness;  or,  by 
such  adoption  of  them  into  the  ordinart/  butineti  trantaction*  cd 
life,  as  induces  a  reasonable  presumption  of  their  being  his  ovn 
writings ;  evidence  of  the  identity  of  the  party  being  of  coarse 
added  aliunde,  if  the  witness  be  not  personally  acquainted  with 
him. '(c)    In  both  these  cases,  the  witness  acquires  his  bnowl' 

1  Gurells  c.  AlnzBnder,  4  Eap.  S7.  In  Powell  v.  Ford,  2  St&rk.  101,  the  vitncv 
had  never  aasD  the  defendant  write  hit  Chrutian  Dame;  but  only  "IL  ford,"  and 
then  bnt  once  ;  whereas  the  aoce|)taDce  of  the  bill  in  qneattoa  was  writtaii  with  both 
the  CbriatlAD  and  raniome  at  full  length  ;  and  Lord  Kllenborough  tboojfht  it  not 
■uScient,  aa  the  wituitai  had  no  perfect  exempUr  of  the  ligDatiire  in  hU  miud.  Bat 
in  Lewia  n,  Suiio,  1  M.  &  Hklk.  89,  where  the  lifnature  wa«  "  L.  6.  Sapiu,"  uid 
the  witDsM  had  seen  him  write  serend  times,  but  ^waja  "  Ur.  Snpio,"  Lord  Ten- 
tetden  held  it  infflcient.  A  witness  has  also  been  permitted  to  speu  aa  to  the  geo- 
aioeneasof  a  peraon'a  mark,  rrum  harinA  aeen  it  affixed  bj  him  on  seTeral  oorasiaiUL 
George  d.  Surrey,  1  H.  &  Halk.  CIS.  Bat  where  the  knowledge  of  the  handwriting 
baa  beeo  obtained  hj  the  witness  tnta  aeeiiig  the  party  write  hi*  name  for  tJiat  pur- 
pcti,  after  the  commencement  of  the  suit,  the  evidence  is  held  inwlmisaible.  Stransv 
B.  Searle,  1  Eap.  14.  See  alw  Page  s.  Homaua,  2  Sliepl.  178.  In  Slaymiker  t.  Wil- 
■on,  1  Penn.  216,  the  depontion  of  a  witneea,  who  swore  poaitiTely  to  her  Tathei's 
hand,  was  rejected,  becaose  she  did  not  say  ketc  she  knew  it  to  be  his  hand.  Bat  in 
Moody  «.  Bowell,  17  Pick.  190,  anch  eridi-AOe  wasTery  properly  heldsnfficient,  on  the 
gronnd  that  it  was  for  the  other  party  to  ei[ilor«  ttie  sonrces  of  the  deponent'i  knowl- 
edge, if  he  was  not  satiified  thst  It  waa  mfficient. 

*  Doe  0.  Snckermore,  S  Ad.  A  El.  731,  per  i^atteson,  J.  ;  Lord  Fenan  r.  Sbiriey, 
Fltig.  195  ;  Carey  r.  Pitt,  Peake'a  ETid.  App.  SI  ;  Thorpe  «.  Qisbnne,  2  C.  ft  P.  SI ; 
Harrington  v.  Fry,  Ry.  A  H.  90 ;  Com.  v.  Carey,  2  Pick.  17  ;  Johnaon  v.  DaTenie,  IB 
Johns.  1S4  ;  Ban  v.  Harper,  Holt's  Cas.  420  ;  Pope  e.  Askew,  1  Iredell,  IS.  If  a 
letter  has  been  sent  to  the  adrerte  party,  by  post,  and  an  answer  received,  the  answer 
ma;  be  read  in  evidence  without  proof  of  the  handwriting.  Ovenaton  v.  Wilaon,  3  C. 
A  K.  1  ;  ntpra,  S  G73  a;  Kinney  v.  Flynn,  2  B.  I.  S19  ;  UcSonkey  d.  Gaylord,  I 
JoDW,  Uw(N.  C),  94. 

(a)  Pepperv.  Bamett,  32  Oratt.  (Va.)  not  a  oompetent  witness  to  teatif;  to  tbt 

40G  ;  Bowman  v.  Sanbom,  36  N.  H.  S7  ;  handwriting  oT  Each  peraon,  if  it  anpean 

Hopkins  «.  Megqnira,  SG  He.  78  ;  Weat  that   some   of  the   chscka  so  nud  wen 

V.  State,  2  N.  J.  L.  212.    Before  being  ad-  forged,  and  that  the  witnets  paldTalike  tba 

mitted  to  testify  as  to  the  genuioeness  of  fotgad  and  genuine  chacka.     Bri^iam  9. 

a  coatrovertod  signature  from  bis  knowl-  Petets,  1  Gray,  139,  116,  146.     A  witntas 

edge  of  the  handwriting  of  the  party,  a  who  has  done  bumness  with  the  maktr  of 

witness  onght,   beyond   all   qnestion,   to  the   note,  and  seen  him  write,   btU  im/jr 

have  seen  tne  party  write,  or  be  conver.  linee  tht  dal«  of  the  deputed  note,  may 

sant   with    his    acknowledged   signature,  nevertheless  give  his  opinion  in  reard  t« 

The  teller  of  a  bank,  who  as  soch  has  paid  the  genninenesa  (tf  the  note,  the  olgectitHi 

many  checks  purporting  to  be  drawn  by  a  going  to  the  weight  and  not  to  the  eom- 

pebion  who  has  a  deposit  account  with  the  petency  of  the  evidence.   Keith*.  I^thn^ 

bank,  but  hae  not  seen  him  write,  if  tbe  10  Cush.  iG3. 

testimony  shows   nothing   ftirtber.    Is   a  (b)  Pearson  v.  HcDaniel,  SS  Ga.  100. 

oompntent  witness   to  testify  u   to   the  (e)  Sill  r.  Reese,  47  Cal.  394  ;  Sniti*- 

bandwritiug  of  such  petwm  ;   hot  he  ia  wood  v.  Weir,  SO  Cal.  ISO.    In   HcEeoM 


edge  by  his  own  obaerration  of  facts,  occurring  unaer  his  own  eye, 
and,  which  is  especially  to  be  remarked,  without  having  regard 
to  any  particular  person,  case,  or  document. 

§  578.  SBine  lubjcot.  This  rule,  requiring  personal  knowl- 
edge on  the  part  of  the  witness,  has  been  relaxed  in  two  eaaet. 
(1. )  Where  writings  are  of  such  antiquity,  that  living  witnesses 
cannot  be  had,  and  yet  are  not  so  old  as  to  prove  themselves.' 
Here  the  course  is,  to  produce  other  documents,  either  admitted 
to  be  genuine,  or  proved  to  have  been  respected  and  treated  and 
acted  upon  as  such,  by  all  parties;  and  to  call  experts  to  compare 
them,  and  to  testify  tiieir  opinion  concerning  the  genuineness  of 
the  instrument  in  question.'  (2.)  Where  other  writings,  admitted 
to  be  genuine,  are  already  in  the  case.  Here  the  comparison  may 
be  made  by  the  jury,  with  or  without  the  aid  of  experts.  The 
reason  assigned  for  this  is,  that  as  the  jury  are  entitled  to  look  at 
such  writings  for  one  purpose,  it  is  better  to  permit  them,  under 
the  advice  and  direction  of  the  court,  to  examine  them  for  all  pur- 
poses, than  to  embarrass  them  wiUi  impracticable  distinctions,  to 
the  peril  of  the  caii8e.^(a) 

'  Supra,  t  570. 

*  See  20  Lan  Mag.  383  ;  Bruno  v.  JUwUngs,  7  East,  282  ;  Uorawood  u.  Wood,  14 
EMt,  S2S  ;  Gonld  ■>.  Jonea,  1  W.  BL  38i  ;  Doe  v.  Tarver,  Rj.  A  M.  113  ;  JaeluoD  v. 
Brooka,  S  Wend.  429. 

*  See  20  Law  Mag.  319,  S23,  324  ;  Griffith  u.  WiUianu,  1  C.  ft  J.  47  ;  Solita  e.  Yar- 
row, 1  M.  &  Rob.  133  ;  Rei  u.  Hargaa,  Id.  134,  n.  ;  Doe  n.  Nevton,  6  Ad.  &  £1.  514 ; 
Bromage  t>.  Rice,  7  C  &  P.  G4S  ;  Hammond'i  Case,  2  Graenl.  S8 ;  Waddington  ■>. 
Couaiua,  7  C.  &  P.  595. 

V.  Barnes,  lOS  Mae*.  344,  it  waa  held  that  ttsndard.     See  alw  Blair  v.  Palham,  118 

a  letter  received  bj  the  witneKi,  purport-  Masi.  420. 

ing  to  be  rroiD  tba  testator,  io  reply  to  a  (a)  United  States  c.  Chamberlain,  12 
letter  aeat  to  him  by  the  witness,  cannot  Blatchf.  C.  C.  8»0  ;  Brobiton  o.  Cahill, 
be  useJ  as  a  standard  of  comparison,  with-  S4  III.  35S  ;  Miles  n.  Loomia,  10  Hun 
out  further  proof  of  itofluthaBllcicy.  But  <S'.  Y.J,  S72,  s.  o,  75  N.  Y.  288;  Vau 
cf.  Burress  ».  Com.,  27  Gratt.  (Vs.),  934.  Wyok  r.  Mcintosh,  4  Kem.  (N.  Y.)  430; 
In  Cam.  v.  Cos,  115  Hasa.  481,  it  wsa  Moore  v.  United  States,  91  U.  8.  270; 
held,  that  the  question  of  the  sdmissibilit^  Bank  of  Houghtou  v.  Robert,  41  Mich.  709. 
of  a  paperoEferid  as  agtandard  of  couipan-  A  referee  may  also  make  such  compari- 
son IS  tat  the  judge,  and  his  decision  is  son.  Hunt  «.  Liiwless,  7  Abb,  N.  Caa, 
finst  so  far  as  it  is  B  question  of  fact ;  laid  113.  Eren  though  the  signature  in  dis- 
th^  exceptions  to  ita  admissibility  will  puts  is  on  ■  paper  which  hae  been  lost, 
not  be  snstaitied,  unless  it  clearly  appears  experts  who  Ksd  seen  the  signalare  and 
that  there  was  some  erroneoae  application  compared  it  with  writings  slreadj  in  the 
of  the  principles  of  law  to  the  facta  of  the  case  have  been  allowed  to  teatifr.     Abbott 


eaaa.     In  this  case,  a  note  signed  bv  the  v.  Coleman,  22  Kana.  2S0.     if  the  docn- 

partr,  whose  signature  was  contested,  was  ment  containiog  the   disputed  signatur* 

pat  in.   The  signature  alone  was  admitted,  cannot  be  brought  into  court,  a  competent 

From  the  similarity  of  the  letter*  "Jan."  witness,   who  has  seen  and  examined  it, 

in  the  date  to  the  Istteis  "  Jsm"  in  the  may  testify  as  to  ita  genuineness.     Snyer 

name,  the  prosecuting  officer  was  allowed  v.  Giossop,  2  E.x.  109.     If  it  can,  opinion 

to  argue  that  "  Jan."  wsa  also  in  the  hand-  fonnded  on  its  examination  out  of  court  it 

writing  of  the  •Ufendaiit,  and  to  use  those  inodminsihle.     Fitiwaltsr  Peer.  Case,   10 

Isttera  in  the  date  thus  proved  as  another  CL  ft  Fin.  198. 
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§  579.  Buna  sDbjaat.  A.  third  mode  of  acquiring  knowledge  of 
tiie  party's  handwriting  was  proposed  to  be  introduced  in  the  case 
of  Doe  V.  Suckermore;*  upon  which,  the  learned  judges  being 
equally  divided  in  opinion,  no  judgment  was  giren;  namely,  by 
first  satisfying  the  witness,  by  some  information  or  evidence  not 
fallil:^;  under  either  of  the  two  preceding  heads,  that  certain 
papers  were  genuine,  and  then  desiring  the  wi^ess  to  study 
them,  so  as  to  acquire  a  knowledge  of  the  party's  handwriting, 
and  fix  an  exemplar  in  his  mind ;  and  tiien  a^ing  him  hia  opinion 
in  regard  to  the  disputed  paper;  or  else,  by  offering  such  papers 
to  the  jury,  with  proof  of  their  genuinenesB,  and  then  asking  the 
witness  to  testify  his  opinion,  whether  thme  and  the  disputed 
paper  were  written  by  the  same  person.  This  method  supposes 
the  writing  to  be  generally  that  of  a  stranger;  for  if  it  is  that  of 
the  party  to  the  suit,  and  is  denied  by  him,  the  witness  may  well 
derive  his  knowledge  from  papers,  admitted  by  that  party  to  be 
genuine,  if  such  papers  were  not  selected  tier  fabricated  for  the 
occasion,  as  has  already  been  stated  in  the  preceding  section. 
It  is  obvious,  that  if  the  witness  does  not  speak  from  his  own 
knowledge,  derived  in  the  first  or  second  modes  before  mentioned, 
hut  has  derived  it  from  papers  shown  to  him  for  that  purpose,  the 
production  of  these  papers  may  be  called  for,  and  their  gennine- 
nesB  contested.  So  that  the  third  mode  of  information  proposed 
resolves  itself  into  this  question  j  namely,  whether  documents, 
irrelevant  to  the  issues  on  the  record,  may  be  received  in  evidence 
at  the  trial,  to  enable  the  jury  to  institute  a  comparison  of  bands, 
or  to  enable  a  witness  so  to  do.' 

§  580.  Bams  snbjeot.  In  regard  to  admitting  such  evidence, 
upon  an  examination  in  chief,  for  the  mere  purpote  of  enabling  the 
jury  to  judge  of  the  handwriting,  the  modem  English  decisions 
are  clearly  opposed  to  it^     For  this,  two  reasons  have  been  as- 


*  6  Ad.  4  EL  70S.  In  thi«  eaM,  >  defendant  in  qectment  prodneed  a  will,  ud,  on 
ana  day  of  ths  trial  (which  lasted  wysral  days),  called  su  attesting  vitncn,  who  nron 
that  the  attmtation  wa«  his.  On  bis  cTOM-Bxarai nation,  two  lifinBtDraB  to  deposition^ 
reapecting  the  nme  will,  in  an  ecclesiaiitical  court,  and  saTeral  other  rienatarea,  w«n 
ikowa  toliim  (none  of  thane  being  in  evidence  fir  any  other  parpoM  of  the  cmim).  Mid 
he  stated  that  he  belieTed  them  t«  be  bia.  On  the  following  day,  the  plaintiff  tuidend 
a  witneee,  to  proTe  the  attestation  not  to  be  genuine.  The  witneaa  waa  an  inspector  at 
the  Bank  of  England,  and  had  no  knowled^  of  the  handwriting  of  the  eappoaed  atteat- 
' '■' — oept  from  having,  prerioosTy  to  the  trial  and  again  between  the  twi> 

.  tne  eignatiinia  admitted  by  the  attesting  —J'-—  — i.!"i>  ..i™;—;™.  k. 

jonrL    Ter  Lord  Denman,  C.  J.,  and  Wil 

raceivable  ;  per  Patteson  and  Coleridge,  JJ.,  it  waa  not 

*  See  5  Ad.  &  El.  7M,  per  Patteeoa,  .r. 
'  Bromage  e.  Rice,  7  C.  &  P.  548  ;  Waddington  v.  CoosinB,  Id.  S9B  ;  Doe  «.  Hew< 

ton,  5  Ad.  &  El.  Hi  :  Hnghes  o.  Eosfrs.  g  M.  &  W.  123  ;  Oriffits  v.  I-nrj,  11  A>1.  ft 
BL  S23 ;  The  Fitxwalter  Peerage,  10  CI.  &  Kin.  I9S  ;  Krgiua  v.  Barber,  1  Car.  ft  Eie. 


signed :  namely,  firat,  the  danger  of  fraud  in  ike  lehetion  of  the 
writings  offered  as  specimens  for  the  occasion;  and,  secondly, 
that,  if  admitted,  the  genuineness  of  these  specimens  may  be  con- 
tested, and  others  successively  introduced,  tn  the  infinite  multi- 
plication of  collateral  iaiuea,  and  the  subversion  of  justice.  To 
which  may  be  added  the  danger  of  surprise  upon  the  other  party, 
who  may  not  know  what  documents  are  to  be  produced,  and,  there- 
fore, may  not  be  prepared  to  meet  the  inferences  drawn  from  them.' 
The  same  mischiefs  would  follow,  if  the  same  writings  were  in- 
troduced to  the  jury  through  the  medium  of  experts.^ 

§  581.  Stuiw  aobjoot.  But,  with  respect  to  the  admission  of 
papers  irrelevant  to  the  record,  for  the  sole  purpose  of  creating  a 
standard  of  comparison  of  handwriting,  the  American  decinions 
are  far  from  being  uniform.^  (a)     If  it  were  possible  to  extract 

4B4.  Sse  >lw  Regius  v.  Hurjih;,  1  Armstr.,  HacaTtn.,  &  Ogli,  20*  ;  RasiDB  v.  Cald- 
well, Id.  82i.  But  where  a  oitneM,  upon  hia  examiiiatiaD  in  cbM,  stated  hu  opinioa 
that  a  tignatora  was  not  genuine,  beonse  he  had  neTer  seen  it  Bigned  R.  H.,  but 
always  B.  W.  H.,  it  wa«  held  proper,  on  croaa-examinatioQ,  to  ahow  him  a  paper 
■igned  R.  H.,  and  uk  him  if  it  was  gennine,  thongli  it  waa  not  connected  wito  tha 
eansa,  and  he  answering  that,  in  hia  opinion,  it  wu  bo,  it  waa  held  proper  further 
to  aak  him  whether  he  would  now  ny  that  be  bad  never  seen  a  gennine  ngnatura  of  the 
[wrt;  without  the  initiala  B,  W.  ;  the  object  being  to  teat  the  value  of  the  witnesa'a 
o^nion.     Younge  v.  Honner,  1  Car.  k  Eir.  Gl ;  s.  c.  2  M.  &  Rob.  586. 

'  Phil.  &  Am.  on  Evid.  700,  701.  See  the  Law  Beview,  No.  t,  for  Augnat,  1845, 
pp.  285-304,  where  this  aubject  is  more  tullj  discussed. 

*  Experts  are  received  to  testify,  whether  the  writing  ia  a  raal  or  a  feigned  hand, 
and  may  compare  it  with  other  wntinga  already  in  evidence  in  the  eaose.  Revett  e, 
Braham,  4  T.  R.  407  ;  Hammond'e  Cose,  2  Greenl.  83  ;  Moody  o.  Rowell,  17  Pick. 
490  ;  Commonwealth  e.  Carey,  2  Pick.  17  ;  Lyon  v.  Ljman,  9  Conn.  55  ;  Hnbley  v. 
Tonhome,  7  3.  &  R.  186  ;  Lod^  t>.  Phipher,  11  S.  &  R.  333.  And  the  court  will 
determine  whether  the  witneaa  w  or  ia  not  an  expert,  before  admitting  him  to  testify. 
State  V.  Allen,  1  Hawks,  0.  But,  npon  thie  kind  of  evidpoce,  learned  jndgea  are  of 
opinion  that  very  little  if  any  reliance  ought  to  be  placed.  Sea  Doe  v.  Suclcemore,  6 
Ad.  &  El.  751,  per  Ld.  Deoman ;  Gnmey  v.  Langlanda,  5  B.  Ji  Aid.  SSOi  Bez  o.  Cator 
4  Esp.  117  ;  The  Tracy  Peerage,  10  CI.  A  Fin.  164.  In  People  v.  Spooner,  1  Denio, 
848,  It  waa  held  iaadmiasible.  Where  one  writing  crosses  another,  an  expert  may 
testify  which,  in  his  opinion,  waa  the  first  made.  Cooper  ■>.  Bockett,  4  Moore,  P.  C. 
Cas.  433.     Tha  nature  of  the  evidence  of  experts,  and  whether  they  an  to  be  regarded 


n  Evidence  in  Criminal  Ctaca  (Traits 
de  la  Freuve  en  Hatiire  Criminelle),  ch.  xzvi 

'  In  New  York,  Virginia,  and  Korth  Carolina,  the  English  mla  ia  adopted,  and 
inch  testimony  ia  i^aeted.     Jackson  v.  Phillips,  9  Cowen,  94,  112  ;  Titford  v.  Enott, 

(a)  In  Bfaaaaehoaetta,  anch  papera  are  I^   clear,    direct,  and  strong  testimony 

admitte(lifagreed,ot  proved  iiy  clear  and  (Rowell  b.  Fuller,   59   Vt  691;  Adams 

undoubted  proof,  to  be  gennine.     Coatello  «.   Field,    21    Vt.    256),   and   in   Fenn- 

c.  Crowell,  133  Mass.  352)  s.  c.  189  Ho.^  aylvaiiia  if  agreed  to  be  genuine,  and  per- 

SeO  ;  Com.  e.  Nefus,  135  Mass.  533.    This  hap*  if  proved  to  be  ao.      Power  v.  Frick, 

is  the  rule  in  Tsias  (Phillips  v.  State,  S  3  Grant's  Caa.  306  ;  Clayton  v.  Siebert,  3 

Tex.  App.  364 ;  Hatch  o.  State,  Id.   SS4},  Brawst.  176.     But  they  are  not  admitted 

and   Ohio  (Bell  v.  Brewster,  44  Ohio  St.  In  New  York  (Randolph  v.   Looghlin,  48 

698 ;  Bragg  v.  Colwell,  19  Ohio  St.   407  ;  K.  Y.  450 ;  Hynee  o.  UcDennott,  T  Abb. 

Pavey    v.     Pavey,    30     Id.     600] ;    and  N.  Cas.  98  ;  aee  now  however  Stat.  ISSO, 

they    are     admitted     In      Termont      if  c.  36),  Indiana  (Jones  v.  State,    SO   Ind. 

»gnei  to   be  gennine,   or    if  proved  m  241X  IlUnoii  (Jnmperts  n.  People,  21  IlL 
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from  the  conflicting  judgmentB  a  rule,  which  would  find  sap- 
port  from  the  majority  of  them,  perhaps  it  would  be  found  not  to 

S  Jolmt.  Cm.  211 ;  People  v.  Spooner,  1  Donio,  S43 ;  Rowt  «.  Kite,  1  Leigh.  219  ; 
Slate  V.  Allen,  1  Hawks,  6  ;  Pope  v.  Aakew,  1  Imlell,  16.  in  UisuchoMtt^  Hum, 
and  Connecticat,  it  Beeme  to  have  become  the  Httled  practioe  to  ftdmit  an;  jiapen  to 
thejnry,  whether  relevant  to  the  i«ne  or  not,  for  the  pnrpose  of  cumparuon  of  the 
handwriting.  Homer  v.  VT»nii.  II  Masi.  SOB  ;  Mooiljr  tr.  Itowell,  17  PieV.  490  ;  Kich- 
ardsoii  v.  Newcomb,  21  Pick.  315  ;  Hammonil's  Cnaa,  2  Grwnl.  S3  ;  Ljon  «.  Lyman, 


0  doabt.  Baker  b.  Hainei,  S  Wbut.  XS4  ; 


STB),  Eentnck;  (Hawkins  v.  Grimes,  IS  discaned  with  Kreat  clearueM  in  a  trcent 
B.  Mon.  2SS),  AUhema  (Eirkaej  n.  Kirk-  case  in  Haine.  State  v.  Thompson,  80  Me. 
ley,  41  AU.  626  ;  Willum*  r.  State,  61  19S.  In  that  case  the  defendant  wu  tried 
III.  S3},  Missauri  {State  v.  Clinton,  67  Ho.  dpod  an  indictment  for  libel.  In  tlie  trial 
3S0],  Tennea«ee  (Kannon  v.  Galloway  2  of  the  case  the  government  offered  rertain 
Boxt.  230;  Clark  v.  RbcHles,  2  Heiak.  20S),  writingi  as  being  in  the  handwritinft  of 
Mnirland  (Tome  v.  Parkeisbarf;  Branch  the  defendant,  for  the  parpoae  of  being 
R.  R.  Co.,  S9  Hd.  36),  or  Wisconain  used  aa  netandardof  csmpanaon.  T«d  «it- 
(HaileCoQ  V.  Union  Bank,  83  Wia.  34  ;  neaaes,  claiming  to  have  seen  the  defen- 
State  V.  Hilter,  47  Id.  530).  It  has  been  dant  write,  and  to  be  acquainted  with  his 
held  that  a  paper  proposed  to  be  aafA  aa  a  handwriting,  were  introduced  to  testify 
standard  cannot  be  proved  to  be  an  orisi-  that  the  writings  thus  offered  were  in  the 
nal  and  a  genuine  signature  merely  by  the  handwriting  of  the  defendant.  Thereupon 
opinion  of  a  witness  that  it  is  so  ;  anch  the  court  admitted  the  writing,  for  the 
opinion  being  derived  solely  from  his  gen-  porpoee  for  which  thev  were  offered, 
eral  knowledge  of  the  handwriting  of  the  against  the  defendant's  objection.  After- 
peraon  whose  signature  it  purport^  to  be.  warda,  during  the  tris],  eipeK  testimony 
Com.  «.  Eastmai),  1  Cuah.  IBS,  217  ;  Har-  was  introduced  liy  the  government,  and 
tin  «.  Mspllro,  7  Gray,  177  ;  Bacon  «.  these  writings  were  osed  by  them  as  a 
WtUiamt,  IS  Gray,  G26,  but  this  question  staniUrd  of  comparison,  to  which  the  de- 
ls in  the  discretion  of  the  trial  judge,  see  fendant  also  objected.  To  the  ruling  and 
mfra.  An  expert  may  testify,  whether  decision  of  the  court  admitting  the  writ- 
in  his  opinion  a  signatote  is  a  seouine  ings  as  a  standard  of  comparison,  and 
one  or  simolatail,  althongh  he  has  no  their  nsa  by  experts,  the  defendant  ex- 
knowledge  of  the  hondwritiag  of  the  cepted  ;  and  the  conrt  stys:  "  The  rule  in 
party  whose  signature  it  is  claimed  to  be.  England  is  now  the  same  as  fn  Hassachn- 
Withee  c.  Rowe,  46  Ha.  G71.  The  qucs-  setts  snd  Vermont.  For  centurin,  how- 
tion  of  the  genuinenss*  of  ^e  sigoature  to  ever,  it  was  otherwise,  and  ibe  Engtlsli 
he  used  as  a  compariaen  is  not  one  for  the  coarls  denied  the  admissibility  of  such 
jury  but  for  the  <^rL  The  conrt  should  testimony  altogether,  nntil  1854,  when 
determine  whether  the  signstare  is  s  geou-  Parliament,  by  17  and  18  Victoria,  c  1S5, 
ine  one  or  not;  if  not  genuine,  exclude  passed  what  is  known  as  'The  Common 
it  from  Che  jury  ;  if  genuine,  let  it  be  used  Law  Procedure  Act,'  which  provides  that 
by  them  io  comparison  with  the  disputed  'comparison  of  a  dispoted  writing  with 
one.  It  is  the  better  mle  that  the  court  any  writing  proved  to  the  satisfaetioD  of 
should  determine  the  question  as  'i  pre-  the  judge  to  be  genaine,  shall  be  permitted 
lininary  one,  and  not  perplex  the  jnry  to  be  made  by  witnesses  ;  and  such  writ- 
w)*h  so  many  qnestions  as  would  arise  lugs,  and  the  evidence  of  the  witnesses  le- 
wh  *e  s  party  wished  to  use  a  great  many  specting  the  sane,  may  be  sobmittnl  to 
tigt  stores  by  way  of  cnrnparisoD :  Costeto  the  court  and  jury  as  evidence  of  the  geou- 
«.  Crowell,  189  Mass.  500 ;  Com.  r.  Coc^  inenesa,  or  otherwise,  of  the  writing  in 
116  Mass.  481 ;  Rowell  o.  Fuller,  59  Vt.  dispute.'  Under  this  rule,  when  any 
691.  The  qnestioDs  involved  in  this  rnle  writing  is  proved  to  be  gennine  to  the 
of  admitting  standanls  of  comparison  were  aatishction  of  the  pieaiding  jndg^  it  shall 


extend  beyond  this :  that  Buoh  papers  can  be  offered  in  evidence 
to  the  jury,  only  when  no  collateral  issue  can  be  raised  concern- 
be  admitted  *s  %  *tand*rd  of  comparison,  in  Vermont,  in  tlie  case  of  Rowell  t>.  Ful- 
By  the  English  rule  uuder  thia  atatat«  the  ler,  69  Vt.  601, slreody  cited,  it  wui  iuaiated 
jury  need  not  conaidBr  or  inquire  into  the  in  Brgnmsnt  that  the  eridence  was  legally 
genuiiisneaa  of  the  writing  inti-otluced  for  inautUcient  to  warrant  the  court  ia  adiuit- 
the  purpose  of  coniparisoii,  as  the  Btatate  ting  the  standard  in  evidence  aa  genuine  ; 
obviateH  the  necesaity  of  any  such  inquiry,  but  the  court  say,  that  while  great  rare 
and  make*  the  finding  of  the  judgu  con-  should  be  taken  that  the  stanilatd  of  coiu- 
ciusive  ou  that  point.  In  the  light  of  the  parieou  should  be  genuiae,  yet  any  evt< 
authoritiss,  and  the  decisions  in  those  ju-  dence  pertinent  to  the  iasae  is  odinissible. 
riidictiona  where  the  same  rule  prevails  aa  In  the  case  under  consideratiou  there  waa 
ia  tbis  State,  in  relation  to  proof  of  hand-  the  testimony  of  two  witnesses  who  xtati-d 
writing  by  cotnpariiion,  we  believe  the  their  knowledge  of  the  heudwriting  of  the 
rule  adopted  by  them,  upon  the  question  specimens  offered,  and  that  the  haudwiit- 
by  whom  the  gcnuineueaa  of  the  standard  ing  was  that  of  tlje  deleudant.  It  wna 
is  to  be  determined,  U>  be  the  more  correct  apon  this  evidence  that  the  court  admitted 
and  satisfactory  one.  Notwithstanding  the  aame  as  a  standard  of  compariaon,  and 
that,  however,  there  are  courts  of  high  for  no  other  purpose  as  stated  by  the  court, 
standing,  and  for  whose  deciaions  ws  have  and  aa  the  eicfptions  themselves  allow, 
great  respect,  which  have  adopted  a  dif-  The  decision  of  the  judge  preaidiog  waa 
ferent  rule,  and  which  bold  that  the  jnry  based  upon  certain  elements  of  fact,  aa  to 
should  ultimatelj  pass  npon  the  question,  whether  the  specimens  of  writing  were 
Such  is  the  rule  in  Hew  Hampshire,  where,  sufficiently  proved  to  have  been  writteD 
as  it  ia  well  understood,  the  doctrine  of  by  the  defendant  to  allow  them  to  be  in- 
proof  of  handwriting  b^  compariaon  has  traduced  and  submitted  to  the  jury  aaa 
always  clung  more  taoacionsly  to  the  con-  standard."  In  Minnesota,  in  the  case 
servative  and  English  common  law  rule,  of  Morrison  v.  Porter,  S5  Minn.  4S5,  the 
than  ever  appeared  satisfactory  to  the  questions  were  upon  the  admission  in 
oonrbt  of  Maine,  Massachusetts,  Connecti-  evidence  of  an  instrument  not  otherwise 
CQt,  Vennout,  and  some  of  the  other  States,  relevant,  containing  a  signature  of  the 
,  .  .  Iq  the  case  before  us  the  testimony  in  plaintiff  admitted  to  be  genuine,  to  enable 
proof  of  the  ^nuineness  of  the  stani^rd,  a  comparison  to  be  made  between  that 
came  from  witnesaes,  who,  if  they  are  to  signature  and  the  disputed  signature  in. 
be  entitled  to  credit,  were  qualiSed  to  tea-  issue  ;  and  expert  witneases  were  allowed 
tify  in  nlatiou  to  the  genuineness  of  the  to  give  their  opinions,  based  upon  con>- 
defendant's  handwriting.  It  was  in  ac-  panson,  the  court  axying  :  "  Upon  the 
Gordance  with  the  well  settled  doctrine  of  question  thus  presented,  as  to  whether  & 
this  State  as  laid  down  in  Woodniau  e.  writing  admitl«d  to  be  in  the  hand  of  the 
Dana,  52  Maine,  13,  where  the  court  in  penon  whose  signature  is  in  issue  may 
an  exhaustive  and  carefully  cooaidenHt  be  received  la  evidence  for  the  purpose 
opioion  by  Rice,  J.,  reviewed  the  authori-  of  comparison,  the  aathorities  are  so  at 
ties,  and  stated,  as  a  principle  well  estab-  variance  that  we  are  at  liberty  to  adopt 
lished,  that  tlie  handwriting  of  a  person  the  rule  of  evidence  which  seems  to  be 
may  be  proved  by  any  person  who  has  most  consistent  with  reason,  end  condu- 
acquired  a  knowledge  of  it,  as  by  having  cive  to  the  best  resnlts.  At  common  law, 
seen  him  write,  from  having  carried  on  a  and  genenlly  in  the  United  States,  it  has 
correspondence  with  him.  or,  aa  was  decided  been  the  rule  that  where  other  writings 
in  Hainmond's  Case,  2  Maine,  33,  from  an  admitted  to  be  genuine,  are  already  in 
acquaintance  gained  from  having  seen  evidence  for  other  purposes  in  the  case, 
handwriting  acknowledged  or  proved  to  be  comparison  may  be  made  between  such 
bis.  Pege  B.  Homans,  14  Maine,  181;  writingn  and  the  instrument  in  question. 
1  GreenL  Ev.  J  677,  The  New  Hamp-  If  such  a  comparison  is  conducive  to  the 
shire  courts  speaking  of  what  proof  is  ne-  ends  of  truth,  and  is  ellowabls,  there 
cessary  in  establishing  the  genuineness  of  would  seem  to  be  bnt  little  reason  for  re- 
the  BtandHrd.  say  that  any  competent  svi-  fusing  to  allow  a  comparison  with  other 
dence  tending  to  prove  that  the  paper  of-  writings  admitted  to  be  genuin^  altliough 
feredaaastandardof  comparison  is  genuine,  not  in  evidence  for  other  purposes.  The 
""  'o  be  received,  whether  the  evidence  be  objections  which  have  been  nrmd  to  re- 
iie  nature  of  an  admission,  or  the  opin-  eeiving  olher  instruments,  for  the  purpose 


n  admission,  or  the  opin-    eeiving  olher  instruments,  for  the  pnrpose 

rho  knows  his  handwrit-     of  eomparison,  ■-    -  ' "'■ '■■;-'—■ — 

lug,  M  of  any  other  kind  whatever.     And    at  coUatvnl  i 


ion  of  a  witness  who  knows  his  handw'rit-     of  eomparison,  huve  been  the  multiplying 
...     .    .  ...     .»_....  __i .v.  ■'-nger  of  fraud 
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ing  them;  which  is  ooly  where  the  papers  are  either  corceded  to 
be  genuine,  or  are  such  as  the  other  party  is  estopped  to  deny;  or 

or  UDfuniesB  in  nlectiDg  inBtnunenta  for  uuiRnd  "  none  whkt«Ter.'  Flaiatifb 
that  pnrpoaa,  from  the  bet  thtt  huid-  excepted  to  the  allovuice  of  this  qwMiia, 
writins  i*  not  diran  the  nme,  «4id  ia  and  bued  thdr  exception  on  the  csn  of 
Rffected  bv  age,  anil  b;  vaiioua  circnm-  Kowing  o.  Manly,  41)  N,  Y,  IBS,  decided 
ttaitca  wbich  ma;  attend  the  writiog ;  in  1872.  That  caie  derided  that  when 
and  the  aarpnae  to  which  ■  puty  igaiiut  the  phuntiff  had  not  introdncfd  anj  eri- 
whoDi  sDch  evidence  ii  produced  may  be  dence  to  ibow  that  a  paper,  produced  and 
nihject«d.  When  the  wiitinga  preaeiited  relied  apon  by  the  deHndanti,  ma  s  mbi- 
■re  admitted  to  be  genuine,  w  that  col-  niated  handvritin^  bat  had  marly  teati- 
lateisl  issues  are  not  likely  to  arise,  nor  fied  that  it  was  not  written  I»  Jiim^  it  «m 
the  adverse  party  to  be  surprised  by  eri-  not  cotupFtcnt  for  the  defendanti  ta  «Oer 
dence  which  be  u  nnable  to  mee^  these  evidence  to  prove  that  the  paper  was  not 
otgectious  seem  to  as  to  be  insufficient  aa  in  a  simulatM  handwriting.  Inthccaaeof 
teaaoiia  Tor  eicluding  the  evideDce.  If  Sudlow  v.  WsriiLing,  nipra,  the  facta  ««« 
asch  evidence  has  apparent  and  dimct  that  two  of  the  giantom  iu  ■  deed  woe 
probative  force,  it  should  not  be  eiclnded  dead,  namely,  the  widow  and  a  son  of 
unless  for  subsCautial  reasons.  In  general,  John  W.  Sndlow.  The  pliinti^  while 
and  Iroin  necesdt;,  the  authenticity  <^  denying  the  gEoninenesa  of  th«  agnatnrM 
handwriting  mtiat  be  sobject  to  proof  by  to  the  dispute  deed,  testified  tSat  Aer 
comjHirison  of  some  sort,  or  by  testimony  bore  a  resemblance  to  their  signatures  and 
which  is  baaed  upon  comparison,  betweBD  to  thoae  of  thr  deceased  grantors,  aad,  ia 
the  writing  in  question  and  that  which  is  at  leaat  one  Instance,  the  irittien  teatified 
in  some  manner  recognized  or  shown  to  be  to  the  signature  being  a  fair  initatiaa  of 
genaine.  This  is  everywhere  allowed,  his  own.  Compariiiona  of  the  diqntad 
through  the  oiHnions  of  witneMes  who  deed  with  other  writings,  conceded  to  b* 
bare  aeqaired  a  knowledge,  more  or  leaa  genuine,  were  alao  made  throDfch  the  srit- 
complete,  of  the  handnrititig  of  a  peraon,  ncaaea.  It  was  held  that  these  fact*  woa 
as  having  seen  him  write,  or  from  acqnain-  sufficient  to  warrant  the  allowance  of  tba 
tance  with  pajierB  authenticated  as  genu-  question.  In  lliles  v.  Loomia,  76  N.  T. 
ine.  In  such  cases  the  conception  of  the  !8S,  it  was  decided  that  it  was  competCBt 
handwriting  retained  in  the  mind  of  the  for  eiperta,  upon  a  comparison  of  sjkmb- 
wiiuess  becomes  a  standard  for  comparison,  turea  without  any  other  knowledge  of  tha 
bj  reference  to  which  his  opinion  is  testator's  writing;,  to  enresa  an  oiiinica  aa 
formed,  and  given  in  evidence^  It  wonid  to  whether  thedispnted  wntjn)ia|^i^a«d* 
aeem  that  a  standard  generally  not  less  natural  ot  nmulited  hand.  Since  tbe  da- 
satisfactory,  and  very  often  moch  more  cision  in  Eowing  o.  Uanly,  cbap.  3S  tt 
satLsfai'toty,  iaaSbtded  by  the  opportunity  the  Laws  of  1880,  was  passed,  W  whid 
'            nining,  aide  by  side,  the  wHtiag  the  mlaa  of  evidence  in  respect  of  di — ^"*'* 


in  dispute  aud  other  writings  of  unqnoi-  handwritings  were  rnlaretd  fa^x»d  what 

tioned  sntlienticity  :  and  this,  we  think,  had  been  permitted  oiHler  then  etiali^ 

is  in  accordance  with  the  common  jndg-  rules.    Peck  v.  Callnghan,   U  K.  T,  74- 

meni  and  experience  of  men.     The  evils  In  this  last  case  (Peck  v.  Callaghar),  the 

that  may  be  suggisted  as  likely  to  arise  evidence  objected   to  was  the   intradae' 

from  the  selection  of  paTtienlsr  wrings  tion   of   specimens   ot   the    bandwntiBg 

for  the  purposes  of  comnarison,  may   be  of    a    decedent,    oflertd   for  the    pnrpoaa 

left,  as  all  unfair  or  mialeading  evidenne  of   enabling   experts  to  give  thnr  i^sa- 

mu^  be,  to  be  corrected  W  other  evidence,  ions   as  to  the  genuineness  of  bev  ng- 

and  by  the  intelliernt  judgment  of  the  nature  to  the  will  by  comparisons  wita 

court  or  jiirT."     The  statute  on  this  point  such  specimens,  and  excepted  to  the  deo- 

in  New  York  is  somewhat  peculiar  (Stats,  sion  of  the  snriwate  admitting  a&ch  «ri- 

1860,  c.  33),  and  han  been  the  subject  of  dence.     The  evidence  was  -''■■'*—*.  and 

discussion  in  several  cases.     In  the  case  tbe  court  savs  of  chapter  SS  of  tba  I^wa 

of  Sodlow  V.  Warsbing,  108  N.  Y.  622,  of  1880  :   "  This   act  was  erideBtly  ia- 

an  expert  in  handwriting,  cnllnl  as  s  wit-  tended  to  enlsrge  the  rules  of  rndenea 

nesafor  the  defendants,  was  asked  by  their  and  extend  the  facilities  for  testi^  tb« 

counsel  thLs  qoeslion:  *' What  evidence,  if  handwriting  of  a  party,  the  genninearaB  ot 

any,  do  Toa  find  in  tha  signatures  to  the  whose  signature  was  dispoted,  bFjtaid  tba 

disputed  deed  of  their  being  simnlated  onportunitim  afforded  by  tbe  then  exiitiitg 

imitations  instead  of  genuine  signalansT"  rules.     It  was  therefore  rompetest  to  •••-• 

The  question  waa  aUowml,  and  Um —' " '■" ' -'-■ 
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are  papers  belonging  to  the  witness,  who  vas  himself  pre 
acquainted  with  the  party's  handwriting,  and  who  exhibit 
in  confirmation  and  explanation  of  his  own  testimony.'  (b) 

■  Smith  B.  Penner,  1  GilL  170,  17C-  S«e  alao  Qoldamith  v.  Bane,  3  B 
Bank  of  FenOsjImiiia «•  Haldemand,  I  P«iin.  ISl  ;  Oieavn  v.  Hunter,  2C.t 
ClennoQt «.  Tullidgs,  4  C.  fc  P.  1  ;  Barr  f.  Harper,  Holt'a  Caa.  120  ;  Sharp  i 
2  Leigfa,  249  ;  Biker  v.  Haiues,  6  WbarL  284  ;  Finch  v.  Oridler,  2&  Wend.  4t 
B.  Deuiiis,  3  Humph.  17.  A  press  copy  of  a  letter  might  fumiah  a  Teiy  uDsat 
atandard  of  companaoa  bj  which  to  determine  whether  another  paper,  the  han 
of  which  waa  in  controverty,  waa  written  bj  the  aame  person ;  ha^  although  1 
tent  as  a  menoa  of  comparisoD,  bv  which  to  judgB  of  tbechaVacteriaticsotauan 
which  is  in  diapnte,  it  might  atill  retain  enongh  of  its  original  character  to  b«  i 
byawitneea,  when  its  own  genuineness  was  called  in  question.  Bigelow,  C 
Commonwealth  b.  Jeffries,  7  Allen,  5S2. 


-^ ■  of  the  partya  handwriC-  it  with  the  one  he  disputes  and  of     i 

in^,  which  would  have  beea  admitted  in  dieting  him,  he  has  no  right  to  nu     i 

endence  for  other  lawful  pQrpOM«  on  the  *  one  for  the  porpoae  of  disproi     { 

trial  ;  but  it  would  not  hare  been  oumpr-  senuinenesB  of  anotaer,  and  to  anp 

tent  to  introduce  such  specimens  for  the  dcn^  of  its  geDuioeness.    Doe  D.      i 

•nle    purpose    of   comparison.      Hilea  v,  10  Hoo,  P.  C.  603  ;  Cobbctt  e.  Kill    i 

Loomu,  7S  N.  Y.  S8S.  ...   The  act  in  4   F.   &   F.  460 ;   King  b.  Douat    r 

qoesdon  ieares  the  character,  number,  aud  Mass.  1G6.     In  Com.  f.  Allen,  12'    I 

(ufflciency  of  idenCifieation  of  the  sped-  4S,  the  decision  in  King  v.  Donal 

mens  offetvd  in  nndence  for  the  purpoaas  affirmed   and   the  principle  atate<i 

of  compsHson  entirely  to  the  discretion  of  that  the  presiding  judge  may,  iu      • 

the  court,  and  thus  attempta  to  obviate  cretlon,  allow  aignaturen  to  be  wii    i 

the  ot^ections  formerly  eiisting  to   thia  the  trial  by  ooe  of  the  partiss,  fi 

epeciea  of  evidence.     The  UnKusoe  of  the  parison,  or  he  may  refuee  to  alio 

act,  however,  which  permits  the  lutroduc-  signatBrea  to  be  written.    Cf.  Reg. 

tionofapecimensofapenon'shandwrititig,  lor,   6   Coi,  C.    C.  SS.     In   WiU    ' 

lor  the  purpose  of  comparison,  when  proved  State,  SI  Ala.  SS,  it  was   held  e    i 

to  the  sstisfai^tion  of  the  coart,  authoriies  allow  a  witneas  to  write  his  name,  i 

only  the  adniisiion   of  such   writings  as  to  corroborate  his  teaUmony,   but    I 

purport  to  he  the  handwriting  of  the  per-  said  to  be  admindble   on   crow-ei   i 

•on,  the  genuinenesa  of  whose  signature  is  tion  (referring  to  King  v.   Donahi   , 

disputed.    The  disputed  writing  referred  Stranger  t>.  Searle),  and  on  cross-ex   : 

toin  the  statute  relates  only  to  the  instra-  tion    thia   WM    allowed    In    Bran   I 

ment  which  ia  the  subject  of  controvertnr  Loomis,  14  Htm,  341.     Cf.  Cbani   i 

in  the  action,  and  the  specimens  of  hand-  Le  Bamin,  4S  He.  C34.      In  deter 

writing  admissible  thereunder  are  thoae  of  the  questioD  of  the  authorship  of  i 

the  person  purporting  to  have  executed  Ing,  the  resemblance  of  the  charoi  i 


the  instnimsntincoDtroverf?.     An^other    by  no  means  the  only 


woutd  place  ft  within   the  capitals,  abbrevistious,  punctuation  ' 

Swer  of  a  coutastaat  to  introdnce  in  evi-  of  dlTiding  into  psragraphs,   of  i  i 

uce  specimens  of  tliB  handwriting  of  as  erasures  and  interim ea tion b,  idioms  < 

many  persons  as  be  should  see  fit  to  charge  pressions,  orthography,  grammatice 

with  the  act  of  forging  the  dgnatnre  m  strocUons,  style  of  composition,  si  : 

dispute."  like,  are  all  elemants  upon  which  t 

(i)  Depue  r.  Place,  7  Penn.  !««  Jour,  the  judgment:  The  Handwriting  of  J  i 

fiBB;   Com.    e.    Eastman,    1   Cosh.  189;  Ac.byChabot.    At  the  Greenwich  (  : 

Boffers  V.  Bitter,  12  Wall.  (T.  3.)  817;  Court,   a  plaintiff  denied  that  a  i: 

Wilson  B.  Beauchamp,  50  Hisa.  24  ;  Hicks  thus  worded,  "Beceived  the  Hale  : 

■.    Pearson,    IB    Ohio,    428.    A   writing  above,"    was   in    his    handwriting, 

made  in  the  presence  of  the  court  and  jnry  being  asked  to  write  a  aentence  in   ' 

by  the  party  whose  signature  to  in  dispute,  the  word  "whole"  occnrred,  he  w< 


may  be  submitted  to  the  jut7  for  the  pur-    "  Bole,"  and  then  ran  aw^  t 

riofcompansoD,  Chandler  d.  Le  Barron,    prosecution   for  peig'uTy.     A  p 
Ue.   634.     Though   apoo  crooa-eiaQi-    and  duplicates  made  by  a  c 


§  581  a.  Bama  KTibJaot.  A  difltinction,  faoireTer,  has  beea  re- 
cently taken,  betveen  the  case  of  collateral  writings  offered  in 
evidence  to  prove  the  general  style  or  character  of  the  party's 
aatografdi,  and  of  similar  writings  when  offered  to  prove  a  pecii> 
liar  mode  of  spelling  another  person's  name,  or  other  words,  in 
order  to  show  from  this  fact  iJiat  the  principal  writing  was  his 
own.  Thus  where,  to  an  action  for  a  libel,  the  defendant  pleaded 
that  the  plaintiff  had  sent  to  him  a  libellons  letter,  and,  to  prov« 
this,  gave  in  evidence  the  envelope,  in  which  the  defen^nt's 
name  was  spelt  with  a  Buperfluons  (,  and  then  offered  in  evidence 
some  other  letters  of  the  plaintiff,  in  which  he  had  spelt  the  de- 
fendant's name  in  the  same  peculiar  majiner;  which  last-men- 
tioned letters  Patteson,  J.,  rejected ;  it  was  held  that  the  rejectiwi 
was  wrong,  and  that  the  letters  were  admiaaible.^ 

§  58^  Baoondu;  avidaooe,  whan  admlHlbla.  Where  the  soarces 
of  primary  evidence  of  a  written  instrument  are  exhausted,  tec- 
ondary  evidence,  as  we  have  elsewhere  shown,  is  admissible;  but 
whether,  in  this  species  of  evidence,  any  degrees  are  recognized 
as  of  binding  force,  is  not  perfectly  agreed ;  bnt  the  better  opinion 


that  propoBitioa  caniiot  be  dispatrd,  the  nlue  of  such  evidence  dependmc  im  Um 
ief^ne  of  pecalLsritf  in  the  mode  or  speUiog,  end  the  number  of  ocMBum*  in  which  tba 
plaintiff  had  osmI  it ;  but  it  vaa  objected,  that  the  mode  of  proof  of  that  habit  wis 
improper,  and  that  the  habit  aboiTld  be  profed  aa  the  character  of  handvTiting,  not  hj 
pnxlncinf;  one  or  mora  apecimena  and  compering  them,  bnt  bj  tome  wilneaa  >Ih>  na 
■cqaointed  with  it,  from  having  aeen  the  party  write,  or  cormpoDdinK  with  him.  Bnt 
we  think  thia  is  not  like  the  caae  of  gener^  atjie  or  character  nf  handfTitinf; ;  the 
object  ia  not  to  ahow  aimitaritir  of  the  fonn  of  the  lettera  and  the  mode  of  writiDg  of  a 
palticalar  word,  but  to  prove  a  peculiar  mode  of  nieUiBg  words,  which  might  fa* 
evinced  by  thii  plaintiff  naring  orallj  ipelt  It  in  a  different  waj,  or  writtm  it  in  that 
way,  once  or  oncner,  in  any  twrt  of  charHcter,  the  mora  freqnentlj  the  f^miteT  the 
Tafne  of  the  evidence.  For  that  porpoee,  one  or  more  ■pedmeua  written  \rj  him,  with 
that  pecoliar  orthography,  would  be  admiwbla.  We  are  of  opinion,  thetefoir,  that 
tbii  evidence  ought  to  have  been  received,  and,  not  having  been  recuTed,  the  rale  for  a 
new  trial  mnst  be  mnJe  abwlnte:."  In  Jackaon  v.  Phillips,  fi  Cowrn,  M,  where  the 
facta  wete  of  a  similar  character,  the  collktenl  deed  was  offered  and  nrjerted  on  Aa 
aote  ground  of  compatisoa  of  handj  ;  the  distjuction  in  the  text  not  baring  been  tabu 
or  Btladed  to. 

aihie  aa  standards  of  RomparisoiL     Com-    this  would  teem  to  be  the  better  law. 

wealth  V.   Eastman,  1  Coah.  (Mawi.)     Photographs  are   Dot  itrictF '"   *— * 

A  photographic  copy  of  a  pay-roll    rather  facsimiles.     Ha^ifie 


monwealth  o.   Eastman,  1  Cosh.  (Hasn.)  Photographs  are   Dot  itrictly  co[4e*,  bat 

IBS.     A  photographic  copy  of  a  pay-roll  rather  facsimiles.     Ha^ified  ooiwa  aua 

is  not  admiarible  from  which  to  prove  ita  admitted  in   Uarcy  v.   Barney  IS  Glaj 

forgery,  when  the  original  is  procaiable.  (Man.),   Ifll.     In  Tome   r.   Parkenfaoiw 

BUtchford.  J.,  iu  U.  S^  v.  Messman,  U.  S.  Br.  B.  &.  Co.,  S9  Hd.  SS,  photographs  of 

D.   C.    So.   Diat.  N.  Y.  Febmary,  1874.  genuine  and  forged  donatDrea  were  offmd, 

Bnt  in  Tichbame'H  Cam,  photngrapha  of  bnt  rejected,  not  on  ue  gionnd  that  they 

letteis  and  documents  were  u»ed  in  faciti-  were  pbotographa,  but  on  the  gtonnd  that 

tatiug  the  com  prison  of  lien  dnn  ting,  for  tbe  gi-nuineneasof  a  aignatniecoald  not  ha 

Um  porpoaa  of  identifying  the  nriter ;  and  proved  by  a  companiOD  of  twn  wntinga. 
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seems  to  be,  that,  generally  speaking,  there  are  none.  But  this 
rule,  vith  its  exceptions,  having  been  previously  discussed,  it  is 
not  necessary  here  to  pursue  the  subject  any  further.  ^  (a) 

§  583.  Bff«ot  of  pTiTAts  wiitttisa.  The  effect  of  private  vritings, 
Then  offered  in  evidence,  has  been  incidentally  considered,  under 
various  heads,  in  the  preceding  pages,  so  far  as  it  is  established 
and  governed  by  any  rules  of  law.  The  rest  belongs  to  the  jury, 
into  vrhose  province  it  is  not  intended  here  to  intrude. 

§  584.  Coaolulon.  Having  thus  completed  the  original  design 
of  this  volume,  in  a  view  of  the  principles  and  rules  of  the  law  of 
evidence,  understood  to  be  common  to  all  the  United  States,  this 
part  of  the  work  is  here  properly  brought  to  a  close.  The  student 
will  not  fail  to  observe  the  symmetry  and  beauty  of  this  branch 
of  the  law,  under  whatever  disadvantages  it  may  labor  from  the 
manner  of  treatment;  and  will  rise  from  the  study  of  its  princi- 
ples, convinced,  with  Lord  Erskine,  that "  they  are  founded  in  the 
charities  of  religion  —  in  the  philosophy  of  nature  —  in  the  truths 
of  history  —  and  in  the  experience  of  common  life. "  * 

>  Supra,  i  84,  not«  (!)  i  Doe  «.  Bom,  7  H.  ft  W.  103 ;  tt.  c.  8  Donl.  8S9. 

■  21  Hanell'i  St  Tr.  WS.  [It  may  be  conreDJeiit  here  to  advert  to  lix  praeiical 
rulti  of  some  importanue,  all  of  which  will  be  found  applicable  to  evidence  of  every 
detcnption.  Krj(,  where  eridence  is  offer«d  for  a  parlieular  purpote,  and  an  objection 
le  taken  to  admiuibitity  for  tbat  purpose,  if  the  court  pronounces  in  Favor  of  its 
general  admiuibilUy  in  the  canse,  a  conrt  of  error,  on  exceptione  taken  {a  bill  of  excep- 
tions cannot  be  tendered  on  a  criminal  trial,  R.  v.  Esdaile,  1  Foet  k  Fin.  213,  228,  per 
Ld.  Campbell),  will  support  the  deciaion  of  the  court  below,  provided  the  evidence  be 
admissible  for  any  piapon.  The  Irish  Society  r.  Bp.  of  Derry,  12  CI.  fc  Fin.  64!,  666. 
The  proper  ooursH  for  the  opposing  oonnsel  to  take  in  such  a  case  would  aeem  to  be,  to 
call  upon  the  judge  to  eiplam  to  the  jurv,  that  the  evidence,  thoogh  generally  ailnis- 
aible  in  the  cause,  fiirnisnea  no  proof  of  the  particular  fact  in  question  ;  and  then, 
ehould  the  jadee  refuse  to  do  so,  bie  direction  might  he  the  subject  of  a  distinct  exceji- 
tinn,  or  an  application  might  be  made  to  the  court  above  for  a  new  trial  on  the  ground 
of  misdirection.  Id.  872^74,  per  Ld.  Brougham.  Secondly,  where  inadniiKsible  evi- 
dence is  received  at  the  trial  toilAoul  t^ectvm,  the  opposite  party  cannot  aflei-warda 
object  to  iU  having  been  received,  Beed  d.  l^mb,  29  L.  J.  Ei.  4G2  ;  H.  o.  B  H.  &  N.  75  ; 
or  obtain  a  new  tnil  on  the  gronnd  that  the  jndge  did  not  expressly  vara  tbe  jury  to 

6 lace  no  relisDce  upon  it,  Goslin  v.  Corry,  1  A.  It  Or.  S42 ;  Doe  n.  Benjamin,  9  A.  ^ 
.  344.  Thirdly,  where  evidence  ia  objected  to  at  the  trial,  the  ntUvre  of  the  o^ietionM 
must  be  distinctly  stated,  whether  a  bill  of  exceptions  be  tendered  or  not ;  and,  on 
either  moving  for  a  new  trial,  on  account  of  its  improper  admission,  or  on  aicoing  the 
exceptions,  the  counsel  will  not  be  permitted  to  rely  on  any  other  objections  than  thoee 
taken  at  Nui  Priia.  Williams  v.  Wilcox,  8  A.  &  R.  S14,  337  ;  Ferrand  v.  Milligan, 
7Q.  B.  730;  Bainr.  Whitehaven  kFumessJuncL  Ry.  Co..  8  H.  of  L.  Ces.  1,  16-17, 
per  Ld.  Brougham.     Foarthly,  where  evidence  is  tendeml  at  the  trial  on  an  ontenable 

(a)  The   rale    in    England   has   been  he  has  in  his  possession  ■  counterpart,  a 

atated   to   be  at  present   "that  the   law  copy,  or  an  abstract  of  the  document." 

recognizes  no  degraes  in  the  vanons  kinds  Cf  Hall  r.  Ball,  S  H.  A  O.  242 ;  BrowD 

of  such  evidence,"  and  that  if  a  paper,  v.  Woodman,  6  C.   ft  P.  206  ;   Jeans  o. 

whether  it  be  a  will  or  deed,  be  loet,  or  in  Wheeilon,  2  M.  ft  Rob.  48S  ;   Brown  o. 

the   hands  of  the   adversan',  who,  after  Brown,  27  L.  J.  (Q.  B.)   173  :   Qnick  tr. 

notice,  refuses  to  produce,  tne  party  giv-  Quick,  S3  It.  3,  (P.  &  H.)  146  ;  Jobuon 

ing  the  notice  ma;  at  once  have  recourse  «.  Lyford,  37  L.  J.  (P.  ft  H.)  flS. 
to  parol  testimony,  "though  it  appear  that 
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aw  trial  menly  becaiua 

_. n  another  fiTOUDd  ;  bat 

the  part;  lUBxt  go  much  farther,  and  ihow,  first,  that  he  could  not  bj  dne  diligence 
faive  offered  thf!  evidence  on  tba  froper  grotmd  at  the  trial,  and,  next,  that  manifest 
injuatice  will  enana  trom  it>  rejection.  Hia  position,  at  the  best,  ia  that  of  a  par^  who 
has  dbcoTered  fresh  evidence  since  the  triaL  Doe  v.  Bevisa,  IS  L.  J.  C.  P.  128  ;  a.  c 
7  Com.  B.  ISB.  FiftiUy,  where  evidence  is  rejected  at  the  trial,  the  party  propoaiiig  it 
Bhoaid/onnaiIt>  taider  it  to  the  judge,  and  recgneat  him  to  make  a  note  of  Uie  fact ; 
aoil,  if  this  reqaest  be  retnsed,  be  should  then  tender  a  bill  of  exceptions.  If  this 
course  has  not  been  pnimed,  and  the  judge  has  no  note  on  the  sntnect,  the  ronnsel 
cannot  afterwarda  complain  of  the  rejection  of  the  evidence.  Gibbs  r.  Pike,  9  M.  A  W. 
S61,  3S0,  SSI  ;  Whitehouse  tr.  Hemmant,  27  L.  J.  Ex.  29E ;  Penn  «.  Bibb;,  38  I.  J. 


Wright  E>.  Doe  d.  Tatbam,  7  A.  &  E. 
Crease  v.  Barrett,  1  C.  H.  ft  R.  810,  OSS 
cmes  overrule  Doe  n.  Tyler,  6  Bing.  661 


;  Bann  de  Rntzen  o.  Fair,  4  A.  &  E.  &3,  fi7  ; 

;  Doe  V.  Langfield,  IS  U.  &  W.  497.     Theso 

-.      . „   -._  ;  8.  0.  4  M.  4F.  877  ;  t.iidKm  of  Ld,  Ten- 

terden  in  Tyrwhitt  p.  WTnne,  2  B.  &  Aid.  S59  ;  and  one  by  Sir  J.  HansGeld  in  Hor- 
ford  V.  Wilson,  1  Taunt  14.  See  Mortimer  b.  H'CalUn,  S  M.  &  W.  76  ;  Edwarda  v. 
Evana,  3  East,  4G1.  It  may  farther  be  stated,  that  the  wrongfnl  reception  of  evidence 
will  not  famiah  Ins  available  ground  for  a  new  trial,  althongb  the  jnty  accompany 
their  verdict  with  a  distinct  and  positive  statement  that  they  have  arrived  at  it  inde- 
pendently of  the  obnoiioQa  evidence.     Bkiley  v.  Hainea,  1 9  L.  J.  Q.  B.  78,  78.] 
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INDEX. 


A. 

ABDUCTION,  wife  oompetent  to  prove 348 

ABSENT  WITNEiiS,  testimony  of 168,  n. 

ACCEPTANCE  AND  INDORSEMENT,  not  ezpUcabk  by  parol    .  276,  n. 

ACCESS,  when  presamed        (5m  NoN-AccEsa) 28 

ACCESSORY,  not  a  competent  witness  for  tbe  principal 407 

ACCIDENT,  FRAUD,  AND  MISTAKE,  parol  evidence  to  correct  ■    296  a 

ACCOM  PLICE,  when  acta  of  one,  evidenoe  against  another  ....  Ill,  n. 

may  be  convicted  on  his  own  coufession,  if  be  refuse  to  testify  210,  n.,  879 

who  is,  question  for  the  court 890,  n. 

appuruDt  accomplices 882,  383,  n> 

detectiveB,  &c 882,  n. 

by  becoming  witness,  waives  privileges 451,  n.,  464 

wlien  admissible  as  witnesses S70-982 


apparent 
should  be  CI 


«  corroborated 881,  n. 

what  is  corroborative  of 881,  n. 

who  are  corroborative  of        (S«  Witnrsbkb) 880-81)2 

ACCOUNT,  rendered,  effect  of,  u  an  admianon 212 

ACCOUNTS,  voluminous,  secondary  evidenoe  of  ...  98,  436,  n.,  439,  n. 
ACKNOWLEDGMENT,  limitations,  joint  debtor  .     .     .     .    112,  n.,  174,  n. 

of  [Hiyment  by  receipt 212 

certificate  of,  whether  impeacbable  by  parol 276,  n. 

of  deed,  force  and  effect  of 678,  n. 

ACQUIESCENCE,  what  is,  so  oa  to  bind  tb«  party 197, 198 

ACQUITTAL,  record  of,  when  evidence 683 

ACT,  public,  what 6,  n. 

ACTION  OF  GRIM.  CON.,  letters  of  wife  to  hnsband  inadmissible  102 
ACTS,  book  of,  when  evidence 619 

evidence  not  hevsay 102 

of  Conjn^ss,  and  of  State  I^egialataree  if  pablie,  are  judiually  noticed  6,  n. 

proof  of  authority 88 

public,  what  are,  are  Jadicially  noticed 6,  n. 

ACTS  OF  PARTIES,  when  admissible  to  explain  writingg  .  .  203,  293 
ACTS  OF  STATE,   {Set  Public  Rkcords  and  Uocvmemts.) 

bow  proved 479,  487,  n. 
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ADJUSTMENT  OF  LOSS,  Khen  and  how  far  ooneladn 212 

(See  Admisbiokb.) 

ADMINISTRATION,  lettors  of,  how  proved 619 

prima /new  evidence  of  death 11,550 

foreign,  eSeot  of 544 

ADUINISTRATOR,  oompetenoy  of,  aa  a  witnees 847.  402 

admiuioDB  b; 17& 

promiM  by,  when  it  raunt  be  in  writing 287 

sale*  by,  presumed  regular 20 

ADMIRALTY,  oourta  of.  and  seals,  judicialljnotioed 6.479 

judginents,  when  aud  bow  far  coaoliiBiTO 625.  541 

ADMISSIBILITY,  relevancy,  the  teat  of ii,  n.,  iOQ,  n. 

ADMISSIONS,  of  oontents  of  a  writing,  when  not  sufficient     .     .   96, 96.  n. 

distinction  between  confeuio  jurit  and  coafetno  Jaeii 96,  203 

by  agenta,  when  bindine  on  principal 113,114 

wDat,  aud  when  receivable 169,  170 

admissibility  of,  is  for  judge 169,  n. 

in  ohaacery ISO,  a. 

made  by  a  party  to  the  record 171 

made  in  pleadings 171,  *. 

made  by  party  in  interest 172 

one  of  joint  partieB 112, 172, 174,  it. 

party  merely  nominal,  axclnded 172 

how  avoid«d,  if  pleaded     ....  ITS 
one  of  several  partiea,  not  receivable  onlesB  a  joiiit  in- 
terest       174,174.  «. 

of  Joint  devisee  or  legatee 174.  n. 

rated  pariahioner 175 

fufui  eorporaton 175 

one  of  seTBn^  parties,  oonunon  intenst  not  suiBoient, 

unless  also  joint 17S 

apparently  joint,  w  prima  fade  sufficient 177 

answer  in  chancery  of  one  defendant,  when  receivable 

against  others 17S 

persons  acting  in  axitre  droit,  when  receivable    .  Vl%  n.,  179, 180 

guardian,  &o.,  binds  himself  only 179 

party  interested 18V 

strangers,  when  receivable ]81 

peisoiiB  teferred  to,  whether  conclusive 183,  184 

only  as  to  facts  in  referenoe lES,  «. 

wife,  when  admissible  against  husband  .     .    .     186,  n.,  341, «. 
not  admissible  unless  some  proof  of  agency  of  wife  or 

ratification 185,  m. 

attorney         (AVe  Attornkt) IBS 

principal  as  against  surety 187, 188 

one  in  priri^  with  another 189.  ■.,  100 

assignor,  beutre  assignment 190 

by  attorney  when  binding  on  client 186 

executor ITS 

parishioner 179 

infant  in  suit  after  majori^ 171, «. 

answers  to  interrogatories 171,  m. 

part  payment,  limitations 174, ». 

son  in  ao^on  brought  by  father ISO.  n. 

tnterpreier ]87 

reference  and  award ]si 
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ADMISSIONS,  —  Continued.  a«™. 

tenant  agfttoBt  landlord 189 

conduct,  assumed  character,  silence 195-197 

answer  to  interrogator;  6led  in  suit 652 

Die  of  deposition  of  another 653 

of  ceilui  qtte  trust 180 

by  bankrupt,  in  examination,  not  admissible 228 

b;  omissioQ  from  schedule  of  debte 190 

intestate,  binding  upon  administrator 189 

by  prociein  omy 170 

of  deputy  against  sheriS 180 

bj  persons  afterwards  interested 179,  180 

coexecutor  and  administrator 189 

whom  they  may  be  proved 191 

time  and  circumstances  of  making  the  admission 192 

offer  of  compromise  is  not  an  admission 192 

made  under  duress 193 

competent,  of  coDt«nts  of  writing 203,  n. 

not  rebutted  by  proof  of  different  statementa 209,  n. 

on  oath,  when  conclusive 210 

not  rebutted  b^  proof  of  different  statements 209,  n. 

direct  and  incidental  admissions,  same  in  effect 191 

implied  from  assumed  character,  language,  and  conduct      .     .      195, 198 

acquieseenca.  when 1B7, 197<i 

posaeesion  of  documents 193 

possession  of  nnanswered  letter? 198,  n. 

implied  assent  to  the  verbal  statements  of  another 199 

verl>al  to  be  received  with  great  caution 45, 200 

vbole  to  be  taken  together 201,  202 

containing  hearsay 202,  n. 

verbal,  receivable  only  to  facta  provable  by  parol 06,  203 

when  and  how  far  conclusive 204 

judicial  admissions,  how  far  conclusive 27,180,205,527  a 

if  improvidentlj  made,  what  remedy    ....  208 

by  payment  into  court 205 

acted  upon  by  others,  woen  and  how  far  conclusive  .     .     .    27, 207, 208 

of  prinnipBl  as  against  surety 187 

not  acted  upon,  not  conclnsive 209 

when  held  conclusive,  from  public  policy 210,211 

by  receipts 212 

by  adjustment  of  a  loss 212 

ot  facta  not  involving  guilt  in  criminal  trials,  are  not  confessions    21S,  n. 

omission  from  bankrupt's  schedule  of  creditors 108 

by  account  rendered 212 

in  bill  in  equity     {See  alto  Conpbbbiomb,  Hbarsat,  Bes  oebt^}  .  212 

ADULTEHY,  one  act  of,  how  far  proof  of  another 53 

provable  by  confession  in  divorce  case 217 

competency  of  husband  or  wife,  in  proceedings  based  on     .     .    .    834,  n 

ADVERSE  ENJOYMENT,  presumption  from 16 

when  it  constitutes  title 17 

AFFIDAVIT,  exparte,  admissible,  when 104,  n. 

may  be  made  in  his  own  case,  by  atheist 370,  n. 

persons  infamous 375 

other  parties 848, 34ft,  558 

wife 844 

observations  on  valne  of 482,  n. 

AFFIRMATION,  Jodicial,  when  substituted  for  an  oatli 871 

VOL.  I.  — 47 
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AFFTRMATIVE,        (5m  Oxub  Fbobandi.)  tmanm 

AGE,  proof  of 101,  US,  440,  *.,  493 

AGENT,  anctioDMra,  of  both  partiem 26S 

presumption  ia  favor  of  authority  of SI 

when  Rnd  how  far  bia  declarations  bind  the  priDcipal     .     .    .     113,  234 
when  a  aompel«nt  witness  for  the  principal,  and  when  not      .      416,  417 
(See  WiTKKSSBS.) 

maj  prore  fais  own  authority,  if  parol 41S 

when  his  anthority  must  be  in  writing 260 

AGREEMENT,        (Sw  Coktbact.) 

ALLEGATIONS,  (See  Onds  Probandi)  and  proof  must  oorrespond    .      SI 

bow  [>roved 78,  78 

negative,  bnrden  of  proof  of 74,  n.,  80 

.material 51 

exclude  collateral  facta S2 

what  are  collateral  facts 53 

when  cbarscter  ia  material 64.  65 

deamiptiTe,  nature  of QH-Si 

formal  and  informal,  what 90 

made  descriptive  by  the  mode  of  statement 60 

of  time,  place,  quantity,  &c.,  when  descriptive 61, 62 

redundant 97 

difFerence  between  these  and  redundancy  of  j)roof    ...     68 
« immaterial,"  "  impertinffiit,"  and 

"  nnaecessary  " 60;  m. 

ALIBI,  bnrden  of  proof  of 81,  a. 

ALTERATION,  erasures  and  interlincatJODfl 5«t-68S  a 

of  written  contracts  by  oral  a^preements 302 

of  instruments,  what,  and  effect  of S64-56S 

Sreanmptlon  as  to  time  of 565 
iatinguisbed  from  spoliation 566 

immaterial,  need  not  be  explained S64,  n.,  567 

bnrden  of  proof  asto 564,  n. 

AMBIGUITIES,  latent  and  patent,  what 2^-300 

when  parol  evidence  admissible  to  ezplun 297-300 

not  to  De  oonfounded  with  inacevraeiet 299 

AMENDMENT,  allowed,  to  avoid  the  conseqaenees  of  a  variance     .     .     73 

ANCIENT  BOUNDARIES,    (See  Boumdahibs.) 

ANCIENT  WRITINGS,  what  arB 21,141.«. 

•ee  at  time  of  trial  decides  admisaibility  (Sm  Docokbmts)  .  .  141, «. 
wnen  adraiasible  without  proof  of  execution     .     .    .    .21, 142-144,570 

rights  provable  by  hearsay 130 

poaaesaions  provable  b;  hearsay 141-149 

boundaries  provable  by  hearsay 145,  n. 

docnments,  presumptions  in  favor  of 21,  143,  144,  570 

books  of  town-officers,  taxes 150,  n. 

ANSWER,  to  interrogatory,  admission  by ^3,  n, 

of  one  defendant  in  chancery,  when  admissible  agldnst  the  oUter  .     .   178 

in  chancery,  whether  conclusive 210 

what  amount  of  evidence  necessary  to  disprove 260,  n. 

admiiuible  for  defendant,  why 851,  551 

proof  of 612 

AFFEABANCES,  provable  by  opbion 440,  ts. 
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APPOINTMENT  TO  OFFICE,  when  prorsd  by  acting  in  it .     .     .     83-S2 

when  proved  bj  parol 92 

APPRENTICESHIP,  contract  of,  must  be  in  writing 274 

ARBITRATORS,  not  bonnd  to  diBclose  grounds  of  award 249 

ARMORIAL  BEABINGS,  when  evidence  of  pedigree 105,  n. 

ARREST,  exemption  from,     (f««  Withbsses) SIS 

ART,  processes  of,  and  science,  judicially  noticed 6,  n. 

ARTICLES  OF  THE  PEACE,  by  wife  against  hiuband 343 

ARTICLES  OF  WAR,     (See  Acre  of  State) 449 

ASSAULT  AND  BATTERY,  of  wife,  by  husband 343 

ASSESSMENT  BOOKS,  admissibility  and  effect  of  .     .    .     .     143,  n.,  493 

ASSIGNMENT,  of  choiet  in  action 173 

ASSIGNOR,  admissions  by 190 

ASSUMPSIT,    (See  Conthact)  action  of,  when  barred  by  prior  r«- 

covery  in  tort 532 

ATHEISTS,  incompetent  witnesses 368-372 

statntes  concerning 3QS,  n. 

mode  of  proving  atheism 370,  n. 

competency  of,  is  for  judge     (See  Witkebbeb) 370,  n. 

ATTACHMENT,  for  contempt 319 

ATTENDANCE  OF  WITNESSES,  how  procured  (See  Witkebbis)  309-319 

ATTESTATION  OF  COPIES,  mode  of 506 

ATTESTING  WITNESSES,  who  are 569 

declarations  of  deceased  witnesses  rejected,  why 1S6 

character  of,  impeachable 120,  n. 

when  not  required      (See  Private  Writinob) 571,  572 

ATTORNEY,  may  prove  client's  handwriting 242 

when  his  admissions  bind  bis  client 18S 

whether  a  competent  witness 237,  n.,  8C4,  38S 

(See  Fritileqed  CoHUCNtCATiOMa.) 

AUCTIONEER,  is  agent  of  both  buyer  and  seller 389 

AUDITOR'S  REPORT,  presumed  correct 44,  n. 

AVERMENT,     (See  Allegations) 61-60,  n. 

AWARD,  arbitratora  not  bound  to  disclose  gronods  of 249 

generally  conclusive 133,  n.,  1S4 


B. 

BAIL,  bow  rendered  a  competent  witness  for  principal  (See  Witnebbes)  430 

BAILOR,  when  a  competent  witness 348 

BANK,  books  of    (See  Poblic  Records  and  Docdhents)    .    .      474-483 

BANK  BILL,  holder  not  bound  to  explain  possession 81,  n. 

BANKRUPT,  admission  by  omission  of  debt  from  schedule      ....   196 

when  competent  as  a  witness 303 

BANKRUPTCY,  effect  of  discharge  by,  to  restore  competency  ....  430 

examination  in,  no  admission  by  bankrupt 223 

BAPTISM,  proof  of 104,  n.,  115,  n. 

register  of 498 

BARON  AND  FEME,    (Set  Hubband  and  Win-) 
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BASTARDY,  crora-axamination  of  coroplMDtmt 45S,  n. 

BEGINNING  AND  REPLY,  who  are  eotitled  to 76 

whether  a&ectad  by  proof  of  damage* 75,  76 

BELIEF,  grounds  of 7-18 

how  far  admissible 440 

of  handwriting 575 

Kligious,  preaumed     (See  Ezfbrtb,  Witmksses) 370 

BENTHAM,  JEREMY,  character  of  his  legal  writiogs 435,  n. 

BEST  EVIDENCE,  defined      (5«e  Primabt  Evidence)  .     .    .    82,  82,  n. 

BIBLE,  famil]'  record  in,  when  evidence 104 

BIGAMY,  proof  of,  b;  second  wife 339 

BILL  IN  EQUITY,  how  far  its  statements  ara  evidence  i^inst  plaintiff  21S 

BILL  OF  EXCHANGE,  parties  to,  when  incompetent  to  impeach  .  SS3-3S5 

(See  W1TSI1S8K8.) 

BILL  OP  PARCELS,  may  be  eiplained  by  parol 305,  a. 

BILL  OP  SALE,  absolute,  may  be  shown  to  have  been  conditional  hj 

parol 284,  b. 

BIRTH,  proof  of 104,  IIC,  «.,  116,  493 

BIRTHPLACE,  not  provable  by  common  lepnte 101 

BISHOP'S  REGISTER,  inspection  of 47* 

nature  of      (See  Public  Books) 483,  484 

BLANK,  in  an  inetrument,  when  and  by  whom  it  may  be  filled  SOT,  608,  S$8o 

BONA  FIDES,  question  for  jury 49,  n. 

BOND,  absolute,  may  be  shown  by  parol  to  bo  conditional  ....  284,  n. 

consideration  for,  presumed : ,      10 

office,  how  proved      (See  Frivatk  WBiTiNaa) 573 

BOOK  CHARGES,  evidence  of  TCbat    (See  also  Emtries) 118 

BOOKS,  of  science,  not  admissible  in  evidence 44,  n. 

shop,  when  and  how  far  admissible  iu  evidence 117,  118 

of  third  persons,  when  and  why  admissible  ....     115-120, 151-154 

of  custom-house,  inspection  of 475 

of  deceased  rectors      (See  Hearsay) 153 

office  books,  corporation  books,  &o 474-47S,  493-495 

(See  Public  Rbcobds  and  Docuhemts.) 

BOUNDARY,  surreyor's  marks  provable  by  parol 94 

judicially  noticed,  when 6,  it, 

ancient,  provable  by  hearsay 139,  n.,  143,  n. 

ancient  private,  what  declarations  will  prove 145.  n. 

declarant  muRt  have  competent  knowledge 143,  n. 

and  must  have  sinoe  died lia,  n. 

Massachusetts  rule  asto 143,  n. 

general  rule  in  United  States 145,  n. 

proved  by  surveyors 145^  r. 

parish,  proof  of 1 149 

when  provable  by  reputation 145,  a. 

rules  of  conatruction  asto 301,  a. 

BURDEN  OP  PROOF 74-81 

does  not  shift  in  the  trial 74,  n. 

diiferent  from  weight  of  evidence 74,  a. 

extent  of '.     ...    74,  a- 

in  criminal  cases 74,  a. 

of  license 78,  » 
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BURDEN  OP  PRQOF,—  Con(.nu«rf.  "««»■ 

of  insanitj 81,  n. 

of  alibi 81,  n. 

u  to  alteration      (See  Onus  Probandi) 604,  r. 

BUSINESS,  osoal  ooune  of,  Fresnmption  from 38,  40 


CALENUAR,  priaou,  proves  commitment 493 

CANCELLATION  of  deed,  effect  of 265,  668 

of  will 268 

CANON  LAW,  rules  of 280  a,  n. 

CAPACITY,  and  discretion,  ptwomed 28.  367 

CARB,  and  negligence,  generally  Cor  jnry 49,  n. 

CARRIER,  when  admissible  as  a  witness 416 

CERTAINTY,  degree  of,  requisite  in  testimony 440 

CERTIFICATES,  of  Secretary  of  State,  proof  by 479 

of  contents  of  record,  inadmissible 485,  498,  614,  n. 

by  public  officers,  in  what  cases  admissible 485,  498 

CERTIORARI,  to  remove  records 602 

CESTUI  QUE  TRUST,  when  his  admissions  are  evidence  against  his 

trustee 180 

CHANCERY,      (See  the  particular  titles  of  Bill,  Answkr,  Depo6[> 

TiONS,  and  other  proceedings  in  Chancery.) 
CHARACTER,  best  evidence  of 56,  n. 

when  in  issne 66,  n. 

not  provable  by  particular  acts 53 

of  horse  may  be  proved  by  particular  acta 65,  n. 

not  admissible  to  impeach  credit  of  entries  in  shop  books  .    •    •  118,  n. 

admissible  to  impeach  attesting  witness 126,  n. 

when  it  ia  relevant  to  the  issue 64,  65 

when  provable  in  aopport  of  witness 469 

defined 64,  n. 

always  relevant  when  jnrors  assess  the  fines 54 

CHILDREN,  competency  of,  as  witnesses 367 

legitimacy  of,  presumed 28,28,n. 

CHOSE  IN  ACTION,  not  asugnable  when 173,  n. 

CIRCUMSTANCES,  proof  of,  in  criminal  cases 13  a,  n. 

foroe  of 13  o,  Ti. 

CIRCUMSTANTIAL  EVIDENCE 13,13  a 

definition  of 13 

must  be  based  on  facts  proved  by  direct  evidence 13,  n. 

must  be  a  strong  and  clear  inference  from  those  facts     .    .    .     .     13,  n. 

weight  of,  is  for  jury 13,  n, 

3uanljty  of,  to  support  a  verdict 13,  n.,  13  o,  13  a.  n. 
egrees  of     (See  Evidkkcb,  Prebdhptioh) 13  a 

CITIZENSHIP,  immaterial  as  to  effect  of  foreign  judgment     ....   640 

CLERGYMEN,  generally  bound  to  disclose  confessions  made  to  them  229.  247 

by  statute,  such  confessions  are  privileged  in  some  States    .     .     .  247,  n. 

CLERK,  of  attorney,  when  not  compellable  to  testify 239 

COERCION,  of  wife  by  husband,  when  presumed 26,28,>t. 
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COHABITATION,  u  groniid  of  liability  of  huabuid  for  goods  sold  tbe 

alleged  wife , 207 

when  presnmptiTe  evidence  of  legitimacy  of  iuuQ SS 

COINCIDENCES,  u  groandH  of  beUef 12 

COLLATERAL  FACTS,  what  and  when  aoladed    .    61  a,  n.,  62,  443, 450 

admisaible  if  cODDected  with  the  isauB 51a,ft.,53,  ». 

to  prove  value 6lii,  n.,  63,i>. 

in  opioioD  of  experts 52,  n. 

to  show  motive 52,n,  53,  n. 

to  show  guilty  knowledge 53,  n. 

t9  identify  person 62,  n. 

on  qnestioDs  of  negligence SIa,n. 

ftdmissibili^  is  for  judge 61  a,  n.,  52,  i«. 

COLLATERAL  WRITINGS,  provable  by  puol SB 

COLOR,  vhen  a  material  averment 65 

COMITY,  international,  pieaumed 43 

COMMISSION,  to  take  testimony 830 

COMMITMENT,  proved  by  calendar 483 

COMMON,  customary  right  of,  provable  by  reputation  128, 181, 137,  n.,  405 

COMMON  B£PUT£,  evidanoe  of  relationship 103, «. 

and  death 104,  n. 

COMMONER,  when  a  competent  witness 505 

COMMUNICATIONS,  privileged 2S7-245 

COMPARISON  OF  HANDWRITINGS  (Set  Private  Weitihos)  678-581 
COMPETENCY,  of  parties  and  persons  interested  in  the  suit  .     .     .  428,  n. 

of  witness,  how  restored 430 

of  creditor,  as  witDoas 303 

of  defaulted  co-defendant 855-357 

of  corporator 430 

vvhen  to  be  objected  (5m  WrritBSS) 421 

COJIPLAINT,  reeenti  facto,  not  hearsay 102 

of  rape,  admissible  though  not  recenfi/lclo 102,  n. 

but  of  the  particulars,  quart 102,  it. 

CO.MPROMISE,  offer  of,  not  an  admission 102 

is  presumed  to  be  made  without  prejudice 192,  «. 

CONCUBINAGE,  not  provable  by  reputation 107,  m. 

CONDEMNATION,  as  prize 541 

CONFESSION  OF  GUILT,  difference  between  confiutio  jurit  and 

eon/tisio /aeli 96 

direct  and  indirect 21S 

improperljr  obtajaed,  admissible 103 

to  oe  received  with  great  caution 314 

weight  of  for  jury 214 

may  be  supported  by  corroborative  evidBuce 215,  n. 

in  writing,  must  be  proved  by  writing 21Sv  n. 

to  clergymen  not  privileged     (5e<  Ci.ERarMAN) 229,  247 

judicial,  conclusive S16 

extrajudicial,  not  conclusive,  without  corroborating  proof  ....   S17 

the  whole  to  be  taken  together .318 

the  confession  must  be  complete 218,  n. 

and  witness  who  proves  it,  most  remember  subetanUally  the  whole  218,  n. 

must  be  voluntary 219,  220 

the  voluntariuess  is  decided  by  the  court 219, ». 

■ud  mast  be  shown  by  tbe  prosecutor Xl&»  a> 


CONFESSION  OF  GUILT,  —  Coniinued.  B-™« 

prisoDer  may  give  evidence  that  it  wu  involnntar; 218,  n. 

efFectof  phrase  "you  hod  better,"  OD  coufessioa 220,  n. 

effect  of  caution  or  advice  on  coufeaaion SSO,  n. 

of  promise  of  pardon 220,  ». 

of  threatening  conduct 220,  n. 

of  arrest 220,  n, 

influence  of  inducementa  previously  offered  must  have  ceased  .     221,  222 

presumed  lo  continue 221,  n. 

after  inducement,  and  after  caution  from  the  coart 257  a 

made  under  inducements  offered  by  officers  and  magistrates     .     .     .  222 
private  persons    .     .     .      193,  n.,  223 
generally  admissible  when  inducement  is  offered  by  one  not  in 

authority 223,  n. 

made  during  official  examination  by  magistrate 224-227 

form  of  examination  of  accused  before  a  magistrate  in  England  .  224,  n, 

answers  then  made,  admissible 234,  n. 

answers  of  one  not  under  arrest  but  strongly  suspected  ....  224,  n. 

anawera  under  oath  not  admissible 224,  n. 

what  inducementa  do  not  render  inadmissible 220 

by  drunken  persons  admissible 229,  n. 

by  non  compos  admissible 229,  n. 

or  made  in  sleep 229,  n. 

made  under  illegal  restraint,  whether  admissible 230,  n. 

when  property  discovered,  in  consequence  of 231 

produced  by  person  confeaaing  guilt 233 

by  one  of  Beveral  jointly  guilty 233 

by  agent 234 

in  case  of  treason,  its  effect 235 

CONFIDENTIAL  COMMUNICATION,  telegraphio  messages  not  .  349,  n. 

not  generally  privileged,  unless  in  certain  cases 237,  248 

(Sre  EviDENCi.     Fbivileqbd  Communications.) 
CONFIBMATION,  of  testimony  of  accomplices,  when  required      ,     S80-3S2 

CONGRESS,  public  acts  of,  judicially  noticed 6,  n. 

CONSENT,  when  implied  from  silence 197-199 

CONSIDERATION,  failure  of,  he  who  alleges  must  prove SI 

whether  required  in  writing  under  Statute  of  Frauds     ....  268,  n. 

want  of,  provable  by  parol ••     2S4,  804 

for  specialty,  presumed •    -     ■     19 

when  the  recital  of  payment  of,  may  be  denied 26 

when  it  must  be  stated  and  proved 60-68 

vhen  a  farther  consideration  may  be  proved 385, 304 

CONSOLIDATION  RULE,  party  to,  incompetent  as  a  witness  .  .  .896 
CONSPIRACY,  conspirators  Ixiund  by  each  other's  acta  and  declarations  111 

conspirators,  declarations  of  other Ill 

generally  not  competent  witnesses  for  each  other 407 

CONSPIRATOR,  flight  of  one,  no  evidence  agunst  another  ....  233 
CONSTABLE,  confessions  made  under  induoements  by,  inadmissible  .  323 
CONSTRUCTION,  when  for  court,  and  when  for  jury    .     .     .49, «.,  277,  n- 

defined 277 

rules  of 267,  n. 

CONTEMPT,  attachment  for .319 

may  be  issued  h^  legislatures     .... 
in  wresting  a  witneM,  or  prevenUng  his  ai 
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CONTINUANCE,  preBumplaoa  of 41 

of  owoership  oi  property 41,  n. 

of  insanity 41,  n. 

of  relatioas  of  parties 41,  n. 

of  residence  uid  domicile 41,  n. 

CONTRACT,  when  preaiimed 47 

ia  ta  entire  thins,  and  must  be  proved  as  l&id 66 

what  is  matter  of  description  in 06-68 

parol  evidence  to  contradict  or  vary  (5m  also  Fabol  Etidkncb)  275-305 

reform 290  a 

apply  to  its  subject 301 

proTO  discbarge  of 802,301 

substitution 303,  304 

time  of  performance 304 

CONTRADICTORY  STATEMENTS,  when  proof  o^  admiasibto    .     .    462 

CONVEYANCE  of  legal  esUta,  when  presumed 45,n.,  46 

CONVEYANCER,  conunnnicataons  to,  privileged 241 

CONVICTION,  record  of,  is  the  only  proper  evidence  {Sm  Witmebsbb)  874, 375 

how  procured 457 

of  crime,  how  it  affects  witness 373,  372,  n. 

must  be  proved  by  judgment 373,  n. 

COPY,  proof  by,  when  allowed    ....  01,  479-490,  513-S20,  659,  571.  n. 

office,  what  aod  how  fur  evidence 507 

by  macliines,  admissible 558,  n. 

of  a  copy,  admissible  when 558,  n. 

examined      {Set  Pdblio  Rbcobdb  akd  Docuhskts.     Regobds 

AND  JoDiciAL  Writihos) COS 

COPIES,  who  may  give 435 

three  kinds  ol 601 

may  be  used  to  refresh  recollection 4S8,  n. 

how  obtainable 471 

attested,  of  records,  proof  of 605 

examined,  of  records,  proof  of 508 

CORPORATIONS,  books  of 493 

their  several  kinds  and  n&tares 331-333 

shares  in,  are  personal  estate 370 

CORPORATOR,  when  admissible  as  a  witness      (See  Wi-tttesbbs)   331-333 

admissions  by 175,  n. 

COflPI^S /JEt/Cr/.eonfoeeion  as  proof  of 217 

CORRESPONDENCE,  the  whole  read 201,  n. 

diplomatic,  admissibility  and  effect  of     (5m  LBTTKBa) 491 

CORROBORATION,  of  accomplices S80-3S2 

of  answer  in  chancery 260 

in  perjury 357 

CORROBORATIVE  EVIDENCE,  what  it  is 881,  ». 

what  is  necessary  in  perjury 267,  m. 

COSTS,  liability  to,  renders  inoompeteat  (See  Witnesses)  .  .  401,  402 
CO-TRESPASSER,  when  adnussible  as  a  witness  (5ee  Witkbbsks)  357, 350 
COUNSEL,  who  are      (5ee  PRivrLEOED  Couhdmioationb)    ....   239 

client's  commuaicatioDS  to,  privileged 240,  241 

COUNTERFEIT,  whether  provable  by  admission 97,  n. 

COUNTERPART,  whether  original  evidence St,  n. 

if  any,  must  be  accounted  for,  before  secondary  eridenoo  is  admitted    538 


-■oogic 


COUBTS,  jndiciallj  notice  vhai  it  geoerally  kooim 6 

ecclesiastical,  witoesBM  in 260  a,  n. 

jurisdiction  of &18,  frU,  546,  558 

oi  infeiioT,  or  special,  not  presumed 88  a,  n. 

proceedings  in,  how  proved 610,516,650 

■dmir^ty,  seals  of,  judicially  noticed 6,  479 

judgments  of 626,  541 

exoheqner,  judgments  in 625,  541 

foroign,  judgments  in 540-546 

probate,  decrees  of,  when  conclosiTe 618,  650 

COVENANT,  effect  of  alterations  upon   (Set  Private  Wbitimos)   564-£e8 

COVEIITUEE,       (See  Husband  and  Wife.) 

CHEDir  OF  WITNESSES  is  for  the  jury 10,  ». 

mole  of  impeaching 461-469 

restoring 487 

col'ateral  facts  aSecting 469 

matter  of  opinion 461,  n. 

CREDITOR,  when  competent  as  a  witness      (.See  Witnesses)     ...    392 
CRIMIV  how  far  one  is  proof  of  another 63 

buidenof  proof  of 74,  n.,  81,  81,  n. 

amount  of  proof  of,  necesaary 13a 

am  junt  necessary  in  civil  cases .13a,n. 

jointly  alleged,  must  be  jointly  proved 66,  n. 

vaiiance  in  proof  of 65,  ». 

on  indictment  for,  judge  decides  the  law 49,  n. 

oor.viction  of,  affects  credibility  of  witness 872,  n. 

must  be  proved  by  judgment 375,  n. 

coupetency  of  hnsband  and  wife,  on  trial  of  the  other  for  .    .     .  334,  n. 

CRIMEN  FALSI,  what 373 

CRIMES,  what  render  incompetent      (See  Witnesses)  ....     878,  874 
CRIMINAL  CONVERSATION,  action  for,  lettara  of  wife  to  a  hus- 
band admissible 102 

wife  competent  to  prove 254,  n.,  337,  n.,  841 

CROSS-EXAMINATION,  of  parties 445,  n. 

of  witnesses 445-467 

aa  to  contents  of  letters 88, 437,  n. 

and  facts  cTidenced  by  writings 96,  n,,  464,  n. 

observations  on  proper  mode       (Ste  Witnesses) 446,  n. 

CURRENCY,  when  jadicUUy  noticed 6,  n. 

CURTESY,  tenant  by,  a  competent  witness  for  the  heir 369 

CUSTODY,  proper  what 142 

CUSTOM,  how  proved 12^139 

by  what  witness 405 

by  how  many  witnesses 260  a,  n. 

expluns  lesse 294 

of  law  raercbant,  judicially  noticed 6,  n. 

but  local  mercantile  customs  not     ............  6,  n. 

may  be  inferred  from  single  act 130,  n. 

how  far  provable  to  explain  writing 292-294 

CUSTOMARY,  right  of  common,  provable  by  reputation  128, 131, 137,  n.,  405 

(See  Hear&at.) 
CUSTOM-HOUSE  books,  inspection  of 475 

Ottjlents  of,  how  proved .,     SI 
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DAMAGES,  prcwf  of,  right  fa>  b^ 7i 

when  DitliqiiitUted 78 

waiver  of,  parol  evideace 3M 

prasumpboD  as  to  uoount 4S,  a. 

DATE,  nben  msterial S5,  ■.,  SOi,  m. 

of  witneaa'abirth,  hemajgive ItM.  *. 

DAT,  f  nctiouB  of,  preaumptioa  asto •.    40,  n. 

DEADLT  WEAPON,  preaumptioD  from  aaofd      ■ 18 

DEAF  AND  DUMB,  eompetent  wita«n 3M 

DEATH,  when  pieaamed 20,  30,  33,  41 

proof  of 550 

tetten  of  admiuutration  aa  proof  of 41,  5oO 

DECEASED,  ABSENT,  INSANE,  OR  SICK  WITNESS,  teatimoar 

'     o^  at  former  trial,  when  admiasible 163-188 

admile  testimonv  of  a  P^']^  ^  b**'^ ^^  **- 

whether  admisiiole  in  civil  and  crimioal  caaea 183,  a. 

when  ont  of  jurisdiction 183,  i*. 

when  kept  awajr  by  oppoMte  party 163,  ». 

when  taken  in  writing,  ma^  be  prored  orally 183,  n. 

depends  on  oroaa-eiamination  in  prerioua  bial 161,  m. 

muat  be  in  trial  between  same  partiee 181,  m. 

and  moat  be  sabsiuitiallf  proved  aa  eiTen  at  foimar  trial     .     .      18&,  m. 

may  be  prored  b^  any  ooe  who  beard  it 188,  «. 

how  a&ected  by  interest  of  witoese 187,  n. 

DECLARATIONS,  kinds  admissible  as  ori^nal  evidence       ....       123 

djing  (See  Dtimo  DacLARATiOMa)        158-103,  318 

of  agents,  bind  principal,  when 113,  234 

of  deceased  atUwUng  witnesaea,  rejected  why 136 

of  conspirators Ill 

Id  dispan^ment  of  title 100 

tm  to  domicile 108 

of  perambolatora 146 

of  family,  in  matter  of  pedigree 103, 104  a 

qualifying  acts 108,  100 

of  partners,  agents  and  third  persona 112-117 

of  deceased  persons  to  prove  boandariea  (5m  olto  Boditdabikb)    145,  n. 

against  interest  (See  Admissioks) 147-155, 160-212 

and  replies  of  persons  referred  to 182 

of  hnsband  and  wife  against  each  other US^  346 

by  interpreter,  provable  almnde 183 

Dt  intestate  binding  upon  administrators 189 

of  owner  as  affecting  titles v 106,  109 

of  war,  admissibility  and  effect  of 401 

of  spectators  of  apictore  aa  to  iU  meaning  sot  hearaay    .    .     .      101,  «. 

as  snowing  intention       101,  ■.,  108^  a. 

as  r«  ge»tce 108-115 

whether  they  most  be  oontemporaneons  with  soma  act      •    •    .      108,  n. 

as  to  medical  facts  and  stale  of  dechvant 102,  n. 

as  to  title  (See  aUo  Res  Grst^) 100 

under  oath 125 

as  to  pedigree 134 

of  former  owner  as  to  title ISO,  100 

DECREES,  of  probate  and  ei 
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DECREES  IN  CHANCEKT.prooI  of 511 

their  adnuseibilitj  and  eSect C50,  6&1 

DEED,  estoppel  by S2-S1 

when  presumed 46,  n.,  40 

how  to  be  set  out  in  pleading 69 

oancellation  of,  when  it  divests  tbe  estate 265^  568 

number  of  witDesoes  required  to 274 

delivery  of 068  a,  «. 

may  be  sboim  by  parol  to  be  mortg^es 284,  n. 

what  is  matter  of  descriptioD  in 68,  6U 

eDrolment  of 673,  n. 

estoppel  by 24,25,211 

execution  of 589,  672 

DEEDS,  ancient,  presumption  in  favor  of   ...     .      21,  143,  144,  564,  670 

prove  themselves 570 

{See  Documents.     Amcibnt  Writinqs.    Writikob.) 

produced  by  adverse  partv,  how  proved 571 

tbe  holder,  how  proved 661 

where  attesting  witness  is  not  to  be  had 572 

allerutioDS  in 6G4,  n.,  566-568 

execution  of,  how  proved 569,  n. 

presumption  as  t«  date  of 38,  n. 

as  to  seal  of 88,  n. 

certified  copy  of,  proves  what 484,  n. 

registered  or  recorded  copy  when  admlasible .  91,  n. 

proof  of  contents  of,  by  admission  of  patty 96,  n. 

DEFAULT,  judgment  by,  its  effect  on  admissibility  of  the  party  as  a 

witness  for  co^efendante 355,  850,  357 

DEGREES,  in  secondary  evidence 84,  n.,  682,  n. 

DELIVERY,  of  deed 568  o,  n. 

entry  in  shop-books,  evidence  of 118,  ». 

7)EafOJVSriii4r/OFJLSJ,  parol  evidence  to  correct 801 

DEMURRER,  answer  and  plea  iu  chanceiy,  effect  of    .     .,   .    .     .     .  '    651 

DEPOSIT,  of  money,  to  restore  competency  of  a  witness 480 

DEPOSITIONS,  inferior  evidence 320 

of  witnesses  subsequently  interested,  whether  admissible       •     •   167,  168 

residing  abroad,  when  and  how  taken 320 

distance  of  residence,  how  reckoned 322,  n. 

sick,  &c 220,  821 

what  sickness  b  sofBcient 822,  n. 

in  general,  manner  of  taking 321-824 

certificate  of  magistrate  in 830,  n.,  823,  n. 

witness  generally  must  be  cross-examined      .     .     •      322,  n. 

inperpfluum 824,325,552 

may  be  used  to  assist  memory 436,  n. 

t^en  in  chancery,  how  proved,  to  be  read  at  law 602,  664 

foreign 552 

to  be  read  in  another  action,  complete  identity  of  parties  not 

requisite 553, 554 

-ove  custom,  prescription,  s^sin,  &c 555 

e  read  in  another  action,  power  of  cross-examinatioD  reqoi- 

Mte 554 

when  admissible  against  strangeri  (See  Witkebsis) 656 

nnder  commission 617 

in  behalf  of  defendant  in  criminal  case 320,  n. 

and  verdict  to  prove  repntation 666 

nse  of,  when  adnussion  of  fads  deposed  to 563,  n. 


to  provi 


Pd.yGoogIe 


DESCRIPTION,  what  U  matt«T  vt M-T2 

rhbtonanM Wl 
gNieral 68-M 

in  crimiDal  cmw C5 

InooDtncti 6S-«8 

indeed! e8,ae 

in  reoonb 70 

In  prescription 71 

false  effected 301 

DESTRUCTION  AND  FABRICATION    OP    EVIDENCE,  pre- 

Bnmption  from 37 

DEVISE,  miut  be  in  writdo^ 272 

admiwibiJity  of  parol  evidaDce  to  explain 287,  289-201 

DILIGENCE,  generallj-  qoeation  for  jaiy 49,  a. 

DIPLOMA,  of  pfaTUciaii,  when  neoeuai;  to  be  sbown 105.  h. 

DISCHARGE,  in  bankruptcy,  reatoros  (xnupetency 430 

of  written  ooatract,  by  parol 302-301 

DISCHARGE  ON  EXECUTION,  receipt,  Tariable  by  parol    ....   805 

DISCRETION  AND  CAPACITY,  pre«nmed 28 

DISFRANCHISEMENT,  of  a  corporator,  to  raider  him  a  competent 

witness 430 

DISPARAGEMENT  OF  tiTLE,  declaration,  in 10» 

DIVORCE,  upon  confession  of  adnltary  decreed 217 

competiaucy  of  hnsbaud  and  wife  aa  witoeea  in  proceedings  for     .  334,  n. 

foreign  senteDce  of,  its  effect M4,  545 

decree  against,  as  evidence  of  facts  set  np  in  defence 525 

DOCUMENTS,  production  of,  how  sacnred 309 

produced  on  subpceua  dnces 309 

DOW  described  in  aubpcena 309,  n- 

presumption  as  to  date  of 38,  n. 

as  to  seal  of 38,  n. 

executed  in  duplicate  or  oonoterpart  are  primary  evidence  tA  eon- 
tents  84,  n. 

ancient,  contents  of,  proved  by  docnments 84,  n. 

contents  of,  proved  by  the  writiDV  itself 81,  n. 

secondary  evidence,  when  admissible 84,  01-94 

proof  of  loss  of,  made  to  judge 84,  n. 

contents  of,  when  proved  by  admiauon 06,  m. 

ancient,  prove  themselves  ........,-...•  141,  ft. 

must  be  thirty  years  old 141,  n. 

■ge  at  trial  determines  admissibility 141,  a. 

lure  admissible  without  pnx>f  of  powession 143,  n. 

{See  also  Ancient  Wnnisaa.    Wkitisos.) 

DOMICILE,  declarations  as  to 108, 108,  <». 

DOUBT,  reasonable,  prisoner  has  benefit  of 223,  n. 

DOWER,  tenant  in,  a  competent  witness  for  heir 389 

DRIVER,  of  carriage,  when  incompetent  as  a  witness      • 306 

DRUNKENNESS,  confession  during ZS 

.  I»£7CESrSC(7M,Bttbpoena(5MPRiTATKWRiTi»G8.  WitnmsM)    414,553 

DUPLICATE,  must  be  accounted  for,  before  secondary  proof  admitted    .   553 
notarial  iastruments  and  deeds,  originals      ....■■■■     07,  n. 

DURESS,  admissions  made  under 103 

DUTY,  performance  of,  presumed 227 


DYING  DECLARATIONS,  when  admissible,  value  and  effect  of  158-162. 346 

admissible  only  in  cases  of  homicide 166,  n. 

not  in  cases  of  abortion 136,  n. 

admissibility  of,  is  for  judge 160,  n. 

must  be  relevatit J66,  n. 

must  be  definite 166,  n. 

must  be  uttered  after  loss  of  all  hope 168,  n. 

must  not  be  bearsaj,  or  n$  inter  cUioi 159,  n. 

nor  opiuion 169,  n. 

but  may  be  in  answer  to  leading  questions 169,  n. 

or  in  form  of  deposition 159,  n. 

when  admitted  as  to  contemporaneous  homicides 166,  n. 

when  objectionable  from  incompetency  of  declarant  as  witaess     .  157,  n. 

not  excluded  by  atheism  of  declarant 167,  n. 

as  to  subsequence  of  death 158,  ri. 

when  taken  in  writing,  quaere  if  it  may  be  proved  orally     .     .     .  160,  n. 
impeachable  by  showing  unbelief  of  declarant  (S«  Hearsay)    .  162,  n. 

whether  admisuble  in  civil  cases 15S,  n. 

of  deceased  subscribing  witness  inadmissible  to  irapeaob  iostxa- 
ment  witnessed 128,  166,  n. 


ECCLESIASTICAL  COURTS,  nnmber  of  witnosHes  required  In   280  a,  n. 

what  part  of  their  jurisdiction  known  here 513,  659 

proceedings  in,  how  proved,  &c. -<i     •     .    ,     610,  518 

their  effect 650 

EJECTMENT,  defendant  in,  when  a  competent  witness 360 

ENROLMENT,  of  deeds 573,  n. 

ENTRIES,  not  impeachable  by  proof  of  character  of  party      ...    119  n. 

by  steward 147, 165 

against  interest  and  in  the  course  of  duty  distinguished       .     .     .   115,  n. 

made  in  course  of  duty,  admitted  if  maker  is  dead 116,  n. 

in  registry  of  baptisms  admissible 115,  n. 

in  party's  booha  of  account,  admissible  to  prove  what    ....  117,  n. 

must  be  made  in  ordinary  course  of  business 117,  n. 

niuat  be  ori^nal  entries  and  not  copies 117,  n. 

minutes  and  records  as 116,  n. 

in  shop-books       ■ 117-119 

not  instrnments 116,  n. 

by  third  persons,  when  and  why  admissible       .     .  115-117,  120,  161-155 

by  deceased  rector 155 

by  deceased  attorney  prove  service  of  notics 118 

ENTRY,  forcible,  tenant  incompetent  witness  in     .  ' 403 

EQUITY,  parol  evidence  to  rebut 286  a 

ERASURE 564-568  a 

ESTOPPEL,  principle  and  nature  of 2S,  28  n,,  204-210 

in  deed  must  be  mutual 211,  n. 

by  written  instructions 276,  n. 

by  deed,  who  are  estopped,  and  in  what  cases 24,  25,  211 

as  to  what  recitals 26 

enpaU         207 

ratification  by 2Cfl 

by  admissions 27 

by  conduct  (See  Aduusiohs) 27 
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EVIDENCE,  natnra  Kiid  principles 1-3 

and  proof  dUtiaguished 1 

demonstnUioo,  <nhat '.         1 

cumulative,  wbat 2 

suffioiencj,  for  jury 3,  49,  it. 

competeuoy,  for  court 2 

basis  ot 7-12 

degrees  in  ciroaniBtaDtittl 18  a 

deftnitioii 1 

mors),  what 1 

competent 2 

sati^aotory  aad  soffioient 2 

direct  and  oircanutontial 13, 13,  n. 

presutnptiTe,  (5ee  PBBfitnfPTioif.) 

real IS  a,  a. 

reteTancy  ot 40-55 

general  rules  governing  production  of 60 

must  correspond  with  the  allegatioDS,  and  be  confiDed  to  the  issue    ■     51 

of  knowledge  and  intention,  when  material 63 

hoiT  far  necessity  modifiee  rules  of 348,  n. 

six  practical  rules  concerning 5S4,  n. 

of  character,  when  material  to  the  issue 61,  65,  55,  n. 

proof  of  substance  of  issue  is  sufficient 50-73 

rules  of,  the  same  in  criminal  as  in  civil  cases 05 

meaning  of  *'  weight  of  evidence  " 7-^  p>. 

the  best  is  always  required 82 

what  is  meant  by  best  evideooe 82 

primary  and  secondary,  what 81 

secondaiy,  whether  anj  deerees  in 84,  n.,  582 

oral,  not  to  be  substituted  for  written,  where  the  law  reqoiiea 

writing 86 

oral  not  to  be  substituted  for  written  contract 87 

for  any  writing  material  to  the  coatiD- 

versy 83 

unless  collateral 89 

for  written  declaration  in  ezfrmui      .     .     .    ISl 

of  customs 128-139,  405 

of  deceased,  sick,  absent,  or  insane  witness 163-lM 

(See  Dkgeabed  Witmesb.) 
destroctbn,  fabrication,  and  spoliation  of,  preaumptioos  from      .    .     37 

notice  to  produce 561 

when  may  be  called  for  on  notice 663 

order  of,  and  conrse  of  trial 469  a 

ia  discretion  of  judges 62,  n. 

affirmative  more  weighty  than  n^catire 74,  ». 

voluntary  destruction  of  instruments  of,  effect  of 84,  n. 

ot  absent,  deceased,  and  disqualified  witness 163,  n. 

order  of 469,  n. 

when  it  may  be  given,  though  a  writing  exists 90 

exceptioiu  Co  the  rule  which  rejecte  seoondaiy  evidenoe  in,  — 

1.  case  of  public  records 91 

2.  official  appointments 92 

3.  result  of  voluminons  facts,  accounts,  &c.   ...     93 

4<  inscriptions  on  monumente,  &0 94,  1(0 

6.  examinations  on  the  voir  dire 95 

6.  Borne  cases  of  admission 96 

7>  witness  anbseqnentlj-  interested,  his  former  depo- 

,,  altion  admissible 168 
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EVIDENCE,  —  Continued.  """toh 

excluded  from  pnblio  policy,  vh&t  aod  vhen 286-254 

professional  oomtnuni cations     ....      287-248 

proceedings  of  arbitratora 249 

secreta  of  state 260,  251 

proceedingB  of  grand  jarors 262 

indecent,  or  injurioua   to  the   feelings  of 

othera 253,  344 

communications  between  busband  and  wife, 

254,  384-846 

illegallj  obtained,  itill  admissible 254,  a 

wbat  amoant  necessary  to  eatablish  a  charge  of  treason  .    .     .     255,  250 

perjury 257 

to  orerthrow  an  answer  la  chancery    .     .     .  260 

in  ecclesiastical  courts 200  a,  ». 

written,  when  requisite  by  the  Statute  of  Frauds 261-274 

instruments  of 807 

oral,  what 308 

not  admissible  to  contradict  or  vary  a  writing 275-305 

(See  alio  Fakol  Evidbkci.) 

viva  voce  heat 820,  n. 

corrobonlive,  wbat 381,  n. 

objection  to  competent  of,  when  to  be  taken .  421 

examined  copy    (5e«  Priveleobd  Cohhunications)  .     .    .     ,     .   508 

EXAMINATION,  of  prisoner,  how  prored 620 

of  prisoner,  confessions  in 224 

certificate  of,  how  far  eonclasit-e 227 

on  criminal  charge,  when  admissible 224,  227,  228 

signature  of  pmoner  nnneoessary 228 

of  witness,  (See  Witness.) 

EXAMINATION  IN  BANKRUPTCY,  not  admissible  agwnet  the 

bankrupt  on  a  criminal  charge .  226 

exclusion  of  witness  while  otherg  are  being  examined    ....  432,  n. 

EXCHEQUER,  judgments  in,  when  conclusive 625,  641 

EXCLAMATIONS,  in  mortal  terror  admissible  upon  the  same  ground 

as  dying  declarations 166,  n. 

evidence  not  hearsay 102 

of  pain,  alarm,  pleasure,  or^nal  evidenoe 102,  n. 

most  be  of  present  feeling 102,  ;;. 

EXCLUSION,  of  witnesses  from  court  room 482 

in  discretion  of  judge 432,  482,  n. 

party  will  not  be  excluded 482,  n. 

EXECUTION,  of  dead,  &o.,  proof  of 609,  673 

of  ancient  deeds  not  necessary 141,  n. 

(See  DocuMBifTB.    Ancibnt  Wbitimob,     Private  Writinos.) 

EXECUTIVE,  acts  of,  how  proved 479 

EXECUTOR,  admissions  by 179 

foreign 644 

sales  Dy,  presumed  regular 20 

EXEMPLIFICATION,  what  and  how  obtained 601 

EXPENSES  OF  WITNESSES,   (See  WiTNEsasa.) 

EXPERIENCE,  as  ground  of  belief 8-12 

EXPERTS,  will  be  required  to  attend,  when 319 

who  are 440,  n. 

r      oomparative  value  of  their  evidenoe lOi  »• 
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EXPERTS,  —  Continved.  ""ra" 

when  tbeir  testimony  i>  admiBsibla  to  decipher  writinn 2S 

to  explain  terms  of  &rt   .     ■     .     ,    2Si 
to  ezplun  proTinciatisms,  &c     .    38< 

to  vh&t  matters  they  may  give  opiniooa 440,  &70,  SSO,  n 

entitled  to  pay  before  testiijiitg' 310,  n 

testimony  of,  in  comparison  of  handwrmng 580,  n 

EXPRESSIONS,  of  bodily  or  mental  faelingB  not  beanay 10! 

EXTRADITION,  proof  by  deposition  in  . 652,  n 


FABRICATION,  and  destruction  of  evidence,  presumption  from  .    .    37,  n. 

FACT,  presumption  of 44 

FACTOR,  (See  Aqekt.) 

FALSE  PRETENCE,  one  may  be  proof  of  frandnlent  intent  in  aa- 

other       53 

FALSUS  IN  UNO,  FALSVS  IN  OMNIBUS,  meaning  of  the 

m&sim 461,  n. 

FAMILY,  recognition  by,  in  proof  of  pedinee 103,  104,  134 

(5m  Heabsat.    Pbdiokee.) 

FEES  of  witnesses,  how  taxed 310,  SIO,  n. 

of  experlfl 310.  n. 

FELONY,  conviction  of,  Inoapocitatea  witness  {See  Wetkbssu)      .    .   373 

FIXTURES,  what  are 271 

FLAGS  of  other  nations  judicially  noticed 4 

FLEET  BOOKS,  oontenta  provable  by  copy 81 

FLIGHT  of  one  accomplice  no  evidence  of  goilt  of  another  ....  Ill,  n. 

FORCIBLE  ENTRY,  tenant  incompetent  as  a  witnen  {See  Witnesses)  403 

FORCIBLE  MARRIAGE,  wife  competent  to  prove 843 

FOREIGN  COURTS,  Hgments  in,  effect  of 640-546 

proof  of 514 

jurisdiction  of,  must  be  shown 540,  641 

Foreign  judgments  of  infamy  do  not  go  to  the  competency   .     .   376 

proof  of 514 

i»  rem,  etTect  of 643-545 

in  penonam 545-349 

at  common  law      {See  Records  and  Jddiciai,  WfirrtMOft)  .     .     .   549 

FOREIGN  LAWS  are  not  judicially  noticed 6,  n. 

presumptions  as  to 43,  n. 

proof  of       {See  Fusuc  RscoKDa  and  Docdhutts)     .    .    .     486,  4^ 

FOREIGN  STATES,  {Set  Judicial  Notice.  PHEBtrMFnoKS. 
Pdblio  Ricords  and  Docdhents.  Records  and  Judi< 
CI  AC  Writinqs.) 

FORGERY,  conviction  of,  incapadtates  witness 873,374 

party  whoee  name  is  foiged,  when  competent 414 

{See  Private  Writings.) 

FORMER  RECOVERY,  whether  conclusive  as  evidence 531 

in  tort,  efieot  of 533 

FRAUD,  general  presumption  against 34,  SS,  80 

parol  proof  of 2S4 

one  may  be  proof  of  another S3 

accident  and  mistake,  parol  evidence  to  prove  {See  Presumptions)  296  a 

FRAUDS,  Statute  of    {Set  Wbitimob) 202-274 
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G. 

GAME  LAWS,  want  ot  qnaliflcatioitB  ander,  most  be  proved  bj  affirmant    78 
GAZETTE,  GOVERNMENT,  in  vhat  cases  admUsibk  {See  Public 

Recokps  and  Docuhbhtb) 482 

GENERAL  REPUTATION,  originul  evidence 101. 101,  n. 

GESTURES,  evidence  of  feelings 102 

GOODS,  what  are,  nnder  Statute  of  Fraads 271 

GOVERNMENT,  new,  existence  of,  how  proved 4 

acts  of,  how  proved 383,  478,  401,  492 

[See  Public  Records  and  DocuuENTa.) 


GOVERNOR  of  a  state  o; 


I,  when  not  bound  to  testify 


provincial,  oonimunications  from,  privileged  .     . 

(See  Privileged  Couuunicatiomb.) 


.   251 
.    261 


GRAND  BILL  OF  SALE,  requisites  on  sale  of  ship 261 

GRAND  JURT,  transactions  before,  how  far  privileged 252 

(5«e  Pritileqkd  Couudni cations.) 

GRANT,  when  presumed 4^  45,  n.,  46 

Donclusiveljr 17 

GRAVESTONES,  inscripdons  on 94 

GROANS,  evidence  of  feelings 102 

GUARDIAN,  admission  by,  binds  himself  only ITS 

GUILTY  POSSESSION,  evidence  of 84,  86 


H. 

HABEAS  CORPUS,  ad  tegtificandura     (See  Witnesses) 812 

HANDWRITING,  proof  of  genuineness  of 90,  n. 

attorney  competent  to  prove  client's  writings 242 

proof  of,  in  general      (See  Private  Wbiting8) 576-581 

HEALTH,  proof  of,  by  opinion 440,  n. 

HEARSAY,  admissible  on  preliminary  questions  for  the  court .     .     .     99,  n. 

what  is 99,  100 

statements  of  party  in  his  own  favor  out  of  court  are      ....     99,  ft. 
what  is  not  hearsay 

information,  upon  which  one  has  acted 101 

conversation  oi  one  whose  sanity  is  questioned      .    '.     .    101 
answers  given  to  inquiries  for  information  .     .     .     101,  674 

date  of  witness's  birth 104,  n. 

general  reputation 101,  101,  n. 

ezpresaions  of  bodily  or  mental  feelings 102 

mnat  express  a  present  feelinj;  ........  102,  n. 

complaints  of  injui?,  recenti  facto 102 

recent  limitation  of  rule     .     .' 102,  n. 

declaratdoDS  of  family  as  to  pedigree     {See  alto 

Pbdigbhe) 103,  103,  n,  104, 104  a,  134 

inscriptions 105 

declarations  accompanyins*  and  qnalifying  an  act  don^  108, 109 

in  disparagement  of  title 109 

of  other  conspirators Ill 

ot  partners 112 

of  agenta 113. 114 

of  agents  and  employees  of  cotToratioDS  .    .     .     114  a 
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HEARSAY,  —  Ctmtmutd.  taonta 

eDtries  by  third  peraOM 115-117,  120 

indoraemeDta  of  partial  payment 121,  122 

in  an  admusioa 202,  a. 

in  an  aiuwer  in  Chutcei^ 202,  a. 

when  and  on  what  principle  hearsay  la  rejected 131, 123 

when  admiauble  by  way  of  exceptioa  to  the  rule,  — 

1.   in  matters  of  publio  and  general  interest .     .    •      138-140 
restricted  to  decIaratioDs  of  peraoiis  since  dead  .    .     .    130 

and  oonoerning  ancient  rights 130 

anie  lUem  molam      ....      131-134 

altnation  of  the  declarant 135 

vrby  rejected  as  to  private  rights 137 

particular  facts 138 

includes  writinga  as  well  a»  oral  deolantions  .  .  .  139 
admiaaibla  also  a^nat  public  rights 140 

3.  in  matters  of  ancient  possessioiia 141-144 

boundaries,  whan 145,  n. 

perambulations 146 

8.  declarations  against  interest 147-155 

books  of  bailiSs  and  receivers IfiO 

priTato  persons 150 

the  rule  includes  all  the  facts  related  in  the  entry  .  .  ISS 
the  party  must  have  been  a  competent  witness  .  .  .  153 
in  entries  by  agents,  agency  must  be  proved  .  .  .154 
books  of  deceased  rectera,  &o 155 

4.  dying  ;leclarations 156-162 

Srinciple  of  admission 156-158 
eclarant  mnst  have  been  competent  to  testify  .  .  .  159 
circamstances  most  be  shown  to  the  court    ....    160 

if  written,  writing  must  be  produced 161 

weakness  of  this  evidence 163 

substance  of  the  declarations 161  a 

answers  by  signs 161  b 

of  husband  or  wife,  when  admissible  a^nst  the 

other   (See  alio  Dying  Dkclarations)     .     .      3i5,  S46 

S     testimony  of  witnesses  since  deceased  ....      163-166 

whether  extended  te  caaeof  witness  sick  or  abroad  .  103,  n. 

muBt  have  lieen  a  right  to  cross-examine 164 

the  precise  words  need  not  be  proved 165 

may  be  proved  by  any  competent  witness 16S 

witness  subsequently  interested 167,  168 

declarations  and  replies  of  persons  referred  to  admissible  182 

declarations  and  replies  of  interpreters 183 

HEATHEN  not  incompetent  as  a.  witness,  and  how  sworn 371 

HEIR,  apparent,  a  competent  witness  for  anoestor 3M 

when  competent  as  witness 392 

HERALD'S  BOOKS,  when  admissible 105,  n. 

HIGHWAY,  judgment  for  non-repair  of,  when  admiaaible  in  favor  of 

other  defendante 534 

HISTORY,  local,  not  admissible 6  n,  «. 

public,  when  admissible 6  a,  n.,  440,  N-,  497 

HOMICIDE,  when  malice  presumed  from 3t 

HONORARY  OBLIGATION  does  not  incapacitate  witness   ....  388 

House,        (See  Lkgiblature.) 

HUSBAND  AND  WIFE,  declarations  of,  when  admissible  against 

«aoh  other $45,  346 
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HUSBAND  AND  WIFE,  —  Conhnued. 

each  competeat  Agunat  the  other  for  self- 
lucompeteot  as  to  Don-occeag      .... 

Inlercoarse  between,  when  presamed  .    . 
coercion  of  wife  by  huBbaud,  when  presun 
u  to  her  torts  aa  againat  husband  .     .     . 
as  to  her  separate  estate    ...... 

admissions  dj  wife,  wheo  good  againat  ha 
not  without  proof  of  agency  or  ratification 
CommimicatiODS  inter  sett  privileged  .  . 
{See  pKiviLROBD  COMun 
no  matter  when  the  relation  began  or  endi 

competency  of,  as  witness 

competency  of,  as  affected  by  statute  .  . 
competent  except  in  criminal  caaea  ■  • 
or  proceedingB  baaed  on  adalterj  of  either 
as  to,  in  proceedings  for  divorce  .  .  . 
wife  competent  witness  siter  husband's  de 
none  but  lawful  wife  incompetent  as  witnt 
whether  husband's  consent  removes  incom 
rule  applies  when  husband  is  interested  . 
competent  witness  in  collateral  proceedingt 
exceptions  to  the  mle  in  favor  of  wife 
rule  extends  to  cases  of  treaaoo,  temb. 
wife  not  competent  witness  for  joint  conspi 

BMicles  of  peace  between 

when  competent  witnesses  tor  or  against  an 


I. 

IDENTITY,  of  name,  evidence  of  identic  of  pi 

proof  of,  when  reqaisite 

by  attorney 

IDIOT,  incompetent  as  a  witoeu     .... 

statutes  concerning 

competency  of,  as  witness,  is  decided  by  jad 
ILLEGALITY  OF  CONTRACT,  provable  by 
IMPEACHMENT  of  vritnesa 

of  security  by  maker  or  indorsar  .... 
IMPRISONMENT,  prima  facie  tortious  .  .  . 
INACCURACIES,  distinguished  from  ambiguiti 
INCIDENTS,  parol  eridenee  to  annul  .... 
INCOMPETENCY,  (5«  Witkmbbs.) 
INCORPOREAL  RIGHTS,  how  effected  by  deal 
INDEMNITY,  when  it  restores  competency  ,  . 
INDICTMENT,  inspection  and  copy  of,  right  to 

what  is  matter  of  deicriptjon  in 

INDIRECT  EVIDENCE 

INDORSEE,  how  affected  by  admissions  of  indon 
INDORSEMENT,  presumed  to  be  of  its  date    . 

of  part  payment  on  a  bond  or  note  .     ■ 

not  explicable  by  parol 

INDORSER  not  competent  to  impeach  indorsed 

when  a  competent  witness     {See  Witnesses; 
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INDUCEMENT,  what,  and  when  it  must  be  proved 63,  n. 

to  conieaaoa    (See  alio  Conkebsion) 220 

INFAMOUS  PERSOMS,  who  are 375 

INFAMT  by  foreign  judgment  doea  not  disqualify 378 

renders  s  witness  incompetent 872-376 

but  DOW  by  statute,  affects  creiUbility      ■     • 372,  n. 

must  be  proved  by  judgment .^^>  "■ 

how  remoTed 577,  378 

croHs-exaininatioa  to  show      (See  Witnesses) 451,  457 

INPANCr,  proof  of,  rests  on  the  party  assertiDg  it 8X 

when  it  disqualifies  a  witness 365,  ■•. 

is  decided  by  the  judge     (See  Onus  Pbobu4i>i) 365,  n. 

INFERENTIAL  EVIDENCE 13a,n.,  48,  u. 

INFERIOR  COURTS,  inspection  of  their  records 473 

prooi  of  their  records  (See  Fcrlic  Records  axd  Docdhehts. 
Records  and  Judicial  Writings) 513 

INFIDEL  incompetent  as  witness     (See  Witnbssbs)      ....     368-372 

INFIDELITY  OF  WITNESS,  how  proved 370,  n. 

INFORMER,  competency  of,  as  ft  witness 412-415 

question  who  is,  not  allowable     (5m  Witkbssbs) 250,  n. 

INHABITANT,  admissions  by '  ....    175 

when  competent  as  a  witness 331 

rated  and  ratable  distinguished SSI,  n. 

INNOCENCE,  presumed 84,  85. 85,  «. 

except  in  cases  of  libel,  &c 36 

presumption  of,  prevails  over  presumption  of  life 35,  n. 

(See  Prksuu PTIONB.) 

INQUISITIONS,  jw(  mortem,  proof  of 515 

admissibility  and  effect  of 556 

of  lunacy 556 

extra-judicial  inadmissible 556 

INSANE  PERSON,  when  competent  witness 865,  365,  n. 

testimony  of,  at  former  trial,  when  admissible 183 

(See  Deceased  Witmbbs.) 

INSANITY,  must  be  proved  by  party  alleging 81 

burden  of  proof  of,  in  criminal  ciises 81 ,  n. 

in  prabat«  of  wills 81,  fU 

in  civil  actions 81,  a. 

noD-experts  may  testify  as  to 440,  n. 

presumed  to  continue  after  being  once  proved  to  exist  (See  Lunact)     42 

INSCRIPTIONS,  not  hearsay 105 

provable  by  secondary  evideuce 90,  M,  105 

INSOLVENT,  omission  of  a  claim  by.  in  schedule  of  debts  dne  to  him  .    106 
{See  Admissions.) 

INSPECTION,  of  public  records  and  docoments 471-47S 

(See  Public  Records  amd  Docdmekts.) 

of  private  writings 659-502 

of  corporation  b<x>ks 474 

of  books  of  public  officers  (See  PaiVATE  Wbitikos)      .     .     •     475.  476 

INSTRUCTIONS,  to  counsel,  privileged 210,  241 

(5e«  Privilegbd  CoMtfONiCATiONS.) 

INSTRUMENTS,  entries  iu  book  not 116.  n. 

original,  what  are 84,  «■ 
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INTENT,  when  presumed U 

and  knowledge,  when  material u3 

provable  from  other  similar  acU 61  a,  ».,  53 

or  bj  direct  testiiuouy 61  d,  n, 

or  by  declarations  part  of  ret  gestce 101,  n. 

and  meaning,  provable  bj  opinion 410,  it. 

INTEREST,  in  land,  what 270,  271 

disqualifying 329-364,386-111 

of  witness,  effect  of,  when  subsequently  acquired  ....  167,  418-420 

subsequeat,  does  not  exclude  his  previous  deposition  in  chantMry      .   ]6S 

whether  it  does  at  law      {See  WtTNESSBS)        ....    ItiS 

INTERLINEATIONS,  erasures,  and  alteraUons 504-56S  a 

INTERNATIONAL  COftUTY,  presumed 43 

INTERPRETATION,  rules  of 273,  287,  n.,  514,  n. 

defined 277 

whether  for  court  or  jury 49.  n.,  277,  n. 

INTERPRETER,  will  be  required  to  attend,  when 319,  n. 

his  declarations,  when  provable  aliunde 183 

oommnni cations  througn,  when  privileged :     .     .     .   239 

may  give  dying  declaratioQB 161  a,  n. 

admissions  by 183 

INTESTATl^,  his  declarations  admissible  against  bis  administrator   .     .   189 
(See  Admibsioks.) 

INTOXICATION,  confession  during S29,  n. 

ISSUE,  proof  of,  ou  whom,      (See  Ohub  Fbobahdi.) 

what  is  sufficient  proof  of 56-73 

identity  of    {See  Allegations.    Variance) 532 


J. 

JEW,  how  to  be  swom 871 

JOINT  OBLIGOR,  acknowledgment  by 112 

competency  of 395 

JOURNALS,  of  legislature,  how  proved 482 

admissibility  and  effect  of 491 

JUDGE,  his  province 49,  49,  ».,  100,  219,  277,  n.,  865,  n. 

instnictions  of.  aa  to  credibility  of  witness 10,  n. 

or  weight  of  evidence 49,  a. 

or  taw  in  criminal  cases 49,  n. 

when  incompetent  an  a  witness 166,  249,  n.,  364 

his  notes,  when  admissible 166,  108,  r. 

mav  resort  to  history,  records,  &c.,  when 6 

may  ask  questions  at  his  discretion 434,  n. 

JUDGMENT,  former,  when  provable 531 

effect  of 631-534 

in  criminal,  not  admissible  in  civil  cases 537 

in  admiral^,  how  far  conclusive 525,  541 

by  default  a^inst  conlefendant 855-357 
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JUDGMENTS,—  CoTrfmued  ■■"«• 

grounds  of  conclusiveaess  of 628 

upon  what  parties  and  facts  binding 522-531 

wno  are  parties  and  privies  to &35,  536 

as  facts,  alwBjs  provable  b;  the  record 538,  539 

agaioHt  joint  and  several  contractor* 089  a 

foreign,  in  rem  and  inpenonam 510,  641,  5M 

in  trustee  process 542 

if)  rem,  how  tar  conclusive 543 

affecting  personal  tialat 544 

JUDICIAL  NOTICE,  of  what  things  taken 4,  6  a,  47& 

of  boundary 6  a 

JUDICUL  PROCEEDINGS,  presumpUon  in  favor  of 19,  227 

(See  Records  and  Judicial  Writikob.) 

JURISDICTION,  of  foreign  courts  mnat  be  shown 540,  541 

of  inferior  conrts,  not  presumed 38  a,  n. 

JURORS,  sola  judges  of  credibility  of  witness 10,  n.  13,  m. 

when  advised  5;  oonrt 13,  n.,  45^8,  49,  49,  n. 

their  province 44,  49,  49,  n..  ISO,  219,  277,  ».,  305,  n. 

their  competency  as  witnesses 252,  252  a,  363,  r.,  3«4,  n 

grand,  proceedings  not  to  be  disclosed 253 

evidence  before,  when  provable S53,  a. 

traverse  jurors,  not  oompeteut  witnesses 252  a,  >l 


E. 

KINDRED,  (Sm  Fauilt.    Hearbat.    PEDtaRU.) 

KNOWLEDGE,  proof  by  oontmoD  repute 138,  n. 

by  similar  ao& 61  a,  n. 

and  int«nt,  when  material 53 

notoriety,  evidaaoe  of 188 


L. 

LANDLORD,  title  of,  tenant  cannot  deny 25 

LANDS,  meaning  of,  in  Statute  of  Frauds 270 

LANGUAGE,  how  to  be  understood 278 

what  it  is,  who  to  determine 288  ft 

LAPSE  OF  TIME,  not  conclndve  bar  to  title 45 

LARCENY,  presumption  of,  from  possession,  when 11,  34 

(Set  Prbsdmptionb.     Gdiltt  Fobsbbsioh.) 

LAW,  questions  for  court,  and  not  for  jury 4S,  *. 

LAW  AND  FACT,  qaestions  of 49 

presamptions  of 14 

LAWFULNESS,  of  acts,  when  presumed 34 

LAW  MERCHANT,  and  its  customs  judically  noticed 6,11. 

LAWS,  judicially  noticed,  when 6^  !^  n.,  fl 

of  other  states,  when  judicially  noticed  in  etat«  or  fedend  courts  .     .  6,  n. 
LEADING  QUESTIONS,  what,  and  when  permitted    .     .     .  434,  435,  447 

(<S«e  WlTMEBBBS.) 

LEASE,  when  it  must  be  by  writing 263,  264 

axpounded  by  local  custom,  when •..  SM 
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LEGAL  ESTATE,  convejance  of,  when  presumed 46 

LEGATEE,  when  competent  as  a  witness 302 

LEGISLATURE,  public  acts  of,  judicially  noticed S,  n. 

may  punish  witness  for'cont«mpt 300,  n. 

jouruals  of,  how  proved 482 

admissibility  and  effect  of 491 

transactions  of,  how  proved 460-482 

{See  Public  Records  and  Documents.) 

proceedings  in,  how  for  privileged  from  disclosure 251,  n. 

LEGITIMACY,  when  presumed  .     .     ." 28,  28,  n.,  291,  n. 

not  conclusiTelT  presumed ■  28,  n. 

preaumptioD  of,  flow  rebutted 81 

mother's  declaration  in  dispar^ement  of 103,  n. 

LESSEE,  identity  of,  with  lessor,  as  party  to  suit 536 

LESSOR,  of  plaintiff  in  ejectment,  regarded  as  the  real  party  ....  535 
LETTERS,  if  duly  mailed  and  addressed,  emprima  facie  received  40,  n. 

so  if  marked  to  be  returned 40,  n. 

poBt-marks  on 40 

parol  evidence  of  contents  of 87,  88 

may  be  eiplftined  by  replies,  or  h^  parol 197,  n. 

admissioD  of  truth  of  s^tementg  in,  by  silence 108,  198,  n. 

how  used  in  cross-examination 465 

proof  o£,  by  letter-book 116 

cross-eiamination  as  to 88,  89,  403-4S8 

addressed  to  one  alleged  to  be  insane lOt 

written  by  one  conspirator,  evidence  against  others Ill 

of  wife  to  husband,  when  admissible 102 

whole  correspon deuce,  when  it  may  be  read 201,  n. 

prior  letters,  by  whom  they  must  be  produced 201,  n. 

of  public  agent  abroad,  admissibility  and  effect  of 491 

of  colonial  governor 491 

{See  Evidence.     Hbaksat.    Parol  Evidence.     Witnesses.) 

LETTERS  OF  ADMINISTRATION,  how  proved 619 

as  proof  of  death 41,  550 

LETTERS  ROGATORY,  what 820 

LIABILITY   OVER,  its  effect  on  competency  of  witness     .    .     .      393-307 

(See  Witnesses,) 
LIBEL,  published  by  agent  or  servant,  liability  of  principal  for     .     .  36,  234 

puts  character  In  issue 55,  ». 

LICENSE,  must  be  shown  by  the  party  olaiming  its  protection    70,  70,  n.,  61 

what  is  evidence  of 79,  n. 

LIFE  AND  DEATH,  presumptions  of 41 

when  presumption  of  life  conflicts  with  innocence 36,  n. 

LIMITATIONS,  joint  debtor,  acknowledgment 112,  n.,  121,  n. 

entry  in  shop-Dooks,  admission 174,  ».,  212,  n. 

L/SilfOJ',^,  what,  and  its  effect 104,  n-,  131-134 

LLOYD'S  LIST,  how  far  admissible  against  underwrites 196 

LOCAL  CUSTOM,  explains  leases 294 

LOG-BOOK,  how  far  admissible 495 

LOSS,  adjustment  of,  when  conclDeive 312 

LOST  RECORDS  AND  WRITINGS,  proof  of  contents  of  80,  509,  n. .  558,  n. 
private  writings,  proof  of ^i  n-f  1^7,  658 
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LOST  EECORDS  AND  WEITINGS,  —  ConHnued.  emoam 

recordi Bl,  n.,  5u8 

(See  EviDEMCE.     Phivatb  WsiTtKaa.     Records  and  Judiciai. 
Whitings-) 

XjUNACY,  whenpreaumed  toooiitinue 4S 

iDqutsitioQ  oi,  its  admissibility  uid  efiect 666 


MAGISTRATE,  confeesionB  made  to 218,  222,  224,  227 

MAGNITUDE,  and  Dumber,  how  far  material(5M  Cohfbssiom  of  Goilt)    01 

MALICE,  when  presumed 18,  18,  n.,  94 

when  necessary  to  be  proved 18,  », 

MALICIOUS  PROSECUTION,  pnts  character  in  issue,  wheQ  .  .  65,  n. 
testimony  of  defendant  given  before  grand  jury,  admissible  in     .     .  352 

judgment  of  acquittal,  ^hen  admixsible  !□ 538 

copy  of  jadgment  of  acquittal,  whether  plaintiff  entitled  to     .    .    .  471 

MALICIOUS   SHOOTING,  wife  competent  to  prove 843 

MAPS  AND  SURVEYS,  when  evidence  138, 146,n.,  189,n.,285,n.,4S4,  n. 

MARK,  signing  by 272,  672 

MARKS,  surveys,  boundary 94 

MARRIAGE,  whether  provable  by  reputation 107 

by  town  clerk's  record 115,  n. 

forcible,  wife  admissible  to  prove 343 

second,  in  case  of  polygamy,  by  whom  proved 339 

and  time  of  included  in  pedigree 104 

when  presumed,  from  cohabitatioa 27,  207 

foreign  sentMtces  as  to,  effect  of 544,  545 

proof  of 842,  843,  484,  493 

(See  HuSBAKD  akd  Wipb.     Poblio  Records  and  Docuhbmts. 
Records  and  Judicial  Writikos.) 
MARRIED  WOMAN,  (S^  Wifr.) 

MASTER,  when  liable  for  ccime  of  servant 234,  n. 

when  servant  witness  for 414 

when  not 396 

MEANING   AND    INTENT,  provable  by  opinion 440,  «. 

MEDICAL  WITNESS,  not  privileged 248 

may  testify  to  opiniooa,  when .,.,.   440 

when  not 441 

MEMORANDUM,  to  refresh  memory  of  witness 436-439 

(See   WiTNESBKS.) 

MEMORY,  refreshed  by  writing 43*-439 

writing  so  used  need  not  be  original .    ■   43S 

nor  made  by  witness 439 

writing  is  not  itself  evidence 437 

unless  adopted  by  other  party 437,  437,  n. 

essentials  of  writing  so  used 436-438 

mercantile  customs,  judicially  noticed 5,  n. 

MIND,  state  of,  presumed  to  continue 42,370 

MINUTES,  of  recording  officer,  uueztended,  provable  by  parol  .  .  86,  n. 
of  proceedings  at  corporntion  meeting 115,  n. 

MISJOINDER  OF  PARTIES,  effect  on  o 
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UISTAKB,  accldeot,  and  fraud,  parol  evidence  to  correct 290 

admisaions  by,  effect  of 206 

of  law  apparent  in  a  foreign  judgmeDt,  effect  of 547,  n. 

UIXED  QUESTIONS,  of  law  and  fact    (_See  Jdrors) 4S 

MONOMANIAC,  whether  competent  as  witness S6& 

MONTH,  meaning  of,  when  for  court,  when  for  jury 49,  n. 

MONUMENTS.  inscripfeonH  on 94 

MORAL  CERTAINTY,  meaning  of,  in  criminal  oaaes    .     .    .    .     19  a,  n. 

MOTIVE,  how  proved 63,  n. 

MUNICIPAL  CORPORATION,  acta  of  iucoqwration  of,  aie  public, 

and  are  jndiciallj  noticed 5,  n. 

books 493 

UDRDEB,  when  malice  piesumed 18 


N. 

NAME,  prevuls  over  description 301 

identity  of,  is  identity  of  person 88,  512,  575 

NAVY  OFFICE,  books  of 493 

(See  Public  Records  amd  Documemtb.) 

NECESSARIES,  how  proved 116,  «. 

NEGATIVE,  when  and  by  whom  to  be  proved 74,  ».,  78-81 

(See  Onus  Probamdi.) 

NEGLIGENCE,  proof  of  burden  on  bira  who  alleges 81 

NEGLIGENCE  AND  CARE,  generally  question  for  joiy  ....    40.  n. 

proof  of 49.  n. 

what  is  evidentn  of 40,  n. 

by  collateral  similar  acts 51  a.  n. 

nOHt  be  defined  by  Judge  to  Jury 49,  n. 

NEGOTIABLE  INSTRUMENT,  unimpeachable  by  party  to  .    .      363-385 

NEUTRALITY  OF  SHIP,  when  presumed 31 

NEW  PROMISE,  by  one  partner  binding  upon  the  other     112,  »..  117,  189, 

207,  527  a 

limitations 112,  n. 

JVOLiE  PflOSlSQi//,  effect  of,  to  restore  competency  .     .    .    .     356,363 

(Set  Witnesses.) 
NON-ACCESS,  husband  and  wife,  when  incompetent  to  prove      .    .  28,  253 

NON-PAYMENT,  twenty  years,  presumption  from 39 

NOTARIES,  seals  of.  judicially  noticed 5 

NOTES,  brokers',  bought  and  sold,  wbetber  original  evidence    .     .     ■     97.  n. 
NOTICE,  judicial,  what  within 4-6 

notoriety,  evidence  of .,..•..    13S 

to  produce  writings    (See  Private  Writings) 660-563 

NOTICE  TO  QUIT,  service  of,  how  proved 116 

NOTORIETY,  when  evidence  of  the  existence  of  a  lease    .    .    .     .  401,  n. 

general,  when  evidence  of  notice 138 

Whether  noticeable  by  a  Judge 364 

NULLUM  TEMPUS  OCCURRIT  REGI,  when  orerthrown  by 

presumption 46 

JfUL  TIEL  «£COflZ>,  plea  of,  how  tried 502 


Pd.yGoogIe 


NUMBER  AND  MAGNITUDE,  when  material ,     <1 

HUMBEE  OF  WITNESSES,  (See  Answer.    Pekjdrt.    Statctb 
or  Fbauds.     Tbeasok.     Ubaqx.    Wuxe.) 


OATH,  affinoatioD  substitnted  for STI 

ib  natnre S33 

tn  lilem,  when  adnussible 848-350,  332,  558 

how  administered 371 

OBLIGATION,  legal  and  moral,  not  pravable  by  opinioa  of  vitnesa .     .  441 
OBLIGEE,  release  by  one  of  several  binds  all    (See  WiTNBescs)     .     .  427 


J  dischu'gea  all    (Ste  Witnesses)  ■ 
OFFER  OF  COMPKOMISE    (See  Comfkomise) 

OFFICE,  appointment  to,  when  presumed 

OFFICE   BOND,  how  proved 

OFFICE-BOOKS 474-478,4 

OFFICER,  de  facto,  prima  facie  proof  of  appointment 83,  92 

OFFICIAL    APPOINTMENTS,  when  provable  by  parol 92 

OFFICIAL   CERTIFICATES,  when  admiMible 498 

OFFICIAL  COMMUNICATIONS,  when  privileged      ....     249-258 
(See  Pkivh-eqed  Couuumicatioito.) 

OFFICIAL  REGISTERS 484,  485,  490 

OJVUS  PROBANDI,  devolves  on  the  afflrmant H 

on  party  producing  ft  witness  deaf 

and  dumb 3SS 

on  party  aliens  defect  of  reliriouB 

belirf   .    . 370 

in  probate  of  wiUs ' 77,  81,  ■». 

of  insanity  in  civil  actions 81,  i». 

in  criminal  cases 81,  •». 

in  probate  of  wills 81,  n. 

of  alibi 81,  n. 

in  actions  on  promisaory  uot^,  &c.,  frandulently  put  in  circulation      81  a 

of  license,  authority,  &c 74,  n. 

in  actions  by  the  holder  of  a  bank-bill  shovrn  to  have  been  stolen      81  a 

in  criminal  cases 81fr 

exceptions  to  the  rule,  — 

1.  when  action  founded  on  negative  allegation  .     .  74,  n-,  78 

2.  matters  best  known  to  the  other  party 79 

8.  allegations  of  criminal  neglect  of^  duty 80 

4.  other  allegations  of  a  negative  ohanustet 81 

(See  alio  Bdkden  op  Proop.) 

OPEN  AND  CLOSE,  right  to 76,  75,  n.,  78,  76,  ■. 

in  probate  proceedings 75,  n. 

in  equity 75,  >». 

in  cases  of  land  damage 73,  n. 

OPINIONS,  when  admissible 280,  440,  441,  481,  676,  68a  n. 

presumed  to  continue 42,  370 

of  underwriter 441 

of  physiciao 44ft 


ORAL  EVIDENCE,  ioadmisBible  to  prove  oontento  of  writdn;    .     .    86-93 

to  contradict  or  vary  &  writiDg       27S-305 

(5m  Evidence.    Parol  Evidkhce.) 

ORDINANCGS.conntjfCity.andtowQ,  nben  jndioiftllf  uoUoed     .     .      6,  n. 

ORIGINAL,  instrunieatsoievideuoe,  what 84,  n. 

E tinted  papers 80 
rokers'  entries,  aud  boogbt-and-Bold  ootes U7,  n. 

OUTLAWRY,  judgment  o^  works  infamy 376 

OVERT  ACT,  proof  of,  in  treaaoa 2S5 

OWNER,  of  property  stolen,  a  competeut  witness 412 

OWNERSHIP,  proved  by  possession 84 


PAPERS,  printed,  all  originals gO 

prirat^  when  &  slrauger  may  call  for  their  prodnotioB 216 

(^'ee  Pbitate  Wkitinob.) 

PARCELS,  bill  of,  explained  by  parol SOS,  n. 

PARDON,  its  effect  to  restore  oompetenoy     {See  Witnesses)      .     877,  378 
PARISH,  boundaries,  proof  of 145 

t'lidement  against,  when  evidence  for  another  pariah 631 
uoks      (See  Fobug  Rkcoiids  ahd  Docdhemts) 463 

PARISHIONER,  rated,  admissions  by 179 

PARLIAMENT,  proceedings  in,  how  far  privileged  from  disclosure  .  S51,  n. 
PAROL  EVIDENCE,  inadmissible  to  contradict  magistrate's  certificate 

of  ezaminalioa 237,  n, 

admissible  to  esUblish  a  trust 266,  SS8,  n. 

its  admissibility  to  explain  writings 275-803 

inadraissible  to  contradict  or  vary  a  record 276,  n. 

written  instructions ....•••.  276,  n. 

principle  of  exclusion 276 

the  rule  excludes  only  evidence  of  Isngnage 277,  282 

but  admits  evidence  to  show  the  existence  of  a  writing    ....  233,  n. 

or  to  explain  the  language 283,  n. 

in  what  sense  the  words  are  to  be  anderstood 378 

the  rule  of  exclusion  is  applied  only  ia  suits  between  the  parties  .  .  279 
does  not  exclude  testimony  of  experts  .  .  ■  280 
illustrated  br  examples  of  exclusion    ....  281 

does  not  exclude  other  writings 282 

excludes  evidence  of  intention 282  a 

iaadmissibletosbow  the  written  contract  originally  Toid 284 

or  conditional 284,  n. 

•  want  of  consideration        2S4, 804 

fraud 284 

illegality 281,304 

incapacity  or  disability  of  party 284 

want  of  delivery 284 

that  a  deed  is  a  mort^^  ....    284,  n.,  266,  n. 

or  is  wrongly  dated 284,  n. 

admissible  to  explain  and  contradict  recitals,  when 28S 

ascertain  the  subject  and  its  qualities,  Sto.      .   288-2SS.  301 

ascertain  who  are  children 288,  n. 

these  rules  apply  equally  to  wills 287,  286-291 

Mr.  Wigram's  rules  of  interpretation  of  wills 287>  n. 
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PAROL  EVIDENCE,  — Continuerf.  tas»» 

of  Buy  intriDBia  circumBtsnces  admissible S8S,  288  a 

extrioiic  evidence  not  admitted  vhea  description  applies  to  one  - 

object SM,  n. 

but  when  it  applies  to  two 290,  n. 

decIai-atioDS  oi  intent  are  then  admissible 290,  n. 

wbo  muHt  detennine  correct  readiu^  of  a  paper 2SS  b 

of  usage,  nben  and  how  tar  admissible 392-2&1 

to  annex  incidents  admissible 3M 

to  show  that  apparent  joint  obligees  are  sureties 2SL,  n. 

explanatory  language  during  negotiations     .     .    230,  n.,  2S'2,  n. 
whetber  atunissibie  to  sliow  a  particular  sense  given  to  common  words  293 

admissifala  to  rebut  an  equity 29S 

reform  a  writing 290  a 

explain  latent  ambignities 297-300 

apply  an  instrument  to  its  subject 301 

correct  a  false  demonstration 301 

show  the  contract  dischargvd 302,  301 

prove  the  substitntion  of  another  contract  by  parol  303,  304 
show  dme  of  performance  enlarged  or  dami^  waived  301 

contradict  a  receipt,  whan 306 

expl^n  a  biU  of  parcels ■  30a,  n, 

PABSON,  entries  by  deceased  rector,  &c.,  when  admissible 155 

(See  Heassat.) 

P^flr/C£PS  CJJ/JI//iV/5,  admissible  as  a  witness       878 

PARTIES,  generally  inoompetenC  as  witnessea 320,  330 

competent,  when 821,  n.,  329,  n^  348,  363 

for  all  purposes 329,  n. 

Btatntes  on  this  point 326,  n. 

except  when  adverse  party  is  executor,  &o 329,  n- 

as  to  conversations  of  deceased 329,  n. 

as  to  transactions  with  deoeasad 329,  n. 

unless  executor  testifies 829,  n. 

in  criminal  cases  may  testify 329,  n. 

by  so  doing,  waive  privik^ 329,  n. 

may  testify  to  intent,  motive,  &c 329,  n. 

friends  and  Btranecra C33,  53S 

waive  rights  to  object  (o  criminating  queationa 331,  n. 

impeachable,  like  ordinary  witnesses 331,  n. 

refusal  of,  to  testify,  presumption  from 331,  n. 

may  file  interrogatories  to  each  other 853,  n. 

may  be  mutoally  called  and  cross-examined 445,  n. 

when  witnesses  are  entitled  to  witness  fees 310,  n. 

will  not  be  ordered  to  withdraw 432,  n. 

(See  WiTKRSBES.     Admisbioks.) 

PARTITION,  when  presumed 46,  n. 

PARTNERS,  mutually  affected  by  each  other's  acts    .     .     .     .'.     .     .112 
when  bound  by  new  promise  hy  one  to  pay  a  debt  barred  by  statute  1 12,  n. 

admissions  by      (See  Witnesses) 177,  189,  207,  627  a 

PARTNERSHIP,  once  proved  presumed  to  continue 42 

how  proved -.     ,     ,    112 

PART  PAYMENT,  aSect  of,  on  Statute  of  Umitations 112.  n. 

indorsement  of 121,  122 

PAYEE,  admissibility  of,  to  impeach  the  security  (Sec  Witkessbs)  383-3S5 

PAYMENT,  provable  by  parol 302^305 

of  money,  effect  of,  to  restore  competency 408-430 

prior,  admission  of,  effect  of 123,  ». 
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PAYMENT,  —  Continued.  tSmmoM 

indorsement  of  part 121, 122 

non,  twenty  jears',  presumption  from     {See  WiTNBSBsa)  ....     39 
PAYMENT  INTO  COURT,  when  and  how  far  conclusive      ....   205 

PEACE,  articles  of,  hnabaad  and  wife 843 

PEDIGREE,  what  is  included  iu  tbb  term 104 

5 roof  of 103-105,  n. 
eclaratlona  as  to,  are  not  hearsaj 103,  n. 

only  admissible  when  pedigree  is  in  issue 103,  n. 

and  when  declarant  is  a  member  of  family 103,  n. 

and  ante  litem  motam 105,  n. 

arinorial  bearing,  as  proof  of 105,  n. 

family  recoKnittoo 103-104  a 

when  recital,  proof  of      (S«  Hearbat) 104 

PERAMBULATIONS,  declarations  during 146 

when  admissible  in  evideuce 148 

PERFORMANCE,  enlargement  of  time  of,  parol  evidence  to  above    .     .  304 

of  contract,  parol  evidence  to  prove  time 804 

PERJURY,  con-oborative  proof  of 257,  257  a,  257,  n. 

what  amount  of  evidence  necessary  to  establish 257-260 

PERSONALTY,  presumptions  as  to 47 

what  is,  though  annexed  to  land 271 

PHOTOGRAPHS,  evidence  when 6  a.n.,  82,  n.,  581,  n. 

PHYSICIANS,  when  diploma  must  be  shown 186,  n. 

generally  bound  b>  disclose  confidential  communications     ....  243 

statutory  enactments  protect  in  several  States 243,  n. 

only  commuui cations  made  in  course  of  treatment    .    .     .  248,  n. 

to  a  regular  physician       248,  n. 

do  not  protect  symptoms  of  poisoning 248,  n. 

nor  facts  patent  to  any  observer 248,  n. 

protection  may  be  waived  by  client 248,  n. 

(Sm  Privileged  Commdnicatioms.) 

PLACE,  when  material  or  not 61-63,  65 

PLAINTIFF,  when  admissible  as  a  witness  {Set  Witnesses)  348, 34S,  3S1,  558 

PLAN  OR  MAP,  explains  location 285,  n. 

PLEA,  answer  and  demurrer  in  chancery,  admissibility  and  effect  of    .     551 

PLEAS  AND  PLEADINGS 52-68 

when  admissible  as  admissions 171,  n. 

how  far  evidence 171,  n. 

POSSESSION,  character  of,  when  provable  by  declarations  of  possessor  .   106 
(See  He  ABB  AT.) 

when  evidence  of  property 84,  34,  n. 

of  guilt 84 

must  be  recent,  exclusive,  and  unexplained 34,  n. 

is  not  a  presumption  of  law 34,  n. 

its  admissibility  b  for  the  court 84,  n. 

may  prove  other  crimes  besides  larceny 34,  n. 

{See  Prebdmptioms.) 
whether  necessary  to  be  proved,  under  an  ancient  deed  .     .     .     -21, 144 

adverse,  presumption  from 16 

when  it  constitutes  title 17 

of  unanswered  letters,  presumpUou  from IS^^ 

POST-MARKS 40 

POST-OFFICE,  books 484 

(A'«e  Public  Bbcobds  akd  Doccuemts.) 
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PRESCRIPTION,  prejumption  from 17 

wh»t 17 

TariftDce  in  the  proof  of 71,  72 

must  ba  precisely  proved 66,  5S 

PRESIDENT  OP  THE  UNITED  STATES, 

(£ee  ExECUTiTK.     Privilxgbd  CoHHUNicATioHfl.     WiTMBsaES.) 

PRESUMPTIONS,  of  conTeyance  of  legal  estate 4« 

only  from  facts  directly  proved 44,  n. 

aKdinat  party  producing  inferior  grade  of  evidence    .     .    .     .   82,  84,  n. 

^  law,  conclusive,  on  what  founded 11, 15 

limitations  to  tbe  clasa  of 46,  n. 

oonolusive,  how  declared 16,  17 

from  preecription 17 

from  adverse  enioyDient 16 

from  use  of  deadly  weapoD IS 

in  favor  of  judicial  proceedings 19,  227 

consideration  of  bond 19 

formality  of  salee  by  executors,  &c 30 

but  not  of  matters  of  record  ...  20 
ancient  documents  ....  21, 143, 144,  570 
genuineness  and  Integrity  of  deeds  -     .     144,  564 

authority  of  agent 21 

as  to  estoppels  by  deed 22-24 

by  admissions 27 

by  coDdaet 27 

omnia  rite  acta 20  a 

oa  to  capaci^  and  discretion 28,  387 

Intimacy 28,  28,  n. 

coercion  of  nife  by  husband 28,  28,  n. 

her  torts 2S,  n. 

survivorship 29,  80,  n. 

neutrality  of  ship 29,  31 

performance  of  duty 227 

from  spoliation  of  papers 31 

from  omission  to  call  witness 51  a,  n. 

or  to  put  in  deposition 61  a,  n. 

prindpla  and  extent  of^  conclusive  presumptions  of  law  ■     •     .     .    31,  32 

olspntable,  nature  and  principles  of 33 

differ  from  presumptioos  of  fact 48v  n. 

of  innocence 34,  35 

except  in  case  of  libel,  and  when SO 

of  malice 18,  34 

of  lawfulness  of  acts 34 

from  possession 34 

Suilty  poHsesBion 34 
eatruction  of  evidence 37 

fabrication  of  evidence 37 

usual  course  of  business 88,  40 

non-payment  twenty  years 39 

of  continnanoe 41 

of  date  of  writing 38,  n. 

of  seal  of  deed 38,  n. 

of  life,  not  after  seven  years'  absence,  &a 41 

of  continuance  of  partnership,  once  proved      .      ...     43 
of  opinions  and  state  of  mind    .     .    ■  43,  370 

of  capacity  and  discretion  in  children 367 

in  persons  deaf  and  dumb  .    .   30(1 
ol  leligioas  belief  in  w''  
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PEESCMPTIONS,  —  ConHnutd,  B«no» 

of  interoational  comitj 43 

of  foreign  laws 43,  n. 

of  laws  of  other  sUtea  . 43,  ti. 

alwayg  against  fraud '. 84,  35,  80 

of  fact,  nature  of 44 

relation  of,  to  oironmBtantial  evidence 46,  n. 

belong^  to  the  province  of  the  jury 44 

irhen  juries  advised  as  to,  by  the  court 45-48 

as  to  receipt  of  letters  duly  mailed 40,  n. 

BO  of  telegrams 40,  n. 

of  agency  in  liquor  cases 44,  n. 

of  correctness  of  auditor's  report 44,  n. 

PBIMAKT,  evidence,  and  second&ry,  what 82,  n.,  84 

press  copies  of  letters  are  not 82,  n. 

bought  and  sold  notes  are 82,  n. 

notarial  ioBtrument  is 82,  n. 

counterpart  documents  are 84,  n. 

duplicates  are 84,  n. 

maps  or  plans  referred  to  in  documents  are 87,  n. 

booha  or  plays  are 68,  n. 

Becondary  evidence,  when  admissible .84,  91-Q4 

what  is  primary  evidence  of  telegraphic  message    ....   84,  n.,  68,  n. 

of  registered  or  recorded  deed 91.  n. 

of  wntten  laws 91,  n.,  460 

of  entries  and  books  of  account 98,  n. 

PRINCIPAL  DEBTOR,  when  his  admissions  bind  the  surety  .     .     .     .   187 
PRINCIPAL  FELON,  accessory,  not  a  competent  witness  for .     .     .     .407 

PRINTED  PAPERS,  all  originals  . 90 

PRISON  BOOKS,  (See  Public  Rrgords  and  Docuukntb.) 

when  and  for  what  purposes  admissible 493 

PRISONER  OF  WAR,  mode  of  procuring  attendance  of,  as  a  wituesB  .   312 

PRISONERS,  examination  of,  how  praved 520 

PRIVATE  ACTS,  what  are    .     . 5,  n. 

are  not  judicially  noticed 6,  n. 

PRIVATE   RIGHTS,  not  provable  by  repntation 137 

PRIVATE  WRITINGS,  contemporaneous,  admissible  to  explain  each 

other 283 

proof  of,  when  destroyed 658,  n. 

when  lost 657.  558 

when  fraudulently  withheld 658,  n. 

when  lost,  diligent  search  required 558 

production  and  inspection  of,  how  obtained 559 

notice  to  produce 660 

when  not  neceiiaary 561 

how  directed  and  served 561,  662 

wliBT,  fn  1w  imTlciq  tnr  _ RRlt 
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PEIVATE  WSrTTSGS.-   _-  ,  . 

aIihUkm  ^»d*  br  fwrtj  dcfot*  caiato  tying  in  ^rsnt    . 

<le»POT»  future  remedies     .      .....  ^ 

^Hfa  belvcea  two  fmrtim  loan  isdeoture,  bnt  not  mSect-  ^ 

in^  tite  otixn -       -       -      •      -^^  ?  . 

preof  al.  wi^  be  by  wi-aibing  «itne««.  if  My      ....      ^'^ 


to  tfaii  ™fe:  — 


2.  dMd  produced  ij  kdrvne  pwtf  daimiiig  onder  it 
■  to  Mhad 


kdrvne  party  daimiiig  onder  it    .      .     ■ 
not  to'b 

4.  oAea  bood*  --.- •      *     ''5^! 

nbacriUng  witnc^  vbo  b -      -      ■      ''s-i 

dUi««nt  tearcfa  for  witaesa  nqnircd "  cj      '    ^5 

•econd*ry  proof,  wbeu  witnev  not  to  bo  h»d **^i^i'  '-^ 

hand irriUDg,  bow  proTed -      -      ^'-fll- 

penouml  know)edgn  o^  requiwd -      •    i.', 

exceptions  to  thu  mla ^"^^w 

oompariaon  of  bandwiiting,  bj  what  other  p^en  .     ...      -       s<8-as^ 

"■"'si.'^""'"""^:  ■•  •■      •■  •■  ■•  •«iii».i%g; 

PRIVILEGE  OF  WITNESS,  from  airert ^^f^J 

from  answBring 461-460 

PEIVILEGED  COMMUNICATIONS,  to  «on»«yancfflr 2«- •• 

■Ututes  aa  to _ iJr 

1.  nude  to  leg&I  eouosel ;  principle  of  ezcIoMon   .....-•   =3t 

does  not  apply  to  attorney  in  tact ^J»  "■ 

extends  aldo  to  client •-    2^'  *- 

counsel  not  permlle't  to  disclose ..........      -   237,  *- 

who  are  inaluded  in  the  mlo,  aa  connsel 2S9,  3*1 

not  of  oonnsal ......      .  S3S,  *■ 

iiatar«  of  the  communieation •     .      .  240.  *• 

extends  to  papers  intrusted  with  connsel ^^ 

opinions  of  counsel 240  0 

Boi  to  tr&nsBctions  in  which  the  counsel  was  also  party  ....   ~i3 
prolectioD  raniaina  for  ever,  unless  waived  bj  the  party  ....   StS 

is  not  waired  by  party  going  on  stand S3S,  a- 

or  ealliug  on  bis  counsel  as  witnasa S33,  "■ 

pririlec«  does  not  extend  to  cases  of  fraud 343,  •■ 

timiUtions  of  the  mle 244,  S45,  •- 

wbeu  title-deeds  and  papers  of  one  not  a  party  may  be  called 

out  of  the  handsot  hia  ag^nt SU 

S.  maJe  to  clerr^men,  bow  far  privileged 329, 247 

3.  madit  to  medioal  feraona,  and  other  confidential  blends  and 

a^reats,  not  prinl^ed StS 

aniws  bT  statute 24S,  >■ 

ik*  not  iitcIuJe  tC'le^;r^>hic  deepatchea 24S,  «■ 

4.  aHximiora  not  bound  to  discloM  grounds  of  award 349 

tttl  :'.KJfe»  B«y  be  compelled  to  testify  to  proceedings  before 

t»=« 249,  ». 

X  *•«*«  of  :?»»•» 250,  251 

«ci  :^Mr  ..«£.-isb.  #.  ^..  membera  of  Congress,  heaJda  of  depart- 

»o-^T.  .-*.■«»  v'fpi'vk-e 251,  ■■ 

t  Te-.VWN;  -^  .-f  frathl  jurors 252,  252 11- 

t- t  ^-^^a*  :  i-,-s 252  a,  h. 

*    ^.-«wM  1  ».v*aa  Mtd  wife     .    '. 254,  3St 

Horrcompetancyof  husband  and  wife.     .  234.  n. 
M  but  liMs  not  etmptt  snch  disclosure    ,     .  2al,  •• 


PRIVILEGED  COMMUNICATIONS,  — CotMinued.  fi»cTK» 

generally  Dot  allotted 254, 

couimuuication,  if  repeated  to  third  perBon,  not  admisuble      .  254, 
if  made  to  a  third  person,  not  privileged     .     .  254, 

but  maj  be  proved  b;  one  who  overheard  it 254, 

in  some  States,  Qn\y  private  commuuicatious  privileged  .     .     .  254, 

in  some  confidential  only 254, 

in  others,  all  communications 254,  n. 

{See  also.  Attorney.     Clkrgymen.     Husband  akd  Wifk. 
PaveiciAK,) 

PRIZE,  foreign  sentence  of  condemnation  as 641 

PROBABILITY,  what 8 

PROBABLE  CAUSE,  wheuforcourt,  when  forjuxy 49,  n. 

PROBATE  COURTS,  decrees  of,  when  conclusive 518,550 

PROBATE  OF  WILLS,  effect  of 550 

/*fiOC//E/iV  ^3/r,  admissions  by 179 

inadmissible  as  a  witness 347,  391 

PROCLAMATIONS,  proof  of fl  a,  479 

admisHibility  and  effect  of 491 

PRODUCTION  OF  WRITINGS,  private,  how  obtained     .    .     .     559-553 

(See  Private  Writings.) 
PROFESSIONAL  COMMUNICATIONS,  when  privileged     .     .     237-248 

admisaibiB 352 

PROMISE,  new,  by  partner  binding  copartner    .  112,  n.,  177,  189,  207,  527  a. 

PROMISES  AND  THREATS,  as  indooing  confession 220 

PROMISSORY  NOTE,  parties  to,  when  competent  to  impeach  it    190,  3S3- 

alterationa  in 664,  n.,  566,  568 

stoleD,  bolder  must  show  that  he  took  them  in  good  ftuth    ....     81 
(See  Witnesses.) 

PROOF,  amount  required  in  civil  cases 13  a,  13  o,n. 

oriminal  cases 13, 13  a,  13  a,  n. 

defined 1 

burden  of 74-81 

different  from  burden  of  giving  evidence 74  ». 

(See  Omub  Probandi.    Burden  of  Proof.) 

PROPERTY,  when  presumed  from  possession 84 

PROSECUTION,  malicious,  defendant's  testimony  before  grand  jury    .  658 
judgment  of  acquittal,  in  actions  for .      471,  658 

PROSECUTOR,  when  competent  as  a  witness 3B2  ' 

PROTECTION  of  witness 816-819 

PROVINCIALISMS,  may  be  explained  by  experts 280 

PUBLIC  ACT,  what  is _ »,  ". 

includes  charters  of  municipal  corporations      ■     .    ■      6,  n. 
banks.  State  or  national 6,  n> 


but  query,  if  specinl  charters 

anr  act  is,  if  declared  so  by  Legislature 6,  >*■ 

is  jadicially  noticed 6,  n. 

PtTBLrc  AND  GENERAL  INTEREST,    (See  Hkarbat.) 

defined 5,n. 

PUBLIC  BOOKS,  contents  provable  by  copy »1 

PVBLlC  MEETINGS,  doings  o^  provable  by  parol M 

Vol.  I. 4a 
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PUBLIC  POLICY,  evidence  excluded  from SSfr^H 

(A>e  Attormbys.     Clbkgyurk.     rarstciAMs.     PntriLsasD 

COMKUNICATIONS.) 

PUBLIC  RECORDS  AND  DOCUMKNTS, 

inspection  of  record*  of  auperior  courts 471,  472 

inferior  courts 473 

corporation  books 474 

when  proved  by  parol 90 

inspection  of  records  of  books  of  public  offices 475,  478 

when  an  action  is  pending 477 

when  not 473 

proof  of  pnblio  documents  not  judicial 478-491 

by  copy 91, 479-484 

ftcts  of  State 479 

statutes 480,481 

lefti^latiTe  journals 482 

official  registers,  &c 483,  484 

official  registers.  Sic.,  character  of  these  Iwoks    ....     4B5,  496 

proper  repository 142, 435 

who  mny  give  copies 4S5 

foreign  laws 486,  487,  488,  488  a. 

laws  of  sister  States 489,  490 

judicially  noticed  by  Federal  courts  .     .    .   490 

admissibility  and  effect  ot  these  documents 491-488 

proclamations 491 

recitals  in  public  statutes 481 

legislative  rssolutiona 491 

journals 491 

diplomatic  correHpondence 491 

foreign  declarations  of  war 491 

letters  of  public  ^lent  abroad 491 

oolonial  governor 491 

government  gazette 492 

official  registers 493 

pariah  registers 493 

navy  office  registers 493 

prison  calendars 493 

assessment  books 493 

municipal  corporation  books 493 

ftdmissibili^  and  official  private  corporation  books 493 

r^stry  of  veaaels 494 

log-book 495 

what  is  an  official  register 484, 495,  49S 

public  histories,  how  far  admitted 497 

official  oertiflcates 498 

PUBLIC  RIGHTS,  provable  by  reputation 128,  140 

PUBLIC  RUMOR,  ori^nal  evidence 101 

PUBLICATION,  of  libel  by  agent,  when  principal  liable  for    .     .    .  86,  234 
PUN1SUM£NT,  endnrance  of,  whether  it  restorea  competency     .    .  878,  n. 


QUAKERS,  judicial  affirmation  by 871 

QUALIFICATION,  by  decree,  when  proof  of,  dispensed  with  .     .     .  195.  n. 
by  license,  must  be  shown  by  party  licensed 78,  79 
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QUANTITY  AND  QUALITY,  whether  material 61 

provable  by  opinion 440,  ii. 

QUESTIONS,  LEADING,  what  luid  when  aUowed    ....  434,  485,  447 

io  altematire,  may  be 434,  ,1. 

mixed,  law  aud  lact,  for  joiy 49 

QUO  WARRANTO,  jadgment  of  ouater  in,  ooodusire  against  aub- 

offioera  under  the  ousted  iitcumbent 630 


BAPE,  croBB-examination  of  proeecntrix 458,  460,  n. 

when  prosecutrix  may  be  supported  by  proof  of  her  statements 

out  of  court 469 

compliiiut  of,  admissible 102  n. 

but  of  particulars  of,  gtuere 102,  ft. 

wife  competent  to  prove 343 

RATABLE  INHABITANTS,  distinguished  from  rated .     .     .     .     !  331,  n. 

KATED  INHABITANTS,  adnusaions  by 175,  331 

RATIFICATION,  by  estoppel 269 

REAL  EVIDENCE 13  a,  n.,  82,  n. 

REALTY,  what  is .271 

REASONABLE  DOUBT,  proof  beyond,  necessary  to  conviction  .  .  .  13a. 
not  necessary  iu  civil  cases  18  a,  n. 
in  suite  for  penalty    .     .     .  13  a,  n. 

meaning  of,  as  defined  bv  courts 13  a,  n. 

moral  certainty,  ibt  relation  to 13  a,  n. 

REASONABLE  TIME,  question  for  jury 49,  n. 

REBUTTAL,  evidence  in,  of  dying  declaratious  favored 156 

RECEIPT,  effect  of,  as  an  admission 212 

when  it  may  be  contradicted  by  parol 303 

of  part  payment,  by  indoraement  on  the  security 121, 122 

when  aamissible  as  evidence  of  paymcut 147,  n, 

RECITAL,  may  be  contradicted  by  parol 284,804 

RECITALS,  in  atatute^  effect  of 491 

in  deeds,  when  conclusive 28,  n.,24~26,  211 

when  evidence  of  pedigree 104 

RECOGNITION,  family,  in  pedigree  .     .     .' 103,104,134 

of  new  and  independent  States 4 

RECOGNIZANCE,  of  witness 813 

RECOLLECTION,  refreshed  by  memoranda B8,  436,  n. 

RECORD,  what  is  matter  of  description  in TO 

lost,  how  proved 86,  n.,  509 

not  provable  by  admission SS 

not  impeachable  by  parol    (See  aUo  Paroi,  Evidkkcb)   .    .     .    275,  n. 

writteit  in  pencil,  not  admissible '^1 

nu2  tUl,  how  tried 50:j 

extended  from  minutes  and  papers,  original     ...••..    608,  n. 

RECORDS,  of  inferior  courts  what  are 513,  n. 

of  deeds,  when  admissible 91,  n. 

variance  in  the  proof  of,  when  pleaded TO 

pnblic,  provable  by  copy 91 

inspection  of    {Set  Recobds  amd  Judicial  Wbiti:«is)      .      471-478 
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RECORDS  AND  JUDICIAL  WRITINGS,  t^ea 

proof  of 601-521 

by  (»pieg,  three  kinds  of 501 

bj  exemplification,  and  what GOl 

by  productioQ  of  the  record 502 

wheD  obtained  by  certiorari     .     .  5U2 

by  copy  under  seal 503 

proof  of  reoorda  of  aister  States  of  the  United  States    .     .    .      501-50^ 

by  office  copy 507 

exatDined  copy 50S 

wbeu  lost 61.  n.,  509 

proof  of  verdicla 510 

decrees  in  chancery 610,  511 

answers  in  chancery ',     .  513 

iudgmenta  of  inferior  courta 513 

foreign  judgments 514 

proof  of  foreign  documents 5U  a 

inquisitions  poKl  morlem,  and  other  private  offic«B  ....   515 

depositions  in  chancery 51S 

depositions  tokeu  under  commiasioii 5t7 

wills  and  testaments 518 

letters  of  administration 519 

examination  of  prisoners 630 

writs 521 

admusibility  and  effect  of  these  records 623-556 

general  principles 522 

who  are  parties,  privies,  and  strangers 623,  53S 

mutuality  required,  in  order  to  bind 524 

except  cases  in  rem 523 

cases  of  custom,  &c 52S 

when  offered  for  collateral  parposee 

527,  527  a 

or  as  solemn  admissionB      ....     527  a 

eonclnrive  only  as  to  matters  directly  in  issue    .     .    .     528,  534 

general  rule  as  stated  by  Lord  C.  J.    DeGrer 528 

applies  only  where  the  point  was  determinea 629 

lo  decisions  upon  the  merits  ■.■....  530 
whether  conclusive  when  given  in  evidence  ....  631,  631  a 
to  be  conclusive,  must  relate  to  the  same  property  or 

tran.iRction 532 

effect  of  former  recovery  in  tort,  without  satisfaction  .  .  ft;W 
sufficient,  if  the  point  was  ensential  to  the  former  findinit  .  534 
judgment  in  criminal  case,  why  not  admissible  in  a  civil 

action 6-17 

judgment,  for  what  purposes  always  admissible  .  .  638,  539 
foreign  judgments,  jurisdiction  of  court  to  be  shown  .    .     .   640 

tn  rem  conclusive 540,  642 

how  far  conclusive  as  to  incidental 

matters MS 

OS  to  personal  tialui,  jnarriage  and 

divorce 544, 543 

executors  and  administrators    ....    544 
decisions  of  highest  judicial  tribunal  of  foreign  country 
conclusive 546  h 

Judgmeut  of  foreign  court  conclusive  inier  paritt,  when  546  d 
oreign  decrees  operating  tn  rem 546  e 

effect  of  defendant  becoming  party  to  proceedings  .  .  .Mfi/ 
requisites  to  a  plea  of  foreign  jadgment  in  bar  ....  546  g 
foreign  judgments  in per»onam,  their  effect    .    .    .  ■""  "" 
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EEOORDS  AND  JUDICIAL  WRITINGS,  -  Continued. 

judgments  of  sister  States  of  Uie  United  States    ... 
citizeDship  not  material,  aa    to  tbe  effect  of    foreign 

jndgtneDta 

admisribUity  and  efEect — 

of  decrees  of  courts  of  probate  or  ecclesi- 
astical courts 

of  chaocerj  decrees ! 

answers 

demurrera 

of  depositions 

of  foreign  depositions 

of  verdicts  and  depositions,  to  prove  matters  of 

reputation 

of  inquisitions 

of  mntnalitj,  as  to  deposilians 

whether  cross-examination  is  essential  to  their  admissibility    .     653 

KECOVERY,  prior  in  tort  bars  assumpsit,  when 

REDUNDANCY,  of  proof,  and  allegation  distinguishable ! 

RE-EXAMINATION,  of  witnesses  (See  Witnesses)     ....     467 
REFEREE,  abatements  of,  as  admissions  (See  Admissions)      .     182,  IS     i 
REFRESHING  MEMORY,  of  witness,  {See  Mkmokt.  Witkkbb.) 
REGISTER,  official  nature  and  proof  of    ...     .      483-466,  493,  466.     : 

of  baptUma    ...'.'.'.'.'.'.    \     '.'.    \    '.     \     '.'.'.  \\.\ 
bishop's 474, 

foreign  chapel 40;    i 

fleet 49;    I 

proper  custody,  when 142, 

(See  Public  Records  and  Docuhkktb.) 

REGISTRY,  of  vessels       

RELATIONSHIP,  proved  by  common  repute 103,  n.,10;    i 

of  declarant,  necessary  in  proof  of  pedigree,  when,    103,  103,  n.,  104, 
{See  also  pRDiaRRB.) 
RELEASE,  competency  of  witness  restored  by,  when 426, 

(See  WlTNEBBES.) 

RELEVANCY,  of  evidence ! 

rules  aa  to       60,  61,  SI  and  r 

decided  by  judfce 51  ai 

as  to  collateral  facts 51  a   i 

RELIGIOUS  BELIEF,  defect  in,  how  proved 370  i 

RELIGIOUS  PRINCIPLE  AND  BELIEF,  presumed i 

what  necessary  to  competency  of  witness  (See  WlTNESSKS)     .      368-   i 

RENT,  presumption  from  payment  of 

REPLEVIN,  surety  in,  how  rendered  competent 892  i 

REPLIES,  of  persons  referred  to,  not  hearsay 

REPUTATION,  of  witnesses 101,     i 

ia  not  hearsay   (See   Hbarbat.    Withesseb) 101.  i 

evidence  of,  when  proved  by  verdict 

proof  of  relationship,  death,  and  place  of  birth 104,  i 

not  proof  of  concubinage 107,  i 

proof  of  marriage 107,  i 


REPUTATION,  —  Cotttinutd.  tanm 

fact  not  hearuy 101,101a 

proof  of,  by  verdict  and  depoaition 138,  565 

of  part;  or  place,  when  admisoible 61,  n. 

as  to  property,  when  admissibla 101,  n. 

REPUTED   OWNERSHIP,  original  aridenoe 101 

RES  GEST^y  what 108, 109,  111,  1» 

declantioDs,  when  part  of 109,  n. 

must  cnaractartze  an  act 108,  n. 

^were,  whether  tbey  must  be  contemporaueom     .     .  106,  n. 

if  showing  motive,  are  admissible 108,  n. 

of  mental  atata 101,  n.,  108.  n. 

■bowing  pain,  etc. 102,  n. 

u  to  title 109,  n. 

made  in  possession  of  land 100,  t>. 

pointing  out  boundaries 100,  n. 

made  bj  deceased  persons 109,  n. 

I  bv  surveyors 109,  n.,  145,  n. 

01  agents,  when  part  of  rex  gettce 1 13,  n. 

must  cbaracterize  some  act 113,  r. 

^ency  roust  be  proved  aliunde 113,  n. 

(£««  Hbarsay.     Entbibs.) 

RESIGNATION,  of  corporator  restores  competency .  480 

RESOLUTIONS,  legislative 479 

at  public  meeting  may  be  proved  by  parol 90 

RESULTING  TRUSTS,  when  tbey  arise 266 

REVOCATION   OF  WILLS 278 

REVOLUTIONARY  GOVERNMENT,  when  judicially  noticed  .     .      4,  n. 

REWARD,  title  to,  does  not  render  incompetent 413,  414 

RIGHT  TO  BEGIN 74-76 

RIGHTS  OF  COMMON,  provable  by  reputation 129,  130 

ROGATORY  LETTERS,  what 820 

RULES,  six  practical,  concerning  evidence 684 

RULES  OF  EVIDENCE,  same  in  civil  and  criminal  cases     ....     65 


SALE,  by  administrator,  presmned  r^^ar SO 

when  to  be  proved  only  by  writing      (See  Writiko)      •     .     .     261,267 

of  liquor,  by  bar-tender,  presumed  to  be  authorized 44,  n. 

SANITY,  presumed 28 

wliether  letters  to  the  party  admissible  to  prove 101,  n. 

opinions  of  physicians  admissible  aa  to 440 

SCIENCE,  processes  of,  and  art,  judicially  noticed 5,  n. 

SCIENTER,  notoriety  as  proof  of 185 

SCRIVENER,  communications  to,  whether  privileged 244 

SEALS,  of  new  and  independent  power,  how  proved 4 

of  notaries,  judicially  noticed 6 

of  foreign  nations,  judicially  noticed 4 

of  adinirallj  coorta ^ 
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SEALS,  —  Cotainved.  8*niiM 

of  conrts,  when  judicially  notiaed 4-6,  503 

of  corporations,  whether  to  be  proved  after  thirty  years      ....   670 
(_See  Public  Kecords  akd  Docuuents.     KKcouoa  xsd  Judicial 
Wbitimob) 

SEARCH,  for  private  writinga  lost 668 

for  subacribiag  witnesses    (_See  Private  Writimqs) 574 

SECONDARY  EVIDENCE,  and  primary,  what 84,  84.  n. 

bv  duplicate  and  counterpart 84,  n.,  55S 

whether  degrees  in 64,  n.,  682 

when  admissible 84,  91-96,  105,  609,  668,  660,  673 

(See  alio  Evidekcb.     Best  Evidence.) 
SECRETARY  OF  STATE,  when  hig  certificate  admissible     ....   479 

SECRETS  OF  STATE,  privileged 260-262 

SECURITY,  impeachment  of,  by  payee 383-385 

SEDUCTION,  character  admissible  in  action  for 54 

particular  acts  of  unchaatity  with  others 54 

SENTENCE,  of  foreign  courts,  when  conclusive 643-547 

(See  Rroords  and  Judicial  WniTitias.) 
SERVANT,  when  competent  as  a  witness  for  master  (See  Witness)     .   416 
SERVICE,  of  notice  to  quit,  proved  by  entry  by  deceased  attorney    .     .    116 

to  produce  papers 561 

SHERIFF,  admissions  of  deputy,  evidence  gainst 180 

of  indemniffiog  creditor  admissible ISO 

SHIP,  registry  of 404 

title  to  proof  by  ship's  re^ater 494 

log-booK,  what  and  when  evidence 195 

SHIPS,  neutrality  of,  when  presumed 81 

grand  bill  of  sale  requisite  on  sals  of 261 

SHOOTING,  MALICIOUS,  wife  may  prove 343 

SHOP-BOORS,  when  and  how  far  admissible  in  evidence    .     .     .      117-119 

statutes  on  this  point 116,  n. 

SIGNING  BY  TELEGRAPH,  Statute  of  Frauds 268,  n. 

by  mark 272,  b.,  672,  n. 

SIGNING  WILL,  what  constitutes 272 

SIGNS,  evidence  of  feelings,  not  hearsay 103,  161  6 

SILENCE,  admissions  by 197-199 

SLANDER,  who  is  to  begin  in  action  of 76 

puts  character  in  issue 66,  n. 

SOLICITOR,      (See  Attornet.    Privileged  Communications-) 

SPECIALTY,  consideration  for,  presumed 19 

SPIES,      (See  Accomplices.) 

SPOLIATION,  of  papers,  fraudulent  effect  of 81,  86,  n. 

presumption  rais»]  by 87 

only  when  no  evidence  of  the  contents 37,  n. 

difference  between,  and  alteration 666,  6G8 

STAMP      (See  Memorandum) 436 

STATE,  unacknowledged,  exiat«ncQ  how  proved 4 

secrets,  not  to  be  disclosed 260~262,  n. 

(See  PrivilROED  COMMUNICATIONS.) 

STATUTE,  how  proved 480 
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8TAT0TE  OF  FRAUDS 2*2-271 

requires  writing,  to  coQTey  an  intareat  in  lands 273 

but  not  in  personaltj 268,  a. 

to  make  a  surreDder 265 

to  prove  a  trust  of  lands 266 

collBt«ml  promiBe 267 

certain  Bales  of  goods 267 

devise  to  be  in  writing     {See  WamsQa) 272 

STATUTES,  public,  proof  of 4&J 

of  Bister  StAtaa 6  a,  489-491 

privato       (See  Public  Records  and  Docdhemts) iSO 

STEWARD,  entries  by     {See  Hearsay  ) 147,  l."i5 

STOCK,  transfer  of,  proved  by  bank-books 481 

(See  Pdbuc  Recosds  and  Docukknts.     Corporations.) 

STOLEN  PROPERTY,  poiwesaion  of,  evidence  of  theft S4,  3j 

STRANGER,  right  of,  to  call  for  private  papers 246 

admissions  by,  vchen  admissible I  SI 

privies  and  parties 623,  5=t'I 

depositions  admissible  against 5d5 

SnBJECT-MATTEK,  of  contract,  parol  evidence  to  ascertain  .  296-2SS,  301 

SUBORNATIO^r,  an  admission  of  a  bad  cause 190,  n- 

SVBP<ENA.  to  procure  attendance  of  witnesses 809,  414,  553 

wlien  and  how  served 311,  313 

ditcei  tecum,  writ  of,  force  and  effect  of 538,  n. 

must  contain  words  "  to  testify '' 309.  n. 

description  of  papers  in      (See  Witrrsbkb)    .     .     .  309,  n. 

SUBSCRIBING  WITNESS 84,  «.,  669  a,  572,  575 

when  not  required 571,  572 

when  character  may  be  impeached 126,  n. 

proof  of  signature  of  one,  when  sufficient 575 

(See  Attestino  Witness.     Private  WBiTnias.) 

SUBSTANCE  OF  ISSUE,  proof  of,  sufficient 56-73 

what  in  libels  and  written  instruments 53 

prescriptions 58,  71 

allegations  rruido  et  forma 59 

under  a  vi/leheet flf) 

of  time,  place,  &o 61,62 

variance  in  proof  of 63,  64 

what,  in  criminal  prosecations 6.) 

actions  on  contract 66 

case  of  deeds .      69 

records      (See  DRaCRiPTiON) 70 

SURETY,  when  bound  by  admissions  of  principal 1S7 

how  rendered  a  competent  witness  for  principal 430 

in  replevin,  how  rendei-ed  competent       (See  Witnesses)  .     .     ■  392,  n. 
SURGEON,  confidential  communications  to,  not  privileged  .     .     .     247,  218 

SURPLUSAGE,  what 51 

SURRENDER,  when  writing  necessary 265 

SURVEYS  AND  MAPS,  ancient,  when  evidence  139,139, n.,  145,n^  189,«., 

4S4,n. 
SURVIVORSHIP,  not  presumed,  when  both  perish  in  Oie  same 

calamity 29,  30,  n. 
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T. 

TAXES,  ancient  booka  of  asaessora  prove  abatement  of ISO,  n. 

TELEGRA^I,  presumed  to  be  received 40,  n. 

which  original 84,  n.,  68,  n. 

not  privileged ,  249,  n. 

iastructions  bj,  signing,  Statute  of  Frauds >  268,  n. 

coutract  by,  Id  writing 284  a,  n. 

TENANT,  estopped  to  deny  title  of  landlord,  when 25 

TERM,  satisfied,  presumed  to  be  surrendered 46 

TEKMS  OF  ART,  maybe  eiplained  by  expert* 280 

TERRIER,  what,  and  when  admiaaible 484,  496 

TESTAMENT  AND  WILLS,  proof  of 618 

TESTIMONY,  of  deceased,  sick,  absent,  or  insane  witness      .     .      163-166 
(6m  Deceased  Witness.) 

THREATS,  inducing  confession 220 

.  TIME,  reasonable,  ijuestion  for  jury 49,  n. 

when  not  matenal i     .     «     ,  66,  61,  62 

fractions  of  day,  presumptioD  nsto 40,  n. 

TITLE,  [x>ase3sion  as  evidence 84 

of  landlord,  tenant  cnnnot  deny      ....*.....,.     25 

not  conclusively  barred  by  lapse  of  time  ,• 45 

prpaumptiona  for  quieting      ..••<,....••*.      46 

to  land,  acts  of  ownership  as  proof      ...• 63  <i 

declarationa  of  former  owner  as  to       .•....•..      189,  100 

not  transferred  by  judgment  iu  trover  and  trespass 533,  n. 

declarations  in  disparagement  of 109 

of  owners  as  a&t^ctiiig  titles 106 

TITLES  OF  SOVEREIGNS,  judicially  noticed 4 

TOMBSTONE,  inscription  on  provable  by  parol 94,  105 

TRANSFER,  of  stock  proved  by  booka  of  bank 484 

TREASON,  what  amountol  evidence  necessary  to  prove,    .    ,  284,255,256 

wife  incompetent  to  prove,  against  husband 345 

confession  of  guilt  in,  its  effect 235 

proof  of  overt  acts  in 235 

TREATIES,  Jadicially  noticed 5,  n. 

TRESPASS,  defendant  In,  when  admissible  for  co^efendant    .     .     357,  359 

TRIAL,orderof  proof,  and  course  of 469  a 

when  put  ofF  on  scconnt  of  absent  witnesses •    •     •    320 

for  religious  instruction  of  witness 367 

{See  Witnesses.) 

TROVER,  whether  barred  by  prior  judgment  in  trespass 5-33 

(.See  Reccords  akd  Judicial  Writings.) 

TRUSTEE,  when  competent  as  a  witness 833,409 

presumed  to  convey  where  he  ought  to  convey .46 

TRUSTEE'S  PROOF,  judgment  in,  effect  of 642 

TRUSTS,  to  be  proved  by  writing 266 

except  resulting  trusts 266 

resulting,  when  they  arise 266 

establiahed  by  parol,  when 266,  n. 
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UNCERTAINXr,  what 2&8, 800 

UNDERSTANDING,  not  presumed  in  pOTBOM  deaf  and  dumb     ...   365 

UNDEKTAKINR,  to  release,  ita  effect  on  competency 420 

UNDERWRITER,  party  to  a  consolidation  rule  iocorapetent  .     ...  395 
who  has  paid  loss,  to  be  repaid  on  plaintiff's  success,  incompetent     .  393 

opinions  of,  ivben  not  admissible 141 

UNITED  STATES.  laws  of,  how  proved,  inter  teu 489,  490 

judgments  of  courts  of 54S 

{Ste  Public  Recosds  and  Doccmbhts.     Rbcobds  akd  Judi- 

ciAL  Procebdinos.) 

USAGE,  admisaibilil;  and  effect  of,  to  effect  written  contraota  .    .      292-291 

{See  Parol  Etidbncb.) 

nnmber  of  witnesses  to  prove 360  a,  n. 

of  law  merchant,  jadicially  noticed 0,  n. 


V. 

VALUE,  relevancy  of  evidence  of 62,  n. 

when  to  be  proved  aa  laid 63 

how  to  be  alleged  in  criminal  cases 65,  n. 

entries  in  shop^books  prima /acKevideooe 118,  n. 

provable  by  opinion 440,  n. 

VARIANCE,  avoided  by  vtife^tcet 60 

nature  of 63,  64-73 

in  criminal  prosecutions 65,  65,  n. 

in  the  proof  of  a  contract 66 

consideration 63 

date 65,  n. 

deeds 60 

when  literal  agreement  in  proof  not  necessary 60 

in  the  name  of  obligor 69,  n. 

records 70,  70,  n. 

prescriptions 71, 72 

fatal  consequences  of,  how  avoided 7S 

(5m  Descriptiom.    Sdbstaitck  of  the  Issdb.) 

VERDICT,  how  proved,  and  when  admissible 510 

inter  alios,  evidence  of  what 139,  538,  555 

separate  when  allowed 358,  36:1 

restores  competency  when 355 

VERDICTS,  and  depositions  to  prove  reputation 655 

courts  may  direct  in  criminal  cases  for  Uie  government,  when      .    49,  n. 

VESSEL,  registry  of 191 

VIDELICET,  its  aatwee  and  office GO 

when  it  will  avoid  a        ' 


VOIR  DIRE,  examination  on 95 

what    (See  Witnesses) 424 

VOLUMINOUS,  facts  and  accounts,  result  of,  provable  by  parol    93, 436.  n, 

439,  >w 
VOLUNTARY  CONFESSION,    (-See  Confess  TOW.) 
VOTER,  declaration  of  intention  of lOB,  >». 
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w. 

WAITER,  of  damagee,  parol  evidence  of 301 

WAR,  notoriety,  proof  of  existence  of 491,  n. 

articles  of,  how  proved 4T9 

WARRANTY,  limited,  in  deed,  cannot  be  extended  by  parol    .    .     .  281,  «. 

WAY,  Jadji^meut  for  non-repair  of 634 

WEFGHT  OF  EVIDENCE,  meaning  of,  and  how  used 74,  n. 

WIDOW,  inciorapetcnt  to  testify  to  admisaiona  by  deceaped  hosband  .     .   337 

{See  Husband  and  Wife.     Pkivilsqed  CoMMUNicATtOMB.) 
WIFE,  presumption  of  coercion  of,  by  hosband 28,  28,  n. 

ext^nda  to  torts 38,  n. 

may  prove  abduction 343 

letters  of,  to  husband  admUsible  in  action  of  mm.  eon. IDS 

admissions  of,  when  evidence  against  hosband 183 

not  without  proof  of  agency 185,  n. 

may  prove  crim.  cm 254,  n.,  844 

malicious  shooting 343 

competency  ot  as  witness,    (See  Hdsbakd  akd  Witk.) 

witness  against  hnsbaud  for  self-protection 843 

may  prove  rape 343 

WILL,  must  be  in  writing 272 

what  constitutes  soch  writing 272,  n. 

pencil  is  sufficient 272,  n. 

but  sUte  not 272,  n. 

in  form  of  a  letter  is  enough 272,  n. 

signature  of 272,  n. 

certificate  of  attestation  is  evidence  of  execation 272,  n. 

cancellation  of 273,  n. 

how  to  be  executed 272 

parol  evidence  admissible  to  show,  to  take  efiect  upon  a  contin- 
gency      289,  n. 
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WITNESSES,  —  Conimued.  bkhd. 

teuderoffeea 810,310,  n..  811 

not  in  cHmiiial  cases 311 

parties  eotitlisil  to,  as  witnesses  .  810,  b. 
experts  entitled  to,  aa  wituessea  .  310,  n. 

hahtan  coTjitu  ad  leilificandam 312 

recogiiizaoce 313 

lui/jiceaa,  wlien  served 311 

how  served    .    ,     .     ■ 315 

how  and  when  protected  from  arrest SIS 

voluntarily  corning  from  other  States 31S,  n. 

before  Legislative  Committees 316,  n. 

dischai'^d  from  unlawful  arrest 31S 

neglecting  or  refusing  to  appear,  how  compelled 319 

by  I^gislatureB  as  well  as  courts   .     .     .  309,  n. 

to  produce  papers 558,  n- 

omission  to  call  raises  nnfavomble  presuniption 51  a 

when  suramoned  to  two  places  on  the  Hame  day 319,  n. 

liable  to  action  for  non<attenda[ice 319,  n. 

residing  abroad,  depositions  taken  under  letters  rogatory    ....    3J0 

sick,  depositions  tatcen  by  commission,  when ^)20 

depositions  of,  when  and  how  taken 321-324 

in  perpeitiam  ret  memoriam HiH,  92~i 

competency  of 837-430 

statutes,  as  to 32S,  n. 

interested,  now  generally  competent 3S6,  n. 

to  be  sworn.     Oath,  its  nature 333 

eompetancy  of  parties 327.  3-10 

attorneys mi,  38« 

gua»i  corporators 331 

privato  corporators 332,  33:1 

meralwrs  of  charitable  corporations 3.^1 

husband  and  wife 331-336 

how  affected  by  statutes 331,  n. 

compellability  of 334,  a. 

competent  eicept  in  criminal  proceedings  334,  n, 
or  proceedings  baaed  on  adultery  of  either  334,  n. 

in  proceedings  for  divorce 3'14,  n. 

time  of  marriage  not  material 336 

rule  operates  after  divorce  or  death  of  one    .   337 

exception 3:18 

rule  applies  only  to  legal  marri^es     .     .     .  319 

how  affected  by  husband's  consent     .     .-  340 

applies,  wherever  he  is  interested.     .     .  341 

competent  in  collateral  proceedings     .    .     .  312 

exceptions  in  favor  of  wife  .     .     .      343-343 

rule  extends  to  cases  of  treason,  aemb. .     .     ,  345 

dying  declarations 346 

parties  nominal,  when  incompetent 347 

when  competent 829,  n.,  348,  833,  &.>S 

from  necessity 34St-3.")0 

from  public  policy 350 

answer  in  chancery  admissible 351 

oath  given  divcrso  I'n/uiVu,  admissible 3.^ 

never  compellable  to  testify 333 

one  of  several  not  admissible  for  the  adverse  party, 

without  consent  of  all 354 

when  admissible  for  the  others  in  general    .    .    .  353 
in  actions  ex  eonlracta 338 


WITNESSES,  —  ConfinueJ.  Ecnon 

in  actions  ex  delicto      .     , ^     857-35!i 

made  part^  by  miatake,  when  admissible S5fl 

defendant  iu  ejectment,  when  admissible       ....    3CiO 

in  chancery,  when  examinable 3G1 

in  criminal  cases,  as  to  prosecutor SS2 

defendauta 8*13 

judge,  when  incompetent 301 

juror  competent 364.  n. 

as  to  competency  ot  persons  deficient  in  understanding   .     .     .      365-307 

persona  insane 305 

cause  and  permanency  immaterial 365 

statutes  legarUing 365,  n. 

persons  desi  and  dumb 866 

as  to  competency  of  children 367 

persons  deficient  in  religious  principle  .     .      868-371 

statutes  regardirff 868,  n. 

mode  of  proving  atheism 370,  ii. 

competency  of  such  persons  is  for  the  judge  .  370,  n. 

general  doctrine 368 

deeree  of  faith  required 309 

defect  of  faith  never  presumed 370 

how  Bscertuned  and  proved 370,  n. 

how  sworn 871 

infamy  of,  renders  incompetent 872 

reason  of  the  rule 872 

but  now,  by  statute,  affects  credibility  only 872,  n, 

conviction  must  be  shown  by  judgment 875,  n. 

what  crimes  render  infamous 878 

extent  of  the  disability 874 

infamy  of,  exceptions  to  this  rule  of  incompetency 374 

must  be  proved  by  record  of  the  judgment 375 

foreitjn  judjrment  of  infamy  goes  only  to  the  credit  ....    376 
disability  from  infamy  removed  by  reversal  of  judgment      ....    377 

by  pardon 377,  378 

accomplices,  when  admissible 379 

their  testimony  needs  corroboration 880,  381 

what  evidence  is  corroborative 881,  n. 

unlesa  they  were  only  feigned  accomplices SS'2 

waive  privileges 451,  n.,  454 

party  to  negotiable  instrument,  when  incompetent  to  impeach  it  383-385 

int«rested  in  the  result,  gener.illy  incompetent 386-430 

nature  of  tlie  interest,  direct  and  legal,  Sic 3S6 

real 387 

not  honorary  obligation 988 

not  in  the  quesUon  alone 389 

test  of  the  interest 390 

mode  of  proof 423 

magnitude  and  degree  of  interest 3!)1 

nature  of  interest  illustrated 392 

interest  arising  from  liability  over 393 

in  what  caaes 394-397 

agent  or  servant 894,  396 

co-contractor 395 

what  extent  of  liability  sufficient 396,  397 

implied  warranty  sufficient 398 

balanced  interest  does  not  disqualify  ....  891,  399,  4'20 

parties  to  bills  and  notes 399 

probable  efiect  of  testimony  does  not  disqualify    .     ,    .  400 
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—  Coniinaed.  fccma 

liability  to  coats  (Usqaalifles 401,  402 

title  to  reatitatioD,  vheu  it  disqualifies 403 

in  the  recoid,  what,  and  vheii  it  aisqualifiw  .    .    •     401,  405 

in  criminal  cases,  aa  accessory 407 

conspii-ator,  &o. 407 

nstiue  of  disqualifying  interest  further  explained  by  cases  to  which 

the  rule  does  not  apply 408-410 

exceptions  to  the  rule  that  interest  disqualifies 411-^20 

1.  witness  entitled  to  reward,  or  rather  benefit,  on  eoDTic- 

lion 412-^14 

2.  parh  whose  name  is  forged 414 

5.  reoilered  competent  by  statute 339,  n.,  413 

4.  admitted  from  public  coavenience  and  necessity  in  case  of 

middle-men,  agents,  Stc 41S 

oonflned  to  ordinary  btuineu  trans&otioiu 417 

K.  interest  sobsequently  acquired 418 

6.  offeriug  to  release  his  interest 410 

7.  amply  secured  against  liability  over 420 

objection  ot  incompetency,  when  to  be  taken ^1,  423 

bow,  if  subsequently  discovered    '. 421 

objection  of  incompetency  arising  from  witness's  own  examination 

may  be  removed  in  same  manner  .    .   423 

from  interest,  how  proved     .     •     ■      423, 434 

to  be  datermiaed  by  the  oourt  alone  ....  423 

examinatioil  of,  on  the  voir  dire,  what 424 

competency  o^  when  restored  by  a  release 43Q 

by  whom  given 427 

when  not 428 

delivery  of  release  to  the  witness  not  neeessoiy    .  439 
when  restored  by  payment  of  money  .     .    .     408^  430 

by  striking  ofE  name ■     .     .     .   430 

by  substitution  of  another  surety      ....   4-')0 
by  operation  of  bankrupt  laws,  Sia.  ....   430 

by  transfer  of  stock 430 

by  other  modes 430 

by  assignment  of  interest 408 

examination  of 481-469 

regulated  by  discretion  of  judge 431 

may  be  examined  apart,  when 433 

withdrawal  ordered  by  judge  in  his  discretion    .     .    .  432,  n. 
generally  not,  when  wituesB  is  party  to  the  auit  .     .     .  432,  n. 

direct  and  cross-examination,  what 433 

leading  qneations,  what 434 

alternative  questions  may  be  .     . 434,  n. 

when  permitted 435 

when  witness  may  refer  to  writings  to  assist  his  mem- 
ory   (See  Memory) 436^  437 

when  the  writing  must  have  been  made 433 

if  witness  is  blind,  it  may  be  read  to  him 430 

must,  in  general,  depose  only  to  facts  peisonaJly  known    .   440 
when  opinions  admissible 440^440  a 


witness  not  to  be  impeached  by  party  calling  him   .     .     .  442 

exceptions  to  this  rule 443 

may  be  contradicted  as  to  a  particular  fact 443 

witneds  surprising  the  party  calling  him     .     .  ^.     .     .     .  444 

cross-examination,  when 445 

value  and  object  of 446 
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WITNESSES,  —  Conlinued.  SKnu 

how  long  the  right  contioaes 447 

bow  far  as  to  collateral  facta 449,  489 

to  collateral  fact,  answer  conclusive 449 

as  to  feeling  of  hoRtility 450 

aa  to  existing  relations  aad  intimacy  with  tbe  other 

party 450 

respecting  writings 463-466 

in  chancery 554 

whether  compellable  to  answer 451-460 

to  expose  him, 

1.  to  a  criminal  charge 451 

when  he  testifies  to  part  of  a  transaction 
without  claiming  his  privilege  .     .     451  a 

2.  to  pecuoiary  loss 452 

8.  to  forfeiture  of  estate 453 

4.  to  disgrace 454,  455 

vhere  it  only  tends  to  disgrace  him 458 

impertinent  questions  on  cross-examiDation      .      466  a 

where  it  shows  a  previous  conviction 4.'i7 

to  <}uestions  showing  disgrace,  but  not  affecting 

his  credit 458 

to  questions  showing  disgrace,  affecting  his  credit  459 
when  a  qaestion  may  be  asked  which  the  witness 

is  not  oound  to  answer 460 

moiles  of  impeaching  credit  of 461-46U 

1.  by  disproving  his  testimony 461 

2.  by  general  evidence  of  reputation 461 

extent  of  this  inquiry 461 

8.  by  proof  of  self-contradiction 462 

how  to  be  supported  in  such  case 469 

how  to    be    cross-examined    as  to  contents    of 

writings 463-466 

4.  by  proving  conviction  of  crime 872,  n. 

conviction  must  be  proved  by  judgment .     .     .  873,  n, 

re-examination  of 467, 468 

when  evidence  of  general  character  admissible  in  support  of    .     .     .  469 

order  of  proof,  and  course  of  trial 469  a 

deceased,  proof  of  former  testimony 163-167 

WORDS,  of  contract,  how  to  be  understood 279 

evidence  to  explain 295 

WRIT,  how  proved 621 

WRITING,  presumption  as  to  date  of 38,  n. 

as  to  seal  of        39,  n. 

when  requiiite  as  evidence  of  title,  — 

on  sale  of  shi^    (See  Ships) 261 

by  Statute  of  Frauds 262 

to  convey  an  interest  in  lands 263 

to  mate  a  surrender 265 

to  prove  a  trust  of  lands 266 

a  collateral  promise 267 

certain  sales  of  goods 267. 

Bufficient,  if  contract  is  made  out  from  several 

writings 268 

agent's  authority  need  not  be  in  writing     .     .   209 

unless  to  make  a  deed 2f)9 

Uie  term  interest  in  land  expounded     .      270,  271 
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WKITIKG,  —  Continued.  .«-m» 

devise  must  be  in  writing 272 

what  ia  a  auJGcient  writiDg 272,  n. 

(Sm  alao  Wills.) 

how  to  be  executed 272 

revoked 273 

to  bind  an  spprenMee 274 

in  what  sense  the  words  of  a  written  contract  are  to  be  taken  .     .     .  37'4 

parol  evidence  to  raform 2S6  a 

now  used  in  cross-examination 4<I5 

when  parol  evideooe  is  admisaible  to  explain,  &c., 
(See  Parol  Eviskmcx.) 

to  prove  contents  by  admission 96,  n, 

public, 

(Sm  Public  DocnuBKTB.     Ebcords  akd  Judicial  Wbitikob.) 
written  evidence,  different  kinds  of 370 

Erivate,  expl^ned  by  contemporaneous  writing 283 
ow  proved  when  subscribing  witness  not  to  be  had  .     .    M,  n.,  672,  575 

ancient,  prove  themselves     (5«e  Docdhemts.) 141,  n. 

used  to  refresh  memory  of  witness 430-439 

essentials  of 436-438 

is  not  itself  evidence  when  so  used 437,  n. 
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